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127. Proceedings on the Hageas Conpus, brought by Sir Thomas 
Darnel, Sir John Corbet, Sir Walter Earl, Sir John Hevening- 
ham, and Sir Edmund Hampden, at the King’s-bench, in West- 
minster-hall: 3 Cuartezs I. A.n. 1627: Together with the 
Proceedings in Parliament, relating to the Liserry or rare 
SUBJECT: A.D. 1628 and 1629. 


THE king having deprived himself of the pros- 
pect of all parliamentary Aids, by dissolving 
the parliament, and yet resolving to prosecute 
the war; it was necessary to project all pos- 
sible ways and means of raising money; to 
which end letters were sent to the Lords Lieu- 
tenants of the counties, to return the names of 
the persons of ability,and what sums they could 
spare; and .the Comptroller of the king’s 
Household issued forth letters in the king’s 
name, under the privy seal, to several persons 
returned for the os aosay: some were a5- 
sessed 204. some 15, and others 10/. and Com- 
aissioners were appointed with private instruc- 
tions bow to behave themselves in this affair, 
and divers lords of the council were appointed 
wo repair into tbeir counties to advance the 
Loan*®. Collectors were also appointed to pay 
mto the eschequer the sums received, and to 


® « Sir Randolf Crew shewing no zeal for 
the advancement of the Loan was then removed 
from his place of Lord Chief-Justice, and sir 
Nicholas Hyde succceded in his room: a per- 
son who, for his parts and abilities, was thought 
worthy of that preferment; yet nevertheless 
came to ıhe same with a prejudice, coming in 
ihe place ef one so weil-beloved and so sud- 
deniy removed.” 1 Kushworth, 420.—Croke 
(Charles) p. 52. “ Mem. upon Friday the 10tlı 
of Nov. sır Randolf Crew, Chief Justice of the 
Kmg’s Bench, was discharged of that place, by 
writ under the great seal, for some cause of dis- 
conceired against him; but for what, 
was not generally known.” 
YoL 11, 


return the names of such as refused, or dis- 

covered a disposition to delay the payment of 
the sums imposed. This assessment of the’ 
general-Loan did not pass currently with the 

Be for divers persons refused to subscribe 

or lend at the rate proposed; the non-sub- 
scribers of high rank in all counties were bound 

over by recognizances to tender their appear- 
ance at the Council-board, and performed the 

same accordingly, and divers ofthem committed 

to prison: which caused great murmuring. 

But amongst those many gentlemen who were 

imprisoned throughont England, for refusing 

to lend upon the Commission of Loans, only 

fire of them brought their Elabeas Corpus, viz, 

sir Thomas Darnel, sir John Corbet, sir Walter 

Earl, sir John Heveningham, and sir Edmund 

Hampden. 

ARGUMENTS 
UPON THE’ HABEAS CORPUS. 


Sir Tuomas Darner his case, Mich. 3 Caroli. 
 Banco Regıs. 

Sır Thomas Darnel, baronet, being imprison- 
ed in the Fleet, by virtue of a warrant signed 
by the king’s Attorney General, upon the 3rd 
of November, by serjeant Bramston, his as- 
signed council, moved the justices of tie King’s 
Bench to graut him a Writ of Habeas Corpus 
cum causa ; directed tothe Warden of'the Fleet, 
to sbew that court tlıe cause of his iınprison- 
ment, that tliereupon they might determine 
whetber bis restraint were legal or illegal; and 
it was granted bythe court returnable Thursday 
following the 8th of November. 

B 
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On Thursday, sır Thomas Darnel expected 
that his Writ should be returned, but it was 
delayed; and it was moved that the return 
should be on Saturday, the 10th of November, 
which made sir Thomas the more rewniss in 
suing out an Alias upon his Habeas Corpus. 

On Saturday the Writ was not returned, and 
thereupon the king’s Attorney General Bare 
order br an alias upon the Habcas Corpus for 
sir Thomas Darnel, returnable upon Thursday 
morning tlie 15th of Nov.; by virtue of which 


Writ, the warden of tbe Fleet brings sir Thomas | 


Darnel to the King's Bencb, and returneth as 
followeth: 
- Executio islius Brevispucet inguadam schedula 
annezat’ huic brevi. 
The return was this: 

“ Ego Henricns Liloe miles guardianus prisonz 
€ douimi rewis de le Fleet serenissimo «domino 
* regi certifico quod dic”. Thoma Darnel ba- 
“ ronet’ detentus est in prisona pridict' sub 
* custoclia men virtute cujusdam warranti duo- 
® rum de privato consilio mihi directi, cujus 
* teror sequitur in bis verbis, viz. 

€ Whercas heretofore the body of sır Thomas 
* Darnel hatlı been committed to your custody, 
& tliese are to require you still to continue him ; 
° and to let you know that he was and is com- 
* mitted by the special command of his ma- 
© jesty, &c.’ i 
Et hac est causa detentionis pradicl’ Thome 

Darnel. 


Serj. Bramston. May it please your lord- 
ship, I did not expect this canse at this time, 
neither did I hear of it until I came now ınto 
$he Hall; and therefore I shall now bumbiy 
slew you what my client hıath informed me 
since my coming hıther. I understand by him 
that he expected not his coming to this place 
to day; the Writ' by nhich be was brought 
hither was not mnved for by him, but was pro- 
eured without his privity; and seeing his case 
is so, and that he perceives the cause of his 
coming, which before he knew not, his motion 
to your lordship is, that you would be pleased 
to Ict him have the copy of the return, and 
give him time to speak unto it, ard that this 
Writ being not sent out by his procurement, 
may not be filed. 

. Attorney General Heatn My lords, it is 
true 'that this gentleman, sır 'homas Darnel, 
being imprisoned in the Fleet, did heretofore 
3nove your lordships for a Habeas Corpus, &c. 
und it was granted him : and his majesty being 
wade acquainted tlierewith, was very willing 
that be and all his people miglıt have equal 
Justice; and when they ‘desire that which 
- seems to accord with the rules of'the law, they 
should have it. But it fell out so,that on the 
day when the Writ should’have been returned, 
the Warden of the Fleet did not return it, as 
it was his duty to have done; he did’ forbear 
to do it upon a'commandment, because it was 
conceived, there "being five at that time to 
appear, the Court would hare been straitened 
fur want of time ; but I imagined that these 
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gentlemen who did desire the Writ before, 
should have again been earnest to renew theın, 
which it seems they did not. This Habeas 


Corpus was sent out by special command, be- 


cause these gentlemen gave out in speeches, 
and in particular this gentleman, That they did 
wonder why tliey should be hindered from 
Trial, and what sbould be the reason their 
Writs were vot returned: nay, his majesty did 
tell me, that they reported that the king did 
deny them the course of justice, and therefore 
he commanded me to renew the Writ, wliich L 
did, and tiiink I may do it er ofAcio, 

Sir Thv. Durnel. My lords, I knew not - 
until now, but that I was committed by Mr. 
Autorney’s \Varrant only, and thercupon I did 
desirea labeas Corpus at the bar, which you 
were pleased to grant me; but now I under- 
stand that my restraint is by another means, 
and therefore I shall crave leave to have some 
time to speak to it. .And as for the words 
alledged against me, as ıf I had spoken them, 


I humbly pray they may be no disparagement 


to my cause, for I do patiently refer myself to 
your grave censures, as being accused of a fact 
wbereof I am no ways guilty. 

Hyde (L.C. Justice.) You give atemperate 
and fair answer ; and now you may perceive 
the upright and sincere proceedings that have 
been in this business. You did no sooner 
Pen to have counsel assigned you, but you 
ınd it granted to you, for indeed we cannot 
deny it; and I know not but that any counsel 
might have moved for you, without having 
been assigned for you, and yet have had no 
blame; for it is the king’s pleasure his laws 
should take place and be executed, and tliere- 
fore do wesithere. \Vhen you made a motion 
fora HabeasCorpus, that was likewise granted ; 
whether the commitment be by the u ur 
others, tliis Court is a place where the king 
doth sit in person, and we have power to exa- 
mine it; and if it appears that any man hat 
injury or wrong by his imprisonment, we have 
vower to deliver and discharge him ; ıf other- 
wise, he is to be remanded by us to prison 
again. Now it seems you are not ready to 
speak to this return ; if you desire a further 
day, we onght to grunt it. i 

Sir T. Darnel. My lords, Ihumbly desire it. 

L. C.J. 1 know np cause why it should be 
denied. 

;. Bramston. ‘ My lords, we shall desire 
tbe Writ may not be filed, and that we may 
have a copy of the return. 

Att. Gen. You cannot deny the filing of the 
Writ, if you desire to have a copy of the return. 

L.C.J. Although yoube remanded at this 
time to prison, because yuu are not ready to 
speak to the return, we can adjourn you to a 
new day upon the Writ, and so you may pre- 
Bars yourself; but if you will not have this. 

led, there must go out a new Ilabeas Corpus, 
and thereupon must be another return. 

Serj. Bramston. My lord, we desire some 
time, that we may be advised whether we may 
proceed or not, ' 
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et J. Willyou submit yourself to the 


Sır T. Darnel. My lord, I desire some time 


io advıse of ıny proceedings: I have moved’ 


many men, and offered to retain theın of my 
counsel ; but they refuse me, and I can get 
none to be of counsel with me without your 
assistance. j 

L.C.J. You shall have what counsel as- 
simed rou will have or desire; for no offence 
wis be taken against any man that shail advise 
you im your proceedings in law. 

Att.Gea. I will pass my word, they that 
do adııse you, shall have no oflence taken 
agımst them for it; and I shall give consent 
to any way that you shall desire, either that it 
may be filed, or that it may not befiled ; for if 
rou desire justice, you shall have it, and the 
k'nz will not deny ıt; but if it shall be con- 
ve.veil, as it is rumoured, that there was a de- 
nal uf Justice on the king’s part, you must 
knnw tbat his majesty is very tender of that. 
And for the gentleman, now he is brought 
bather, I conceive, but yet I leave it to your 
»rds':ip’s Jjudgment, that the writ must be filed, 
aud yoa must either deliver him, or remand 
m, or else it will be an escape in the warden 
ofthe Fleet. ; 

$ır T. Darnel. „I would not have it thought 
tıt I should speak any thing against my prince, 
and tor those wordsI do deny them; for upon 
my conscience tlıey never came into m 
tkuught : perhaps you shall find that they have 
been spoken by some other, but not by any 
or us. 

L.C.J. Sir, you have made a fair answer, 
and I doubt not but Mr. Attorney will make 
the like relation ofit;; you more for the not 
filiug of tbe Writ; ıf you refuse to have it 
filed, wbereby it should not be of record, you 
must have no copy of it; hüt if you will have 
st hled you shall have a copy of it, and further 
time to speak to it; chuse whether of them 
you will. 

Serj. Bramston. We desire to have the 
return read Once more. 

And it was read as before. _ 

Serj. Bramston. Sb as the writ may not be 
&led, we will desire no copy of the return, 

L.C.J. Then the gentleman must return 
back again into the custody ofthe Warden of 
tLe Fleet; and therefore I ask you, whether 
you desire to come hither again upon tlıis Writ, 
or will you have a new one? 

Sir T. Darnel. 1 desire your lordship that 
I may bave time to consider ofit. . 

L.C.J. Then in God’s name take your 
on time to think of it. ‘ 


Mich. 3 Car. Regis, Nov. 22, 1627. 


Sır John Corbet, bart. sir Walter Earl, sır 
John Hereningham, sir Edmund Hampden, 
knigbts, were brought to the bar. 


Serj. Bramston. May it please your lordship 
io bear the return read, or shall I open it? 
L.C.J. Letit he read. 


Mr. Keeling reads the return, being the same 
as that of sir T. Darnel. 

Serj. Bramston. May it please your lord- 
sbip, $ shall humbly move upon this return in 
the behalf of sir John Heveningham, with wbom 
I am ofcounsel ; it is his petition, that he may 
be bailed from his imprisonment : it was but in 
vain for me to move that to a court of law, 
which by law cannot be granted : and there- 
fore in that regard, that upon this return it will 
be questioned, whether as tlıis return is made, 
the gentleman may be bailed or not? I shall 
humbly offer up to your lordship the case, and 
some reasons out of mine understanding, arising 
out ofthe return itself, to satisfy your lordshup 
that these prisoners may, and, as their case is, 
ouglit to be bailed by your lordship. " 

The exception that I take to this return, is as 
well to the matter and substance of the 
return,asto the mannerand Icgal forın thereof: 
the exception that I takc to tbe matter, is in 
several respects. i 

That the return is too general, there is no 
suficient cause shewn in epecial or in general 
of the commitment of this gentleman ; and as 
it is insuficient for the cause, so #lso in the 
time of the first imprisonment : for howsoever 
here dotl appear a time upon the second war- 
rant from the lords of the councilto detain him 
still in prison, yet by the return no me can 
appenr when he was first imprisoned, though it 
be necessary it should be shewun; and if that 
time appear not, tlıcre is no cause your lordship 
sbould remand hin ; and consequently he is to 
be delivered. 

Touching the matter of the return, which is 
the cause of his imprisonment, it is expressed 
to be “ per speciale mandatum domini regis ;’ 
this is too general and uncertain, for that it is 
not manifest wlıat kind of command this was. 

Touching the legal form of the return, it is 
not, as it ouglıt to be, fully and positively the 
return of the kceper himselfonly, but it comes 
with a significaril, or prout, tat he was com- 
mitted © per speciale mandAtum domini regis,’ 
as appearetlı by warrant froın the lords of the 
council, not of the king himself; and that 13 
not gaod in legal form. 

For tbe matter and substance of the return, 
it is not good, because there ought 10 be a 
cause of that imprisonment. 

This Writ is the mcans, and the only means 
that the subject hath ın this and such-like case 
to obtain his liberty; there are other Writs by 
which wen are delivered from restraint, a3 
that De Homine Replegiando, but extends not 
to this cause, for it ıs particularly excepted ın 
the body ofthe Writ De Manucaptione, et de 
Cautione Admittenda, but they lie in other 
cases: but the Writ of Habeas Corpus is ıha 
only means the subject hath to obtain his 
liberty, and the end of this Wyit is to return 
the cause of the imprisoninent, that it may be 
examined in this court, whether the parties 
ought to be discharged or not: but that cannot 
be done upon this retum: fur the cause of tha 
imprisonment ofthis gentleman at first is so far 
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from appearing particularly by it, that there is 
no cause at all expressed ın it.—This Writ re- 

uires that the cause of the imprisonment 
should be,returned, and if the cause be not spe- 
cially certified by it, yet should it at the least 
be shewn in general, that it may appear to the 
Judges ofthe court; and it must be expressed 
so far, as that it may appear to be none of 
those causes for which by law of the kingdom 
the subject ought not to be imprisoned ; and it 
ought to be expressed that it was by present- 
“ment or indictment, and not upon petition or 

suggestion made to the king and lords, which is 
against the statute made in the 25 E. 3, c. 4. 
42 E.3, c. 3. 

By the statute 25 E. 3, c. 4. it is ordained 
and established, ‘ That no man from henceforth 
shall be taken by petition or suggestion made 
to the king or his council, but by indictment or 
course of law;’ and accordingly it was enacted, 
42 E.3, c. 3. the title of which statute is, 
< None shall be put to answer an accusation 
inade to the king without presentment.’ Then, 
my lord, it being so, althougb the cause should 
not need to be expressed in such manner as 


that it may appear to be none of these causes |. 


mentioned in the statute, or else the subject by 
this return loseth tlıe benefit and advantage of 
these laws, which be their. birth-right and inhe- 
ritance ; but in tlıis return there is no cause at 
all appearing of the first commitment, and 
therefore it ıs plain, that there is no cause for 
your lordship to remand him; but there ig cause 
es should deliver him, since the writ is to 

ring the bödy and the cause of the imprison- 
ment before your lordship. 

But it may be objected, that this writ of 
1labeas Corpus doth not demand the cause of 
the first coınmitment, but ofthe detaining only; 
and so the writ is satisfied hy the return ; br 
though it shew no cause of the first commit- 
ment, but of detaining only, yet it declareth 
a cause why the gentleman 'is detained in pri- 
son : this is no answer, nor can give any Satis- 
- faction ; for the reason why the cause is to be 

returned, is for the subject’s liberty, that if it 
shall appeara good and sufficient cause to your 
lordship, then to be remanded ; if your lord- 
ship thınk und find it insufcient, he is to be 
enlarged. 

This is the end ofthis writ, and this cannot 
appear to your lordship, unless the time of the 
first commitnent be expressed in the return. I 
know that in some cases the time is not mate- 
rial, as when the cause of the commitment is 
(and that so especially) returned, as that the 
time is not material, it is enough to shew the 
cause without the time, as after a conviction or 

"trial had by law ; but when it is in this manner, 
that the time is the matter itself: for intend 
what cause you will of the commitment, yea 
though for tbe I cause of treason, there 
is no doubt but that upon the return thereof 
the time öf it must appear ; for it being before 
trial and conviction had by law, it is but an 
acrusation, and be that is only accused ought 
by law to be letto ball. 


But I beseech your lordship to observe tlıe 
consequence of this cause. Ifthe law be, that 
upon this return this gentleman should be re- 
manded, I’ will not dispute whether or no, a 
man may be imprisöned before he be convicted 
according to the law; Lut if this return shall 
be good, then his imprisonment shall not con- 
tinue on for a time, but for ever; and the sub- 
jects of this kingdom may be restrained of their 
liberties perpetually, and by law there can be 
no remedy for the subject : and therefore this 
returu cannot stand with the laws ofthe realm, 
or that of Magna Charta ; nor with the statute 
of28 E.3,c. 8. for if a man be not bailable 
upon this return, they cannot have the benefit 
of these two laws, which are the inheritance of 
the subject.—If your lordship shall think this 
to be a sufficient cause, then it goetb to a per- 
petual imprisonment of the subject: for ın all 
those causes which may concern the king’s sub- 
jects, and are applicable to all times and cases, 
we are not to reflect upon the present time and 
government, where justice and mercy floweth, 
but we are to look what may betide us in 'the 
time to come, hereafter. 

It must be agreed on all sides, that the time 
of the first commitment doth not appear in 
this return ; but by a latter warrant from the 
lords of the el, there is a time indeed ex- 
pressed for the continuing of him in prison, 
and that appears; but if this shall be a good 
cause toremand these gentlemen to prison, they 
ınay lie there these seven years longer, and se- 
ven yeärs after them, nay, all tbe days of their 
lives. And ifthey sue out a writ of Habeas 
Corpus, it is but making a new warraut, and 
they shall be remanded, and shall never have 
the advantage of the laws wluch are the best 
inheritance of every subject.— And in E, 6, fol. 
36, the laws are called the’ great inheritance of 
every subject, and the inheritance of inherit- 
ances, without which inheritance we have no 
inheritance. These are the exceptions I desire 
to offer up to your lordship touching the Re- 
turn, for the insufhiciency of the cause returned, 
and the defect of the time of the first coimmit- 
ment, which should hare been expressed. 

I will not labour in objections till they be 
made against me, in regard the Statute of 
Westminster primo is so frequent in every 
man’s mouth, that at the common law those 
men that were committed in four cases were 
not replevisable; viz. those that were taken for 
the death of a man, or tlıe commandment of 
the king, or bis justices for the forest. I 
shall speak something to it, though I intend 
not to spend much time about it, for it touch- 
eth not this case we have in question. 

For that is concerning a case of the common 
law, when men are taken by the king’s writs, 
and not by word of mouth, and it shall be so 
expounded, as Mr. Stanford, fol. 73, yet it is 
nothing to this case, for if you will take the true 
meaning of that statute, it extends not at all 
to this writ of Habeas Corpus; fur the words 
are plain “they shall be replevisable by the 
‘ common writ,’ that is, by the writ * De hu- 
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‘se replegiando,” directed to the sberiff to 
daser them, if they were bailable : but this 
as» above ıhe sheriff, and he is not to be 
‚edge m it, whether the causes of the commit- 
ment be suiicient or not, as it appears in Fitz- 
Berbert, ‘ De bomiue replegiando,’ and many 
other places, and not ofthe very words of the 
satıte this ıs clear, for there be many other 
azes mentioned, as the death of a man, the 
commandment of the Justice, &c. in which the 
Sıtgte: saıth, men are not replevisable. But 
will aman conceive that the meaning is, that 
ther all nor be bailed at all, but live in per- 
peu! mprisonment ? I think I shall not need 
to pendtime, in that it is so plain ; let me but 
make one instance. 

A man is taken de morte hominis ; he is not 
bailable by writ, saith this Statute ; that is, by 
the common writ: there wasa common writ 
for tkis case, and that was called de odio et acia, 
zsappearetb, Bracton, Coron. 34. This is the 
eritmtended by the statute; which is a com- 
mon writ, and not a special writ; but, my 
burd, as this writ de odio et acia was before this 
Siztute, so it was afterwards taken away by the 
suatute of 28 E. 3, c. 9. But before that sta- 
xte, this writ did lie in the special case, as is 
sbewn in Coke’s 9th Report, the poulterer’s 
Cas;and the end of ıbis writ was, that the 
sabject might not be too long detained in pri- 
sca,as till the Justices of Eyre discharged them. 
So that the law intended not that a man should 
sufer taal imprisonment, for they were 
vers carefal that men should not be kepttoo long 
ia prison, which is also a liberty of the subject; 
my lord, that this court bath bailed upon 
a u ar of High-Treason, I will offer it to 
yoor jordship, when I sball sbew you precedents 
in these cases of a commitment by the privy- 
coancıl, or by the king himself: but before I 
eier these ents unto your lordship, of 
which there be many, I shall by your lordship’s 
fsroar speak a little to the next exception, and 
that is to tbe matter ofthe return which I find 
to be * per speciale mandntum domini regis.’ 
Ard what is that? It appears by this writ, 
ıbere may be sundry commands by the king; 
we ind a special command often in our books, 
as m the stztute of Marl. cap. 8. they who were 
inprsoned Rediss. shall not be delivered with- 
wut the special command of our lord the king. 
And so in Bracton, de Actionibus, the last chap- 
ter, wbere it appears that the king’s command- 
ment for imprisonments is by special writ; so 
by wris again men are to be delivered, for in 
ıbe case of Rediss’ or Post Rediss’, if it shall be 
senoved by = Certiorari, that is by a special 
wrx to deliver parties. So that by this appears, 
ttat by tbe king’s commandment to imprison, 
and to deliver ın those cases, is understood this 
wrt, and so it may be in this case which we 
Lare beard. 

And this return here isa special Mandatum; 
it may be understood to be under some uf the 
king’s seals, 42 Ass. and ought to be delivered ; 
und will you make a difference between the 


king’s command yader his seal, and his com- 


LE; 


mand by word of mouth? What difference 
there is, [ leave it to your lordship’s judgment : 
but ifthere be any, it is the more material that 
it should be expressed what manner of com- 
mand it was, which doth not here appear ; and 
therefore it may be the king’s command by 
writ, or his command under his seal; or his 
command by word uf mouth alone. 

And if there ıs any ofthese commands of an 
higher nature tlıan tie other, doubtless, it is 
that by writ, or- under seal, for they are of re- 
cord, and in these the person may be bailed, 
and why not in this? As to the legal form, 
admitting there were substances in the re- 
turn, yet there wants legal form ; for the 
writ of Habeas Corpus is the commandment of 
the king to the keeper of the prisons, and 
thereupon nt are to make return both of the 
body, and ofthe cause of the commitment, and 
that cause is to appear of them who are the 
immediate officerss. And if he doth it by signi- 
fication from another, that return is defective 
in law, and therefore this return cannot be 
good, for it must be from the oflicer himself; 
and if the cause returned by him be goud, it 
binds the prisoners, 

The warrant of the lords was but a direction 
for him; he. might have made his return to 
have been expressiy by the king’s command- 
ment, there was warrant for it, I shall not need 
to put you cases of it; for it is not enough that 
he returns that he was certified that the com- 
mitment was by the king’s command, but he 
must of himself return this fact as it was done. 
And now, my lord, I shall offer to your lord- 
ship precedents of divers kinds, upon commit- 
ments by the special command of the king, and 
upon commitments both by the king and the 
lords together. And howsoever I conceive, 
which I submit to your lordship, that our case 
will not stand upon precedents, but upon the 
fundamental lagvs and statutes of this realm ; 
and though the precedents look the one way or 
the other, they are to be brought back unto 
the laws by which the kingdum is governed. 
In the 1st of Hen. 8, Rot. Parl. 9, one Har- 
rison was committed to the Marshalsea by the 
command ofthe king; and being removed by 
H. Corpus into tbe court, the cause returned 
was, that he was committed ‘ per mandatum 
* domini regis,’ and he was bailed. 

In the AO Eliz. Thom. Wenden was com- 
mitted to the gatehouse by the commandment 
oftle queen, and the lords of the council: and . 
being removed by an H. Corpus, upon the ge- 
Beat return he was bailed.—In 8 Jac., one 
Czsar was committed by the king’s command- 
ment, and this being returned upon his H. Cor- 
'pus, upon the examination of this case it doth 
appear that it was over-ruled, that the return 
should be amended, or else the prisoner should 
be delivered. Ä 

The precedents concerning the commitment 
by the Lords of the Couucil, are in eflect the 
same with these where the commitment is, by 
the reason why the cause of the commitment 
should not be shewn, hulds in botlı cases, and 
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that ıs the necgssity of suit; and therefore Mr. |. 


Stamford makes the command of the king, and 
that of the lords ofthe privy-council, to be both 
as one; and to this purpose, ifthey speak, he 
speaks; and if he speaks, they speak. 

The precedents that we can shew you, how 
the subject hath been delivered upon commit- 
ment bythe lords ofthe council, as in the times 
of Hen. 8, and in the times of queen Eliz., and 
queen Mary, are infinite; as in the 9th Eliz. 
Thomas Lawrence wascommitted to the Tower 
by the lords of the council, and bailed upon an 
H. Corpus. 

In the 43 Eliz., Calvin’s case. In the 3d 
Eliz., Vernon’s case. These were coınmitted 
for High Treason, and yet bailed; for in all 
these cases there must be a conviction in due 
time, or a deliverance by law. 

There be divers other precedents tbat might 
be shewn to your lordship. In 12 Jac., Miles 
Renards. In 12 Jac., Rot. 155, Rd. Beckwith’s 
case. In 4 Jac., sir Thomas Monson was com- 
mitted for treason to the Tower of London, and 
afterwards was brought hither, and bailed; and 
since our case stands upon this return, and yet 
there is no sufhcient cause in law expressed in 
the return of the detaining tlıis gentleman; and 
since these precedents do warrant our pro- 
cecdings ; ıny humble suit to this court is, that 
the gentleman, sir Johu Ileveningham, who 
hath petitionetl his majesty, tlıat he may'harve 
the benefit of the law, and his majesty hath 
signified it: it is his pleasure that justice ac- 
cording to the Jaw should be administered at 
all times, in general to all his subjects: and 
Pen) to these gentlemen, which is their 

irth-right: my humble suit to your lordship is 
that these gentlemen may have the benefit of 
that law, and be delivered from their imprison- 
ment. s 


Mr. Noye’s Argument of Counsel w’th sir 
Walter Earl at that time. 


May it please your lordship, I am of coun- 
sel with sir Walter Earl, one of the prisoners 
attbebar: the return of this writ is as those 
that have been before, they are much of one 
tenour, and as you have heard the tenour of 
that, so this gentleman coming hitber by an 
4. Corpus, I will by your lordshıp’s favour read 
the writ: 


‘ Carolus, Dei gratia, &c. Johanni Liloe 
 milit’ Guardian’ prison’ nostre de le Fleet 
‘salur’, Precipimus tibj quod corpus Walteri 
° Earl ıwilit’ in prison’ nostra sub custodia tua 
< detent’ ut dicit’ una cum «ausa detentionis sux 
‘ quocungue nomine predict’ Walter’ censeat 
‘in eadem Habeas Corpus, ad subjiciendum ‚et 
€ recipiendum ea qu& curia nostra de eo adtunc 
< etibidem ordiu’ conting’ in hac parte et hzc 
“ nullatenus omit’ periculo incumbend’ et ha- 
$ beas ibi hoc breve, Test’ Hyde, apnd West- 
* minster, quarto die Nov., anno 8.’ ° Execu- 
“tio istius Breyis patet in quadam schedula 
€ huic brevi annezat 


Respons. Johan’ Liloe Guardiun’ Prison’ de le 
Fleet. 


* Ego Johannes Liloe Mil” Guartlian’ Prison’ 
‘ domini Regis de le Fleet, serenissimo domino 
© regi, apud Westminster 8. Post receptionem 
* hujus brevis quod in hac schedula est meu- 
“ tionat’, Certißico quod Walter Earl miles, in 
‘ eudem brevium nominat’ detentus est in pri- 
‘sona de le Fleet sub custodia mea pradict’ 
‘ per speciale mandatuın domini regis mihi sig- 
‘“ nihicatum per Warrantum duorum et alivorum 
‘de Privato Concilio perhonorabilissimi dicti 
‘ domini regis, cujus quidem tenor sequitur iu 
 hzc verba.’ 

Whereas sir Walter Earl, knight, was bere- 
tofore committed to your custudy, these are to 
willand require you still to detain him, letting 
you know, that both his first commitment, and 
this direction for the continuance of him in pri- 
son, were and are by his majesty’s special coın- 
mandment. From Whitehall‘ 7 Nosiembris, 
1627. Thomas Coventry, C.S., Henry Manches- 
ter, Thomas Suffolk, Bridgewater, Kelly, R. Du- 
nelm’, Thomas Edmunds, John Cook, Marlbo- - 


'rough, Pembroke, Salisbury, Totness, Grundi- 


son, Guliel’ Bath and Wells, Kobert Nanton, 
Richard Weston, Humphry Maycs. 


To the Guardian of the Fleet or his Deputy. 


Et hc est causa detentionis preJict’ Wal- 
€ teri Earl sub custodia mea in prison pra&dict”, 
© Attamen corpus ejusdem Walteri coram do- 
€ mino rege ad diem et locum pradictum, post 
‘ receptionem brevis pradict’, parat’ habeo 
‘ prout istud breve in se exiget et requiret.” 


Respon’ Johan’ Liloe Milit! Guardian’ Prison’ 
de le Fleet. 


My lord, the first Habeas Corpus bears date 
the 4th of Nov., then there is an Alias Habeas 
beurs Teste after that, and the tenour thereof 
is a command to the warden of the Ficct, 
‘ quod Iabeas Corpus Walteri Earl, coram nobig 
“ ad subjiciendum et recipiendum ea qu& curia 
“ nostra de eo, &c. ordin’ conting’.’ And tlıe 
Warden of the Fleet, he certifics as your lord- 
slip has heard. May it please your lordship, 
I desire as before was desired for the other geu- 
tlemen, that sir Walter Earl may be also bailed, 
if there be no other cause of his iinprisonment: 
for iftbere were a cause certified, and that cause 
were not suflicient to detain hiın still in prison, 

“ . . I« 
your lordslip would pail him ; and if a man 
should bein a worse case, when there is no 
cause certified at all, tlıat would be very hard. 

The writ is, that he should-bring the prisuner 
coram nobis, before the king, the end of that ig 
! ad subjiciendum et recipiendum ;’ now I con- 
ceive, that though there be a signification of the 
king’s pleasure to have this gentleman impri- 
soned, yet when the king grants this writ to 
bring the prisoner hitker, * ad subjiciendum et 
‘ recıpiendum,’ his pleasure likewise is, to have 
tlıe prisoner let go, if by law he be not charge- 
able; or otherwise to detain him still in prison, 
if the case so require ı6, 
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I will pat vour lordslıip in mind of a case, 


and it was Pasch. 9 Edw. 3, M.3. Iwill cite‘ 


by the Placita, because my book is not paged 
as other books are; it is in the case of a Ües- 
sarıt. In that case there were two things con- 
siderable: the one that tlıere was a signification 
of the kıny’s pleasare past, and that determined 
with him: the other, that though there was & 
sıgn:fication of the king's pleasure before, yet 
tbere cuınes after that a writ; and that was 
another signification of the king’s pleasure, that 
the prisoner shall be brought hitlier ad’ subjicı- 
endum,to submit himself to punisliment, ıf he 
have deserved it; or ad recipiendum, to re- 
ceisc his enlargement, and be delivered, ifthere 
be no cause of his imprisonment. 


And ıf upon an Habeas Corpus, a cause of | 


commitment be certified, that cause is to be 
tried here before your lordship. But if no 
cause be shewn, then the proceedings must be 
‘ ut curia nostra ad mar’ contigerit,’ the court 
snust do thar which stands with law and justice, 
and that is to deliver him. 

My lord, I shall be bold to move one word 

more touching this Return: I conceive that 
erery oflicer to a court of justice must make 
bis return of his own act, or of the act of ano- 
tiber, and not what he is certified of by another. 
But in this case the warden of the Fleet doth 
not certify himself, of Jıimself, that this gentle- 
man was commanded to lim by the king, but 
that he was certified by the lords of the coun- 
cil, that ıt was the king pleasure that he should 
detaın him. But in our case the warden ofthe 
Fleet must certify. the ımmediate cause, and 
mat the cause of the cause, as he dotlı by this 
return ; “ Detentus est sub custodia mea per 
“ speciale mandatum Domini Regis mihi sıgni- 
‘ ücatum per Warrantum duorum de Privato 
® Concilio ;’ that is not the use in law, But he 
u .gut to return the primary cause, and not the 
subsequent cause: as in 32 Edw. 3. return, 
lex sıcecom’ 87. in a writ De Homine Reple- 
gendo, against an abbot, the sberiff returns, 
tisır be hach sent to the bailiff of the abbot, 
and be answereid him, tbat the party was tlıe 
abbur’s viıllain, and so he cannot deliver him ; 
that st ıs beid an ınsufhcient return, and a new 
Alııs was granted. But if the sheriff had re- 
turned, that the abbot did certify him so, it had 
been good; but he must not return what is 
eerstited him by another. 

In one of the precedents that hath been 
zuted, as that of Parker, 22 H.8, there the 
guardian of the prison certifies, that Parker 
‘ detentus est sub custodia men per mandatum 
€ Domini Regis mihi nunciatum per Robertum 
‘ Pecke ;’ now our case }s by the nunciation of 
many, but in law ‘ Majus et minus non variant 
° ın speciem,’ the certification of one and of 
many is of the same effect, although in moral 
understanding tlıere may be a difference. 

Trin. 2 E. 3, Kot. 46. in this oourt in 21 E. 
3, in be printed Book tlıere is a piece of it: 
the abbot of Bury brings a prohibition out of 
tLis ooart, the bishop of Norwich pleaded in 


ar of that, * Quod mıihi testiffeatum quod con-, 


‘tinetur in Archivis,’ that he is excommuni- 
cated ; there were two exceptions taken to this 
case in this ee and they are both in one 
case: the first was, that nu cause appcareth, 
why he was excommunicated; there may be 
causes why he should be excommunicatcd, and 
then he should be bLarred, and there may be 
causes wlıy the excommunication should not 
bar bim: for it may be the excommunication 
was for bringing the action, which was the 


‚king’s writg and therefore because there was 


no cause of the excoınmunication returned, it 
was ruled that it was not good. The other 
reason is that upon the Roil, which is mihi tes- 
tıfıcalum. 

Now every man, when he will make a cert= 
ficate to the court, * Proprium factum suum 
* non alterius significare debet,’ he must inform 
the court of the iminedinte act done, and not 
that such things are told him, or that such 
things are significd unto him ; but that was not 
done in this case, and therefore it was held 
ınsuflicient, aud so in this case of ours I con- 
ceive the return is insufficient in the form. 
There is anotlıer cause, my lord, for which I 
conceive this return is not good. 

But first I will be bold to inform your lord- 
ship, touching the statute of Magna Charta 29. 
° Nullus liber homo capiatur vel imprisönetur, 
‘ &c. nec super eum müttimus nisi per legale 
‘ judiciumn parium suorum, vel per legem terre? 
That in this statute these words in carcerem 
are omitted out of the printed books: for it 
should be “nec eum in carcerem ınittimus.? 
For these words © per legeın terr2;’ what * Lex 
‘ terr&’ should be, I will not take upon me to 
espound, otherwise than I find them to be ex- 
pounded by acts of parliament; and this is, 
that tbey are understood to be the process of 
the law, sometimes by writ, suimetimes by 
attächment of the person: but whether, 
‘ speciale mandatum Domini Regıs’ be intend- 
ed by that or no, I leave it to your lordship’s 
exposition upon two Petitions of the commons, 
and Answer of the king, in 36 E. 3, No. 9, aud 
No, 20. 

In the first of them the commons complain’ 
thatthe Great Charter, the Charter ofthe Forest, 
and other statutes were broken, and they der 
sire that for the good of himself and of his pco- 
ple,'they might be kept and put in execution, 
and that they might not be infringed by making 
an arrest by special command, or otherwise: 
and the answer was, that the assent of the 
lords established and ordained, tlıat the said 
charter and other statutes should be put in exe- 
cution according to the petition, and that is. 
without any disturbance by arrest by special 
command or’ otherwise ; for it- was granted, as 
it was petitioned. 

In the same year, for they were very careful 
of.this matter-‘and it was necessary it should be 
so, for it was then an usual thing to take men 
by writs “ quibusdam de causis,’ and many of 
these words caused many acts of parliament ; 
and it may be some of these writs may be 
shbewn : and I say in the same year they com- 
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plained that men were imprisoned by special 
command, and without indictment or other 
legal course of law, and they desired that thing 
may not be done upon men by special command 
against tlıe Great Charter. 

The king makes answer, that he is well 
pleased therewith : tbat was the first answer; 
and for the future he hatlı adıled farther, if an 
manbe grieved,let hin complain,and right shall 
be doneunto him. This, my lord, isan explana- 
tion ofthe Great Charter, as also the statute of 
37 Ed. 3, c. 18. is a commentaty upon it, that 
men would not be committed upon suggestion 
ınade to the king, without due proofs of law 
again them, and so it is enacted twice in one 
year. 

We find more printed books, as in Hen. 6, 
Mrus de fiacıs, Fitz. 182. which is a strong 
case, under favour, in an action of trespass for 
cuttinz down tree. The defendant saith, 
That the place where the trees are cut, is parcel 
of the manor of B. whereof the king is seised ın 
fee, and that the king did command him to cut‘ 
them : and the opinion of the court wäs, that 
tliis was no good plea, without shewing the 
specialty of the command; and they said, if 
the king command me to arrest a man, and I 
arrest him, be shall have an action of false im- 
prisonment against me, although it were done 
ın the king’s presence, 

In 1 Job, cap. 7, fol. 46, it is in print, and 
there we leave it. 

Hussey, Chief Justice saith, that sir John 
Markhamn told king Edw. 4, that he could not 
arrest a man upon suspicion of felony or trea- 
son, as any of his subjects might ; because if 
he should wrong a man by such arrest, the 
parties coukl have no remedy against him, if 
any ıman shall stand upon it. Here ıs a signi- 
fication of the king’s pleasure, not to have the 
cause of the commmitment examined ; be hath 
here another signilication of his pleasure by 
writ, whereby the party is brought hither ‘ad 
“ subjiciendum et recipiendum,’ that he hath 
made your lordship judge of that, which should 
be objected against this gentleman, and either 
to punish him, or to deliver him; and if there 
be no cause shewn, it is to be intended that 
"the purty is to be delivered, and that it is the 
king's pleasure it should be so : and the writ is 
a sullicient warrant for the doing of it, there 
"being no cause shewn of the imprisonment. 
And now, my lord, I will speak a word to the 
writ of de homine replegiando, and no other 
writ, for that was the common writ; and the 
four causes expressed in that statute, to wit, 
the death of a man, the comınand of the king, 
or his justice, or forest, were excepted in that 
writ before that statute made, as appears 
Bracton 133, so that the writ was atthe com- 
mon-law before that statute. 

And it gppears by our Books, that ifa man 
be brought hither by an Habeas Corpus, though 
. he were ımprisoned de morte hominıs, as in the 
31 Edw. 4, 7. Winckfheld was bailed here, this 
court bailed him, for he was brought hither 
© ad subjicieudum et recipiendum,’ and not to 


hie in prison God knows how long; and if the 
statute should be expounded otherwise, there 
were no bailing men outlawed, or breakers of 
prison, for they are not within this statute, and 
yet this court doth it at pleasure. 

But plainly by the statute itself, it appears, 
that it meant only the common writ; fur the 
Bann ‚recites, that the ‚sheriffs and others 
ad taken and kept in prison persons detected 
of felony, and let out to plevin such as were 
not reprisable, to grieve the one party, and to 
the gain of the other ; and forasmuch as before 
this tiıme it was not determined what prisoners 
were reprisable, and wbat not, but only in cer- 
tain cases were expressed, therefore it is or- 
dained, &c. 

Now this is no more than for direction to the 
ne of the prisons, for it leaves the matter 
to the discretion of the judges, whether bail- 
able or not ; for when the statute hatlı declared 
who are repleviable, who are not, as men out- 
lawed, those who have abjured the realm, 
breakers of prison, burners of houses, makers 
of false money, counterfeiting of the king’s seal, 
and the like; ir is then ordained, that if the 
sheriff, or any other, let any go at large by 
surety, that is not reprisable, whether he be 
sheriff, constable, or any other that hath the 
keeping uf prisons, and thereof be ıttainted, he 
shall lose hıs oflice and fee for ever; so that it 
extends to the common gaolers and keepers of 
Prisons, to direct them in wlıat cases they shall 
et men to bail, and in what cases not: and 
that they shall not be judges whom to let to 
replevin, and whom to keep in prison ; but it 
extends not to the judges, br if the makers of 
the statute had meant tlıem in it, they should 
have put a pain or penalty upon tlıem also. 

So then RR under your lordship’s fa- 
vour, that as this case is, there should have 
been a cause of the commitment expressed, for 
these gentlemen are brought’hither by writ ad 
subjiciendunm, ifthey be chargcd; and ad reci- 

iendum, if they be not charged ; and therefore 
in regard there is no charge against then, 
whereupon they should be detained in prison 
any longer, we desire that they may be bailed 
or discharged by your lordship,. 


Mr. SeLpen’s Argument at the King’s-bench 
bar the same day. 


My Lords; Iam of counsel with sir Edın. 
Hampden;; his case is the same with the other 
two gentlemen : I cannot hope to say much, 
after that that hath been said; yet if it shall 
please your lordship, I shall remember you of 
so much as is befallen my lot. Sir Edmund 
Hampden is brought hither by a writ of Habeas 
Corpus, and the keeper of the Gatehouse hath 
returned upon the writ, that sir Edm. Hamp- 
den is detained in prison ‘ per speciale man- 
‘ datum domini regis, mihi significatum per 
‘ warrantum duorum privati concilü dicti do- 
“mini regis’ And then he recites the war- 
rant of tbe lords of the councıl, which is, that 
they do will and require him to detain this gen- 
tleman still in prison, letting bim know that 
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bis first imprisenment, &c. May it please 
your lordsbip, I shall humbiy move you that 
this gentleman ınay niso be bailed; for under 
farour, ıny lord, there is no cause in the return, 
why he should be any farcher imprisoned and 
restrained of his liberty. 

My lord, I shall say something to the form 
of tbe writ ; and of the return; but very little 
to tbern both, because there is a very little left 
for me to say. 

My lord, to ıbe form, I say it expresseth no- 
thıng of she first caption, and therefore it is in- 
sufhcsent ; I will add one reason, as hath been 
sad: ıhe Habeas Corpus hath only these 
werds, ‘quod habeas corpus ejus una cum 
*causa detentionis, et non captionis.” But, 
my lJord, because in all imprisonments, ıhere is 
a cause of caption and detention, the caption 
1 wo be answered as well as tlıe detention. I 
have seen many writs of tlıis nature, aud on 
then the caption is returued, that they miglıt 
seethe time of the caption, and thereby know 
whetber tbe party should be delivered or no, 
and that ın regard of the length of his impri- 
sonment. 

The next exception’I take to the form is, 
that there is ınuch uncertainty in it, so that no 


man can tell when the writ came to the keeper 


of ıhe prison, whether before the return or 
after ; for it appenrs not when the king’s com- 
mand was for the commitment, or the signifi- 
cation of the coancil came to him. It is true, 
that it appcars that the warrant was dated tbe 
He of Bene ao it came to the 
eeper of the prison, that appears not at all: 
and therefore, = for want GE nen ionine the 
same time of the caption, so for not expressing 
the same time when this warrant came, I think 
tbe retarn is faulty in form, and void. 
And for apparent contradiction also, the re- 


tarı is insufbcient ; for in that part of the re-. 


tara which is before the warrant, ıt is said, 
*Quod detentus est per speciale mandatum (lo- 
* anni regis.” The warrant of the lords ol’ the 
coascıl, the very syllables of that warrant are, 
that ıbe lords of the council do will and re- 
quire him still to detain him, which is contrary 
ta the first part of the return. —Besides, my 
lerd, tbe lords themselves say, in another place 
and passage of ıhe warrant, that the king com- 
muanded ıbem to comıinit him, and so it is their 
cammitinsent ; so that upon the whole matter, 
there appears to be a clear contradiction in ıbe 
raum; and there being a contradiction in the 
retamm, it is void. . 

Now, my lord, I will speak a word or twotto 
the matter of the return; and that is touching 
tbe muprisonment, ‘per »peciale mandatum 
‘ domıni regis,’ by the lords of the council, 
without any cause expressed : asıd admitting 
of any, or either, or both of these to be the re- 
tra; KEthink tbat by ıhe constant and settied 
laws of this kingdom, without which we have 

ing, no maa can be justly imprisoned by 
either ef ıhem, without a cause of the commit- 
ment expressed in the return. My lord, in 
both the last arguments the’ statutes have been 

voL. 151. 
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mentioned aud fully expressed : yet I will add 
a little to that which hath been said. 

The statute of Magna Charta, cap. 29, that 
statute if it were fully executed as it ought to 
»be, every man 'would enjoy his en tier 
than he doth. The law saith expressiy, *‘ No 
‘ freeman shall be imprisoned without due pro- 
‘ cess of the law ;’ out ofthe very body of this 
act of parliament, besides the explanation of 
other statutes, it appears, “ Nullus liber home 
‘ capiatur velimprisonatur nisi per legem terr=.’ 
My lord, I know these words ‘legem terre,’ 
do leave the nen 'where it was, If the inter- 
pretation of the statute were not. But tbink 
under your lordship’s favour, there it must be 
intended by due course of law, to be either by 
presentment or by indictment. 

My lords, if the meaning of these words, 
‘ per legem terrx,' were but, as we use to say, 
according to the laws, which leaves the matter 
very uncertain ; and ‘ per speciale mandatum,’ 
&c, be within the meaning of these words, “ac- 
cording ta the law ;’ then this act had done no- 
thing. The act is, “ No freeman shall be im- 
‘ prisoned but by the law vf the land.’ Jf you 
will understand these words, © pcrlegem terra,’ 
in the first sense, this statute shall extend to 
villains as well as to freemen ; for if I nnprison 
another man’s villain, the villain may have an 
action of false imprisonment. But the lords 
and the king, for then they both had villains, 
might imprison thım; and ıhe villain could 
have no remedy. But these words in ıhe sta- 
tute, * per legem terrz,’ were to the freeman, 
which ought not to be imprisoned, but by due 
process of law: and unless the interpretation 
shall be this, the freemai shall hare no privi- 
lege above the villain. 

So that I conceive, my lords, these words, 
‘ per legem terrz,’ must be here so interpreted, 
as in 43 Eliz. The bill is worth observing. It 
reciteth that divers persons without any writ 
or presentiment were cast into prison, &c. that ' 
it might be enacted, that it should not be so 
done herenfter. The answer tbere is, that as 
this is an article of the Great Chatter, this 
should be granted. So that it seems the sta- 
tate is nut taken to be an explanation of that 
of Magna Charta, but the very words of the 
statute af Magna Charta. | 

I will conclude with a littleobservation upon 
these words, ‘ nec super eum mittimus ;’ which 
‚words of themselves signily not so much, a man 
cannot find. any fit sense for them. But, my 
lord, in the 7ch king John, there was a Great 
Charter, by which 'this statute in the 9tlı H. 3, 
whereby we are now reguluted, was framed, 
and there the words are, “ nec eum In carcerem 
€ mittimus.' We will not commit him to pri- 
son ; that is, the king himself will not ; und to 
justify this, tbere is a story of that-time in 
Matthew Paris, and in that Book thıs Charter 
of king John is set down at large, which book 
is very authentic, and there it is entered : and 
in the @th of Hen. 3, he saith, that the statute - 
was renewed in tlie same words with the C'har- 
ter of king Jahn. And, my lord, he might. 

. 
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know it beiter than others, for he was the king’ 


Chronologer in those times : and ıberefgre, my 
lord, since there be 20 mauy reasons, and ro 
many preceients, and so many ststutes, wbich 


declare, that no fresman whatsoever aught to. 


be imprisoned but according ta the Iaws of the 
land; and tlıat the Liberty of the Subject is 
the higbest inheritance tlıat he hatk ; my hum- 
hle request is, that according to the ancient 
igws and privileges ef ıhis realm, this genıle- 
ınan, my client, may be bailed. " 


The ArcUmext of Mr.‘ CaLturor, at the 
King’s-Bench bar, 22 Nov. Mich. 3 Car. 
regis, 

Sır Jolın Corbet being brought to the 
King’s-Bench bar, with sir Edmund Hampden, 
sir Walter Earl, and sir John ale Jane 
who were also brougbt thither by several writs 
of Habeas Corpus, with the same return; I 
being assigned by the court of King’"Bench, 
upon a petition delivered, to be of counsel with 
sir John Curbet, did move that sir Jahn Corbet 
might be discharged of his iımprisonment, and 
put in vail; for I did conceire that the retum 
of this H. Corpus was insuficient, both in the 
ıpatter of the return, and in the manner of the 
return, and so there ought not to be a longer 
detaining of sir John Corbet in prison. Foras 
to tha ınanner uf tlie return, it is not laill down 
precisely, that sir John Corbet is detained in 

rison by the special conımandment of the 

King, signified by the wurrant of the lords of 
the council ; tlie which is not a direct afırma- 
tion that he isdetained by tlıa special command 
of the king, but that the lords of the council, 
by their warrant, hare signified unto him that 
he was committed and still detained by the 
special command of the king. 

And howsoever ıle lords of tbe couacil had 
signified that he was detained bythe command- 
ınent ol the king, yet it may be be was not de- 
- aained by the comwandmen: of the king ; for 
their signilication of the same by warrant may 
be untrue, and she warrant of tiie lords of the 
council that is returned sa hec verba, importetli 
tbat tlie keeper of the Gatehouse rather took 
upon him to return, that it was signified unto 
him hy the warrant of the lords of tlie council, 
that sır John Corbet was committed and’ de- 
tained by the special cammandment uf tbe 
king ; because if tle kceper had taken upou 
him to affirm it upon his return, then needed 
he not to have returned the warrant of the 
lords of the council: and ıbe warrant itself 
shewetli \hat he had only his inforniation from 
tlie lords of the council. For ıheir warrant is 
to let Ulıe Keeper know, that both the first cem- 
mitinent, nnd this direction for tie continuing 
of him in prison, were and are by his majesty’s 
special commandment ; and I do not see, as 
this return is made, that an accord upon the 
case cau lie upon the kecper of the Gatehouse, 
if sir John Corbet wus not committed nor de- 
‚tained by tlıe special comınandment of the 
king, so long as the warrant of the lords of the 
coungil be retumed as it was made, because 


> 


's chial’ 


he doth return the same’ as the significarit of 
tkıe Jords by their warrant,. Register 65, ıhe 

writ of Excominunicat’ Capiend’ goeth, ' Rex 

‘ vicecam’ Lincoln’ S. signiticavit nob’ venera- 

“ bilis pster Hearicus Lanculniensig episcopus. 
© per literas suas patentes quod R. suus pnaro- 

ropter suam ınanifestain contumac’ 

* auıhoritate ipsius episc’ ordın’ excom’ est, nec 

‘ se vult per ceusuram eeclesiasticam justicier’ 

€ &c. tibı precipimus quod pridict’ R. per cor- 

‘ pus suum secundum consuetud’ Angie jus- 

tie’ &ic.” And yet no man will saythat there 
is an information of the king, that R. is excom- 

municated, but only ıkat ılre bishop of Lincoln 

had signified unto him tbat R. was axcommu- 

nicated. And in Fitz. Nat. Br. 669, and Re- 

gister 65, it appears that the form of the writ 

of Excommunication deliberand’ ıs, ‘ Rex vice- 

© com’ London salut’. Cum Tbom’ Jay allu- 

‘ tar’ Londen’ qui nuper ad denuntiat, venera- 

‘bil’ patris hr buorum pro contumaciis 

€ suis ratione contractus in civitate nostra Ebo- 

‘rum habıt’ ut dicebet. tanquam axcom’ et: 
‘ claves ecchesim coDntermnent’ per Corp’ suum- 
* secundum. consuetad’ Angliz per te justic’ 

‘ precepimus, donec &c. esset satiafact’ eid’ 

€ archiepiscop. ad satisfaciendum Deo etsancte 

‘ ecolesia, suficientem exposwit caufionen, 

‘ per quod eidem arehiepiscopus oläic. archi- 
“diac. London. mutss vicksitudia’ abtentz 
‘ soripsit ut ipsum alsolvat ab excom’ senten’- 
€ memorata siont idem urchiepiscopus per lite» 

‘ ras suas patentes nob’ signikicavit, tibi prasci- 

‘ pimus quod prad’ Uhom. cuni tibı constare 

‘ poterit ipsum ab excom’ predict’ per presdier’ 

‘ ofücial’ absolvi a prison’ qua detinetur si ea 

© occasione et non alia detinent’ in eadem sine 

° dilatione deliberari fac.’ And yetit cannot 

be said, that altbough ıhe king recited in his 

writ that ıhe archbishop had signified unto him 

that he bad written unto the ofläiciel of the 

archdeacon, that the king said, that the arch» 

bisbop had written ; for he doth not afıra so 

much precisely, but only referreth himself unto - 
the certificate of the archbiahop. 

Plowden 122. Buckley and River's case, i£ 
is put, That if a man wıll bring an action of 
deht upon an obligation, and declare that it 
appeara by the obligation that the defendant 
stood bound to the plaintiff in 204. the which 
be hatlı not paid, this deolaration is not good ; 
inssmuch as it is not alledged by maiter in 
fact, that he was bound unto him in 903. but 
the deed is alledged by recital only, 21 Ed. 4, 


‚43. 


PJowden Com. 136 & 143. Browning and 
Beeston’s Case. 

The Abbot of Walthem being appointed 
collector of a Disme grauted unto tbe king, in 
discharge of himself, in the Exchequer, plead- 
etb, “ Quo inter recordat’ Ter. Paso. sano 15. 
‘-domini Regis Edwardi 1 inter alia continetur 
“ quod R. 2.’ had granted un:o the p 
of the said Abbot, that hie nor any of In suc- 
cessors should be any collectors of any dismes 
to be pranted afterwards, and it was &djudged 
tbat this plen was ill, 
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Fer the saying 


reckal, and not by precise atlırmation, tlıe plen 


be R E 
2&3 Mer. Dyer 117. & 118. the plaintifl’s 
reply in Isar of all plendeth, that John Abbot 
. was seized of his lands ın rigbt of his 
cherch, and so seized by the ament uf the te- 
sant by indenture, 14 Hl. 4, ‘ testat’ quod pre- 
“due Abbet’ et convent’ demiserunt et tradi- 
‘ derest’ umto the plaintiff; and ruled, that 
this form of pleading was ill, insomuch as it 
wes not alledred recise affirmation, ° quod 
testatur, quod de- 
“ iserant ;’ which is not sufficient, insomnch 
as#t I onlyan ion by way of recital, 
cha nture deth witness, and the same 


ing there must be direct 
sfirmation of ıhe matter alledged, then @ for- 
öieri ım a retum, which must be more pı 
then in pleading; and so byall the cases I 
have formerly touched, it appeareth that this 
"Tetura is no express ion of the k 
«f the Gatehouse, that ir John Corbet is de- 
tained in prison by the special commandment 
ef the king, but only an aflırmasion of the 
iords of the council, who had signified unto 
him that his detainment in prison, was by spe- 
cmi command of the king. 
The return, which ought to be certain, and 
peactosl, and -affirmative, and not by the way 
Dj u sut of . . mounch, 
not ‚asa ret the several 
books of ee ise . 
23 Ed. 3, Rex vik”181. upon a Homine re- 
plegtando, against the Abhet of C, che sheriff 
returneth that he had sent to the bailiff of the 
chat answered him, that he was the vil- 
fein of the abbot, by which he might not make 
deliverance, and a Sicuf alias was awarded, for 
kis retaorn was insuflicient; insomuch that he 
kad returmed the answer of the bailiff of the 
abbot, where he ouglit to have retprned the 
answer of the ubbot himself out of ha own 
mosth. 


Trin. 22 E. 2, Rot. 46. parent’ vill’ et Burg. 
de Norwich, rep!’ 68. Nat. Br. Case 
3. . Nat. Br. 65. & 34 E.3, Excom’ 29. 
the case b to be such in & trespass ; 
&he defendant .pleadeth the plamtiff is excom- 
muniente, and sheweth -forth the letter of the 
behop of Lincoln, witnessing that for dives 
oautmnacıes, &c. and because he had certihed 
no ercommu.nic’ done by himself, but by another, 
tue letter of excommenication was annulled, 
for ıbe bishop ought to have certified his own 
aet, and not the att of another. 

Hilarıı 21 H. 8, Rot. 37, it appearetli by the 
return of an H. Corpus, that John Parker was 
commmitted to prison for security of the peace, 
and for suspieion of felony, as “ per mandatum 
« dominj reg nanciatem per Robertum Peck, 


‘ de Clifford’s-Inn ;’ and upon his return, John. 
Parker was bailed: for the return * Commiss, 
‘“ fuüit per speciale mandatum domini regis, 
* nunciatum per Robertum Peck,’ was not 


"| good, insomuch that it was not a direct return 


thats he was committed ‘ per mandarum domini 
Ast 

And fer the first pomt, I conclude, that this 
return is iusufficient in forın, insomuch, that it 
duth not make n precise and direct return, ıhat 
he was committed and detained by the special 
command of te king, but only as it was signi- - 
fhied by the warrant of tire lords of the council, 
which will not serve the turn. And upon the 
book of.9 H. 6, 44. the return of the cause of 
a an’s imprisonment ought to be precise and 
direct upon the H. Corpus, insomuch as there- 
byto be able to judge of the cause, wlıether it 
be sefficient or not: for there may not any 
doubt be taken to the return, be it true ur 
false, bat the court is in accept the same as 
true; and ıf it be false, the purty must take 
his remedy by action upon the case. 

And as concerning the matter of the teturn, 
it will rest these paris: 1. Whether the 
return, that he is detamed in prison by special 
cominandment of our lurd the king, be good or 
not, withont shewing the nature of the com- 
mandment, or the cause whercupon the com- 
mitment is grounded in ıhe retum? 2. Whe- 
tber the time of the first commitment by the 
commandment of the king, not appenring ta 
the court, is sufficient to detain him in prison ? . 
$. Whether the imprisoument of the subjects 
without cause shewed, but only by be com- . 
mandment of the king, be warrantable by the 
laws and statutes of this realm ? 

As to the first part, I find by the books of 
our law, that commandınents of the king are of 
several natures, by seme of which the imprison- 
ment of a man’s bod is utterly unlawful : and 
by others of them, although the imprisonwent 
may be lawful, yet the continnance of him with- 
out bail or mainprise, will be utterly unlawful. 
There is a verbal command of the king, 
which is by word of moutlı df tie king's only; 
and such commandment by tlıe king, by ıhe 
books of our law, will not be suflicient either 
to imprison a man, or to continue him in pri- 
son, 16. 5. ® Monstrans de faict si,’ upen an 
action oftrespass brought for cutting of trces, 
the defendant plenderh that the place where he 
cut then is parcel ofthe manor of D. whereuf ° 
the king is seized in fee, and ıhe king com- 
manded him to cut the trees: and the opinion 
of the court there is, that tie plen in bar was 
ill, because he did nat slıew any special com- 
mandment of the img; and there it is agrecd 
by the whole coüurt, that ifthe king commandeth 
one to arrest another, anıl the party command- 
ed did arrest the oıher, an action of trespass or 
false iinprisonment is mamtainable against tlıe 

arty that arrested him, althougb it were dute 
in the presence of tlıe king, 99 H. 6, 17. where 
one justiheth the seizure of the goode of a 
person that is outlawed by the comsgandment 
oi the king, such a party being no oflicer, may 
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not in an action brought against him have any 
aid ofıhe kig ; for such a commandment given 
to one that is nut an oficer, will'not any ways 
“ avail him, that is to justify himself by the re- 

turn ofthat commandment. ; 

37 1.6,10. Ifthe king give me a Ulıing,and 
I take the same by, his conımandment by word 
" of mouth, it is not justified by law; nothing 

may pass without matter of record. 

10 H. 7,7. and 17, 18, it is agreed, that jus- 
tices may command one to arrest another that 
is in their view or presence, but not one that is 

‚out of their view or presence. (1 Croke. Hol- 
liday V. Oxenbridge.) 

And Keble 10 11. 7,13, said, that where one 
is arrested by a parol command in their view 
or presence, ıt is fitting that a record may be 
made of it, insomuch, tlıat without such a re- 
cord there can hardly be a justification in ano- 
ther term. 

2. There is a comniandment of the king by 
his commission, wbich, according to Calvin’s 
case in Coke’s 7th Report, it is called by him, 
* breve mandatum non remediabile;’ and by 
'virtue of such a commandnent, the king may 
neither seize tlıe goods of his subject, nor im- 
prison his body, as it is resolved ın 42 Ass. pl. 
5, where it is agreed by all the justices, that a 
commission to take a man’s goods, or imprison 
bis body, withoutindictment or suit of the party, 
or other due process, is against tbe law. 

3. There is a commandment of the king, 
,„ which is grounded upon a suggestion made to 
the king or to his council; and ifa man be 
committed to prison by such a suggestion, hy 
commandınent ofthe king, it is unlawful, and 
not warranted by the law of the realın. 

The 25 of E. 3, cap. 4, De Ptovisionibus, 
where it is contained in the Great Charter of 
the franchises of England, that none shall be 
imprisoned or arrested of his freehold or of his 
franchises, nor of his free customs, but by the 
‚law of the land. —It is awarded, cousented and 
established, that from henceforth none shall be 
taken by petition or suggestion made to our so- 
vereign lord the king, or to his council, until it 
be by indietment or presenıment ofhis good and 
lawful neighbours, where such deeds are done 
in dae manner, or by processmade by writ ori- 

e arrested of his franchises, nor of lıis freehold, 
unless be be duly brougbt in, and answer, and 
foreindged of the saıne by way of law: and if 
any thing be done aguinst the same, it shall be 
redressed and holden fur noucht. 

37 E. 3, c. 10, although it be contuined in 
the Great Charter, that no man be taken or im- 
prisuned or put out of his freehold, without due 
process of the law; nevertheless, divers persons 
makc false suggestions to the king hunself, as 
well for mulice as otherwise, whereby the king 
"isoften grieved, and divers ofthe realın put in 
great damages, contrary tothe form ol’the same 
statute. j 

Wherifore it is ordained, that all they that 
make such suggestions, be sent with their sug- 
gestions t9 tlie Chancellor or Treasurer, and 


Bi at the common law; nor that sıone shall ! 


they and every of them find sureties to pursue 
their suggestions, and eudure ıhe same pain as 
the other should have had in case that his sug- 
gestion be found untrue: and that then process 
of the law be made against them, without being 
taken or imprisoned, against ıhe form of the 
same charter, and other statutes.—So that it 
appears by these seyeral statutes, that such 
cummandwents of the king as are grounded 
upon suggestion, eithier made to himself or to 
his councıl, for the imprisoument of a man, are 
against the law. 

Tourthly,I find that ıhere is a commandment 


‚.oftlie king which is ınade under bis hand, with 


his signet ; for in 4 and 5 0f Philip and Mary, 
Dyer 162, where tbe statute of 1 Ric. 2, c. 11, 
restraineth the Warden of the Fleet for letting 
any ınan at large that is in upon Judgment at 
the suit of any man, except it be by writ or other 
commandment of the king; it was doubted, 
whether the queen by letter under her band and 
privy-signet doth give coımmandment to the 
Warden ofthe Fleet tosuffer awan that isıhere 
in execution to go about his business, or the a- 
fairs of the queeu ; wbether this be n warrant- 
alle command or not within the statute: and 
the law huth always been conceived upon that 
book, that such a commandment is not warrant- 
able by law. And ifsuch a commani will not 
serve the turn, to give unto a man his liberty, 
which the law favourcth, and had the counte- 
nadce of an act uf parliament for the doing of 
it; then I conceive it should be a more strong 
case, tlıe king’ should not have puwer by his 
commandment to imnprison a man without dus 
processofthe law,and restrain him of hisliberty, 
when there had been so many acts of parlia- 
ınent made for the liberty of the subjecıs, 
Fitthly, I do find that there is the command- 
ment uf the king, which is by his writ under the 
great seal, or the seal of the court out of which 
it issueth, Regist. f. 69, and 70. In the writ 
< De cautione adınittenda,' I find the’ words, 
“ mandatuın regis’ expounded to be “ breve 
© regis,' for tlie writ goeth: © Rex vic’ salutem. 
* Cum noper ad requisitionem $. de Isle cano- 
“ nici Lincolne venerabilis patris H. Lancoln. 
© Episcopi ipso in remotis agente vicarli gene- 
‘ ral, per literas suas patentes nobis signitican- 
“tes Nicho. B. diet. Lincoln. dioc. propter 
© manifestam contumaci.m authoritate ipsius 
* episcopi ordinar. excommunicat. esse nec si 
« velle, &c. vobis preceperimus quod prz=fat. 
‘ &c. satisfactum ex parte ipsius N. qui virtute 
° manılati nostri prediet. per vos capt. et ia 
“ prison. nostra de Newgate detent. existit, &c, 
“ nos nolentes quod prefat. N. per breve nos- 
‘irum pradict. via pr&cludatur, &c. prosequi 
€ possit in forma juris maxim. &c. integer esse 
‘ deheat, vobis prsecipimus quod scire, &c. quod _ 
“sit, &c. quare predict. N. a prisona pıccict. 
‘ deliberarı non debeat, Hex Justiciar’ suis de 
° Banco salut. Cum nos nuper nd significa- 
€ tionem 5. Je Isle, &c, usque ibi excommuni- 
€ cat. extitisse, nec se velle, &c. esset satisfac- 
“tum ex parte ipsius N. virtute mandati nostri 
‘“pred. cap ctın prisonu nostra de Newgate 
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‘tue detenti, &c. et nolentes eo pratextu 

‘ prefato N. per breve nostrum prd. via pre- 

‘ dadal. quo minus appellat. sus negotium, cc. 

‘ processerat, et appellant. statut. &c. per breve 

“Berum preceperimus prefat. vic. quod scire 

‘ fıcerent, &ıc. vobis signific, et consult. et cir- 

‘ amspect. in placitis per breve pradict coram 

“obs pendentihus procedere valeatis secun- 

dam legem et consuetudinem regni nostri.’ 

ff. 7%,5E.3,c.8.1E. 3, c. 9, saith, that 
erers Capias in a personal action is a com- 
mndment of the king, for it is * Precipimus 
*übi quod capias,’ &c. and yet the defendant, 
where it is said, is replevisable by the common 
kw. TR. 20, a. Calvin’s Case, saith, That 
tere are two kind of writs, viz. “ brevia manda- 
'uria et remedialia, et brevia mandatoria et 
‘sonremedialia.’ Breria mandatoria et reme- 
dal, are writs of right, formed on, &c. debts, 
trespasses, and shortiy all writs real and per- 
sunal, whereby the party wronged is to recover 
sumewbat, and 10 be remedied for that wrong 
wlich is done unto him. 

Snthly, Ido find by our buoks of law, and 
bythe Register, that this special © nandatam 
“domini regis, is expounded to be this writ, and 
at the law taketh no notice of any other ‘ spe- 
‘aale mandatum,’ tban by this writ. The 
wüch being so, wben the return is made, that 
bes imprisoned and detained in prison by the 
pecal commandment of the king, how can the 
wur adjudge upom this return, that sir John 
Corbet ought to be kept in prison, and not to 
be bailed; wben the nature of the special com- 
mandment is not set forth in the return, where- 
by kmay appear unto the court that he- is not, 
balable? In Bracton, c. 12, 112, you shall 
«e a writ peciting, ° Pracipimus tibki quod 
"00 implacites nec implacitari permittas ta- 
‘im de libero tenemento suo talı ville, sint 
‚peciali prcepto nostto vel capitalis justiciar’ 
Dostri. 


And the reason of it tlıere is given, ‘ Quin 
"aeg de libero tenemento sine brevi sise li 
"keılo conventionali nisi gratis voluerit respon- 
'&biL’ So as the ezception of special com- 
sandment by che very book, appeareth ta be 
‘eve sive libellus oncentonnli Regist. 


Al, the Writ of Mauucaption goeth in this. 


ünaner: * Rex vic. salut cum nuper assigna- 
“sermus dilectns et fideles nostros- A. B. et C. 
"D.ad inquisitiones de forstallariis. et trans- 
“gessionibus contra formam statuti dudum 
"apud Winton. editi in com. tuo faciend. et ad 
"ls quos inde culpabiles invenirent. cnpiend. 
'am na nostra salvo custod.- faciend. do- 
"üec aliud inde precipissemus quod C. D. et 


 E. pro hujusmodi forstallamentis et transgres- . 


"sanibus unde coram prefat. A. B..et C. D. 
“indiet. fuerint, capt. et in prisona deL. detent. 
"an. & qua deliberari non possont, sine man- 
da9 Onstro speciali, nos volentes eisdem C. 
D.etE. gratiam in hac parte facere specinlem, 
ubı precipimus quod si predict. C. D. et E. 
 Casione pradict. et non alia in prisona pre- 
dich detineautur, et pro.transgressionibus illis 

sccundum legeın et consuetudinem regni nos- 


* trı Angliss replegiabiles existunt, &c. tunc im- 
‘ pos’ C. D. et E. a prisona praedict. si ea Occa- 
‘ sione. et non alia detineantur in eadem, inte- 
“ rim deliberari facias per manucapt. supradict. 
“et habeas tibi ıunc coram prefar. justiciar. 
‘ nomina manucapt. illorum et hoc breve.’ 

And the exposition of this “ speciale manda- 
“tum domini regis,’ mentioned in the Wiit, 
expounded to' be ‘ breve domini zegis,’ and 
thereupon is this writ directed unto the sheriff 
for tbe delivery of them.-— And so much for the 
first branch of the first part: I conclude, that 
the special command of the king, without shew- 
ing the nature of the commandınent of the king, 
is too general, and therefore insufficient;; for 
he vught to have returned the nature of the 
commandment of the king, whereby the court 
might have adjudged upon it, whether it were 
such a commandment that the imprisonment of 
sir John Corbet be lawful or not; and whether 
it were such a commandment of the king, that 
although the imprisonment were lanful at first, 
yet he night be bailed Ly law. 

And as for the general return of © speciale 
‘ mandatum dominı regis,’ without shewing the 
cause of the imprisonment either special or ge- 
neral, I hold, that for that cause also the return 
is insufhicient. 

First, in regard of the Habeas Corpus, which 
is the commandment of the king ouly, made 
the 15th of November. 

According to the teste of the Writ, command- 
ing the keeper of the Gate-house to have the 
body ofsir John Corbet, * una cum causa de- 
‘tentionis, et nd subjiciendum et recipiendum 
‘ ca qus curin nostra de eo ad tunc ibid. ordi- 
“mar. contingat's’ so as the commardment of 
the writ being to shew the cause of his detain- 
ing in prison, the keeper of the Gate-house dorh 
not give a full answer unto the writ, unless the 
cause of the detainınent.in prison be returned ; 
and the court doth not know how to give their 
jJudgment upon him, either for his ımprison- 
ment, or fur his discharge, according to the pur- 
port ofthe writ, when ıhere is not a cause re- 
tarned. And forasmuch as upon an Excom- - 
mengement certified, it hatlı been adjudged 
oftentames that certificates were insuflcient, 
where the cause of Ihe commitment hath not 
been certified; (hat the court might adjudge 
whether the ecclesiastical judges, who pro- 
nounced tbe excommunication, had power over 
ıhe original cause, according to the book of 14 
Ien. 4, 14, 8. Rep. 68. Trollop’s case, and 20 
Edw. 3, Excommengement 9. 

So upon an Habeas Corpus in’ this court, 
whbere.a man hatlı been committed by the | 
Chancellor of England, by the Council of Eng- 
land, Marclies of Wales, Warden of tlıe Stan- 
naries, High-Commission, Admiralty, Dutchy, 
Court of. Request, Commission of Sewers or 
Bankrupts; ıt hatlı severul times been ad- 
judged that the. returu was insuflicient, where 
the particular cause of imprisonment hatlı not 
been shewn, to the intent that it wirbt appenr, 

t those that committed him had jurisdiction 
orer ıhe gause, vıberwise he ought to be dis- 
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ticular causes in every kind of these, se 
there areso many precedents of tlıem ın several 
ages of every king of this realm: and it is an 
infallible maxim of tke law, That as tbe court 
of the King’s-Bench, and Judges, ought not to 
deny an Habeas Corpus unto any prisoner that 
shell demand the same, by whomsoever he be 
committed ; so ought tbe cause of his unprison- 
ment to be shewn upon tbe return, so the 
court mny adjudge of the cause, whetiier the 
cause of the imprisonment be lawful or not. 
And because I will not trouble ıbe court with 
so many precedents, but such as shall suit with 
the cause in question, I will only produce and 
vouch such p ‚ where the party was 
committed either by the commandment of the 
king, or-otherwise by the commandment of the 
privy-council, which Stamford. fol. 72. termeth 
the mouth of the king; such acts as are done 
by the privy-council, being as acts done by the 
king himself. — And in ull these causes you shall 
find ıhat there is a causereturned as wellas 
‘a speciale mandatum domini regis, dec.’ or 
‘ mandatum privati concilüi dominiregis,’ where- 
by the court Kr adjudge of the cause, and bail 
them ifthey soe canse. 

In the Sch Hen. 7, upon return of an Habeas 
Corpus awarded for the body of one Roger 
Sherry, it appeareth that he was committed by 
the mayor of Windsor for suspicien of felony, 
and ‘ad sectam ipsus regis pro guibusdam felo- 
‘ nis et transgressionibus ac ma 
* domini regis;’ 21 H.7. upon the return of an 
Habeas Corpus sent for the body of Hugh 
Pain, it appeared that he was committed to 
prison, “ per mandatum dominorum privati 
© comsiliı domini regis pro suspicione feloniz.’ 

1 Hen. 8, Rot. 9, upon the return of an 
Habeas Corpus sent for the body of one Tho. 
Harrison and others, it appears tbat they were 
committed to the earl Bei Shrewsbury, being 
marshal of the houshold, ‘ per mandatum do- 
° mini regis, et pro suspicione felonie, et pro 
* homicidio facto super mare.’—3 et 4 Philip. 
et Mariz, upon a return of an Habens Corpus, 
sent for the body of one Peter Man, it appear- 
eth that he was committed © suspicione 
‘ felonie, ac per mandatum dommin; regis et 
‘ regine.’—4 et 5 Phalip et Maris, upon the 
returu of au Habeas Corpus sent for the body 
of one Thomas Newport, it appeared that he 
was committed to (be Tower, ‘ pro suspicione 
s erhal monel® per privatam comcilium 
° domini regis et regine.‘—3S Eliz. upon the 
return of au eh mal for the body of one 
Laurence Brown, it appeared that he was com- 
mitted, * per mandatum privati concilii dominse 
‘ regine pro diversis causis Ipsaın reginaın tan- 
‘ gent’ ac etiam pro suspicione proditionis.’ 

So as by all these. precedents it appeareth 
where the return is either, * per maudatum do- 
* mini regis,’ or ‘ per wandetum dominorum 
*“ privati concilii dorhini regis,’ there is alo a 
cause over and besides the mandatum return- 
ed. Asto that which may be objected, that 
‘ per mandatum domini regis,’ or‘ privati con- 


prisonment, I answer, 

1. That there is a cause: for it is not to be 
presumed that the king or. council would oum- 
mit one to prison without sosne oflence; and 
therefore this mandutum being occasiened by 
the offence or fault, must be the cause, and 
not the command of the king or council, which 
is occasioned by the cause. . 

2. it appears ıhat the jurisdiction of the 

Firvy-council is a limited jurisdietion, for they . 
veno power in all causes, their power being 
restrained in certain causes by several acts of 
arliament, as it appeareth by the Stat. of 20 
E. 89,c.11.25 E. 3, c. 1. Stat. 4. ve 4 Instit. 
. 53.) the private petition in- parliament per- 
ad in bei R. Fi where the Commons peti- 
tion that the privy-couneil might not make any 
ordinanoe against the common law, customs or 
statutes of the realm; the 4 H. 4. cap. 3. 13 
H.4,7.31 H.6. And their jurisdiction being 
a limited jurisdiction, the cuuse and grounds of 
tbeir commitment ought to appenr, whereby 
it may appear if the lords of the cuuncil did 
commit for such a cause as was within 
their jurisdiction: for if they did command me 
to be committed to prison lor a cause whereof 
they had not jurisdiction, the court ought to 
discharge me ofthis imprisonment.. And how- 
soerer the king is ° Vicarius Dei in terra,’ yet 
Bracton, cap. 8, fol. 107, saith, “quod nıhil 
* aliud potest rex in terris cum sit minister Dei 
€ et vionrius, quam solum quod de jure potest, 
“ nec obstat, quod dicitur quod prineipi placet, 
‘ jegis babet vigorem, quia sequitur in fine legis 
‘ cum lege regia qu=s de ejus imperio lata est; 
‘id est, non quisquid de voluntate regis temere 
‘ prasumptum est, sed animo condendi jura, 
‘ sed quod consilio magistratuum suorum rege 
< author, prestant, et habita saper hec delibera- 
‘“tione et tract. rect. fuer. definit, potestat. 
t itaque sua juris est, et non injurie.’ The 
which being so, then also ıt ought to appear 
upon what cause the king committeth one to 
prison ; wbereby the judges which are indif- 
ferent between the king and his subjects, may 
judge whether his commitment be against the 
laws and statutes of this realm, or not. 

3. It is to be observed, that tlie king’s com- 
mand by his writ of Habeas Corpus, is since 
the commandment of the king for his commit- 
ment ; and this being the lattercoımmandment, 
ought to be obeyed: wherefore that command- 
ing a return of the body ‘ cum causa deten- 
tionis,’ there must be a return of some other 
cause than ‘ per mandatum domini regis,’ the 
same commandment being before the return of 


writ. 

. Pssch. 9 E. 3, pl. 30, fol. 56, upon a writ 
of Cessarit brought in the counıy of Northum- 
beriand, the Defendants plead, 'I'hat by reason 
ofthe a destroyed by wars with the 
Scots, king Ed. 2 gave command that no writ 
of Cessavit should be brought during the wars 
with Scotland, und that the king’had «cut his 
writ to surcease tlıe plen, and he averreth that 
the wars with Scotland did continue, 


m 
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Hearle that, girethi the rule saiıh, That we 
hare camımand t.y ıhe king that now is, 10 hold 
tus plea, wberefore we will not surcease for 
any writoftbe king that is dead. And so upon 
all these reasunz aud precedents formerly ul- 
jedged, I conclude, that the return thatsir Jobn 
Corbet was conımitted and detained in prison, 
‘ per speciale mandatum dommi regis,’ wirhout 
sbewing ıhe nature of the commandment, by 
wbich the ceurt may Judge whether tise conı- 
mendment be of such a nuture as he oughr to be 
detained in prison, and that without sbewing the 
cause upon which the oommandment ofthe king 
is eromaded, is not „ As to the second part, 
wlsch ıs, wre je ef the comınirment 
by the return of the writ, not appearıng unto 
che court, tbe court ougbt to dus hin in 
lg or no? E conceive that he ought not to 

contiaued im prison, admitting that the first 
canmmsiment by tbe command of the king were 
lawful ; yet wben be hath continued in prison 
by such reasonable tiıne, 33 may be thought fit 

fer chat oflence for which ke is committed, he 
onghz 80 be brought to answer, and not to con- 
imse still in prison without being brought to 
answer. — For it appears by the books of our 
ses, that liberty ıs a thing so favoured by the 
kas, that tbe law will not suffer the contine- 
ance of a man in prison for any lo time 
than of necessity it must; and therefore the 
izw will meither suffer the party, sherifis or 
jadges 10 continue a mas in prison by their 
power and their pleasure, ‚but doth speed the 

very 0f a man out of prison, with as reason- 
able espeditiou as may be. 

And upon this reason it is resolved, in 1 & 
2 EL Dyer 175. & 8 Ed. 4, 13, That howso- 
erer the law alloweth that there may be a term 
between ıbe teste of an original writ and the 
return of the same, where tbere is only a sum- 
mons, and no imprisonment of the body; yet 
x will not allow that ıhere shall be a term be 
tween the teste of a writ of Capins, and the 
reterm of the same, where tbe body ofa man 
sto be imprisoned : inso:nuch that it will give 
20 way, that the party shall have arıy power 
t6 continue the body of a man imprisoned an 
longer time than needs must, 99 E. 3,7. 10 H. 
7,11.6 E. 4, 69.11 E. 4, 9.48 E. 3,1. 17 E. 
S,1.& 2 Hen.7. 

Keilaway’s Reports do all agree, that ifa Ca- 
pas shall be awarded against a man for the 

ing of his body, and the sheriff will 

retaru tbe Capias that is nwarded against the 
party,a * non est inventus,’ or that * lanyui- 
das est in prisona,’ yet ıhe law will allow the 
party against whom it is awarded, for the arvoid- 
ng of bis corporal penance and duress of impri- 
soameut, t0 a r gratis, and for to answer. — 
For ıbe law will not allow the sheriff by bis 
false return to keep one in prison longer than 
needs maust, 38 Ass. pl. 23. Brooks imprison- 
ment 100 saith, That it was determined in par- 
kamest that a man is nut to be detained in 
ıson, after he hath areas nn. e his fine for 
MBPTIORIDENE ; esire your 
lordskip ıkat sir Johm Corbet may not be 


longer kepi in durance, but be discharged ac- 
cording to the law. . 

L. C. Justice. Mr. Attorney, you have. 
heard many learned Arguments; ıf you be pro- 
vided to answer presently, we will hear you; 
but if you will have a longer day, for ıher you 
are not provided to argue, you may, we will 
give it you. | 

Doderidge. If you will, you may see the 
precedenis; it may Le you have Bot seen some 
of them, and we wust see them too. 


Att.Gen. ( Heath.) May it please your lord- 
ship, the gentlemen that be of counsel with the 
knights st the bar, they have said much, and 
spoken very long for their clients, and to good 
purpose and pertinentiy. It is a cause that 
carrieth with it a great deal of weight, both 
towards the king and his subjects also, and E 
am not so hasty to put myselfupon the main 
point of this cause, when it is almost time for 
your lordship to rise. 

Miylord, the gentlemen haveseveraliy spoken, 
and gren and insisted upen several reasons, 
and they have cited many precedents. I could 
say something ofthem at this present, and that 
some of them have been mistaken ; and there- 
fore I beseech your tordship, that I may have 
time to answer, that ] may not wrong the cause 
oftiie king’s part, or slight the cause on the 
subject’s part. 

ut that which I desire te say now is, that 
these gentlemen have all uf lem gone in one 
form, to divide the cause into two parts: The 
first, the Form of the retum. The second, the 
Matter ofthe retum. TForthe form, merhinks 
we may put an end to that now; if your lordship 
please, hat we may have no return to that 
another day, bur I mey apply myself unto the 
matter of the return. 

To ıhe Form oftbe return they have taken 
divers exeeptions, but they especially insisted 
upon two mein heads:: First, That ıhe Return 
is not good, beeause it is not an absolute 
return. I confess he ground is well laid, and . 
tlre major is good, thet 1f this return be not po- 


Fake the return of tie Warden ofthe Fleet 
f, 


himself, bur the relation of another, it is no 
good return, therefore I need spend no time in 
that, the ground beiug well laıd. But under 
your lordship’s favour, the minor proposition I 
deny, we differ only in that ; for I say that tbis 
return is certain, and that it is not the words of 
any man else, but the express wortls:of the 
warden himself, and that this is added er abun- 
danti to give satisfaetion to the court, that he 
had order to make the return: therefore I de- 
sire your lordahip to east your eyes upon the 
substance of the return, and distinguish it into 
parts. The words are, “ Detentus est in pri- 
‘ sona sub custodia mea per specialemandatum 
* domini regis, raıhi signiheatum per Warran- 
‘tan duorum privatı concilii dicti domini 
© regis, &ec.’ If he had turned these words, and 
said, * Detent’ est prout mihi significat’ per 
‘ Warrantum duorum privati concilii per spe- 
‘ einle mandatum domini regis,’ then ıt might 
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be taken to be the words of tbe lords of the 
council: but the first words being positive, 
* Detentus est per speciale mandatum domini 
© regis,’ tlıat is sufhicıent, and the rest is surplu- 
sage, and he doth nut say, “ pruut mihi signi- 
“ ficat’,’ but “mihi signihcat’ only ;’ which is 
absolute, and the resolution thereof resteth 
more in your lordship’s expounding of the 
words, than in puttiug any case upon them. 

The second exception is taken to tIıe Form 
oftbe return, for that there is not the cause of 
the imprisonment retarned, but of the detain- 
ing alone. My lord, I say no more at present 
ww that, but this: no man is bound to answer 
more than that which is the contents of the 
writ. But the writ it may be to know specially 
the cause of the detaining, or what the cause 
of the caption is only, and if the oflicer make 
answer to that which is required of him in the 
writ, it- is sufbcient. It may be, there be pre- 
oedents Loth ways, I am sure there are for de- 
tentions, and there is no cause why the oflicer 
shall shew the time of his commitment : but if 
the prisoner shall desire it, your lordship may 
grant him a writ, to shew tbe cause both of his 
caption and detention also. 

birdly, They say that this return is uncer- 
tain, and that it is tbe Warrant of the lards of 
the council, and not of the king, by which he 
is committed. For that, ıny lords, I say, ıhat 
if it had all been left out, and he had only 
said, “ Detentus fuit per speciale mandatum 
‘* domini reg,’ it.had been sufhicient: but when 
lie dotlı wore, it is superfluous, and not neces- 
sary, for it appeared before by whom he was 
committed ; and when he returns the warrant 
of the lords» of the council, it is not their words 
that commit him : but they being the represen- 
tative body of the king, they do express what 
the king’s command is, but they signify sathing 
of their own; and therefore I desire your lord- 
ship to deliver your opinion in that point of tlıe 
return, whether it be positive or no. 

This cause, as it greatly cuncerns the Sub- 
jects, so it much concerns tlıe kingtoon. Iam 
sorry there should be ‚any occasion to bring 
these things in question ; but since it is now 
here, I hope I shall give satisfaction to your 
lordship, and to the parties too, and I desire 
that I may have till Monday for it. 

L.C. Justice. Itlink it is not best for us 
to declare our opinions by piece-meuls, but 
upon all the case togeiher, and ns you are a 
stranger to the return, so are we; and there be 
many precedents and acts uf pariiament not 
printed, wliich we must see. 

DoJeridge. Tiiis is tie greatest cause that 
ever I knew in this court ; our judwnents that 
we give between party and party, between tbe 
king and the meanest subject, ought to be 
maturely advised on, fur so are the entries 


‚ofour judginents, “ Quod matura deliberatione 


* habıta,’ It was judged, &c. And we must see 
the precedeuts and acts of parliament that we 
hear mentioned. 

Justice Jones. Mr. Attorney, if it be so 
that tbe law of Magna Charta and other sta- 


tutes be now in force, and the gentlemen be 
not delivered by this court, how shall they be 
delivered ? Appiy yourselfto shew us any otlıer 
way to deliver them. 

Doderidge. Yea, or else they shall have a 
perpetual ımprisonment. 

Per Curiam. Monday was appointed for 
the Attorney’s argument, and in the interim 
tbe Counsel forthe gentlemen were by order 
appointed to attend tbe Judges with all the _ 
precedents and unprinted statutes which they 
mentioned, and that they sbould let the Attor- 
ney sce.them also.—And the gentlemeiı being 
usked if they desired to come again, answered 
they did, and a Rule was entered for it. 


Monday, 26 November, 1627. Tertio Mi- 
chaelis, 38 Caroli Regis, in Bauco Kegiıs. 


Sır John Corbet, sir Walter Earl, sir Jolın 
Heveningham, sir Edmund Hampden, knights, 
were brought to the bar. 

Attorney-General (Heath). May it please 
your lordship, these gentlemen, sir Joha Cor- 
bet, sir Walter Earl, sir John Heveningham, 
and sir Edınund Hampden, upon tbeir motion 
to this Court to have their Habeas Corpus, 
and that tliemselves, and the cause of their de- 
taining them in their several prisons, might be 
brought before your lordship, had it granted to 
them.—My lord, at tbe first motion of it, the 
knowledge thereof coming, and that they had 
such a detire‘ his majesty was very willing to 
graut unto them, ag to all his subjects, this 
comınon case of justice; and though it be a 
case which concerns himself in a hıgh degree, 
yet he hath been so gracious and so just, as 
not to refuse to leave the exginination and de- 
termination thereof to thelaws of this kingdom. 
— My lord, it is very true that this is a very 
great cause, and hatb raised a great expecta- 
tion, and for the mafner of it, more tlıan was 
necessary; but, ıny lord, I am afraid these 
gentlemen whora it concerns, have rather ad- 
vised their counsel, than their caunsel them : 
but I sball take the case as now I find it, and 
as the gentlemen’s counsel, on the other side, 
have led me the way to it.—The exceptions 
tat have been taken by the counsel on the 
other side, to tbe return made by the warden 
of the Fleet, and tlıe rest of tbe guardiaus of 
severol prisons, have been two. For renewing 
of your lordship’s memory, we will rend one of 
the iteturus, they are all alike. 


Then the Return was read for sir John He- 
veningham, by Mr. Keeling. 


Altorney-Generel. May it please your lord- 
ship, against this return the counsel of ıhe gen- 
tlemen have taken some exceptions, and lıave 
divided their objections into two main points, 
the one tlıe Form, tbe other the Matter. To 
te Form they have objected four several 
things: 1. That the return is not positive, but 
referred 10 the signification made by another, 
as the lords of the council.. 2. That the 
keepers of the prisons have not returned the 
cause of tbe commitment, but the cause of che 


I) 


33} STATE TRIALS, 3 Caarızs I. 1627. brought by. Sir T. Darnel, and others. [34 


cause, which is not good. 3. That the return 
5; imperfect, for that it shews only the cause of 
ıhe detzioing in prison, and not the cause of 
the first commirment.—And lastiy, That the 
retum is contradictory m itself, for tbat in the 
first part thereuf there is a certification that the 
detaining of ihese gentlemen in prison, is © per 
‘ speciale ade domini regis;’ and when 
ıhe Warrant of the lords of the council is 
shewed, it appears that ıbe commitment is by 
the command of the king, signißed by the lords 
eftbe council : and by your lordships favour, I 
will give a several answer to every of these se- 
veral objectuons. And for the first, that the 
return is not positive and affirmative, but de- 
pends upon and hatlı relation to some otber, 
and therefore it is not good; I do agree that 
tbe ground is true, that if the retum be not 
positive, it is not good: we differ only in the 
zumor, that tbe return is not positive and af- 
£frmative ; for I agree that these Book-cnses, 
that have been put, are good law: as 27 Ass. 
pl- 65, tbat ıf the sheriff return tbat be had 
sent vo tbe bailıff of the hundred, and he gives 
han ıhat answer, that is no good return; for 
the sberiff oughbt to make the return as of bis 
owa act, without naming of the bailiff of the 
kundred in his return : for if he return, “ Quod 
‘man.’avi ballıvo itineranti qui habet retorn’ 
“ omnium brevium et executianem torund’ per 
‘ecarram demini regis qui mihi dedit nullum 
‘ responsum ;’ this is not good, if he were not 
bailıff of a franchise or signiory, for so is 21 
H. 7, fol. 4. 
Tbere bath been cited to maintain these ob- 
jertioas, 20 Ed. 3. The reoord I have perused, 
and there I find that the Bishop said, that it is 
found is archiois, in the record, &c. that he 
was exconınmunicated ; but it was found to be 
in archivis, &c. and that ‘is no positive return 
that it is so. I will oppugn what hath been 
said by the Couasel on the other side ; it must 
be thar ıf the return here be not posi- 
Use, iX is inaperfect, and in 5 H.7, 28, it ia said, 
wat an imperfect returo is no return at all, it 
sallune; but if the return was so, that was 
»ot much material, for tlsen it were but tempo- 
zay, and it might be amended: but, my lord, 
thry bare mistaken tbe minor proposition, for 
iney have taken it asgranted that there is an 
auperiect return from thelords of the coun- 
ei My lord, Islall intreat you to cast your 
eyes upon the returo, and you shall find the 
Art words positive und afırmative: the words 
are, * Quod detentus est sub custodia mea per 
° speciale mandatum domini regis :’ the other 
words, “ mibi significatum,' follow after, but 
are not of he atlirmation made before it. 
Buı ıf will have it asthey seem to under- 
stand “, then they must turn the words thus: 
* Qued testificatum,’ or ‘ significatum est mihi 
* per dominos privati comeilis quod detentus est 
° per speciale mandatum dominj regis;’ and 
ben indesd it bad not been their own proper 
reteru, but tbe signification of another, the 
lords of the council: the turning of the sen- 
wece will reselve this ‚point; ıhe thing itself 
voL, 115. . 


must speak for itself. I conceive by your lord- 
sbip’s favour, that it is plain and clear, here is 
a positive return, that the deraining is by the 
commandment of the king: and tlie rest of the _ 
return is rather for satisfaction to myself and 
the Court, tlıan otherwise any part of the re- 
turn. 

The second. Objection Hath dependance upon 
this, as that he hath returned the cause of’ the 
eause, and not the cause itself, wherein, under 
your lordship’s favour, they are utterly mista- 
ken; for the return is aflırmative, “ Ego Jo- 
“ baunes Liloe testifico,- &c’ I know that 
among the logicians there are two causes, there 
19 Causs causans, and cause causata : the causa 
causans here in this case is not the warrant from 
the lords of the council, for that is causa causa- 
ta : but the primary and original cause, whioh 
is causu Causans, is * speciale mandatum domi- 
ni regis;’ the other is but the council’s signi- 
fication or testification, or warrant for bim that 
made the return. 

To ıhe third Objection, that the return is 
imperfect, because it shews only the cause of 
the detaining in prison, and nat the cause of 
the first commitment: My lords, for thnt I 
shall not insist much upon it, for that I did say 
the last day, which ] must say again, it is suffi- 
cient for an oflicer of the law to answer that 
point of the Writ which is ia command. — Will : 
your lordslip please to hear the Writ read, and 
then to see, whether the wardens of the prisons 
bare not made answer to so much as was ın 
command ? 


Tlıen the Writ was read by Mr. Keeling, 


Attorney-General. My lord, the Writ itself 
clears the objection ; for it is to have the party 
mentioned in it, and the cause of hisdetention, 
reterned into tlıis court ; and therefore the an- 
swer to that is suflicient. Only, my lord, tbe _ 
warden of the Fleet, and the rest of the keepers 
of the prisons, had dealt prudently in their 
proceedings, if they had only said, that ıbey ' 
were detainerl “ per speciale mandatum domini 
€ regis,' and it had been good, and they night 
have omitted the rest: but because, if they 
should make a false return, they were liable to 
the actions of the party, they did discre&tly to 
have the certification of the lords of the coun- 
cil, in suspicion that if this return was nut 'rue, 
they were liable to the actions of these gentle- 
men,—-In 9 H. 6, 40, 44, it is said, That what- 
soever the cause be that is returned, it: must 
be accepted by the court; they snust not 
doubt of the truth of the Retürn, and the of- 
ficer that sball return it is liable to an action 
if the return is false; and therefore the guar- 
diens uf the prisons did wisely, because they 
knew this was a case of. great expeotation, to 
sbew from whom they had their warrant, and 
so to see wlıether the cause be true or not. 

The last Objection to the Return ıs, that it 
is contrfadictory in itself, as that the’ first part 
of it is, that chey are detained in prison ° per 
‘ speciale mandatum domini regis ;’” but in this 
Eschen of it, it shows thas they are detained 
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by tlie command of the lords Of the council ; 
‘for the words of their Warrant are, to require 
you still to detain him, &c.—Bur, ıny lord, if 
they wiil be pleased, to see the whule Warrant 
together, they shall find tlıat the lords of the 
council speak not their own words or command 
in that warrant, but they say tliat you are to 
take notice of it, as the words and command 
of ttheking; for, my lord, the lords of the coun- 
cil are tlıe servanıs to the king, they signity his 
majesty’s pleasure to your lordship, and they 
say it ıs his majesty’s pleasure you should 
know that the first commitment, and this pre- 
sent deteining bim in prison, are by his majcs- 
ty’s special commandment.—And this, my 
lord, is all that I will say for ıhe sufficiency of 
the Form of the return, to prove that it is sufli- 
cient. n 

Touching the matter of the return, the main 
point thereof, it is but a single question, and I 
hope, my lurd, of no great difhculty ; and that 
is, whether they be replevisable, or not reple- 
visable ?. It appears that the commitment is 
not in a legal and ordinary way, but that it is 
‘ per speciale mandatuın domini regis;;' which 
Implies, not only the fact done, but so extra- 
ordıinarily done, that it Is notorious to be his 
majcsty’s immmediate act and will it should be 
so ; whether in this case they should be baila- 
ble or not in this court, wbich I. acknowledge 
to be the highest court of judicature for such a 
casc As I8 IN question. 

The coursel on the other sıde desire, that 
they ınay be bailed, and have enncluded that 
they may not be reimanded; their grounds of 
argument, though they were many that did 
speak, I have ın ımy Collection divided into 
tive points: 

The first was, Reasons that they must be so, 

arising from the inconveniences that would fall 
tu the subjects, ıf it shouid not be so in the 
main points of their hberty. The second was, 
they shewegd divers authorities out of their 
Iaw-books, which they endeavnured to apply. 
The thırd was, The Petition of the Commons 
ansswered by severul kıugs ın parliament. The 
fourth was, Acts of Parliament in prınt. The 
last was, Precedeuts of divers times; which 
tlıey alledged to prove, that men committed by 
the kıing's conımandment, and by the com- 
mandment of the lords of the privy-couneil, 
(which I conceive to be all one, for the body 
of the privy-councilrepresentsthe king himselt‘) 
that upon such commitment in such causes 
men had been hailed. 

In the course sf my arguments I will follow 
their method, first, to answer their Reasons, 
and tben those Books wluch they have cited, 
which l conceive to be pertinent to this .ques- 
tion, and then the Petition and Answer made 
in parliament, and tben their Acts’of Parlia- 
ment, next their Precedents ; and lastly, I will 
give your lordship some reasons of my own, 
which I trope shall suficienuly ’satisfy your lord- 
ship and all others, but the parties themselves, 
for l escept them. 


My lord, the great and migbty Reason that 


‚they insisted upon, was tlıe inconveniences that 


might come to tbe subjects m their liberties, zf 
this return should be good; and tlıs reason 
they inferred out of records and books of’ tire 
coınmon law, wbich gives the liberty of the 
subjects; I do acknowledge that tlıe Liberty 
ofthe Subject is just, and that ıt is ıhe inherr- 
tance of the subject, but yet it is their inheri- 
tance secrundum legem terre. 

My lords, they put many Cases likewise to 
enforce it, 1 and 2 Elız. Dyer, fo. 175, thatıhe 
continuance of a Capias shall be from terın to 
term, without a term betwixt, because other- 
wise the party defendant may be k&pt tou long 
in prison; and 98 Ass. pl. 22, Broke tit. Im- 
prisonment 100, that imprisonment is but to 
detain the party till he have made fine to the 
king, and therefore the king cannot justly de- 
tain him in prison after the fine tendered ; and 
16 H. 6, monstrans de faict 182, if the king 
command me to arrest a man, and thereupon 
I do arrest him, he may bave an action of false 
imprisonnsent, or of trespass against me, though 
it be”’done in the king’s presence: and 1H.7. 
4, the discnurse of Hussey, where he saith, that 
sir John Markham delivered unto kıng Edward 
the 4th, that he should not arrest upon treason 
or felony any of his subjects, because he could 
not wrong his subjects by such arrest, for they 
could not have remedy against him. 

These, my lord, are the Causes that they in- 
sisted upon for this purpose. To the two first, ' 
I shall give but one answer; which is, That the 
restraint in these two cases, and most of the 
other cases before cited, appears to be in tbe 
ordinary course of judicature fit for Westmin- 
ster-hall, and not for the king’s council-table. 
A writ of Capias was the first original of it, 
and therefure not to be applied to the cause of 
ourS. 

And for the other two cases, the law pre- 
sumeth that the active part of them is not so 
proper for the majesty of a king, whoever doth 
these things by his subordinate ofücers; but 
that the subject should not be committed by 
the king, was never heard of, for the king may’ 
commit any man at his pleasure ; but that ıs 
net our Case : but whetlier when the king hath 
committed one, he must render a cause ofthat 
commitment, that it may appear whether the 
party be bailable or not, or else the party must 
be delivered. . 

The book 9 E. 3, fol. 16, pl. 30, cited of a 
Cessavit, the king having by proclamation com- 
mianded, that in the county of Narthumberland 
no Cessavit should be brought, &c. during the 
war ; the tenant pleaded this command, and it 
was denied him, and he, notwithstanding that, 
was commanded to plead; but the reason 
thereof was, becanse the commandment thereof 
was given by E. 2, who being dead, the com- 
mandment was determined. 

The Book of Edw. 3, 4 fol. 16, is imdeed, 
where the commandment was given by thesame 
king, aud that was likewise denied him ; fur 
the king cannot command your lordship, or any 
other court of justice, to proceed otherwise 
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thanacccrding to the laws of this kingdom ; 


My lord, the main fundamental grounds of 


vs part of your lordship’s oath, to judge | argument upon this case begins with Magna 
acrdıng io the law ofthekıngdom. But, my | Charta, from thence have grown statutes for 


krd, 'iere is a great difference between those 
kr:loomınands, and that ubsoluta poteslus tat 
a3,.creigo kath, by which a king commands; 
bat »ien I call ic absoluta potestas, I do not 
man tualıt is sach a power as tlıat a king may 
aı aLıt be pleascth, for he hath rules to govern 
" „elby, ss well as your lordslıips, who are 
ud sute Judges under him. The diference 
ut ng 15 (be head of tbe same fountain of 

„et, alich your lurdship adıninisters to all 
“> ubjects; all Justice is derived from him, 
223 aut be dotts, be doth nut as a private per- 
r.ibetastıhe head ofıhe common wealth, as 
ZUlK:arıus regnde yea, tlıe very essence uf 
jauce under upon earth isin him; and 
kall or we generally, not as suhjects only, but 
is lanyers, who goveru themselves by tlıe rules 
ef be Lw, submit ta bis commands, but make 
wqunes whether they be lawful, and say that 
the kung dotb not this or that in course of jus- 
Lee } 

If soar lordship sitting here shall proceed ac- 
wediog to justice, who calleth your actions in 
“ston, except there are some errors in the 
preeding ; and then you aresubject to a writ 
ot eror.—But who .hail call in question the 
Tür or the justice of the king, who is not to 
fReanr account for Ibem? as ın this our case, 
Bat be commits an subject, and »lıews no cause 
nt, 

The king commits and often shews no cause, 
hritis sometimes generully, “Per speciale 
"nandatıın dumini regis,’ soinetunes “ Pro 
"tr causis ipsum dominum regem moventi- 
"bus: but if the king do this, sball it not be 
wd? It is all one when the commitment is 
‘Per speciule mandatum domini regis,’ and 
vbeu its * Pro certis causis ipsum dominum 
. "gem movenubus ;’ and it is the same if the 
wanutment Le“ C'ertis de causis ipsum donu- 
"Bu regem tangenlibus.’ 

And, my lIord, unless ıhe Return to you doth 
Yyentbe sccrets of the cummitinent, your lord- 
“ı cannul Judge whether tbe party oughi by, 
x wbe remanded, ur delivered: and there- 
br ıithe king allow and give warrant to those 
Ws malethe return, that they shall express the 
tust ul te commitınent, as many times he 
et, eitber for suspicion of filony, or making 
Aner,or the like; we shall shew your lord- 
‘wp tliat in these causes this Court in its Joris- 
Can were proper to try these criminal causes, 
2d yuur lordsbip doth proceed in then al- 
Urugh tbe commırment be “ per speoiale ınau- 
dıtam domini regis,’ wlich hatlı not a secret 
Dit ınthese causes, for witlı the warrant he 
sehdetl yoar lordship the cause ofthe commit- 
ung; and when these warrants are made and 

tinto this Court, your lordship may pro- 
@ed: but if ıhere be no cause expressed, this 
wur hatlı always used to remand thein ; for 
2 inch been used, und it is to be inteuded a 
Water of state, and that it is nut ripe nor 
ünel} fur it to appear. 
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explanation tbereot, several Petitions of par- 
liament, and Precedents for expedition ; I shall 
give answers to them all. 

For Magna Charta, in the 29th chapter, hath 
these words; “No freeman shall be taken or 
‘ imprisoned, or disseised, of his freehuld liber- 
“uies, nor free customs, nor be outlawed, or 
“ exiled, nor any other way destroyed, nor n® 
‘ will not pass upon him nor condemn him, but 
“by lawful judgment of his peers, ur by the 
‘ law of the realm.'— My lord, this statute hatk 
been many times confirmed; the lord Coke 
numbered up the number to be about twenty; 
and we are to conclude on this, it is the founda- 
tion of our Liberties. Ku 

No freeman can be imprisoned but hy 
‘ legale judicium parium suorum, aut per legem 
‘terr2.’ But will they have it understood that 
no man should be conmitted, but first he shall 
be indicted or presented? I ılıink that no 
learued ınan will offer that; for certzinly there 
is no Justice Of peace in a county, nor Consta- 
ble within a town, but he dotlı otherwise, and 
might commit before an Indictment can be 
drawn or a presentment can be made: what 
then is meant by these words, ‘ Per legem 
‘terre?’ If any,man shall say, this dotb not 
warrant that the king ınay for reasons moving‘ 
him eommit a man, and not be answerable for 
it, neither to the party, nor (under your lord- 
ship’s favour) unto any court of justice, but to 
the High Court of Heaven; I do deny it, and- 
will Breve it by our Statutes. 

My lord, it was urged by tle counsel on the 
other side, that our printed Magna Charta, 
wbich saitl * nec super eusm mittimus,’ is mis- 
taken ; and that in divers Manuscripts it 3 ex-. 
pfessly set down to be, ‘ nec euin in carcerem 
‘ mittimus. I caunot judge of the Manv- 
scripts ıbat I have not seen; but, my lurd, I 
have one here by me, which was written many 
ycars ago, and the words in print are word for 
word as that which is here written. 

Then they say, that Matihew Paris sets it 
down so in his klistory:: My lord, we do not 
govern ourselves by Chronicle, but to answer 
that of Matthew Paris, he reports a thing done 
in king Jobn’s time, but it was then but thought 
on,and it was enacted in the time of Henry 3; 
and there be many things said to be dune in 
Matthew Paris which were not, and many 
things omitted by him which were done. This 
Charter was but in election in the time of king 
Jolm, and then it might be, “ uec eum in car- 
© cerem mittimus;’ but it was not enacted till 
tbe time of Henry 3, and then that was omitted, 
aud the Charter granted as now we have ıt.— 
But if they do see no more than I ın this 
Clause, I know not wlıy we sbould contend 
abaut these words, seeiug tbe first part of tlis 
Statute saith, * Nemo imprisonetur,’ why ıhen 
may not I say as well,“ nec eum in carcerem 
‘* mittimus?” I see no difference‘ in ıhe words, 
and therefore, nıy lord, I shall, not insist any 
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longer upon the literal exposition of the words 
of Mugna Cliarta, but I will resort to the rest 
of it, which is exprest in the subsequent statute 
and in common pr.ctice. 

The Counsel on the other side said, that the 
statute of 28 E. 3, c. 3. expresseth und giveth 
life to this Charter ; 1 shall desire to have that 
Stature real. 

Keeing, Clerk. Item. < Whoreas it is con- 
“ taıned in the Great Charter,’ &c. (Vide all 
thesc Statutes in Littleton’s Argument in Par- 
liameut postea. ) 

Attorney Lieneral. My lord, ıhe reading of 
this statute wıll give answer to it ; for it is ap- 
Pant by tlıe wordstbereof, none shall be taken 

y Petition, &c. and that the court be extend- 
ed to the first arrest, but they are to be under- 
stood that nene shall be condemned, but he 
shall be brought to answer, and be tried. And 
if it be expounded otherwise, it will be contrary 
to that practice which was then in use. —But it 
is utterly forbidden by this Statute, that any 
man should be condemned upon sugrestiuns or 
petitions made to the king or council, without 
due trial by law.— The next Statute they cited 
was 25 E.3. cap. 4. My lord, I desire that 
‚ that may be read.‘ 

Keeling, Cierk. Item, * Thet no man, of 
“ what estate or condition soever he be, shall 
“bo put out of land or teneınent, nor taken, 
“ nor imprisoned, nor disinherited, nor put to 
“ denh, without being brought to answer by 
© due process of law.’ 

Attorney General. My lord, this Statute is 
intended tu be a final proxeoution: for ifaman 
shall be imprisoned without due process, and 
never be brought to answer, that is unjust, and 
forbidden by this statute; but when a man is 
taken in causes that are unknown to us, (who 
walk below stairs) we are not privy to the cir- 
cumstances wliich ınay cause the trial to be 
delayed ; and pcradventure it is not time to 
bring the matter to trial, because it is not yes 
cone to maturıtg, and therefore this is not 
within the meaning of the statute.-- Another 
Statute tlıat ıhey mention is in the same year, 
and it is page 9. cl. 9. 1 desire it may be 
read. 

Keeling, Clerk. Item, © Because the Peo- 
‘ ple of the realm, &c.’ (Vide Littleton’s Ar- 
gument postea. ) 

Attorney General. My lord, it is very clear 
that this Statute had no manner of thoucsht of 
this cause in question ; but whercas sheriffs did 
procure coımmisstons to be awarded to them- 
selves tor their private gain, to the prejudice of 
the subject, the sıatute condemneth those com- 
missions, but it maketii nothing to this question 
wbich we have now in hand. The next Sta- 
tute which they cited, was 37 Ed. 3, cap. 18. 
I bescech.it may be read. 

Keeling, Clerk. “ kem, Though it be con- 
“tained ın the Great Charter,’ &c. (Vide as 
afuresaid.) 

Attorney General. My lord, this Statnte 
seems to be a commentary and light to the 
eiher Statutes, LIre scope whereof is against pri- 


vate suggestions made to the king or his coun- 
cıl, and not in a legal way; and therefore it 
condemns them; and this is more fully ex- 
pressed in the Statute of 38 Edw. 3, cap. 9. 
which they lıkewise mentioned : By which sta- 
tute direction is given what security, those per- 
sons which make such suggestions are to give, 
that they should prosecute their suggestions, 
and what punishment. they shall undergo, if 
their suggestions be found false. 

Keeling, Clerk. *‘ Item, As to tlıe article 
“ made at the last parliament,’ &c. (Vide as be- 
fore said.) 

Attorney General. My lord, this and the 
last Statute seem to conduce both to one pur- 
pose, that they that in their accusations went 
not in a legal way to bring the party to his an- 
swer,.it was directed by this statute, that they 
should go a legal way.—The last act of parlia- 
ment in print, the counsel on tbe other sıde 
produced, was the Statute of 1 R. 2, cap. 12. 
which I desire may be read, 

Keeling, Clerk. “Item, Whereas divers 
© people at the suit of parties were committed 
© the ‚Fleet, &c. (Vide as before.) 

Aliorney General. My lord, it appeareth 

that the scope of this Statute is against the 
Wardens of the Fleet, for some miscarriages ın 
them; but there is one ihing, in this Starute 
which I shall desire your lordship to observe; 
and that is, for those misdeiweanors he shall 
forfeit his office, except it be by writ from the 
king, or his commandment ; so that it was no 
new doctrine in those times, that the kiug 
might then give such commandment for com- 
mitting. The scope of tlıis Statute had two 
hands; 1. That the warden should forfeit his 
otfice ; und, 2, ’T'hat he should recompense the 
party. 
In the 4th and. 5ch of Phil. et Mar. Dyer 
162. ıt was resolved, That ıf the Warden shall 
deliver a man out of prison without command, 
he forfeiteth His oflice, and damage unto the 
party ; but if he have tlie command of the 
king, that shall excuse the forfeiture of his of- 
fice: but he must bring the party hither, and 
here these gentleinen are now, for that com- 
mandment of the king is no exception for him 
not to observe.—If he receives a writ from this 
cotirt, to shew the court from whence he re 
ceives his warrant, it may excuse $be lorfeiture 
of his office, but notwirhstanding he is subject 
to the action of the party, 

But I desire yopr lordship to obserre that 
part ofthe Statute, which the other party would 
not make use of, which is, that the king ınay 
command by writ or otherwise ; these were all 
the printed statutes cited by the counsel on the 
other side. But because I would not misinter- 
pret these statutes, I thought it equal to desire 
your lordship that they might be read. Be- 
sides the printed Statutes, eher mentivned Pe- , 
titions by the commons, and the Answers to 
them of several kings in parlinment. "The first 
is, Rot. pl. 6 Ed. 3, namero 1 et 20: besides 
tbese two, there is one other of 28 Ed. 3, n. 18. 

My lord, of thcse three Pettions and their 
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Answers, the two first were mentioned by the 
counsel on ıhe otber side ; and that in 28 Ed. 
3, 28, I have produced, all af them even to oue 
urpase. Tbe commons then petitioned the 
br that all the Statutes made in exposition 
of Magna Charta, and of the Forest, mıny be 
kept and observed: the king makes Answer, 
that it shall be done. And ın one of the Au- 
swers it is said, If any man be grieved he may 
complain. But what is all this to the point in 
question ? Could there be any other Auswer te 
give Iife to shese requests? The king he is pe- 
tsttoned that some are injured ; he answers, 
That ifthey complain, they shall be relieved. 

And now, my lord, we are where we were, 
to find out the true meaning of Magna Charta, 
for there is the fouodation of our case ; allthis 
that hath been said concernech otber things, 
and ıs nothing to. the thing in question. There 
is not a word either of the cpmmitment of the 
king, or commandment of tbe council, in all 
the Statutes and Records. 

And now, my lord, I aın at an end of those 
Statutes, and come to that that was alledged 
and mentioned to be inSH. 6,46. and ıf I 
could bave found ıt, I would have brought it, 
but I could not find it; therefore if they have 
at, I desire that they will shew it, but I think 
bey have it not, and therefore I will let ıhat go, 

Mylord, I come to that which I insisted 
apou, the question as it was at first, not whe- 
ther the king or the lords of the council can 
eommit a man, and shew no cause wherefure 
they do commit him ; but whether the ordinary 
courts of justice have power to bail him or no; 
for that [ will insist upon the Statute of Westm. 
1. which I desire your lordsbip may be read, 
and then I will apply. (vide Westin. primo.)— 
My lord, tbis Statute, if I misunderstand it not, 
ss a full expression to ıhe purpose of Magna 
Charta ; ıhe scope whereof is to direct us in 
what cases men ımprisoned were to be bailed. 
It was especially for direction to tbe sheriffs 
and others; but to say courts of justice are 
excluded from this statute, I conceive it cannot 
be. It recites, That whereas heretofore it was 
aot resolved in what cases men were replevis- 
able, and in what cases not, but only in these 
four cases; for the death ofa man, or by the 
commandment of the king, or of his justices, 
or of the forest. —My lord, I say that this sta- 
twute expresseth not the law was made by this 
statute, that in these cases men were nut re- 
plevisable; but it expresseth that the law wüs 
clear in these cases; ın these four cases it was 
cdlearly resolved before. 

I pray you, my lord, ohserve the time of the 
making of this Statute; that of Magna Charta 
was made in the time of Henry:3, and this of 
Westminster in the time of Edw. 1, so that it 
was made in the time of the same.— And, my 
lord, if they had understood the statute of 
Magna Charta in another sense, would they 
not have expressed it so in tlıis statute? Was 
it not ftter for ıhem than for us, they being 
nearer the first making of Magna Charta than 
weure? But certainly ıhe Statute of’ Magna 


‘ 


Charta was expounded at the time, as I have 
shewed betore; if not, without al! doubt at ıhe 
time of making of Westin. primo. 

The parliament would not have been so 
careful to provide for things of lesser momens 
and omit this Of so great consequeiice, if there 
had been any question of it. In all times and 
ages, Magna Charta hath been confirmed, but 
they sbew nut any one law that doth excepe 
against this positive law of Westminster the 
first, or any acts of parliament ; nay more, in 
any printed Books, in this case men sbould 
be replevisable. 

My lord, if yoa know nothing printed or an- 
printed, if any will desire to alter a course that 
always hath been held, you will seek for Pre- 
cedents, for the constant use and course is the 
best exposition of the law; it is not enouglı 
for me to say, This it is, unless I make it good. 

First then, I say, they on the other side 
cannot cite one Book, Statute, or other thing, 
to prove, that they that mie been committed 
‘ per speciale mandatun domini regis,': are 
bailable. But, my lord, I find ennıe to the 
contrary, that they are not bazlable, and I will 
cite some of them, and read uf others; for I 
would not in a case of that expectation, that it 
sboukl be thought that any thing sbould be 
misinterpreted, 

In tbe 33 Hen. 6, f. 33, Robert Poyning's 
Case, he was committed ‘ pro diversis causis 
‘ ijpsum dominum regem tangeut’ ; this alters 


not ıhe case, for it was as good as no Cause, fur 


it was tbe Warrant “ domini regis,’ and there 
is no question upon this: but, my lord, I know 
this is not tbe point in | area 

The next thing I shall shew unto your lord- 
ship, is Pasch. 21 Edw. 1, Rot. cla. 2, and this, 
my lord, was near the time of making of the sta- 
tute of Westin. 1, and this precedent is to this 
purpose: The sheriff of Leicestershire and War- 
wickshire (for then tbere was but one sheriff to 
both those shires) did receive commandment by 
letters from the king, That wbereas the ear! of 
Warwick had commanded Jivers persons to tlıe 
custody of the said sheriff, the king sent a letter 
to the said sheriff, commanding, that to those 
who were comiitted to his custody by tlıe earl 
of Warwick, he should shew no grace to them; 
tbat is, they should not be bailed.— The sherilf, 
notwithstanding this cummand, lets some o 
those prisoners to bail; whereupon he was com- 
plained of in parliament, that he had duna 
against the king’'s commandment, and he was 
condemned for it. 

This was in parliameut; I wonder this should - 
be done in parliament, and that it was not said 
there, that this comınitment, being done by tlıe 
king’s commandment, was not good; no, he 
was condernned in parliament, for it was one 
that did break the statute of Westm. prim. 

My lord, the use that I make of this Record 
is this: It recites, that the 'earl of Warwick 
committed divers, it might be that he did com- 
mit them by direction from the king; but tlıe 
record mentiunetl: not so much, but it shews, 
that the king by letters commanded the sheriff, - 


} 
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&hat he should shew those persons no grace, 
and yeı he did; he was examined upon this, 
and by parliament committed. 

The next matter I will offer to your lordsbip’s 
Judgment for the true exposition of the luw in 
Uus case, is the Book we call T'he Register, un 
authority respected, it is the foundation of all 
eur writs at the comınon law; I bring not the 
book. In this buok ıhere is one writ saith thus, 
“ Rex, sc. Quod repiar’ fac’ A. nisi fuenit per 
€ specıale mandatum demini regis.’ 

Justice Doderidge. In what writ is thas, 
* De homine replegiando ?” * 

dttora. Gen. Yes, in the writ < De homine 
“ replegiando;’ and tlıere is another writ direct- 
ed to tıhe constable of Dover, in the very same 
words ; by which it appears ıhıat they that are 
imprisuned by the king’s command, * non sunt 
“ replegiabiles.” Mr. Fitzherbert. a grave judge, 
and is in authority wich us, perusing these wrıis, 
expressed it in these words plainly: ‘ There 
are some cases wherein a man cannot have this 
writ, alihough he be taken and detained in pri- 
son; as if he be taken by tlıe death of a man, 
or if he be taken by the commandment of tbe 
king’s justices ;” and ınentions not Chief Jus- 
tice: which I bilieve is to be intended not of 
the chief of the court of judicature, but of tbe 
cluef Justice of England, for there was such a 
une in ıhose days. Ihus, my lord, you see the 
opinion of Mr. Fitzherbert in this case. 

The nestithing, that I will shew your lord- 
ahip, is tne opinion of Mr.Stumford, in his Pleas 
ofthe Crown, fol. 72, where he sets down the 
Statute of Westminster primo, and then he adds, 
That by this it appears, that in four cases at 
the common law a man is not re plevisable ; in 
those that weretaken for ıl.e denth of a man, 
or by the commandme nt of he king, or of bis 
- Justices, or of the forest: and there he saith, 
That the commandunent of the king ıs to be in- 
tended, either tlie commandment nf his mautlı 
or of his council, which is incorporated to him, 
and speak with the meuch of the king. —My 
lord, I shall desire no better commenturies upon 
a law, than these reverend grave Judges, who 
bave put Books of Law in print, and such 
Books as none, I believe, will say their judg- 
ments are weak. 

Fhe next thing I shall offer unto your lord- 
ship, is this, That I cannot shew wich so great 
authority as I bave done the rest, because I 
have not the thing itsef by me; but I will put 
it to your lord«hip’s memory, I presume you 
may well remember it; it isthe resolution of all 
the Judges, which was given in the 34th of queen 
E:izabeth, it fell out upon an unhappy occasion, 
wlich was thus: the Judges they complain that 
Sheriffs and other officers could not execute the 
process of tlie law as they ouglhır, for that the 
partics on whom such process shall be executed 
were sent away by some of the queen’s Coun- 
cil, that ibey could not be found: the Judges 
hereupon petitioned the Lord Chancellor, that 
he wou'd be a sıtitor to her mayesıy that nothing 
be done hereafter. And thereupon the Judges 
were desired to shew in what cascs men that 
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were committed were not bailable, wbether 
upon the comwitincntoftbe queen ur any other. 
— [he Judges ınake answer, I'hat ıf a ınan shall 
be coınmitted by the queeu, by her command, 


-or by tlie privy councıl, he is not bailable: if 


your lordship ask me what authority I have for 
this, I can only say, I have ıt out of the Book 
of ıhelord Anderson, written wıth his own band. 

My lord, I pray you give me leave to observe 
the time wben this was done; it was in a me, 
and we may truly call it a good tnue, ın tle 
time of good queen Elizabeth, aud yet we see 
tbere was then cause of complaint : and there- 
fore I would not have men think that we ure 
now grown so bad (as the.opinion is we are), 
for we see that then in those times there was 
cause of complaint, and it may be more ıhan is 
now.— This, my lord, was the resolution of all 
the Judges and Barons of the Exchequer, and 
not by snme great one. , 

Now I will apply myselftto that, which has 
been entorced by the counsel on the uther side, 
which was the reason that tlıe subject hath in- 
terest in tlıis Case. 

My lord, I do acknowledge it, but I must 
say that tlie sovereign hach great interest in it 
too. And sure I anı, that the first stene of so- 
vereignty was no sooner laid, but this power 
was given to the sovereign: if you ask me whe- 
ther ıt be unlimited ; ıny lord, I say it is not the 
question now in band: but tle common law, 
which hath long flourished under the govern- 
ment of our king and his progenitors kiugs of 
this realm, hatlı ever had that reverend respect 
of their sorereign, as that it hatlı concluded the 
king can do no wrong: and as it is in the lurd 
Berkley’s Case in Plowden’s Com. 216, b. it is 
part ot the king’s prerogative that be can do no 
wrong. —Iı the 4tlı of Edw. 4, tol. 25, the king 
cannot be a disseisor; and so it is also in the 
lord Berkley’s Case in 52 Heu. 8, Dyer, fol. 8. 

The king cannot usurp upon a patron, for the 
common lav: hatlı that reverend respect to him, 
as that it cannot conceive he will do auy in- 
Jury.—Bvt the king commits a subject, and ex- 
presseth no cause of the commitment: What 
then? Shall it be'thougbt that there is no cause 
why he sbould be committed ? Nay, ıny lord, 
the course uf all times hatb been, to say there 
is no cause expressed, and therefore the matter 
is not ripe, und thereupon the courts of jJudica- 
ture have ever rested satisfied therewith, they 
would not search into it. 

My lords, there be “ Arcana Dei, et Arcana 
‘“ Iınperii;’ and they that search too far into 
them, and make themselves busier with them 
than their places do require, they will make 
themselves, &c. I will say no more; but I 
shall be able to shew that there shall as much 
prejudice come to the kingdom, ıf God direct 
nat the heart of the king, which is in the hand 
of God, as the rivers of waters; I say, there 
mayas much hazard come to thecommonvcalth 
in many other things, with which the king is 
trusted, as in this particular there can accrue to 
the subject. 

If a trcason be comunitted, as it was not, 
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long ago, not far removed from our memories; 
since Lbere was a treason, and the aetors tliereof 
Bed, same to the cvurt of Rome, some to 
Brussels, when it was to be put in execution ; 
the trreason being discovered, une is apprehend- 
ed upon suspicion of it, and is put into the 
Tower, and there he lieth, and thinketh the 
time very long ; and I cannot blame him, 

It may be he is innocent, and thereupon he 
brıngs a Habeas Corpus, and by virtue of that 
writ he is brought hither; and will your lord- 
stip think st fit or convenient to bail him, 
when the eccusation ageinst him must come 
from beyond the sen? I think you will ra- 
ther so respect the proceedings of the state, 
as that you will believe these tbings are 
done with a cause, than inquire further of 
tbem.—Peradventure some great misdemeanor 
mav be committed, and some of the parties 

e away, so as Proclamation cannot over- 
take thenı, and some are taken, is it fit that 
tbey ıbat are in prison should be tried before 
the principal be taken? 

I will give you an instance, that lately was 
put ınto my mind ; there be some prisoners in 
ıbe Tower at this present, which were put in 
thither when they were very young: if they 
sboald bring an Habeas Corpus, they were im- 
prsoned for State-matters, will your lordsh.p 
delivrer them ? No, in that the state doth not 
%mk ıt fit to send them back into their own 
countries, you will esteem so reverend}y of the 
sıate for committing children, that you will 
believe that there is great reason of state so to 
do, or else they would not do it : many incon- 
veniences may follow, if it should be otherwise. 
jt may be, divers men do suffer wrongfully in 

ison, but therefore shall all prisoners be de- 
Er ered? That were a great mischief. 

No doubt but the king’s power is absolutely 
over his coins; ifthen he shall command his 
con sball be turned to brass or leather, I con- 
fess it were inconvenient ; but if the king would 
do st, the answer that I can make is, that he 
sculd not undo the kingdem : but can your 
Inrdship binder it, as being an inconvenience, 
if be would do it? The Cmque.Ports are free 
füe wafhück for all his eubjects ; but the king in 
kis cabınet understands there is danger of war 
to come upon this kingdom, thereupon he 
shuts the ports, tha. no ınan can go out; shall 
the merchant say this is injustice in the king ? 
And as in this, so in many other particulars 
Uss may appear, but I will nor go too high: 
and therefore we are t0o wise, Nay we are t00 
foolish, ın undertaking to examine matters of 
»tate, to which we are not born. Now, my lord, 
] come to our book-cases, by which it appears 
what our king may do, and nothing can be said 
agamst it, but he will not do it; the king may 
pardon all traitors and felons, and if he should 
do it, may not the subjects say, If the king do 
this, the bad will overcome the good? But 
shall any say, The king cannot do this? No, 
we may only say, He will not do this. 

The king may ezempt men from the office of 
Sheriff, is not this incomvenient ? And may it 


not be said, he may exempt ten in a shire, and 
then the burdeu of the country shall rest spon 
the meaner sort of people? can any man sa 

more t6 this, tlıan that he will not do it ?—In- 
heritances are to be «ecided upon trial, the 
king may exempt private men frum being of a 
Jury ; but if he exempt all men, whv shall try 
our causes? for it is to be presumed, thar he 
will not do it. 

But to our case: By the statute of Magna 
Charta, no man shall be put out of his Free- 
hold, &c. But iftlie king will do it, must not 
the party that is so put out go to the king by 
petision ? But you will say, It is a petition of 
right ; and it may be these gentlemen’s is so; 
admit it be, yet when such a petition comes to 
the king, must it not be answered with these 
words, Soit droit fait al parte? And when 
the king will give that warrant for it, then they 
must have it done, and not before. 

And this ınay answer a perpetual imprison- 
ment, and God forbid that this should be 30; 
au now, my lörd, I will trouble you no longer, 
but I will go to precedents: Precedents I 
know prevail much, and rule in many cases; 
and if the precedents they eite were not misin- 
EETpre00, I should think they bad said a great 

eal. 

But, my lord, I will answer their precedents 
with precedents ; nay, I willshew your lordship 
tbat.tbe precedents which they have cited are 
no precedents for them. — And, my lord, it is a 
dangerous thing for men in matters of weighs 
to avouch precedents with, confidence, when 
they make nothing for them : for, my lord, pre- 
cedents are now become almost proclamations, 
for they already run up and down the town; 
and yet they know but part of them, and nos 
all, and I thınk if they knew all, men would be 
more modest. 

* But, my lord, I will now come to these Pre. 
cedents, where I may say they have not dealt 
freely with me, for they have shewed me many 
precedents more than they mentioned here, 
and it may be they have done the like unto 
your lordship. They alledged but 8 prece- 
deuts before your lordship, but they hare 
brought 16 unto me : for these eight mentioned 
here, 1 will take them in order us they were 
cited, and answer. 

The first precedent they cited was in IH. 8, 
Rot. 9, of one Harrison : we bave the Record 
here. to shew your lordship, that he was com- 
mitted for »uspicion of Felony, which was ex- 
pressed in the warrant; and then, my lord, 
this is clear, if the king, or the lords of the 
council, will express any 'thing within your 
lordship’s jurisdiction, there is good ground for 
your proceedings; but when there is nothing 
expressed, whether you will jadge what the 
cause of tbe.warrant is, I will leave to your 
lordship’s judgment ; but it appears this was the 
cause, and that he was delivered. 

The next precedent was 22 H. 8, Rot. 57, 
and it was Parker’s case: and it is true that 
his commitment appeared to be ‘ per speciale 
‘ mandatum domini regis,’ but it was also pro- 


47] STATE TRIALS, 3 Cuarıes L 1627.— Proceedings on the Habeas Corpus, [43 


posed to be ‘ pro pace et suspicione felonie ;’ 
and the signification ofthe command was given 
by Mr. Peck of Clifiord’s-Iun : but ıhere the 
warrant shews the cause of the commitment 
was‘ for the peace and suspicion of feluny, and 
therefore he was bailed. 

The next was ın 40 Elız. Wendon’s case; 
but, my lord, that commitment was out of the 
Star-Chamber by an ordinary course; tben 
they cited 8 Jac. Thomas Cxsar’s case ; be in- 
deed was committed by ° speciale mandatum 
* domini regis,’ and brought his Habeas Corpus, 
but the Roll saith “ remititur » and is that 
warrant far them to say that he was delivered ? 

Then sir Tho. Vernon’s case was cited; and, 
my lord, when we looked into the Records, we 
found that he was committed for suspicion of 
.treason ; and he was tried for it and discharged. 

The next precedent was sir Tho. Monson’s 
case ; I wonder that they did cite that, for he 
was committed by the lords of the council in- 
deed ; but tise ground of it was suspicion of the 
death of sir Tbo. Overbury, and he was dis- 
charged again by the lords of the council. 
Certainly if they bad known this, they would 
mot have named this as a precedent. 

Tbe next was Reynor’s case; he, my lord, 
was one ofthe Gun-Powder-Treason, and yet 
there was a warrant to discharge bim too. And 
therefore what these precedents are, I shall 
submit to your lordship: I must confess, when 
they are cited together; they make a great 
noise; but when they are ezamined severally, 
they prove nothing. 

My lord, there is one more precedent that 
was cited here before your lordship, and I hope 
that one shall be as none. It was mentioned 
to be Laurence Brown’s Case, $0 Eliz. Iknow 
not. what it is, but it is like te be oftbe same 
value as the rest; © Pro certis causis eos moven- 
 tibus, &c.’ 

And thus, my lord, I have gone through those 
| re that were alledged here before your 

ordship; and now I will come to those prece- 
dents that were brought to me, and not men- 
tioned here. 

The first was John Browning’s case, ın 21 
H.8. My lord, these precedents came not to 
me before Saturday last, about candle-lighting, 
and yesterday was no time fitting ta search out 
BI EGeNNe and how could I then search for 


The next was William Roger’s case, of the 
same time. But the cause is expressed to be 
for suspicion of felony, which is a cause within 
the jurisdiction of this court. 

Newport’s case was the like, in 4 et 5 Phil, 
et Mar, and so was Thomas Laurence’s case, 
9 Eliz. and Edw. Harcourt’s case, 5 Eliz. which 
was for den of felony. R. Reckwirh and 
not Bartwith, as was cited, for they have mis- 
taken both names and matters, was committed 
“ per speciale mandatum domini regis;’ and 
the Record saith he was bailed. But it was 
by reason of a letter. from the lords of the 
eounal j 


The cause of Peter Man's commitment in tlıe 


4 aud 5 of Philip and Mary, appears to be for 
ap of felony and rabbery. 

or Reynor’s case, it is the same with. Beck- 
with, and were both for one thing. 

In the 8 Hen. 7 one Roger Cherry was com- 
mitted “ per mandatum domini regis,’ and it 
was for acriminal case; and he was afterwards 
indicted and acquitted and delivered. And 
there is another precedent thereof, that saith, 
he was afterwards arraigned, condenined, and 
banged; we have the Kecord of it. 

And now, my lord, I will shew some prece- 
dents on the other side, where men have been 
committed by the commandment of the king, 
and by the commandment of the council, and 
have been delivered again by their directions: 
and ofthis kind there be two ın tbe Tower, that 
as they were committed by warrant, so by war+ 
rants again for their bailing they were deliver- 
ed ; the oflences were against the forest, and 
for murder. 

In 4E. 3, M.4, Edmund de Newport in 
Essex was indicted for an .offence committed 
by him in the Forest. And M.7. John Fox 
was likewise indicted for an offence by bim done 
in the Forest: and there be two warrants to 
bail them. 

M. 20. Jobn Cobb was the like, and there 
was a letter from the king, “ Quod ponatur in 
‘ ballium usque ad proximam assisam.’ These 
were oflences witbin Westminster primo, and 
there be several warrants to bail them. 


e 


The clerk of this court hath many records, by 


| which it appeareth, that many have been com- 


mitted by the command of the king and of the 
queen,and ofthe council, and brought their Ha- 
beas Corpus; and the success was, thatımany of 
them were committed to the same prisons, and 
divers werd committed to the marshal of this 
court : the reason was, for that many of them 
were to a bere, their causes being triable 
bere; and ıt would have been a great trouble to 
send ıhem back so farto prison as into the coun- 
tries, and tberefore they were delivered to the 
marshal of the king’s houshold: egain, many 
had their trials in this court, and some suflered, 
and some were delivered by special commanl, 
as they were committed by special command. 
— The number of these of this nature are in- 
finite. that have been in ouf times; we have 
found some forty enis of men committed 
out of the Chancery, and by the bigh-commu-- 
sion, for contempts, and some. by tlıe barons 
of tbe exchequer, and some in London, that 
have been brought hitber by Habeas Corpus. 
Of thısI shall observe, that in the 11 Jac. 
there was a private constitution in London, 
made between the white bakers, that they 
might live one by another, and: ıhe one notto 
invade the other's liberties; and for contempt 
against this ordinance, Some were committed 
to prison; as Thomas Heaning, and Littlepage:: 
they had a Habeas Corpus, and the cause was 
shewn to be by reason of the said constitution, 
and thereupon the prisoners were sent back to 
London, to abide the order ofthemayor. For, 
my lord, this coumt hath been ever caseful nas 
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to eramine the Decrees of the Chancery, or 
Court of Requests, but have only looked whether 
the cause returned be within the jurisdiction of 
iss court; nor bave they called in question the 
by-laws and constitutions of Loudon, but they 
send ıbem back to. the court uf justice that 
c»nmitteth them.—And hath this court been 
» careful of these inferiour courts to this which 
istbechief? and when the king, who is the 
Lead of justice, shall commit a man, shall not 
thev be as careiul to do the like Justice to hiın ? 
kur wbeo the king saith to them, The commit- 
ment was by ıny warrant and commandment, 
wıll yuu question this, and whether tlis com- 
mictent be good or no? I hope you will not, 

And now, ıny lord, touching some Precedents 
nbich have been taken out of their own shew- 
ing, I shall make it appear, that as ıhey haye 
been committed by the king or council, so they 
kad warrants also to discharge them: and they, 
asy lord, are two ancient records ; the first is 7 
H.7, Rot. 6. the other, Rot. 73. : The first was 
Ibomas Brown, he was committed to the 
Marshalses, * per mandatum domini regis, et 
"aliss certis de causis:’ and afterwards the re- 
ords say, * Dominus rex quoad chase relax- 
“art mandatum suum,’ and he was bailed and 
tbe rest lay by it. 
 Mrierd, I will conclude; I could be infinite 
ı3 thtscase in prectdeuts, but enough is enough, 
roar lordship knoweth the weight of precedents; 
ts not enough to shew this was done, but alsu 
wshew the reason why it was done. I will 
trouble your lordship no longer, but if any man 
ssall doubt whether that or any part thereof 
be ıraly recited wliich hath been said touching 
the Records or Statutes, I cau say no more, 
bet that the Statutes have been read, and-the 
kecords are ready sorted out to be seen by 
roar lordslip. 

I shall conclude (what I shall say) in this 
exe, to answer the fear rather than the just 
swund of them that say, this may be 2 cause 
ıl great danger, with the words of Bracton, 
wbo spake not to flatter the present nge; lib. 
l.cap. 3, in the end, speaking of a writ for 
wrung done by the king to the Subject touch- 
ug land, be hath these words: ‘ 5; Judicium 
‘x rege testatur (cum breve non currat. contra 
'ırsum) locus erat supplicationi quod factum 
‘suam corrigst et emendet, quod quideın si 
‘nem fzcerit, satıs suflicit ei ad peenam quod 
‘ dominam expectet ultorem, nemo quidem de 
* facus suis presumat disputare, multo fortius 
* contra factum suum venire.’—My lord, I Eng- 
Ib ıt not, for I apply it not, any man may 
make use of it as he pleaseth; nnd so I con- 
dade both for the point of exception, and 
zauer ofihe return, which I refer to your lord- 
aarp's judgment, whether all in the return but 
these words, * per speciale mandatum domini 
* reeia,' be not superfluous. And forthe matter, 
sbether shese gentlemen be bailuble or not 
teilable, I have shewed your lordship, ıhat by 
we practice of all ages they are not bailable, but 
ksse been remanded back. 

And therefore I pray your lordship, that 

voL. I, 


these gentlemen ınay be remitted, and left to 

go theright' way for their delivery, which is by a 

petition to the kin, Whether ıt be a Petition 

of right or of grace, I know not; it must be, I 

aın sure, to the king, from whom I do person- - 

nally understand tbat these gentlemen did never 
et present any petition w him that came to 
is knowledge. 

L.C. Justice. Mr. Attorney, thus much we 
‚must say to you, you have taken a great deul 
of paius, you having had so short a tinıe to con- 
sider of this case; it is a case of very great 
weight and expectation, and we do not intend 
that you shall expect long for our resolution, 
for that these gentlemen nre in prison, und de- 
sire no doubt to know where they must trust ; 
l hope we shall resolve according to the rea- 
son of former times, and according to our con- 
sciences: but this I must tell.you, as I did 
those that argued, you must bring in your Pre- 
cedents ; for though we have seen some of 
them, yet some of them we have not seen, 
therefore we desire that your servants or yotr- 
selves do attend, and bring unto us after dinner 
tlıose precedents you have mentionei on the 
king’s part, for we intend to meet this after- 
ucon, and you shall have our Opinions to-mor- 
row: and I must tell you on the other side, 
that this cause being of such weight, counsel 
slbould be wary how they speak any thing to in- 
veigle the court.—Touching such precedents as 
you urged in some ofthem, we know there is" 
something urged which makes not for you, so you 
have omitted some material things to be shewn;' 
I speak it to this purpose, not to prejudice the 
cause, or to deliver my opinion, which becomes 
me not, but to shew, that couneellors should be . 
careful: and this I dare say, there is matter 
in some oftha precedents themselves that leads 
to another case, if they were entirely cited.— 
The Term grows away, you shall not be long 
in expectation, we will meet this afternoon; and 
give you our Üpinions t0o-morrow mornıng, 

Mr. Noye. We desire 'that Mr. Attorney 
may bring the precedents of 34 Eliz. with him. 

Mr. Attorney. I will shew you any thing; 
but, my lord, I shall be bold to claim the pri- 
vilege ofmy place, as the king’s counse! ; when 
the kins's Attorney has spoken, there ought to 
be no arguments after that; but if you ask to- 
see any thing, you shall have it. 

L. C. Justice. It ıs that we aim at, that‘ 
truth and right may appear, and not to satisfy 
the une or the otber part ; but it is not desired 
to make use oft by way ofreply, but for sa- 
tisfanetion only. 

- Serj. Bramston. My lard, for the Be 
I cited, I did think they should have been: 
brought and read in tie court, tbat your lord- 
ship might see tbem. z* 

L.C. Justice. You shall need no apology, 
the Recordsand Precedents shall be brought to 
thecourt, and rend openly, for the court will not 
wrong you, and you shall see the difference be-' 
tween tlıem, and your relation of them; nor. 
you must not wrong us with your written Ye 
rities, 5. ? 

E . . 
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On Thursday the 28th of Navember, Mi- 
chaelis, 3 Caroli Regis, Chiet-Justice liyde, 
Justice Doderidge, Justice Jones, and Justice 
Whitlock on tbe bench: Sir Jolın Corbet, sir 
Walter Earl, sir Jobo Heveningham, and sir. 
Edmund Hampden at the bar. 


L. C. Justice. I am sure you here expect 
tie resolution of the whole Court, as uccordingly 
yesterday we told you you should have. This 
18 acage uf very great weight and great expect- 
ation, and it had been fit we sbuuld have used 
more solemn arguments of it than now fur the 
shortness of the tıme we can do; for you have 
been lung in prison, and it is fit you should 
know whereunto you should trust: Iam sure 
you expect justice fram hence, and God forbıd 
we should sit here but to do justice to all men 
sccordiug to onr best skill and knowledge, for 
it is our oatbs and duties so to do, aud I am 
sure there is nothing else expected ofus. We 
are sworn io maintain all Prerogatives of ıhe 
king, that ig one branch of-our oath; and we 
are liiewise gwarn to admıinister Justice equally 
to all people. 

We cannot, I tell you, deliver in solemn Ar- 
guments, and give the Judgments of every one 
of us touchinz this case, as the weight thereof 
requireth; but we have met together, and we 
have duly and seriously considered of it, and of 
all chat which has been spoken of on either side, 
and we are grown to a Resolution, and my bro- 
thers have enjoined me to deliver to you the re- 
solution of the whole court; and therefore, 
tbough it be delivered by my mouth, it is the re- 
solution of us all: Ihope I shall not mistake 
any thing of their intention in my delivery; 
but if I do, they sit here by me, and I shall not 
:take it ill if ıbey right me. Therefore I must 
tell you, there hath been many points learnedly 
argued at the bar, which: we shall not touch, or 

ive our resolution upon, but bend ourselves to 

e pn in judgment here. 

These three Statutes, as for example, the 
Statute of Magna Charta, 25 E. 8, and 36 E. 
3, and tbe Statute of Wesmioster prımo, and 
divers other statutes that have been alledged, 
and particularly dısputed of, we all acknow- 
ledge and resolve, that they are good laws, and 


that they be in force: but the interpretation of | tak 


them at tbis time belongs not to us, for we are 
driven to augtker point ; and though the mean- 
ing of them belongs. to the one way or the 
gtber, yet our judgment must be the sanie ; for 
that which is now to be judged by us is tbis, 
Whether one tliat is committed by the king’s 
authority, and no’ cause declared of his com- 
‚mitment, according as here it is upun this re- 
turn, whether we ought to deliver him by bail, 
or to remand him back again?’ Wherein you 
must know tbig which your caungel will tell 
you, we can take notice önly of this return ; 
and when the case appears to come to us no 
otherwise than by the return, we are not 
- bound to examine the truth of the return, but 
the, sußicieucy of it, for there isa great differ- 
ence between the sufüiciency and tlıe truth. 


? 
















We cannot judge upon rumours nor reports, 


but upon that which is before us on record; 
and therefore the Return ıs examinable by us, 
whetber it be suflicıent, or not. 


The Exceptions which have been taken to 


this Return were two: the one for the Form, 
the uther for the Substance. 


Fur the Form, whether it be formally re- 


turned or no, for it is not retumed, asit is said, 
positively and absolutely, ıhat they were com- 
mitted by the king, but us it appears by a war- 
raut from tbe lords of ıhe council, and then 
tlıere seems to be a contradiction in the re- 
turo,—For first.it saith, they were committed 
by the kiug’s command, and afterwarda it al- 
ledgetlı it to be by a warrant of the lords of the 
council, and so it is repugnant, 


Now we conceive that this is a positive and 


an absolute Return, and so the renson is, that 
he first returns that they are detained by the 
special command of the king, and if he had 
ccased there it had been positive; now there 
follows, that this was signified to tbem by the. 
lords of the council. This is returned, to ascer- 
tain the cqurt that he returned the cause truly, 
and to shew us tbat we should not douht the 
verity of this retum; and not to shew to us 
that he hath no knowledge of tlıe cause but by 


tbessignification of the lordy of the couneil : 


according to that Case of the biskop of Nor- 


wich, touching tbe Excnmmunication, he must 
testify his own knowledge, aud not “ continetur 


‘in archivis:’ so a Sheriff must not return 
“ quod mandavi ball’, &c. and he gives this an- 
swer, unless it be a bailif of a liberty that hach 


return of writs. 

And so here ifthe Warden of tie Fleet had 
returned, that the larda of the council had sig- 
aified unto him that his prisoner was detained 
by the king’s commandment, tbat had beem 
sufficient: but when he returns positively at 
the first, that it is done by the kiag’s direction, 
he shews afterwards that which should msike 
it appear that he deela not falsely; which 
might have been omitted, but being mentioned 
that that is the scope af it, and nat otherwise, 
the return is good and pasitive. _ 

Now then to the other Objegions, because 
be speaks nothing of the captıon why they were 
en, you know it is the usuad return of all 
ofhicers ta answer tbe Roint ia question; there 
is not one word in the Writ that demands the 
cause why they weretaken, but why. they are 
detained:: so that the poiut in the urit is sußi- 
ciently answered; for tsaugh sometimes it is 
necessary that the cause of the capıion should 
be certified, yet sometimes it is superfluous : 
but in our case the cause of the detention is 
suficient!y auswered, which is the damand of 
the writ, and therefore we resolve that the forma 
of tbis retum is good. The.next thing is the 
main point in law, whetber the sabstance or 
matter of the return be good ur no, wherein 
tbe substance is tbis, he doth certify. that they 
are detained in prison by the special camnmand 
of the king; and wbether this be good in law 
or no, that is the question, 
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To this purpose, if yon remember this point, I 


287 yon dıd not cite any Book or Case in print, 
bıx many precedents, which, I coufes, are so 
strong as any Book-cases, for Book-cases, I con- 
fess, are taken and selected out of the Records 
and Resolntions of Judges, and that is it which is 
ın oar books, though they be not so obvinus for 
every eye, but ere found out by pains and dili- 
gen search, aud being produced, are of the 
same and equal authority with our Book-cases; 
bat this must be when Recotds are brought 
fashfully and entirely, so tbat tbe court may 
J of them. 

Now the Precedents, you urged them to be 

% many, and so fully to the point, that we may 

see that it is good to hear what can 
be sasi on both sides, and for to hear all, and 
mew tbe Records themselves; and therefore 
we required you to bring the Records to us, 
sud you did so, and you brought us more than 
you mentioned here; and we have perused 
them all, ıhat thereby we might see whether 
tbe euurt be faithfully dealt withel or no; for 
though oounsellors may urge a book for their 
o®»n advantage, yet it ıs the duty of the court 
% see and distinguish of their allegations as the 
wech may appear. 

This I told you en: when I told you 
ser Preeedents warranted not so much as you 
urged them for ; for if you remember, you urged 
some precedents 10 be, that where men were 
ossamitted by the king, or by.the lords of the 
coancıH, and no cause expressed wbythey were 
committed, they were delivered. —Thns is in 
«ect our case, if the precedents aflırm that 
when = man is committed by the kisng’s com- 
mand, and no just cause is shewn, that upon 
such a general return the party shall ipso facto 
be delivered; for ifthe return be not amended, 
then he shall be «ischarged.— Far although 
men come with prepared minds, yet the pre- 
paration of every man’s heart ought to submit 
to tne truch, and by the precedents, yuu shall 
see if it be so as you have alleged ; but this I 
dare afhrın, that ne one of the Records that 
yos have cited, doıh inforce what you have 
conelsded out of them, no not one; and there- 
fore as you bavecited Records and Precedents; 
Precedents shall judge this case. | 

I will sbew you how they differ from the Re- 
cords: you hate concluded, when the king 
hatı committed one, and expresseth not the 


manded ; or ift 

bave been delivered by the ar ee or 
by the lords of ıhe couneil : if this fall now in 
proof, you see von have gathered fair Concin- 
sions out of the Kecords; and that you ılay 
see ıhat this is so, I have brought the Records 
with me of your own propsunding, and E will 
go &ırough them from poimt to potmt, and then 
Judge yourselves of the case. 


It is not material whether I call for tbem in 
that order as you produced then) or no, and 
therefore I will take tlıem as they are, first or 
last in the king’» reign. 'I'hey are in number 
many, in the time of H.T, H. 8, Mary, Elız. 
and king Jaınes’s time.. 

I will shew you sir Thomas Monson’s Case 
in 14 Jac. which was ın all our memories. 

I will begin with Hill. 8H.7, R. Cherry’s 
Case; vo. vouched it to this purpose, That 
Cherry being committed by the mayor of Wind- 
sor, was brought bither by a Habeas Corpus, 
and the mayor returns tlıat he was committed 
* per mandatum domini regis,’ nnd that there 
upon he was delivered; but you shall find by 
the Record, that he was committed by the 
mayor at she suit of the king für felouy, fat 
which he was afterwards indicted, brouglit 16 
trial, and then discharged. (Vide this Record 
ih Mr. Selden’s Argument in the parliament, 
3 & 4 Car. Itegis, and so all the rest postea. ) 

The next was 19 H. 7, Urswick's Case ; arld 
you say he was brought hither by the Warden 
of the Fleet, who, a3 you said, returned that he 
was committed ° per mandatum domini regis,’ 
and you said he was discharged, but he wak 
bailed upon the Lord’s Letter, and brought hi- 
ther to record his return, for he was bound to 
appear here, and theu he wus discharged ; but 
that was tlie cause of his bringing hither. (Vide 
the Records as aforesaid.) 

The next was Hugh Pain’s Case, in 21 H.7, 
and that you utged thus: You say that he was 
brought hither by aH. Corpus by the Warden 
oftlie Fleet, who returned that he was com- 
ınitted by the king’s couucil, and he was 
bailed:: now, we find that he was committed 
by them for suspicion of felony; and that 
cause was declared, and he wAs bailed: so that 
you see there was a cause expressed. (Vide the 
Records aforesaid.) 

The next is 2 H. 8, Thomas Beckley, and 
Robert Harrison’s Case ; these you said were 
brouglit in hither by George, earl of Shrews- 
hury, and Thomas earl of Surry; and the re- 
turn was, that they were committed by the 
command of H. 7, and that they were bailed ; 
but you shall find that they were committed 
for suspicion of felony; and. that Harrison 
was committed by H. 7, bat it was for Homi- 
cide upon the sea, and 80 the cause is express- 
ed, and afterwards he was bailed., The next 
was in 22, H. 8, John Parker’s Case : you urged 
it to this purpuse, That he was brought hither 
byalH. Corpüs by the sheriffs of London, and 
they you said returmed, that he was committed 
‘ per speciale mandatum domim regis muncia- 
* tam,’ &c. by Robert Peck, &c. The cause 
why you urged this was tworfold ; 1. Tirat he 
was committed by the king’s command, and 
yet he was bailed: 2dly, That he. was com- 
mitted “ per mandatum domint regis nuntiar, 
per such a one: but you shall find by the Re- 
cord that he was committed for the security of 
the peace, and for suspicion of felony, ahll 
that was the case for which.hie was baled, for 
he is bailable by Iaw when sach a cause äf- 
pears. (Vide the Record as aforesail). 
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-- Goon to the next, and that is Peter Man’s 
Case, in tbe 3 and 4 Phil. and Mary, you 
urged that to this purpose, you say, that: he 
was brouglıt by the Keeper of the Gate-louse, 
and you say, that he returned, that he was 
comnmitted by the command of the king and 
queen’s council, and thereupon he was bailed ; 
but you shall find that he was committed tor 
suspicion of felony and robbery, and thereupon 
he was bailed. 

- The next is in the 4 and 5 Phil. et Mar. Ed- 
ward Newport’s Case ; you said that the Con- 
stable of the Tower brought him hither, and 
returned that he was committed by the couucil 
of the king anıl queen, and that he was bailed: 
but you see by the Records, that he was com- 
mitted for suspicion of’ coining, which is baile- 
ble only in this court, and therefore it way re- 
suoved hither. Yetthis I must tell you, that it 
is true, in one Record it appears not but as 
you have cited it; but you may see how it is 
supplied by another record, and the cause, and 
he was delivered by a pruclamation. (Vide 
both Records in Mr. Selden’s Argument). 

Doderidge. Ile could not be delivered by 
proclamation, unlessit was fora criminal cause. 

L. C. J. (Hyde). Observe another thing in 
the Book, he ıs brought hither by the special 
command of the cuuncil: so that although it 
appears not in the record, yct if the king or 
lords mean to have him tried for his life, he is 
brought hitber, 'Then you cited Rubert Con- 
stable’s case, 9 Eliz. and yau said he was 
brought hither by the Lieutenant of the lower, 
who returned tlıat he was committed by the 
lords of the council, and thereupan he was 
bailed; bat you shall find that Le came hither 
to plead his pardon, and he was pardoned. 
(Vide the Record as afuresaid). 

Thomas Lwwrence’s Case ın 9 Elız. is the 

same with Constable’s, for it appears that he 
was brought hither to plend his pardon, and he 
was pardoned, and that was tlıe cause he was 
brought hither. 
- The next was in the 21 Eliz. John Brown- 
ing’s Case ; it istrue.he was committed by the 
lords of the council, and he was brought hy a 
1. Corpus to the chamber of sir Christ. Wray, 
chief:justice, and he was there bailed. 


The next was 33 Eliz. Wm, logers; und - 


“ he, you said, was brought hither by the Keeper 
ofthe Gate-house, whu returned, that he was 
committed to him by the lords of the council, 
yet there was a cause expressed, aud that was 
for suspicion of cuining of money. 

The next was in 39 Eliz. Laurence Broome;; 
ou say that he was. brought hither- by tlıe 
eeper of .the Gateskouse, who returned, that 

he was committed jor dimers causes, moviusg ıhe 
lords of the council, and thereupon he was de- 
livered ; bat the Record is, that the return 
also was for suspicion of treason ; aud although 
tlıe suspicion of treason Appears not in one Re- 
cord, yet there is another tor ıt. Here you sce 
the cause of his cComnıitment, and that he was 
bailed, but hr by tbe king’s command, 
wague @ct. Michaelis. (Vide the Record).— 


I blame not you that are of counsel with these 
gentlemen for urging this Record, for this cause 
is not expressed in your Record, Lut that hie 
was Committed by tlıe command of the coun- 
cilonly; but he was committed for suspicion 
of felony with sir Thomas Smih, (Vide tle 
Record), 

Ihe next is in 40 Eliz. Edward Harcourı’s 
case, aud Thomas Wenden’s case; I bring 
tbem togeıher, because tlıey are both in one 
ycar. Inthe 40 of Eliz. Harcourt, you say, wus 
committed to the Gate-house by the lords of 
the council; and tlıe return was, that he was 
committed by them, ‘ Certis de causis ipsos 
‘ maventibus ignotis,’ and he was bäiled.— 
Here is ansther in the sune time committed to 
ılıe same prison by the lords in the Star-cham- 
ber, it was '!homas Wenden’s case; and he, 
you say, was committed by tbein, * certis de 
° causis,’ (as the other was) and that he was 
bailcd ; but you shall find in the margin of the 
Roll, “ Traditor in ball’ ex assensu concili do- 
‘ min reginz;’ and that was the relation of 
tbe queen’s Attorney, so that you see how the 
precedent fits you. 

The next ure two more commitments to the 
Gate-buuse, Beckwith and Reyner ; they, you 
suid, were committed to the Gate-house, 
brought tlieir H. Corpus, aud the Keeper of 
the Gate-house returned, that they were com- 
mitted by virtue of a warrant from the abp. of 
Canterbury, Henry earlof Northampton, lord 
warden of the Cinque Ports, and others of’ the 
privy-council; requiring the said Keeper to re- 
ceive tlıe said Beckwiih and Reyuer into his 
charge, until they should have iurtber order 
from them ın that behalf; nnd you say they 
were bailed. (Videthe Kecord in Mr. Selden 
aforesaid) —Now you shall see the direction ta 
baıl hım ; he was bailed by the direction from 
the lords of the’ council, as uppears by their 
letter. (Vide as aforesaid). ’ 

Now we come to Casaı’s Case, in 8 Jacobi ; 
you urged that to this purpose: you sayhe was 
committed to (he Marshalsea, who upon a 11. 
Corpus returned, that he was committcd © per 
‘ speciale suandatuım domini regis,’ and you 
sa, because the return was su general, ıbe 
rule of the court was, that it should be amend- 
ed, or else he should be discharged. .L will 
open to you what the reason of that rule was, 
for that notice was taken, that the Keeper of 
the prison had used a false return, and lad 
usurped the name of the king; I know not 
how, but tlıe commitment was not by the king’s 
command ; and that was the cause that he had 
a day given him to amend bis return, but bis 
body was remanıled to prison, us you shall see 
by the Record. (Vide the Itecord, &c.). . 

The last precedent that you used, was thar 
of sir Tho. Monson ; and that was so notori- 
ous, and sa late, that I marvel that was olfered 
at all, it made me jealous of all the rest, that 
was. so notorious; and now I have omitted 
none you brought me. (Vide the Itecurd.)— 
By ıhıs Record you may see that he was com- 
mitted by divers lords of the cuuncil; and ıt 
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was for the suspicion of the’ death of sir Tho. 

Orerbury ; and it is notoriously known, that be 

was brougbt hither to plead his pardon. 
I will not tell you ıhat you read all these 


ee for you read none, bat urged them 
befi 


ore us; but we required you to bring 


, \bem to us, and they were brought to us, Mr. 
Corbet brought them all bat. one, and ıhat Mr. 
Noye brought, it was inte 22 H. 8, Parker’s 
Case; and one Mr. Hulborn, a man whose 
face I never saw before, nor is he now in mino 
eye, dıd yesterday bring us one precedent to 
thıs s and it was sir John Brocket’s 
Case in 1 Jac. be was committed to the Gate- 
kouse, and upon a Habeas Corpus, the Keeper 
rsıumed that “ Commiss’ fuit per warrantum 
‘dominorum de privat’ concilio, cujus tenor 
‘ seguitur in hssc verba,’ viz. ‘ To the Keeper 
“of ıhe Gatehouse, &c. (Vide Mr. Sel- 
den’s precedents ; but see upon what ground 
he was bailed, it was a special Smmand of the 
lords of the couacil. Vide the Record). 

These are all the Records and Precedents 
that you ministered unto us in your Argument, 
and that were delivered unto us, for I have 
dealc faitbfully with you ; and now you have 
ssen ihem in the cases, I would have any man 
jedge of the conclusion which you made tlıe 
isst day, that wben a man is committed, and 
the case not known, hut it is certified to be by 
the king’s special cominandment, and the Ha- 
beas Corpus is prucured by yourselves and 
speeded by the king, ıhat we can discharge or 
bal chem. 

Then the Precedents are all against you every 
ese of then, and what shall guide our Judz- 
wents, since tbere is nuthing alledged in this 
ce but precedents? That.if no cause of the 
aommitment be expressed, it is to be presuined 
to be fur ınatier uf state, which we cannot take 
Botice of; you see we find none, no not one, 
Uar hath been delivered by bail in the like 
cases, but by tie haud of the king or his 
direction. 

If we sbould cease here, you see you have 
sheen nutlsing to satis!y us, and we know that 
you chat be of their counsel, will satisiy your 
dients ıherein. But you shall see that we 
bare taken a litıle pains-in this case, and we 
will sbew you some Precedeuts on the other 
side, and I believe there be 500 of'this nature, 
thas may be cited to this purpose. I shall go 
retrogade, and go backwards in citing the years 
ofıbe precedents that I shall mentien. 

1 will begin with 7 H.8, Edward Page, he 
was brought hitber by the Steward of the Mar- 
sbalsea, who reiurned that be was committed 
‘per mandatum domini regis,' anı he was 
remitted, so that he was nut delivered upon 
this general return, but he was remanded. 

The next was 12 H. 7, there you shall see a 
preceJent wlıere one was conımjited, his name 
was Thomas Yew, he was committed for felony, 
and also * per mandatum «domini regis,’ aud 
the king’s Attorney came .hither and released 
ıbe kinz’s command, and thereupon he was 
ba.led, | 


they were Lailed for the r 
committed by the kivg’s commandment, se 
they werereleased by the king’s comınund. 


Mr. Noye. It is allone with Parker’s case. 

L.C.J. No; for here were two causes of 
the commitment!, Hobart was then the king’s 
Attornev, and he signified in open court that 
he was discharged by the king’s command, and 
< Postea traditur ın ball’ pro suspicione feloniz.’ 

The next was Humphrey Broch,9 H.7, Rot. 
14. you shall find it much to that purpose as 
the oıher was before; he was imprisoned for 
an outlawry, and by the commandment ofthe' 
king also, and after that the release of the 
king’s commandment was certified to the chief- 


Justice, he was tbereunon discharged. (Vide 


the Record). 

The next is7 H.7, Tbomas Brown, John 
Rawlings, lobert Sherman ‚and others, were 
committed ‘ per mandatum domini regi«,’ and 
for felony, outlawry, and orher causes, as ap- 
penrs by the Records, and after the king re- 
leaseth bis commandment, and that the out- 


lawry should be reversed, and for the felony he 
was bailed. (Vide. the Record). 


" So that you may see ıhe oflences mentioned 
ın the Warrant for the commitment ‘were tria- 
ble here, and when the king releases his com- 


ınandment they were hailed for the rest, but 


they that were committed by the command- 


ment ofthe king were relcased by tlıe king. 


In 7 H.7, the cases of Wm. Bartholumew, 


Henry Carre, William Chase, aud others, is to 


the same effect, by all which you may see, that 
when the king releaseth Js comimandment, 
‚and as they were 


Now here I shall ırouble you with no more 
Precedents, and you see yourown what conclu- 
sion they produce. And as to those strong 
precedents alledged on the other side, we are 


Dot wiser than ıhey that went before us ; and 


the common custom of the law is, the Common 
Law of the land, and that hath been the con- 
tinual common custom of the law, to which we 
are to submit, für we come nut to change the 
law, but to subinit to it. 

We have looked upon that precedent that 
was mentioned by Mr. Attorney; the reso- 
lution of all the Judges of England, in 34 Eliz. 
We have considered of the time, and I think 


tbere were not before, nor have been since, 


more upright Judges than they were, Wray was 
one, and Anderson another: in Easter term 
this was certified under the hands of all the 
Judges of Eugland, nnd Barons of tlie Exche- 
quer, in a duplicate, whereof the one was deli- 
vered to the Lord-Chancellor, and the other to 
the Lord-Treasurer, to be delivered to the 
queen. We have compared our copies, not 
taking them the one froın the other, but bring- 
ing tem ; we have long had them by us toge- 
ther, and they all agree word for nord ; and 
that wbich-Mr. Attorney said, he had out of 
Judze Anderson’s Book, andit is to this pur- 
pose, to omit other things, that if a ınan be 
commiitted by the commandment of the kine, 
he.is not to be delivered by a Habcas Corpus 
in this court, for we know not the cause of the 
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commitment. (Vide the latter end of tbe first 
part of Mr. Selden’s argument, as aforesaid). 

But the question now is, \Whether we may 
deliver ıhis. gentleman ur unt? You see what 
hath been the practice in all the kings times 
heretofore, and your own Records ; and this 
resolution of all the Judges teacheth us, and 
whıt can we do but walk in the steps of our 
foretachers ? If you ask me which way yuu 
should be delivered, we shall teli you, we must 
not counsel you. 

Mr. Attorney hath told you that the king 
hath done it, and wetrust hım in great matters, 
and he is bouud by law, and he bids us pro- 
ceed by law, as we are swora to do, and so is 
the king; and we make ıo doubt but the king, 
if you seek to him, he knowing the cause why 
you are imprisoned, he will have mercy ; but 
we leave that. If in Justice we ought to deliver 
you, we would do it; but upon these grounds, 
and these Records, and the Precedents and 
Wtesolutinns, we canııot deliver. you, but you 
must be remanded. Now if I have mistaken 
any thing, I desire to be righted by my bre- 
thren, I have eudeavoured to give the Resolu- 
tions of us all.* 


PROCEEDINGS IN PARLIAMENT 
.  RELATING TO THE 
LIBERTY OF THE SUBJECT. 


The Gentlemen continued in custody till the 
29th of January followiug, wien his majesty ın 
cuuncil rd all ofıhem to be relensed ; and 
writs being issued about this time for electing 
members of parliament, to meet March the 
17th, 1627-8, those gentlemen who suflered for 
the Loan, were elected in ınany places. On the 
17ıh of March ıhe house met, and sir John Finch 
was choren Speaker. On the 20tlı, the house 


* Mr. Whitlock in his Memorials of the 
En:lish Affairs, p. 8, (edit. 1732), says, “ Five 
of ıhe imprisoned gentlemen, by Habeas Cor- 
pus were brought to the Kiug’s-bench; and 
(by their counsel assigned) tuok exceptions to 
the Iteturn, “ Forthat it lad not ıhe cause of 
tbeiı Commitment, Lut of their detainer in 
priso., * perspeciale mandatum regis,’ which is 
‚ no prrticular cause; and the law being most 
tender of ıhe subject» liberty,” Noye, Selden, 
Bramston, Calthorpe, and others, who were of 
couns I for the prisuners, prayed they might be 
release | and- discharged.— Heath, the Kings 
Attorury, at another day argued in mainte- 
nance ofthe Return. liyde, Chief-Justice, de- 
clared tlıe opinion ‚of the court, “ That the Re- 
© turn w.is positive and absolute, by the king’s 
€ special command, and the significatien of ıt 
© by the Jords ofthe couneil is only to mform 
© the court : and that the Habeas Corpus is not 
€ to return tbe cause ofthe imprisonment, but 
© of the detention in prison; that the matter of 
© this Retunı is suflicient, and the court is not 
t to examine the trutlı ofthbe Retnrn, but must 
“take it as itis. Suthe Prisoners were re- 
‘ manıled.”’ 





settled their Committees ; and the 22d was 
spent in opening the Grievances, as Billeting 
of Soldıers, Loans by Benevolence and Privy- 
and the imprisoning certain Gentlemen 
who refused to leud upon that Account, who 
afterwards bringing their Habeas Corpus, were 
ae. remanded to prison; nor did 
the house inchme to supply his majesty uli 
these Grievances were redressed. 10 which 
purpose, 
Sır Francis Seymour spoke thus : 
This is the great council of the kingdom, 
and here (if not here alone) his majesty may 
see as in atrue glass the state of the kingdom ; 
we are called hither by his majesty’s writs to 
give him faithful counsel, such as may stand 
with his honvur ; but this we must do without 
flattery: weare sent hither by the commons to 
discharge that trust reposed in us, by delivering 
up their just Grievances, and this we must do 
without fear: let us not tlierefore be like Cam- 
byses’s judges, who being demanded of their 
king whetlier it were not lawful for hin to do 
wbat in itself was uulawful? They, rather to 
please the king, than to discharge their own 
consciences, answered, That the Persian kings 
might do what nr listed, This base flattery 
tendsto mischiet, being fitter for reproof than 
imitation ; aud as flattery, so fear taketh away 
the judgment : let us not then be possessed 
with fear or flattery, of corruptions the basest. 
For my own part, f shall sbun both these, and 
epeak my oonscience with as much duty to his 
majesty as any man, but not nenlocung the 
public, in which his majesty and the comınon- 
weulth have an interest.: but how cın we shew 
our affections, whilst we retain our fears? or 
how can we ıhink of giving of subsidies, till 
we know, whether we have any thing to give 
or no? For if his majesty be persuaded by any 
to take from his subjects what he will, and 
where it pleaseth him ; I would gladiy know 
what we have to give! It is true, it is ıll with 
those subjects that shall give laws to their 
princes, and as ill with those princes which shall 
use force with those lews;; that thıy hatlı been 
done, appeareth by the billeting of Soldiers, a 
thing no way advantageous to his majesty’s ser- 
vice, but a burden to the commonwealth; this 
also nppeareth by the last Lezy of Money 
against an Act of Parliament. Again, Mr. 
Speaker, what greater proof can there be of 
this, than the imprisonment of dioers Gentlemen 
for the Loan, who if hey done the com 
trary for fear, theiz fault had been as great as 
theirs that were the projectors in it; and to 
countenance these prooeedimgs, hath it not been 
preached (or rather prated) in our hulpits, that 
all we hare is the king’s Jure Divino, sav these 
time-servers ; they fuorsake ıhesr own fimetion, 
amd turn i nt statesmen : we see how wil- 
ke they will be to change a good conscience 
for a bishopric ; and Mr. Spenker, we see how 
easy it is for a prince, how just and goort wever, 
to be abused, ın regard he must see with other 
raen’s eyes, and hese with otlrer men’s ears. 
Let us not flatter his majesty, it is too apperent 


l 
st) 


ıo all tbe world, the king and people sufler 
more now than ever; his inajesty ın his affeirs 
abruaıl, and his people in their estates at home: 
but wul you know the reason of allthis? Let 
us look back to the actions of former princes, 
and we shall find ıhat those princes have Leen 
in greatest want and extremity that exacted 
ssost of theirsubjects, and must unfortunate in 
the choice of their ministers, and to have failed 
most in their undertakings ; happy ıs that 
prince that hatch those that are faithful of his 
council. That wbich his majesty wanted in 
tbe management of uis afalrs comcersing 
France and ın, I am clear, was his want of 
faithfal councıl to advise: the reason is plain, 
a prinse is strongess by faithful and wise coun- 
cl; I would I could truly say, such bave been 
employed abroad. I will confess, and still 
shall from my heart, he is no good subject, nor 
weil affected to his majesty and the state, that 
will aot willingly and freely lay down his life, 
wben the end may be the service of bis majesty, 
and ıhe good of the cammon-weal. But on 
ıhe camtrary, when against a parliament-law, 
%e Sabjecs shall have taken from him his 
goods against his will, and his Liberty against 
the laws of the land; shall it be sccounted 


want. of duty in us to stand upor our privileges,- 


heredisasy to us, and confirmed by so many 
a<cts ef parliament ?—-In doing this we shall but 
tread Aug steps of our. forefathers, who ever 
prefsstead the public interest before their own 
seht, nay, before their own hves ; nor cas it 
be amy wrpng to his majesty to stand upon 
ıbern, so-#s ıhereby we may be the better ena- 
biedl 1a du» his majesty service But will be 
a wzong 60 us and our posterity, and Our COn- 
sciences, if we wällingly that wtrich be- 
umge; us by the law of God, and of the 

and ıbis we shall do well to present to 
has magesty ; we have no cause to doubt of bis 
majesty’s grasious acoeptation. 

Sir Thomas. Wentworth. 

This debate carries a donble aspect towards 
she soveseign.and the subject; though both be 
zunocent, both areinjured and both to be curad. 
Sareiy, in the greatest humility I speak it, these 
legal ways are punishment and marks of indig- 
mauon, ike raisıng of Loans sırengthened by 
mission, with re-of mstructions and 


the ing shade ot nlsose crown I hope we 
rei ee fraits of‘ jwstice), but by 
projeetsra, win have extonded.thie prerogetive 
e6 he king beyond the just symmetry, whic 

mahesh vhe sweet harmony ofthe whole: they 
bare bsoaght the crown inte greater want than 
ee by anticipatimg the revenues; and can 
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Council, ravisbing at oace the suheres of all 
aneient governmeut, inprisoning us without 
either bail ar bond ; they have tuken from us, 
what? Whar shall I say indeed, what hure 
they left us? Allmeans of supplying the king, 
and ingratiating ourselves wıth him, taking up 
the root of all property, which if it be nut sea- 
sonably set again into the ground by bis wa- 
jestys own hands, we shall have, ıustead of 

eauty, baldnes. To the making of those 
whole, I shall apply myself, aud propvund a 
remedy to all these diseases. By one aud the 
same thing have king and people been hurt, 
and by the same must they be cured; to vindi- 
cate, what, new things ? No, our ancient vital 
liberties, by re-inforcing the ancient laws made 
by our ancestors, by setting forth such a cha- 
racter of them, as no licentious spirit sball dare 
to enter upon them. And shall we think this 
ig a way to break. a parliament? No, our de- 
sires are modest and just, Ispeak truly, both 
for the interest of the king and people; if we 
enjoy not these, it will be unpassıble for us to 
relieve bim.— Therefore let us never fear they 
shall not he accepted by bis gooduness; where- 
fore 1 shall shortly descend to ray motions, 
consistiag of four parts ; two of which have re- 
lation to our persons, two to the prapriety of 
goods. : For our Persons : first, the freedom of 
them from imprisonment: secondiy, from em- 
ployment abroad, contrasy to the ancient cu 


toms. For our goods, that no Levies be made, 


but by parliament; secondiy, no billetting of 
Soldiers. Itis most necessary that these be‘ 
resolved, tbat tbe subject may be secured m 


both. 
Sir Benjamin Rudyard. 

This is the crisis of parliaments ; we shall 
know by this if parliaments live or die, the 
king will be valned by. the success of us, tha 
counsels of ıbis house will have operations in 
all,.it is fit we be wise; his maj 'y begins to 
us with affection, proclaiming, that he will rely 
upon, his people’s love. Preservatien is natu- 
ral, we are not.new on the bene esse, Lut on the 
esse ; be sure is vurs, and then pruns 
it. Isit no small matter that we have pro-' 
voked two most pntent kings? We have united 
them, and have betrayed ourselves more than 
our enemies could. Men and breuhren, whet 
shall we do? Is there'no balm in Gilead’? If 
the king draw one way, and the parliament 
another, we must allsınk. I respect no par- 
ticular, [am not se wise to contemn what: is 


been | determined by the major part; one day tells 


andther, and one parliament instructs another. 
T desire this house to awoid all contestations, 
the hearts of kimgs are great, it is cammely thar 
kings have the better of theirsubjeetd, Give 
the king Ieave-to come off;; T believe his nmie- 
jesty expect» but the occasion. It is lawful, 


h | and our duty 60 advise his mejesty, but the 


way is to take a right course to attaın the right 
ee which Ithink may be thus: by trusting 
the king, and to breed a trust in him: by giving 


be thus smätten, and Ihe sheep | him a large supply according to his wants, by 


mas scattared ? They kara introduced a Priry- ; prestrating our grievanges humbly at: his feet, 
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from thence they will have the best way.to his 


beart, that is done in duiy to his majesty. And. 


to say all atonce, let us all labour to get the 
king on our side, and this may be no hard 
matter, considering the near subsistence be- 
tween the king and people. 
‘ Sir Edward Coke. 

‘ Dum tempus habemus, bonum operemur.’ 
I am absolutely for giving a Supply to his 
majesty; yet with some caution. To tell 
you of foreign dangers and inbred evil, I 
will not do it; the State is inclining to a con- 
sumption, yet not incurable: I fear not foreign 
enemies, (50d send us peace at home: for this 
disease I will propound remedies, I will 
seek nothing out of mine own head, but from 
my heart, and out of acts of parliament. I am 
not abie to fly at all Grievances, but only at 
Louns. Let us not flutter ourselves ; who will 
give Subsidfes, if the king may impose what he 
will? and if, after parliament, the king may 
inhance what he pleaseth? I know the king 
will not do it, 1 know he is a religious king, 
free from personal vices; but he deals with 
otber men’s hands, and sees with other men’s 
eyes. Will anygive a Subsidy that will be 
taxed after parliament at pleasure ? The king 
cannot tax any by way of Loans : I differ from 
them, who would have this of Loans go amongst 
Grievances, but I would have it go alone. —I 
will begin wich a noble Record, it chears me to 
think of it, 25 E. $; it is worthy to be written 
in letters of gold; Loans against the willof the 
Snbject, are against Reuson, and the Franchises 
of the Land, and they desire restitution‘: what 
a word isthat Franchise ® The lord may tax 
his villein high or low, but it is against the 
franchises of the land, for freemen to be taxed 
but by their consent in parliament. Franchise 
is a French word, and an Latin it is Libertas. 
In Magna Charta it is provided that, ‘ Nullus 
“liber homo capiatur a imprisonetur aut dis- 
‘ seisietur de lıbero tenemento, suo, &c. nisi 
, Per legale judicium parium suorum vel per 
‘ legem terre ;’ which Charter hath been con- 
firmed by good kings above thirty tiınes. 


When these gentlemen had spoken, sir John 
Cook, Secretary of State, took up the matter 
for the king, and conciuded for redress of Griev- 
ances, so that Supplies take the precedency ; 
and said: 

Mr. Secretary Cook. 

[ had rather you would hear any than me; 
I will not answer what hathı been already 
spoken ; ımy intent is not to stir, but to quiet; 
not to provoke, but to appease: my desire is, 
that every one resort 10 his own heart to re- 
unite tlıe king and his state, and to take away 
the scandal from us; every one spenks tirom ıhe 


'abundance of his heart: I do conclude out of 


erery one’s conclusion, to give to the king, ta 
redress grievances; all ıhe diffeience is about 
the manner. We all are inhıbıtants in one 
house, the Cominon-wealih, let every one ın 
somewhat aınend his hous« , soinewlat is anniss: 
but if all-the house be on fire, will we. then 


think of mending what is amiss ? will you not 
rather quench the fire? the danger all appre- 
hend. ’I'he way that is propounded, I seek not 
to decline. Illegal courses have been taken, it 
must be coufessed, the redress must be by laws 
and punishment : but withal, add the law of 
necessity ; necessity bath no law, you must 
abilitate the state to de, what you do by peti- 
tion require. Itis wished we begin with Griev- 
ances; ] deny not that we prepare them, but 
shall we offer them first ? Will not this seem a 
condition with his majesty ? Do we not deal 
with a wise king, jealdus of bis honour ? All 
subsidies cannot advantage his majesty so 
much, as that his subjects do agree to supply 
bim; this willamaze the enemy more than ten 
Subsidies: begin therefore with tbe king, and 
not with ourselves. " 


Sir Robert Phillips. 

This day’s debate makes me call ta mind the 
custom of the Romans who had a solemn Feast 
once a year for their slaves, at which time they 
had liberty, without exception, to speak what 
they would, whereby to ease their afllicted 
minds ; which being Ainisheil, they severally re« 
turned to their former ‚servitude. ‘This may, 
with some resemblance and distinction, well 
set fortlı our present state; where now, after 
the revolution of some time, and grievous suf- 
ferings of many violent oppressions, we have, 
as those slaves had, a day of liberty ofspeech ; 
but shall not, I trust, be berein slaves, for we 
are free, we are not bondmen, but subjects : 
tlıese, after their feasts, were slaves again ; but 
it is our hope to return freemen. I am glad to, 
see this morning’s work, to see such a sense 
of tbe Grievances under which we groan. I 
see a concurrence of grief from all parts, to see 
the Subject wronged, and a fit way to. see the 
Subject righted : I expected to see a division, 
but I see an honourable conjunction, and I 
take ita good omen. It was wished by one, 
that there were a forgetfulness of all; let him 
not prosper that wisheth it not. No, there is 
ao such ways to perfect remedy, as to forget 
injuries ; but not so to forget, as not to recover 
theın. It was usual in Rome to bury all inju- 
rie3on purpose to recover.them. It was said 
by a gentleman, that ever speaks freely, ‘ We 
€ must so govern ourselves, as if this parliament 
‘ must be the crisis of all prliaments, and this 
*isthe last.’ I hope well, and there will be 
no cause for the king, aur head, to except 
against us, or we against him. The dangers 
abroad are presented to us; he isno Englishman 
that is not anprehensive of them. y.8 

We have provoked two potent kings (the ons 
too near, wlıo are too strongly joined together ; 
the dangers are not cbimerical, but real, I ac« 
knowleidge it, but it ıwust be done in proportion 
of our dangers at home: I more fear the vio- 
lation of public Rights at home, than a foreign 
enemy. Must it be our duties and direction ta 
defend fureign dangers, and establish security 
against them, and shall we not lopk at that 
which shall make us able und willing therenn« 


65) 
to? Weshall nat omit to confide and trust 
his majestv, otberwise our eounsels will be with 
iears, and that becomes not Englishinen. The 
unaccustoined violences, I have nutling but a 
good meaning, trench into all we have. To 
the four Particulars already mentioned, where- 
in we sufler, one more may be added, lest God 
furbear to hear me in the day of my ırouble; 
our Keligion is made vendible by Commissions: 
alas! now a toleration is granıed (little less), 
and men for pecuniary annual rates dispensed 
withal, whereby Papists, without fear of law, 
practisc idolatıy, aud scoff at parliaments, at 
lans, and all. It is well known, the people of 
this state afe under no otlıer subjection, than 
what they did voluntarily consent unto, by ıhe 
original contract between king and people; 
and as there are many prerogatives and privi- 
leges conferred on tbe king, so there are left to 
the Subject many necessary Liberties and Pri- 
vileges, as appears by the common laws and 
acts af parliaınent, notwithstanding what these 
two Sycophants, Sibthorp and Manwaring, 
hare prated in the pulpit to the contrary. Was 

ıhere erer yet king of England that directly 
siolated the Subjects Liberty and Property, but 
their actions were ever complained of in par- 
liament, and no sooner complained of than re- 
dressed? 21 E. 3, there went out a Commis- 
sion to raise money in a strange manner; the 
succeeding parliament prayed redress, and, till 

11. 8, we never heard of tlıe said Commissions 
agaın.— Another way was by Loan, a worm 
that cankered the law, the parlinment did re- 
dress it, and ıhat money was paid again. The 
next little engine was Benevolence ; what the 
force of that was, look into the statute of R.S, 
which damned that particular way, and all other 
indirect ways. 

Since tbe Right of tlie Subject is thus bul- 
warked by ıhe law ofthe kingdom, and princes 
upon complaint have redressed them, I -am 
confident we shall have the like cause of joy 
from his majesty. 

I will bere make a little digression : the 
county, Somersetsbire, I serve for, were pleased 
to command me 10 seek tlıe removal from 
them of ıhe greatest burthen that ever people 
suifered. It was excellently said, Comuis- 
sionary Lieutennnts do deprive us of all liber- 
ty ; if ever the !ike was seen ofthe lieutenancy 
that now ıs, I will never be believed more: 
they tell the people they must pay so much 
upon warrant froın a Deputy-Lieutenanit, or be 
bound to ti. good behbariour, and sent up to 
the Lords nf the Council; it is the strangest 
engine to rend the liberty of the subject that 
ever was: there is now a Decemrviri in every 
county, and amougst that Decemviri, there is 
some Claudius Appius that seek their own re- 
venges. We complain of Loaus and Imposi- 
tions, but when Deputy-Lieutenants may send 
Warrants to imprison our persons at pleasure, 
if we pay not what they sent for, it coucerns us 
to rge the country in freedom, and to con- 
sider of this kind of peuple. There is now Ne- 
cessity brought in for an argument; all know 

voL. 111, 
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that Necessity is an armed man, and thxt Ne- 
cessity is an evil Counsellor, I would we had 
never knuwn tiıat counsel; we are alınost 
grown like the Turks, whu send tlıeir Janiza- 
ries, wbu place the halbert at the door, and 
there he is master of the house. \Ve Imre Sul» 
diers billetted, and Warrants to collect money, 
which if they do not, the soldiers must come 
and rifle. The Romans sending one into Spas, 
found no greater complaint, than the discon- 
tent that did arise, from solıliers placed amongst 
them. I would you would look into Fortescue, 
where he puts the prince in mind, what misery 
be saw, where soldiers were put upon the peo- 

le: but, saitlı he, no man is forced to take 
Soldiers but Inns, and they are to be paid by 
them. 1 desire we resort to his majesty for 
redress, and to reduce all into bounds. 

Tbe other way of Grievance ıs a Judgment 
in a legal cuurse of proceeding; we have had 
three Judgments of late tiınes, all exceeding 
one another in prejudice of ıhe subject: the 
first was, that which was judged in all formality, 
tbe Postnuti, Scots, case, * wliich people I 
henour ; for we find many of them love us more 
than we do ourselves: 1 do not complain of it, 
but only mention it, j 

The’otber Judgment was for Impositions, + 
which was given in the Exchequer, and this 
house twice afterwards daınned that Judgment:: 
how remiss our eyes are upon that ] grieve 
to see. 

There is a Judgment, if I may so call it, a 
fatal Judgment against the Liberty of the Sub- 
ject, Mich. 3 Car. in sir Juhn Heveningham’s 
Case, argued at the bar,and pronounced but by 
one alone. I can live although another without 
title be put to live with me; nay, I can live, 
although I pny Excises and Impositions for 
more than I du : but to have my Liberty, which - 
is the soul of my life, taken from me by power, 
and to be pent up in a gaol without remedy by 
law, and this to be so adjudged to perish in 
gaol ; O improvident ancestors! O unwise fore- 
fathers! to be so curious in providing for tie 
quiet possession of our Innds and liberties of 
parliament, and to neglect our persons and 
hodies, and to let them die in prison, and that 
durante bene placito, remediless. If this be 
law, what do we talk of our Liberues? \hby 
do we trouble ourselves with the dispute of 
Law, Franclıises, Propriety of Goods? It is the 
summa totalis of all miseries; I will not say it 
was erroneous, but I hope we shall speak our 
minds, when that Judgment comes here to be 
debated. What may a man call this? if not 
Liberty. Having passed in some confusion ın 
the fashion ofmy delivery, I conclude: we will 
consider two particulars, his Majesty, and bis 
People. His Majesty calisto us, and craves our 
assistance to revive again his honour, and the 
honour ofthe nation: the People send us, as 
we hope, with that direction, that we shall re- 
turn to them with that olive branch, that assu- 
‚rance of being free from those-calamities, under 
* See vol. ii, p. 559. + Ibid. p. 371. 
F 
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which they can hardiy breathe. Our sins hare 
brought. on us those ıiseries, let us all bring 
our portion to ınuke up tlie wall: we come 
with loyal hearts; his ınajesty sball find, that 
it is we that are his faithful counsellors ; let all 
sycophanıs be far remored from bis majesty, 
since we cannot help his majesty without open- 
ing our Grievances; let us discharge our duties 
therein : yet while we seek Liberty, we will not 
forget subjection. All things a state can be 
capable ot, either blessings or punishments, 
depend on this meeting: if any tlink the king 
may be supplied, and the coınmonwealth pre- 


‚serred without redress of Grievances, he is de- 


ceired. The kings of England were never 
more glorious than when they trusted their 
subjects; let us make all haste to du the errund 
fur which we came; let tlıe house consider to 
prepare our Grievances fit for his majesty’s 
view, not to make a law to give us new liber- 
ties, but declaratory, with respective penalties; 


-so that those which violate them, if ıhey would 


be vile, they should fear infamy with men; and 
then we shall think ofsuch a Supply as never 
prince received, end with our money we shall 
give him our hearts, and givehim a new people 
saiscd from the dead: then I bope this parlia- 
ınent will be entitled, ‘ The Parliament uf 


€ Wenders,’ und God’s Judgments diverted, and 


these beams of govdness stiull give us life, aud 
we shall go home tv our own couutries, and 
leave our posterities as free as our ancestors 
left us. 


But this day, as n!so the two next day’s De- 
'bate, produced nu lesulutions. 


Monday, 24 March. Secretary Cack 're- 


‚newed te motion of Supplies for his mnjesty, 


yet so, that, Grievances be likewise taken into 
consideration.. Then he nie a motion, 
“« That tie same Committee may hear Proposi- 


tions :of general heads of Supply, und after-“ 


wards go to other businesses of the «day for 
Grievances.” Others preferred Ihe considera- 


tion of Grievances, as a particular root that. 


juraded the main Liberty ofihe Subject. It is 


-ihe law (said they), that glorious Sundumental 


Right, whereby we have power togive; we 


- destre but that his majesty may see us have that 


righttberein, which, next to (50d, weall desire; 
and then we doubt not, but we shall give bis 
majesty. all supply we can. The time was, 
when it was usual to desire favours für sowing 
of discords, as Goudomar did for Waleigh’s 
head. But the debates of ıhis day caıne to no 
Resolution. 

The day following, being the 25th, Mr. Secre- 


. tary Cook tendered the bouse certain Proposi- 


tons from the king, touching Supply ; and told 


‚them, That bis majesty, findiag time precious, 


vr 


expects thut they should begiv speedily, lest 
tbey spend that time in deliberaiion, wluch 
should be spent in action : that he esteeims the 
Griavances of the howe his own, and stands 


' not on precedenis in point of hunuus. There- 


let tie same LCom- 


fore, te satisty his an 
ropositiuns into COn- 


auttee take lus mujesty’s 


« 


sideration, and let both concur, whetber to sit 
on une ın the forenoon, or ıhe other iu the 
afternoon, it is all one to his-majesty.—Here- 
upon the house turned ıhemselves into a Cum- 
mittee, and commanded Edward Litileton, esq. 
unto tlıe chair, and ordered tlıe Committee to 


take into consideration the Liberty of the Sub- 


Ject, in his Person, and in his Goods: and also to 

take into consideration his majesty’s Supply. 
In this Debate the Grievances were reduced to 
six heads, as to our Persons. 

1. Attendance at ıhe Council-board. 2. 
Jmprisonment. 3. Confinement. 4. Desig- 
nation for foreign Employment. 5. Martial 
Law. 6. Undue Proceedings in matter of Ju- 
dicature. 

The first matter debated, was the Subject’s 
Liberty in his Person: ıhe particular instance 
wasin the case ofsir John Heveningham, and 
those other gentlemen wbo were imprisoned 
about Loan-money, and thereupon had brought 
their Habeas Corpus, had tlieir Case argued, 
and were nevertheles remanded to prison, and 
a Judgment, as it was ıhen said, was entered. 


Then Sir Edward Coke spoke as follows. 


It is true, that the king's Prerogative is a part. 
of the law ofthis kingdom, and a supreme part, 
for the prerogative is highly tendered and res- 
pected of the law ; yet ıt hath bounds set unto 
it by the laws of England. But some worthy 
members of this honse have spoken of foreign 
states, which I conceive to be a foreign speech, 
aud not able io weaken the side I shall main- 
win. : 

That Mr. Attorney (sır Robert Heath) may 
have something to answer unto, I will speak, 
witlout taking another day, to the body of 
the cause, yet keeping something in store for 
another tinıe. Ihavenotmy Vade merum here, 
yet I will endeavour to recite my autborities 
truly: I shall begin with an old authority, for 
‘ Erroren ad. sun principia referre, est refel- 
‘ lere.’ . 

The ground of this error was the Statute of 
West. 1, cap. 15, wbich saith, * That those are 
“not repleviable, who are committed for the 
‘ death of a man, ur by the commandment 
© ofthe king, or his justices, or for the foresı’, 
(for so it was cited:) and Stamford 72, ex- 
pounded hereof, the “ cummandınent of the 
° king’ to be the commandment of the king’s 
mouth, or oflis council : but it is clear that by 
precentum is understond the commandment of 
the Justices ofthe King’s bench; and Common- 
Pleas: and this is “contemporanea expositio, 
‘ quz est fortissima in lege.’ 

To this purpose vide Westm. 1. cap. 9, the 
Book of2 R. 2. item, cap. 20, de malefactoriius 
in parc, tie Book of8 H. 4, 5, item, 25, 26, 29, 


‘c. ejusdem statuli, whereby it may appear 


that the commandment here spoken of to 
be the commandment of the king, is his com- 
manrment by the Judges, ‘ Preceptum Do- 
“ wini Kegis in Curia, non in Camera’ $o 
it is lkewise taken 1 R.2,cap. 12, in a Starute 


| made in the next king’s reign, and expresely im 


@) 


Dyer, ful. 162. $, 50. et fol. 193. $. 24. Shall 
1 fürtber prove it by matter of Record? ‘ Fac 
* hoc etvives:’ it is 18 E. 3, Rot. 33 coram 
Rege, John Bilston’s Case : who being commit- 
ted and detained in prison by the command- 
ment of the king, was discha by Halwas 
Corpus, ‘ eu quod brere domisı regis non fuit 
< suliciens cause,’ 

All the acıs of parliament in title of Accusa- 
tonare directtothe point,and alsothe 16 H. 6, 
Brooke and Lättieton, 2, 8, moustrans de fait 
182, per Cur. The king cannot comınand a 
maa to be arrested in his presence ;: the king 
can arrest no man, because there is no remedy 
against him, 1 H. 7, 4, likewise predict. stat, 
€. 18, the king’s pleasure'is not biuding without 
tbe.assent of the realnı. 

I never read any opinion against what I have 
said, but that of Stamford, mistaken (ns you 
see) in ıhe ground : yet I say not that a ımau 
may not be committed without precise shewing 
tbe cause in particular; for it is sufhcient if the 
cause in general be shewed, as for Treason, &c. 
1E. 2, sat. de ei gend. prison, nullus habeut 
Judıcium, &c, there the cause of imprisonment 
must be known, else tbe statute will be of little 
turce; the words ıhereof do plainiy demvustrate 
the intent ofthe statuteto be accordingly. I will 
conclude with the highest authority, that is, 25 
chap. ofthe Acts ofthe Apostles, the last verse, 
where St, Paul saith, * It isagainst reason to send 
“aınan to prison without shewing a cause.’ — 
Tbus, Mr. Attorney, according to the rules of 
physic, I bave given you a preparative, which 
doth precede a purge. I have much more in 
store.® 


Mr. Cresswell. 
I stand up to speak somewhat concerning the 
point of the subjects grievances by imprison- 
ment of their persons without any declaration 


of the cause, contrary unto, and in derogation | 


of, ıhe fundamental laws and liberties of this 


® « I rise not to make an argument in this 
point, the greatest that ever was in this place, 
urelsewhere. This liberty, which all men, as 
well lawyers as others, believe, as I hope, hath 
been violated, thouglı not without complaint : 
but except in this late conrse, I am confident, 
was never adjudged before. The Habeas Corpus 
was brought, the cause was returned by cum- 
mand of tbe king, intimated by the lords of the 
council; Argument was ınade; seven acts of 
parlı were mentioned, and all were passed 
over, and only commended; and upon that a 
Declaration of Judgment was given, and so ad- 
judged; ‘ That upon any commitment by the 
“ king or the covncil, no enlargement can be.’ 
I ever observed, in any great cause, soleınn ar- 
guments used to be made. We see his majesty 
and his cauncil are both interested in this. 
do desise that some of the king’s counsel may 
speak what they can to satisfy us of this great 
power.” MSS. Pymmii apud yirum honoratum 
Thomaga Hales baronettum. See Selden’s Life 
ın his Works, vol. 1, p. 12. 
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kingdom. I think I am one of the Puisnes of 
our profession, which are of the members of 
this house ; but howsuever sure I am in thag 
respect of my own inabilities, I am the Puisue 
of all ıhe wbole house; therefore, according to 
the usu:l cuurse of students in our profession, I 
(as the Puisne) speak first in tyne, because I 
can speak least iu matter. 

In pursuauce of which course I shall rather 
pr the case than argue it: and therefore I shall 

umbly de»ire first of all, of this hanaurable 
house in general, tlıat the goodness of the cause 
may receive no prejudice by the weakness of“ 
my argument; aud next of all, of my masters 
here of the same profession in particular, that’ 
they by their learned judgments will supply the 
great dı fects I shall discover by declaring of my 
unlearned opinion. 

Before I speak of the question, give me leave, 
as an entrance thereunto, to speak first of the. 
occasion, You shall know, Justice is the lite 
and the heart’s Llood of the commonwealth; 
and if the commonwealth bleed in the master- 
vein,ali the balm in Gilend is but in vain to pre- 
serve this our body of policy from ruin and de- 
struction. Justice is Boch « coluınna et corona 
‘ reipublice,’ sbe is both the column and tie 
pillar, the crown and the glory of the common 
wenlth. "This is made good in Scripture by the 
Judgment of’ Solomon, the wisest king that erer 
reigned on earth. For 1, she is the pillar ; for 
he saich, that by Justice the throne shall be es- 
tablished ; 2, she isthe crown; for he saith, 
that by Justice a nation is exalted.—Our laws, 
which are the rules of this Justice, they ‚are the 
ne plus ultra to both the king and tbe subject; 
and as they are the Hercules’ pillar, so are they 
the pillar to every Hercules, to every prinee, 
which he must not pass. Give me leave to re- 
semble her to Nebuchadnezzar’s tree: for she 
is so great, tlıat she doth yhade nut only the 

lace of tie king, and the house of the nobles, 

ut doth also shelter the cottage of ıhe poorest 
begpar. 

Wherefore, if either now the blasts of indig 
nation, or tlie unresistable viglator of laws, ne- 
cessity, hatlı so bruised any of the branches of 
tlıs tree, that either our persons, or goods, qr 
possessions have not the same shelter as before; 
yet let us not therefore neglect the root of this 
great tree, but ratber wich all our possible en- 
deavoar and unfeigaed duty, both apply fresh 
and fertile mould unto it, and also water it even 
with our own tears, that so these bruised 
branches may be recovered, and the whole trag 
again prosper and flourish. For tlüs I bave 
learned from an ancient Father of the Church, 
tbat thougb “ preces regum sunt armatz,’ yet 
‘ arra subditorum ’ are but only “ preces et la- 
* chrywe.’ | 

I know wellıhat © cor regis inscrutabile;” and 
that kings, although they are but men before 
God, yet are they Gods before men. And tlıere- 
fore to my gracivus and dread sovereigu, (whose - 
virtues are true qualities ingenerate both in his 
Judiment and neture) let my arm be cut of, 
nay,let my soul not live that day„thar I shall 
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dare to lift up my arm to touch that forbidden 
fruit, those flowers of his princely crown and 
diadem. 

But yet in our Eden, in tlıis garden of the 
commonwealth, as there are the fiowers of the 
sun, which are so glorious that they are to be 
handled only by royal majesty ; so are there 
also some daisies aud whulesome hberbs, which 
'esery common hand that lives and labours in 
tiis garden may pick and guther up, and take 
comfort and repuse in them. Amongst »ll 
which this orulus diei, this buna libertas ıs one, 
and the cluef one. 

Thus much in all humbleness I presume to 
ae for tbe occasion. 1 will now descend to 
the question: wherein I hold, (with all dutiful 
submission to better judgmenıs) ıhat tiiese acts 
‘ "ofponwer in imprisoning and confining of his ma- 
Jesty's subjects in such ınanner, without any de- 
claration of the cause, are against the funda- 
mental laws and liberties of ıhıs kingdom. 

And for these reasons thus briefly drawn, I 
eohclude, 

1. ‘Ihe first, from the great favour which the 
"law dotli gire unto, and the great care which it 
hath ever taken of the liberty and safety of this 
'kingdom. I should not need to take the ques- 
tion in pieces, nor handle ir in paıts dividedly, 
‘but as one entire ; because I hold no orher dif- 
ference between Iınprisonment aud Confiue- 
ment ılıan only this, that one hatlı n less and 
'straiter, (he other a grenter and larger prison. 


And this word Countinement not being to be 


found in any one case of our law, if therefore it 
15 became tie language of state, it is too difficult 
for me to define. 
To proceed therefore in maintenance of my 
‚first reason ; Ifind ourlaw doth so much favour 
ıhe Subject’s Liberty-of his person, that the 
body of a man was not liable to be arrested or 
imprisoned for any other cause at the common- 
‚Jaw, but for force, and things done agninst the 
-pence. For ıhe common-law (being the pre- 
server of ıhe land) so abhorreth furce, that 
"those that commit it she accounts her capital 
encmies, and therefore did subject tlıcir bodies 
to imprisonment. But by tbe statute of Marle- 
bridge, Cap. 24, wlıiich' was made 35 H. 3, who 
was the eightl king from tlıe Conquest, because 
"bailiffs would not render accounts to their lords, 
it was enacted, that their bodies should be at- 
-tached: And afterwards by the Statute 23 Ed. 
"3, 17. who was the eleventh king after the Con- 
quest, because men made nv conscience to pay 
"their debts; it was enacted, tlıat their bodies 
. should Itkewise be attached : But before those 
statutes no man's body was subject to be taken 
-or imprisoned otherwise than as aforesaid. 
Wihereby it isevident, how much the common- 
daw iavoured the Liberty of the Subject, and 
protected his body from imprisonment. 
I will inforce the reason further by a rule ın 
‘law, and some cases in law upon that rule. 
The role isthis, That  Corporalis injuria non re- 
* cipit zstiinationeim & füturo ;’ So asifthe ques- 
tion be not for a wrong done to the person, the 


iew will not compel him to sustain ıt, and 


afterwards accept a remedy; forthe law holds 
no damage a suflicient recuinpence for a wrong 
which is corporal. 

The cases in law to prove this, shall be ıhese. 
If one menace me in my goods, or tlıat he will 
burn the evidence of my land which be hath ın 
his custody, unless I make unto him a bond: 
there I cannot avoid tlie bond, by pleadiug uf 
this menace. Bat if he restrains ıny person, or 
threatens me wiıh battery, or with burning ıny 
house, which is a protection for my person, or 
with burning an instrument of manumission, 
which is an evidence of my enfranchisement ; 
upon these menaces or dares, I shall avoid the 
bond by plea. 

So if a trespasser drives my beast over an- 

otber man’s ground, and I pursue to rescue it, 
there I am a trespasser to bim on whose ground 
Iam. But if a man assault my person, and I 
for my safety fly over into anotlıer man's 
ground, there I am no trespasser to lim, for, 
“ Quod quis in tuitione sui Corporis fecerit, 
‘ jure id fecisse existimatur.’ 
‘ Nay, wbich is more, the Common-law did 
favour the Liberty not only of Freemen, but. 
even of tlıe persons of bondmen, and villeins, 
„ho have no propriety either in lands or goods, 
as frceemen have; and therefore by the law, the 
lord could not maim his villein; nay, if the 
lord cominanded another to beat his villein, 
and he did it, the villein should have his action 
of battery against him for it.—If the lord nıade 
a lense for years to lus villein, if’he did plead 
with bis villein, if he tendered his villeiu to be 
ehanıpion for him in a writ of right; any of 
those acts, and many other, which I omit, were 
in law enfranchisements, and inade tlıese vil- 
leins freemen. Nay, in a suit brought against 
one, if he by attorney will plead tlıat he is a 
villein, the law is so careful of freedom, ıhat ı€ 
disallows this plea by attorney, but he must do 
it propria persona, because it binds his posterity 
and blood to the villein’s also. And thus much 
in the general for my first reason. 

2. My next reason is drawn by an argument 
Amajori ad minus; 1 frame itthus: If the king 
have no absolute power over our lands or 

oods, then d ‚furtiori not over our persons, to 
Imprison them without declaring the cause, fur 
our persons are much more worth than either 
lands, or goods ; which is proved by what I. 
have suid alrendy, and Christ himself makes it 
clear, where he snith, * An non est Corpus supra 
€ vestimentum ?’ Is not the body of more worth 
than the raiment? Where.the. Canonists say, 
that vestimentum comprehendeth all outward 
things which are not ın the same degree with 
that which is corporal. And our law maketh 
it also plain; for if a villeia ee frank- 
land, this makes it villein-land according to the 
nature of his person ; but it holds not & con- 
verso, frank-land shall not free the person. 
Now that the king hath no absolute power 
either over our lands or goods, I will only at 
this time but put » case or two: for without 
proof of the premises, my conclusion would 
ndt follow. 
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Fırst for Land : The king cannot by his let- 
ters-patent make the son ot an alien heir to his 
father, nor to auy other, for he cannot disin- 
benit the right hcır, saıth tbe book, nor do oo 
prejudice to the lord of bis eschent. ’I'he king 
by his prerogatire shall pay no toll for things 
bougbt in fairs and markets; but a custom for 
prying toll to go over. the soil and freeholds of 
another bind the king, for this toucheth 
the inheritance of tbe subject; and therefore 
the king shall not have so much as a way over 
his lands wibour paying; and if not a way, 
then certainly not tbe land itself, 

Next for goods; If a man hath a jewel in 
gage for ten pound, dc. and is attainted fortres- 
son, the king shall not have this jewel, if be pays 
aot the ten pound. So if cattle be distreined, 
and the owner of ıhem nfterwards be attainted, 
yet the king shall not have them until he have 
satisfied tbat fur which they were distreined. 
And ıf' in these cases, where the owners of the 
good=are such capital offenders, the king can- 
nut bave them ; much less shall he have them 
wben the owner is innocent, and no oflender. 

Nay, I may weil say that almost every leaf 
and page of all the volumes of our Common- 
Law prove this oight of propriety, this distinc- 
bon of meum and fuum, as well between ki 
and subject, as one subject and another ; and 
therefore my conclasion fellows, That if the 
prerogative extend not neither to lands nor to 
goods, then @ fortiori not to the person, which 
is more worth than either lands or goods, as I 
sad. And yet I agree, that by the very law of 
nature, service of the person of the subject is 
due to his sovereign ; but this must be in such 
things which are not against the law of nature: 
but to have the body imprisoned without any- 
cause declared, and so to become in bondage, I 
am sure is Contrary unto, and against the law 
of nature, and therefore not to be inforced by 
the sovereign upon his subjects, 

3. My next reason is drawn ab inutili et in- 
commodo. For the Statute de frangentibus pri- 
sonam, made 1 LE. 2. ie, “ quod nullus qui pri- 
* sonam fregerit, subeat judicium vitz vel mem- 
 brorum pro fractione prisonw tuntum, nisi 
* causa pro qua captus Iimprisonetur tale judi- 
‘ cium regairat.’ \Vhence this conclusion is 
clearly gathered, That if a man be comwitted 
to prison without declaring what cause, and 
then if either malefactor do break the prison, 
or the gaoler sutier him to escape, albeit the 
prisoner so escapıng had committed crimen 
lese majestatis, yet neither the guoler nor an 
other ıhat procured his escape, by the law suf- 
fer any corporal punishment for setting him at 
large; which, if admitted, might prove in con- 
sequence a matter of great dunger to the con» 
monwealth. 

4. My next reason is drawn ab regis honore, 
from that great honour the law doıh attribute 
unto sovereign majesty; and ıherefore the rule 
of law is, that ‘ solum rex hoc non potest fa- 
‘cere, quod non potest injaste agere.’” And 
therefore if a subject hath the donation, and 
the king the presentation to a church, wbere- 
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unto the king presents without tbe subject’s 
nomination, here the guare impedit lies against 
the incumbent, and the king ıs in law no dis- 
turber. 

And Hussey, Chief-Justice, in 1 H.7, fol. 4. 
saıth, That sir John Markbam told king Edw. 
4. he could not arrest a man either for treason 
or felony, as a subject might, because that if 
the king did wrong, the party could nut have his 
action against him. 

What is the reason that an action of false 
imprisoument lies against the Sheriff, if he doch 
not return the king’s writ, by which he hach 
taken the body atibe subject, but this, because 
tbe writdothdreviter enarrare causam captionis, 
(wbich if it doth not, it shall abate, and is void 
ia law) and being returned, the party when he 
appears ınay know what to answer, and tho 
court upon. what to judge? And if the king’s 
writ auder bis great seal cannot imprison t 
subject, unless ıt contains the cause, shall then 
the king’s warrant otherwise do it without con- 
taining tbe cause; that his judges upon return 
thereof may likewise judge of the same, either 
to remain, or judge the party imprisoued ? 

I sbould argue this Be more closely upon 
the statate of Magna Charta 29. “ Quod nullus 
* iber homo imprisonetur ;’ the Statote of West. 
1. cap. 15. for letting persons to bail; and the 
Judgments lately given in the King’s-Bench : 
but the latter of these Statutes having been by 
that honourable gentleman sir Edward Coke 
(to whgm the professors of the Inw botlı in this 
and all succeeding’ages, are, and will be much 
bound) alrendy expounded unto us, and that 
also tortified by those many cotemporary:expo- 
sitions and judgments by hin learnediy cited ; 
and tbere being many learned lawyers here, 
whose time I will not waste, who were present; 
and some of them perhaps of counsel in tlıe Jate 
cause adjudged in the Kıng's-Bench, wlıere you 
(to whose person I now spenk) do well know I 
was absent, being then of counsel in a cause in 
anotber court, and my practice being in the 
country, far remote from the Treasure of Anti- 
quity, and Records conducing to the clearing 
of this point ; therefore the narrowness of my 
understanding commends unto-wme sober igno- 
rance, rather than presumptunus knowledge, 
and also commands me no further to trouble 
your patience. 

But I will conclude with that which I find 
reported by sir John Davis, who was tlıe king’s 
Serjennt, and so, by te duty of his place, would 
no doubt maintain to his uttermost the preroga- 
tives of the king his royal master; and yet it 
was by him thus said in those Reports of his 
upon the case of Tanistry Customs, p. 29, That 
the kings of England always have had a monar- 
thy-roval, and not amonarchy-seignoral: where, 
under the first (saith he,) ‘the subjects are 
freemen, and have ‚propriety ın their goods, 
and free-hold, and inheritance in their lands ; 
but under the latter they are as villeins and 
slaves, and have propriety ın nothing. And 
therefore (saith he) when a royal ınonarch 
makes a new conquest, yet if he receives any 
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of his nation’s ancient inhabitants into his pro- | see how this Judgment lies against us, and 
tection, they and their heirs after them shall | what the Judges do say concersing the saıne.” 


enjoy their lands and liberties according to the 
Jaw.” And there he voucheth this Precedent 
and Judgment following, given before William 
ıhe Conqueror himself, vız. “ That one Sher- 
born a Saxon, at the time of the Conquest be- 
ing owner of a castie and lands in Norfolk, the 
conqueror gave the same to one Warren a Nor- 
man; and Sherborn dying, the heir claiming 
the same by descent according to the law, it 
was before the conqueror himself adjudged for 
the heir, and that the gift thereof by tbe Con- 


 queror was void.” 


If then it were thus in the Conqueror’s time, 
and by his own sentence and judgment, and 
hath so continued in all the successions of our 
kings ever since, what doubt need we have, but 
that his most excellent majesty, upon our hum- 
ble Petition prosträted at his feet, (which, as 
was well said, is the best passage 10 his heart 
will vouchsafe unto'us our ancient liberties an 

_ birth-rights, with a thorough reformation of this 
and other just grievances? And so I u. 
crave pardon of this bonourable house, that 
have made a short lesson long. 

Upon this and other arguınents made in this 
Case of the Habeas Corpus, the hoose referred 
the whole business to a einer. to examine 


all the proceedings: concerning which, Mr. 


Selden afterwards made report to the house, 
that Mr. Waterhouse, a Clerk in the Crown- 
Oflice, being examined before the Committee, 
did confess, that by direction from sir Robert 
» Heath, the kimg’s Attorney-General, be did 
write the draught of a Judgment in the Case 
before-mentioned, which was delivered to Mr. 
Attorney. And Mr. Keeling being examined 


before the Committee did confess, that after 


Mich, term last, the Atterney-General wisbed 
him to make a rn entry of the Habesas 
Corpus: to which he answered, he knew no 
ecial entry in those cases, but only a Remit- 
etlur: but said to Mr. Attorney, that if he 
pleased to draw one, and the court after assent- 
er to it, he would then enter it. The Attorney 
did accordingly make a draught, and the copy 
thereof Mr. Keeling produced to the commit- 
tee. And furtlier said, that he carried this 
draught to the Judges, but they would not as- 
sent to & special entry: nevertheless, the At- 
torney-General divers times’sent to him, and 
told him there was no remedy, but he must en- 
ter it. Yet a week before the parliament met, 
the Attorney-General called for the draught 
"again, which accordingly he gave unto hım, 
and never heard of it more. 


Sir Robert Philips, upon this report, gave 
his opinion, “ That this iatended Judgment in 
the Habeas Corpus, was a draught made by 
some man that desired to strike us from all our 
Liberties: but the Judges justiy refused it. 
But if the Judges did intend it, we sit not here 


(said he) to answer the trust we are sent for, if 


we prescnt not this matter to his majesty. 
Let this business be further searched iato, and 


‘ March 27. The house proceeded in further 
Debate of the Liberty of the Subject. When 

Mr. Hackwell resumed the debate of the 
matter concerning the Habeas Corpus. 


Mr. Hackwell.. 

The late Judgmient, said he, which lies ın 
bar, is only an award, and no Judgment ; and 
intheL. C. Justice’s argument, tliere was no 
word spoken, ‘That the kimg miglıt commit or 
detain without cause. For the king to commit 
a man, is indignum rege : wercy and bonour 
flow immediately from the king, judgment aud 
Justice are bis too, but they flow from his mi- 
nisters; the sword is carried before him, but 
the sceptre is in his hands, These are true 
emblems of agood king. The law admits not 
the king’s power of detaining in prison at plea- 
sure. In ancıent times prisons were but ° pro 
‘ custodia, carceres non ad pauam, sed ad 
‘ custodiam.’ Admit the king may commit a 
man, yet to detain him as long as Le pleuseth 
is dangerous, and then a man shall be punishied 
before his offence : Imprisonment is a macera- 
tion of the body, and horror to the mind; it is 
vita pejor morte. 


Tben the house commanded that Case in tlıe 
Lord Chief Justice Anderson’s Book, all of his 
own hand-writing, to be openly read. The 
words of the Report were tbese : 

“ Divers persons fperont committes a seve- 

'ral temps a several prisons, sur plensure sans 
bon cause parte de queux estiant amesnes en 
Banck le Roy. Et parte en se Commune 
Banck fueront accordant a la ley de la terre 
mise a large et discharge de le imprisonment, 
pur que aucuns grants fueront ostendus et pro- 
cure un commandment a les Judges que ils ne 
fera issent apres. Ceo nient meens les Judges 
ne surcease mes per advise enter eux ils fesoi- 
ent certain Articles le tenour de queux ensue, 
et deliver eux al seigneurs Chauncelor et 
Treasurer et eux subscribe avec toute lour 
maines, les Articles sont come ensuont.” 

« We her majesty’s justices of both benches, 
and barons of the Exchequer, desire your lord- 
ships, that by some good means some order 
may be taken, that her highness’s subjects may 
not be committed or detained in prison by com- 
mandment of any nobleman or counsellor 
against the laws ot the renlm; either else heip 
us to have access to her ınajesty, to the end #0 
become suitors to her for the same; for divers 
have been imprisoned for suing ordinary actious 
and suits at the Cammon Law, uutil they have 
been constrained to lenve the same against 
their wills, and put the same to order, albeir 
jadgment and execution have been had therein, 
to their great losses and griefs ; for the aud of 
which persons, her majesty’s writs have sundry 
times been directed to sundry persons, having 
the custody of such s unlawfully anpri- 
soned, upon which Writs, no good or lawful 
cause of imaprisonment hath been relurned om 
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wertiied. Whereupon, sccording to the laws, 
they hare been Jdischarged of tleir imprison- 
ment; same oi which persofs s0 delivered, 
have been again committed to prison in secret 
and not to any common or ordinary 
- prison, or lawful oflicer or sheriff, or other law- 
fully authorized, to havc or keep a gaol; so 
that upon complaint made for their.delirery, 
tbe queeu’s courts cannot tell to whom to di- 
rect ber majesty’s writs; aud by tlis means 
Justice cannot be done. And ınoreover, divers 
oficers and serjeants of London have been 
ınany times comnitted fo prison for lawful ex- 
ecuting of her majesty’s writs, sued forth of 
ber majesty’s courts at Westminster; and 
therehy her majesty’s subjects and oflicers are 
so terrified, that they dare not sue or execute 
her majesty’s laws, her writs and command- 
ments: divers others have been sent for by 
pursivents, and brougbt to London from their 
dwellings, and by unlawful mnprisonment have 
been constrained, not only to withdraw their 
lawful suits, but bave also been compelled to 
pay the pursiyants, sö bringing such persons, 
great sums of money. All which upon com- 
plaiut the judges are baund by oflice and oath 
to relieve and help, by and according to her 
majesty’s laus. And when it pleaseth your 
lordships to will divers of us to ser domn iu 
wbat cases a prisoner, sent'to custody by her 
majesty or her council, are to be detained in 
prison, and not to be delivered by ber majesty’s 
Court or Judges; we think, that if any person 
be committed by her majesty’s command, from 
ber person, or by order from ıhe Council-board; 
and if any one or two of ber council commit 
one for High-Treason, such persons so in the 
cases before committed, may not be delivered 
by any df ber courts, without due trial by the 
law, and jadgment of acquittal hau: never- 
theless the Judges may award the queen’s writ 
to bring tbe bodies of such prisoners before 
ihem ; and if upon return thereof, the causes 
et ıheir commitment be certified to the judges 
as it ought to be : then the judges in: the cases 
before, ougbt not 10 deliver him; but to re- 
mand him to the place from whence he came, 
which cannot be convenienty done, unless 
notice of the cause in general, or else in spe- 
cial, be given to the keeper ur gaoler that shall 
hare the custody of such prisoner.” All tie 
Jadecs and Barons did subscribe their names 
to these Articles, Ter. Pusche 34 Eliz. and de- 
livered one to te Lord-Chancellor, and’ another 
to tbe Lord Treasurer: after which time there 
did follow more quietness than beiore, in tle 
cause before-mentioned. : 

After vbe reading of this Report, 

Sir Edzard: Coke said, That of my own 
knowledge this Book was written with my lord 
Anderson’s own band, it is no fiyiug report of 
a young stadent. I was solicitor then, and 
treasurer Burleigh’was as much against com- 
mitment as any of this kingdom ; it was the 
‘White Staves, that made thisstir. Let us draw 
towards a conclusion : the question is, Wliether 
a Freeman can. be imprisoned by the king, 
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without setting down the cause ? I leare it as 
bare as /Esop’scrow, they that argue against 
it, * Humores moti et non remoti corpus’de- 
‘struunt.. Jt is a maxım, the common law ' 
has admeasured the king’s prerogative, that in 
10 case it can prejudice the inheritauce of the 
subjects; had tlıe law given the prerogative wo 
that wbich is taken, it would have set some 
time to it, else mark what would follow. I 
shali have au estate of inberitance for life, or 
fur years in my land, or propriety in my goods, 
and I shall be a tenant at will for my liberty ; 
I shall have propriety in my own house, and 
not liberty in my person, ° Perspicue vera non 
“sunt probanda.’” The king hatb distributed 
his judicial power to courts of justice, and to 
ministers of Justice ; it is too low for so kreat a 
monarch as the king is, to commit men to 
prison ; and it is against law, that men should 
be committed, and no cause showed. I would 
not speak this, but that I hope my gracious 
king will hear of it: yet ıı is not I, Edward 
Coke, that speaks it, but the Records that 
speaks it; we have a national appropriate Law 
to this nation, * divisisab orbe Britannis.’ 
Rir, Selden. 

I vas sent hither, and trusted with .the lives 
and liberties of them that sent me. Since I 
came, I took here an oath to defend the king’s 
prerogauves and, rights. I profess, though 
once | was of council, and then I spoke for my 
fee, for the gentlemen in their Habeas Corpus; 
yet now I speak according to my knowledge 
and conscience. 

Tlie question is, Whether any sut:ject or 
freeman, that is committed to prison, and the 
cause not shewn in the Warrant, he ought to 
be bailed or delivered ? I think, confidently, it 
belongs to every subject that is not a villein 
that be ought to be bailed, ur deliveseil. 

I shall speak io this course, 1. I will shew 
the Reasons. 2. Acts of Parliament. 3. Pre- 
cedents. 4. Answer Objections. 

I. Reasons drawn from three heads : 

1. From Reınedies provided by the common 
law against imprisonınent. For tiint precions 
thing of Liberty there are divers reı-edies, by 
which it appears, if no known cause be of iur- 
ther detainment, he is to be delivered. 1 will 
not mention the action of false imprisonment, 
but the writ de odio et otia which ıs not taken 
away, forthat itis in Magna Charta. That 
writ was sent to know, if the party imprisoned 
were cnmmitted for any cause of malice and - 
hatred, and this was to be enquired of in jury. 
For the writ de homine replegiando, if one be 
imprisoned under the sheriff, he must be’deli- 
vered, if he be not detained for a cause for 
which he is not replevisable. Forthe Habeas 
Corpus, tlıe Keeper is to bring the body ‘ ad 
‘ subjiciendum et recipiendum.’ If there be 
no cause, how can tbe Court consider of the 
cause ?_ For appeal, by the old law in the time 
of H. 1, one imprisoned might have bis appeal, 
as nppears by Bractun, c. 25. Jdib. de corona, 
Eleta, c. 48. 

3. The second reason ı5 fiorn the oonsidern; 
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tion of Freemen and Villeins. All admit we 
are liberi komines; but de but consider the 
difference of Villeins and Freemen, and I know 
no difference in their persons, but only the one 
cannot be imprisoned, as the vther ınay. 
Whoever can say Il can imprisun him, I will 
say he is mıy villein. It is the sole distinction 
of Freemen, that they cannot be iınprisoned at 

leasure. In old time none but Jews and Vil- 
Br could be imprisoned, and confined. The 
Jews were as demesne villeins of the king ; he 
could send to them to lend money, and if they 
did not, he imprisoned them. 

3. From matter of Punishment. When any 
thing ıs declared by any new statute to bean 
offence, it goes, That he shall be fined and im- 
prisoned. To what end were this in any act 
of parliament, if imprisonment was at tbe 
king's will? 

1l. For Acts of Parliameut, Mogna Charta, 
<. 19. In that act when it was first made, ıt 
was “ nec eum in carcere mittimus, 17 Job. 
that statute was made, and then it had those 
words. The course then was to send dawn all 
acts of parliament and charters to the abbeys 
to be enrolled. Matthew Paris, 345. & 342. 

‚recites $hat charter of 17 John. 

They object in Magna Charta, there ıs “ lex 
* terra,’ and by tlıe law one ımay be imprisoned. 
‘ Lex terrw’is the process of bar. for the law 
imprisons no man at all, but it is meant the 
process of law, 5 E.3. Upon some occasion it 
was enacted, That none be'attached contrary 
to the Great Charter and the law of the land. 
25 E. 3, divers were committed to the Tower, 
and no man knew wherefore, wlıereupon was 
25 E.3, made, 28 E. 3, c. 3, 36 E. 3, n. 9. is 
against imprisonment, “per specialemandatum. 

III. For. Precedents, 18 E. 3, rot. 33 H. 1, 
11. 8, rot. 9, 12 Jac. rot. 153. 2 

IV. Objections against it. First, Against 
ihe reason ; a man may be committed for a 
point of state that may not be known: I un- 
derstand not matters of state; I expected not 
the objectiun in a Court of Justice; and it 
may be a word for any king to try the courage 
of his judges, and to suppose there is a cause of 
state, wien perhaps there isno cause Appears 
tothem. Itisasiftbey sent him back to pri- 
son, Ihey knew not wherefore ; which cannot 
be in a court of justice, where they are sworn 
to do justice. 

Secondly, As to tlie Acts of Parliament, the 
Judges gave no answer, but only commended 
theın ; but the Attorney answered them with 
one blow to strike*them all ; that they- are to 
be considered for common andordinary cnuses, 
that happen in Westminster-ball ouly. But .do 
but consider Magua Charta, which reflects 
upon the king; “ nec super eum ibimus.’ By 
tlıe law, ifI bring an Appea) of Murder against 
a nobleman, which is my guit, he shall not be 
tried by his peers, but ıf he be indicted for 

- „that murder, which is the king’s suit, he shall; 
wbich shews, that that which is in Magna 
Charta is meant of the king, though it be not 
iu the tbird person. 


Third Objection is against the Statute. of West- 
minster 1.c. 15. Butthe king’s command ıs 
the command öfthe king by hıs jnstioes ; and 
also the word, ‘ Replevisable,’ never signihltes 
bailable ; bailable, is in a Court of Record, by 
the king’s justices : but replerisable, ıs by the 
sherif. The statute is to the sheriff, and ıt 
shews the particular causes, and concludes tiat 
the sherift shall lose his bailiwick. ’T'he sheriff 
could never replevy one for murder, or matters 
of the forest: but in the King’s-bench for 
murder, or matters of the forest, they may, 3. 
assıs. 19, 21 E. 4, 25. 22 1. 6, 48. Nenton. If 
any man be taken by our command, or by the 
command of the king, if the sheriff take the 
arty, he must come to us, we will grant a 

upersedeas. 

Fourthiy, They object against the precedents 
cited ; they are all of this kind, they were im- 
prisoned * per mandatum domiti regis,’ or 
* concilii,’ without cause, or the cause is ex- 
pressed. When the cause is expressed, and is 
within the cognizance of the court, there they 
bailedthem ; but when it is for felony or trea- 
son, itımay be done beyond ıhe seas, and then 
the court has no cognizance ofthem. When 
no cause is set, yet bailment is alledged; tlıen 
they answer divers were so bailed, but the 
cause appears by Paper-Books ; but I never 
saw these Books to be Records, and Judges of 
Record made their Judgment in Records, and 
the cause only appears by Record. 

For the Resolution cited 34 Eliz. all prece- 
dents were read, acts of parliament indeed were 
passed over, and yet tlıat was not read. As 
we have that liberty here, so I dare say, no 
prince in Christendom doth assume this power 
to imprison any without any cause. 1 find no 
steps or ee of any such power.* 

Saturday, March 29, 1628. Mr. Solicitor 
spake as fulloweth : 

My care when I spake last was to give satis- 





# & Die Veneris, Mar. 28. I rise to make 
a motion. Yesterday alearned Arguınent was 
made by Mr. Solicitor, and 21 Edw. 1, was 
cited by him, wlıich makes clearly for the Sub- 
Ject, also for that salus populi. 1 am sure that 
* libertas populi est salus populi.” And Festus 
himself that sent Paul to Agrippa was a lawyer 
ofthe empire ; and to send a prisoner without 
signifying the crimes laid agamst him, seemed 
unreasonable-to Festus to do. By the law of 
the empire none. were to be committed above 


thirty days, and the gaoler is under a penalty tu 


certify the cause of the prisoner’s commitment: 
and if thegaoler beslack, he is to be fined. When 
they speak here ofthe Judgment given in the 
King’s Bench, tbey say the Precedents were 
mis-recited, Let a Sub-committee search into 
those Judgments and Hrecedents. I heard 
here a guousqgue, and there is nothing but a 
remittitur. ‘i'he course_of the ofieer is to 
enter quousgue, &c.und that istill ıbey be de- 


livered by law, and is all the Judgment that - 


can be” Er MSS. Pymmii. 


See Selden’s 
Life io bis Works, 


s1] STATE TRIALS, 3 Cuanızs 1. 


faction that the judges did not err in their late 
Resoluttons; but if they did, it was cum patri- 
62.3: the Judges knew notling ofthe cause of 
tbe gentlemen’s imprisonment ; if they had: 
kılown the cause of their imprisonment In pri- 
vate, they would have appealed to his majesty 
for his grace. For to reiterate all the autho- 
rities I will not, I have something to say in the 

Int, to pat into the scale, which might have 

n then said, hd it not been für the unhappy 
difference that might have been between the 
two couris in Westminster-hall, the King’, 
bench and the Chancery Court. 

In 13 Jac. divers were committed for dis- 
obedience to the Decree of the Court of Chan- 
cerr, as namely Rosswell and others, and it was 
resolved, That the Jurdges could not deliver 
such, and at the same time some were com- 
ınitted by warrant from the king and the lords 
of ıhe council, and this came in question, Mich, 
13 Jac. andso continued divers Terms. There 
was then recourse ‚had t9 those arguınent«, and 
1 have a report bere of that ine what (he 
judges did then, part whereof I will read. 

It was resolved by Coke,? Crook, Doderidge 
and Houghton, that the return was good, and 
tbat the cause need not to be disclo.cd, heing 
‘pur mandatum concilü,’ as “ arcana regni’ 
(and ıhe report further saith, That in 34 Hliz. 
it was resolved accordingly), and by Coke it 
was said, That ifthe privy-council commit one, 
he ıs not bailable by any court ofjustice, and 
Stamford’s opinion ıs so, fol. 72. Ste what 
opinion the Judge had of the resulution in 34 
Eliz. and of Sta.ufard, 


To this sir Edward Coke replied: This re- 
port moves not me at all; that report is not 
yet 21 years old, but under age, being iu 13 
Jac. In truth, when I read Stamford, I was uf 
his opinion at the first, but since, looking into 
those Records hefore-mentioned, I was of ano- 
tber mind. He brings in as ill time 13 Jac. 
when there was clashing between the Court of 
Kung’s-bench and Chancery, as also there were 
then ınany of the traitors that were of the 
Powder-Treason, comaritted ‘ per mandntum 
 concalii.” 

Upon Monday, April 1, the Debate being 
se-assumed, sir Robert Philips moved, That 
considering the house ‘was now ready for the 


® Coke was then a Judge, and in farour at 
eovrt. 

t_“ Coke of one mind, wben a Judge, and 
sa favour; of another, when out ofcourt, and 
discontented.” (Note to old Edition.) 

Of Coke’s conduct in parliament, Mr. Bar- 
rington, in a Note to his Observanions on Sta- 
tote Westminster the Second, says, “ The 
late publication ofthe Journals of the House 
of Comnıons shews, that be did not, as a Mem- 
ber of Parliament, peu his amazing know- 
ledge of municipa law, to political purpages ; 
as he generally argues iu the same manner, and 

from the same. authorities, which he cites in 
hi; Institutes.” 
YoL. 1Il 
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uestion, they might hear the resolution read 

of all the Judges in 34 Eliz. about this matter. 
Then 

Sir Edward Coke stood up and said, The 
glass of Time rans out, and something cast upon. 
us hath retarded us; wien I spake against the 
Loans and this matter, I expected blows, and _ 
somewbhat was spoken, though notto the matter. 
Concerning that (that hath been objected), I 
did when I was a Judge, I will say sumewhat. 
Indecd, a motion was ınade, but no argument 
or debate, or resoluiion upon advice; I will 
never palliate with this house, there is no Judge 
that hath an upright.leart to God, and a clear 
heart to ıbe world, but he hath some warrant 
for every tliing that he doth. I confess when 
l real Stamfurd then, and had it in ıny hands, 
I was of that opinion at the Counctil-Table; 
but when 1 perceived that some members of 
this house were taken away, even in the face 
of this house, and sent to prison, and when I 
was not far off from that place myself, T went 
to my book, and would ot be quiet till I had 
satished myself, Stamfurd at the first was ıny 
guide, but my guide had deceived me, there- 
fore | swerved fra it: I have now better 
guides, Acts of Purtiament and otbier prece- 
dents, these are now my guides, I desire ta 
be free from the inıputation that hath been 
laid upon ıne. 

As tor the Copy of the intended Judgment, 
I fear, had it not been for this parliament, it 
had been entered ere tlıis time; n parliament 
brings Judges and ull other men into good or- 
der: if any clerk had drawn this drauglt, he 
would have dune it by » precedent, aud there 
can be no precedeut found that warrants ıt, 
and therefore 1 believe that sone otlier did it.. 
— This draught of tbe Judgment, should it be 
entered, will sting us to death, “quia nulla 
‘causa fuit ostentn, ideo ne fuit baileabile ;’ 
and that it anpears to be so by the Records. I 
persuade myself Alr. Attorney drew it; I had 
a copy of ıny lord Anderson’s Report of tlıe 
Judges Resululion, 34 Yliz. long ago; but I 
durst not vouch it (and it was so in that copy) 
fur that it was Apocrypha, and did not answer 
his gravity that made it, and yer it was cited 
it the King’s Bench, ‘ That all the Judges of 
England ruled it so.’ 


Then the House of Commons came to the 
following Kesolutions : 


Resolved upon the question, nem. con. 

° 1. That no Freeman ought to be detained 
* or kept in prison, or otherwise restrained by 
“thecommänd of the king or privy-council, or 
‘ any other, unless some cause ef the commit- ' 
‘ ment, detainer or restraint be expressed, for 
“ wbich by law he ought to be committed, de- 
* tained or restrained. 

“ II. That the Writ of Habeas Corpus may 
“not be denied, but ought to be granted to 
“every man that is committed or detained in 
‘ prison, or otherwise restrained, though it be 
‘by tthecommand of the king, the privy-coun- 
“ cl, or any otber, he praying the sure. 

“. 
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‘ III.-That if a Freeman be committed or 
€ detained in prison, or otherwise restrained by 
“the command of the king, the privy-couucil, 
‘ orany other, no cause of such conımitment, 
‘ detainer, or restraint being expressed, for 
© which by law he ought to be coımmitied, de- 
€ tained, or restrained, and the same be return- 
ed upon an Habeas Corpus, granted for the 
€ said party ; ıheu he ouglut to be delivered or 
© bailed.’ 


And then taking into consideration the Pro- 
perty of the Subject in his Goods, they came to 
this Resolution, to which there was not a nega- 
tive; viz. 


€ That ıt is the antient and indubitableaftight 
“ofevery Freeman, that he hath a full and ab- 
° solute property in his goods and estate ; that 
‘ no Tax, Tailisge, Loan, Benevolence, or other 
© like charge ouglit to be commanded, or levied 
‘by the king, or any of his ministers, without 
€ common cunsent by act of parliamıcnt.’ 


The Commons haviog shewed their care of 
the Subjects in the Liberty of their Persuns, 
‚and Propriety in their Goods, did now prepare 
to trausmit their esolutions to .tlie Lords for 
their concurrence ; and several members were 
appointed to manuge a Conference with ıbe 
Lords concerning the same; and Mouday, 
April 7, the Conference was held, and opeued 
by sir Dudley Diggs. 


A Coxrerence desired by the Lords, and had 

‚ bya Committee of both Houses, concern- 

ing the Rights and Privileges of the Sus- 
JECTS. j 


Sir Dudley Diges. 

Mx Lords ; I shall, F hope, auspiciousiy be- 
gin this Conference this day, with an observa- 
tıon out of an Holy Story, in the days of good 
king Josiah, 2 Chron. 34, when the land was 
purged of Idolatsy, and the great men went 
about to repair the House of God; while mo- 
ney was sought for, there was found a Book of 
the Law which had been neglected, and after- 
wards being presented to the good king, pro- 
cured tlie blessing, which your lordship may 
read in the Scriptures. 2 Kings 22. 

My good lords, I aın confident your lord- 
ships will as cheerfully join with the commons, 


in acknowledgment of Gad’s great biessing in, 


our good king Josiah, as the knights, citizens, 
and burgesses of the house of commons, by me 
their unwortbiest servant, do thankfully re- 
member your most religious and truly honour- 
able invitation of them to the late Petition, for 
cleansing this land from Popish Abominations ; 
which I er truly call a necessary and a happy 
repairing of the House of God. And, to go on 
with tbe parallel, whilst we the commons, out 
of our good aflections, were seeking for money, 
we found, I cannot say a Book of the Law, but 
many, and those fundamental points thereof 
neglected and broken, which hatlı occasioned 
our desire of this Conference: wherein I am 
first commanded to shew to your lordships in 


general, that the Laws of England are ground- 
ed un reason, more ancient tlıan books, con- 
sisting much in unwritten customs, yet so full 
of justice and true equity, that your most ho- 
nourable predecessors and ancestors many 
times propugned them with a nolumus mularti ; 
and so ancient, that from tlıce Saxon days, not- 
withstanding the injuries and ruins of time, 
they have continued in most paris the same, as 
may appear in cld remaining monuments ofthe 
laus of Ethelbert, the first Christian king of 
Kent, Ina the king of the West-Saxons, Offa of 
the Merciasıs, and of Alfred the great monarch, 
wlo united the Saxon Heptarchy, whose laws 
are yet to be seen, publishied, as some think, 
by parliament, äs lie says to that end, ‘Üt quı 
* sub uno rege, sub unun lege regerentur.” And 
though the Book of Litchfield, speaking of tbe 
troublesome times of the Danes, says that then 
‘ Jus sopitum erat in regno, leges et consuetu- 
‘ dines sopitiz sunt,’ and “ prava voluntas, vis, 
‘ et violentin magis reguabant qua judicia vel 
© justitia ;’ yet, by the blessing of God, u good 
king, Edward, commonly called St. Edward, 
did awaken those laws,and as the old words are, 
© Excitatis reparavit, reparatas decoravit, de- 
€ coratas confirmavit.’ \Vhich “confirmavıt,’ 
shews, that good king Edward did not give 
those laws, which William the Conqueror, and 
all his successors, since that time, have sworn 
unto. 

And here, my lords, by many cases frequent 
in our ınodern laws, strongly concurring wiıh 
those of the ancient Sason kings, I might, ıf 
time were not precious, demonstrate that our 
Laws and Customs were tlıe same. 

I will only ınreat your lordships leave to tell 
you, that as we have now, even ın those Saxon 
times they had their Courts-Baron and Courts- 
Leet, and Sheriff-Courts, by which, as Tacitus 
says of the Germans their ancestors, ‘Jura 
‘ reddebant per pagos et vicos;’ and, I do be- 
lieve, as we hare now, they had their parlia- 
ments, where new laws were made ‘ cum con- 
‘ sensu prelatorum, magnatum et totius Coın- 
€ munitatis ;’ or, as another writes, “ cum con- 
‘ silio prelatorum, nobilium, et sapientium lai- 
 corum.’ I will add nothing out of Glanvile 
that wrote in the time of H. 2, or Bracton that 
wrote in the days of‘ H. 3, only give me leave 
to cite that of Fortescue, the learned Chancel- 
lor to H. 6, who writing of this kiugdow, says, 
€ Regnum illud in oınnibus nationum, et regum 
‘ temporibus, eisdem quibus nunc regitur legi- 
€ bus et consuetudinibus, regebatur.” But, my 
good lords, as the poet said of Faine, I may say 
of our Common-Law ; 


‘ Ingrediturque solo caput inter nubila condit.’ 


Wherefore the cloudy part being mine, I will 
make haste t0 open way for your lordships to 
hear more certain Arguments, and such as go 
on more sure grounds. 

Be pleased then to know, that it is an un- 
doubted and fundamental point of this so an- 
cient Common-Law of England, that the Sub- 
jecet -hath a true property in his Goods and 
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Posessons, which doth preserve, as sacred, | by interpretation or repeal by future statutes, 


hat aeum ci tuum, that is tlıe nurse of indus- | 


trr, and mother of courage, and without which, 
there can be no Justice, of which meum et tuum 
is the proper object. But the undoubted 
birtbrigbt of free Subjects, hath lately not a 
ututle been invaded and prejudiced by pressures, 
the more grievous, because they have been 
pursued by imprisonnient, contrary to the fran- 
chises of Usis land; and when, according to 
the laws and statutes of thisrealm, redress hath 
heen songht for in a legal way, by demanding 
Habeas Corpus from the Judges, and a dis 
charze or trial according to the law of the land, 
sacces3 bath failed; that now enfourceth the 
cauımons, ın this present parliament assembled, 
to examine by acts of parliament, precedents 
and reasons, the truth of the English Subjects 
Liberty, which I shall leave to learııed gentle- 
men, whose weighty Arguments, I hope, will 
leave no place in your lordskips memories, for 
the errors and infirmities of your humblest 
servant, that doth thankfully ackuowledge the 
great farour of your honourable und patient 
attention, 


Me. LITTLETON’s ARGUMENT. 


Made by the command of tlie House of Com- 
mons out of Acts of Parliament, and autho- 
rities of law, expounding the same, at the 
first Conference with the Lords, concernin 
the Liberty of the Person ofevery Freeman. 


My lords; Upon tbe occasions delivered by 
the gentleman that last spake, your lordships 
hare heard the Commons have taken into their 
serious consideration tbe matter of Personal 
Liberty, and after long debate thereof on divers 
days, as well by solemn arguments, as single 
propositions of doubts and answers, to the end 
no scruple might remain in any man’s breast 
unsatishiedl, they hare upon a full search, and 
clear understanding of all tbings pertinent 
to the question, unanimously declared: That 
no Freeman ought to be committed or detained 
in prison by the command of the King or Privy- 
Council, or any other, unless some cause of 
the commitment, detainer, or restraint be ex- 
pressed, for wlich by law he ouglıt to be com- 
mitted, detained, or restrained. And they have 
sent ıne, with other oftheir members, to repre- 
sent unto your lordships the true grounds of 
such their Resolution, and have charged ıne 
particularly, leaving the reasons of law and pre- 
cedents for others, to give your lordships'satis- 
faction, that this Liberty is established’and con- 
firmed by the whole stäte, the king, the lords 
spiritual and temporal, and commons, by se- 
veral acts of parliament; theauthority whereof 
is so great, that it can receive no answer, save 





® This Argument of Mr. Littleton is printed 
in * Cortoni Posthuma;’ as ifmade by sir Ro- 
bert Cotton, bart. But whosoever consults the 
Historians of those times, will find, tlıat Diggs, 
Littleton, Selden and Coke, were the fuur 
lawyers appointed by the House of Commons 
to manage that memorable Conference. 


And those that I shall mind your lordships uf, 
are so direct in point, that tlıey ean bear no 
otlier exposıtion at all, and sure I am they are 
still in furce, 

The first oftbem’is the Grand Charter of the 
Liberties of England, first granted in the 17th 
of king John, and renewed in tlıe 9 Hen. 3, and 
since confrmed in parliament ab.,ve 30 times. 
The words are tlıese, ch. 29. * Nullus liber 
* homo capiatur, vel imprisonetur, aut disseisie- 
“tur de libero tenemento suo, vel libertatibus, 
“ vel liberis consuetudinibus suis, aut utlagere- 
‘ tur, aut exuletur, aut aliquo modo destruatnr, 
“ nec super eum ibimus, nec super eum mitte- 
; mus, nisi per legale judicium parium suorum 
‘ vel per legem terre.’ 

These words, “ nullus liber homo,’ &c. are 
express enough, yet it is remarkable that Mat- 
thew Paris, an author of sprcial credit, dotlı 
obserre, fol. 432, that the Charter of 9 HI. 3, 
wäs the very saıneas that of 17 John, © in nullo 
‘ dissimilis’ are his words; and that of king 
Jolın he setteth down verbatim, fol. 342, and 
there the words are directiy “Nec eum in 
* carcerum mittemus:’ and such a corruption 
as is now in print, night easily happen betwixt 
9 H. 3, and 28 E. 1, when this Charter was 
first exemplified, but certainly there is suffici- 
ent left in that which is extant to decide this 
question. Forthe words are, ‘ That no Free- 
“ man shall be taken or imprisoned, but by the 
‘ lawful judgment of his peers ;” which isby a 
jury of peers, ordinary jurors, or others, who . 
are their peers, or by the law of the land: 
which words, “Law of the land,’ must of 
necessity be understood in this nation, to be 
by due process of the law, and nut the law 
of the land generally, or otherwise it would 
comprehend bond-men (vnhom we call Vil- 
leins) who are excluded by the word * Liber;’ 
for the general law of the land doth allow their 
lords to iimprison tem at their plensure without 
cause, wherein they only differ from tlıe free- 
men in respect of their persons, who cannot be 
iinprisoned without a cause. And that this ig 
the true understanding of these words, “Per 
legem terriz,’ will more plainly appear by di- 
vers other statutes that I sball use, ‚which do ° 
expound the Jaw accordingly. And though the 
words of this Grand Charter he spoken in the 
third person, yet they are not to be understood 
of suits betwixt party and party, at least not uf 
them alone, but even of the king’s suits against 
his subjects, as will appear by the occasion of 
getting ofthat Charter, wlıich was by reason of 
the differences betwixt those kings and their 
pesple, and therefore properly to be applied 
unto their power over them, and not to ordi- 
nary questions betwixt subject and subject. 

Secondly, The word ‘ per legale judicium 
‘“parium suorun,’ immediately prect ding Ihe 
other of “ per legem terrz,' are meant of Trials 
at thie king’s suit, and not at the prosecution of 
a subject. And therefore, if a peer ufthe real 
be arraigned, at the suit of he king, upon an 


Indictment of nıurder, he shall be tried by his 
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peers, that is nobles; but ifhe be appealed of 
Murder by a subject, his trial shall be by an 
ordinary Jury of 12 tieeholders, as appcaretli 
in 10 E. 4, 6,33 11. 8, Brooke Title Trials 142. 
Stan. Cor. li. $, ca. 1, fol. 152. and in 10 E. 4, 
6, itis said, such is the meanıng of Mayna 
Charta, for the same reason: therefore as‘ per 
* judiciuni parıum suorum’ extends to ıhe king’s 
suit, so shall these words ‘ per legem terre.’ 

Andin 8E. 2, rot. parl. n. 7, there is a Peti- 
tion that a Writ under the privy-seal went to 
the guardians of the great seals, to cause lands 
to be seized into thu king’s hands, by force of 
which ıbere went a writ out ofthe Chance: y to 
the Escheator, to seize, agaisıst ıhe furın of the 
Grand Charter, that the king nor his ministerg 
shull out no man ofhis Ireelioll without renson- 
able judgiwent, and the party was restored to 
his land: which shewed the statute «did extend 
to ıhıe king. 

There was’no invasion upon this personal 
Jiberty, till the time of Edw. 3, which was soon 
tesented by ıhe subject; for in 5 E.3, c. 9, it 
is ordained in these words: * It is enacted that 


“no man from henceforth shall be attached by 


* any accusation, nor fore-judged of life or limb, 
® nor fıls lands, tenements, goods, uor chattels, 
* seized into the king’s hands, against the form 
-* ot the Great Charter, and the law of the land. 
25 E. 3, c. 4, it is more full, and doth expound 
the words ofthe Grand Charter, and is thus: 
* Whereas it is contained in ıhe Grand Charter 
© of ıhe franchises of England, tlıat no freeman 
“shall beimprisoned, nor put out of his freehold, 
* nor free custom, unless it be by tlıe law of the 
* land; it is awarded, assented, and established, 
"that !rom heice none shall betaken by pe- 
* tition or suggestion, made to our lord the king, 
*orto his council, unless it be by Indictwent, 
* or presentment of his grod and lawful people 
* of the saıne neighbourhood ; which such deeds 
“ shall be done in due manner, or by process 
* made by writ original at the common law, nor 
* that none be outed of hs franchises, nor of his 
* freehold, unless he be duly brought in to an- 
© swer,and fore-judged of the saıne by the course 
‘ofthelaw; and if any thing be done against 
* the same, it shall be redressed and hulden for 
% nought ’ j 

Out of this Statute I observe, that what in 
Magna Charta, and the preamble of the Statute 
is termed ' by the law of tbe land,’ isin the body 
ofthe Act expounded to be by process made 
by the writ original at the common law, which 
is a plain interpretation of the words © law of 
“the land’ ınthe Grand Charter. And I note 
that ıhis law wos made upon the commitment 
a divers to the Tower, no man yet kyoweth fur 
what. 

28 E.39,c.3, it is more direct, this liberty 
being folowed with fresh suit by the subject, 
where the words are not many, but very full and 
significant; * That no man, of what state or con- 
" ditinn soever he be, shall be put out of his 
# lands or tenements, nor taken, nor ınprisoned, 
* nor disinherited, nor put to death, without he 
* be brought in to answer by due process of law.’ 


Here your lordships sec the usual words, “ the 
“law of the land,’ are rendered by due proce-s 
of the law. 

36 E. $, Rot. Parl.n. 9. _ Amongst tbe pe- 
titions of the commons, one of theın being tran- 
siated into English out of French, is tlius; first, 
that the Great Charter, and the Charter of the 
Forest, and other Statutes made inustime, and 
the time of his progenitois, for the profit uf him, 
and his commmonalty, be well and firmiy kept; 
and put in due Execution, without pntting dis- 
turbance, or making arrest contrary to theın by 


special command, or in other manner. 


The answer to the Petition, which makes it an 
act of parlinmeht, is, © Our lord the king, by the 
€ assent ofthe prelutes, dukes, earls, barons, andl 
‘ tbe commonalty,hath ordained and establısh- 
© ed, that the said Charters and Statutes be held, 
“and put in execution, according to the said 
‘ Petition.’ Itis observable, that the Statutes 
were to be put in execution according to tlıe 
said Petition, which is, ılıat no arrest sliould be 
made contrary to the Statutes, by special com- 
mand. “This concludes the question, and is of 
as great force as if it were printed, for the Par- 
liament Roll is the true warrant of-un act, und 
many are umitted out of the Books, that are 
extant inthe Roll. 

86 E. 3, Rot, Parl. n. 22, explaineılı it fur- 
ther; for there the Petition is, * Whereas it is 
° cuntained in the Grund Charter and other 
“ Statutes, that no man be taken ur imprisoned 
° by special command without Indictment, or 
“ other due process to be made by the law, and 
‘ oftentimnes it hath been, and yet is, many are 
“ hindered, taken and iimprisoned without In-. 
* dictment, ur other process wade by the law 
*“ upon them, as well of things done out of ıhe- 
“ Forest ofthe king, as for other things ; th.t it 
‘“ would therefore plense our said lord to com- 
“ mand those to be delivered, wliich are so taken 


‘“ by special comınand against tl:e forın of the 


‘ Charter and Statutes as aforesaid.’ 

The Answer is, * The king is plensed, that if‘ 
“ any man find himself grieved, that he come 
“and make his complaint, and right shall be 
° done unto him. hr E.3,c. 18, agreeth in 
substance with them: it saith, * Though it be 
s See in the Great Chärter, that no man 
* be taken nor imprisoned, nor put out of his 
* freehld without process ofthe law; neverthe-. 
‘ less divers people make false suggestions to ıha 
“ king himself, as well for malice as otherwise, 
‘ wheregt the king is often grieved, and divers 
‘“ ofthe realm put in damage, against the form 
© ofthe same Charter; wherefore it ıs ordained, 
* thatallthey which make such suggestions, shall 
“be sent with the same suggestions, to the 
* Chancellor, Treasurer, ar.d his grand council, 
“ and that tbey there find surety to pursue their 
‘ suggestions, and incur the same pain that the 
*“ other should have had, if he were attninted, ın 
“ case tlınt the suggestion be found evil; and 
“that then process of law be mnde against 
* :hem without being taken or iinprisoned against 
“the form of the said Charter, and other Sta- 
* wutes.’ Here the law of the land in tlıe Grand 
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letter is explained 10 be without process of 
am, 

42E.3,c. 13. ' At the request of the Com- 
mons by their Petition put forth in this parlin- 
went, to eschew mischief and damage done to 
dısers of his commans by fulse accusers, which 
uftentimes have made their Accusations, more 
fir revenge and singular benefit, than for the 
proät of the king, or of his people; of which ac- 
euseil persons soıne have been taken and caused 
tu cume before the king’s council by writ, and 
Aberwise upon grievous pains agaitıst the law ; 
tb assented and accurded for the good gorern- 
ance ofthe commons, That no ınan be put to 
a2swer without presentment befure justiccs or 
snatter of record, or by due process and writ 
‚nginal,.aecording to tbe old law of the land: 
ad W any tbing from hence be done to the con- 
&ary, it shall be void in the law, and holden for 
error. 

But this is better in the Parliament Roll, 
where the Petition and Answer, which makes 
‘be Act, are set down at large, 42 E. 3, Rot. 
ParlL no. 12. 


The Petition. 

‘Item. Because that many of yoar com- 
“mens are hurt and destroyed by acecu« 
‘sem, who male their accusativuus more for 
*tzeir revenge and particular gain, than for tbe 
* profit of che king, or of bis people : and thuse 
"tiar are accused by them, some are taken, 
‘and others are made to come before the 
*kimg’s council by writ, or other command- 
* ment of the king, upon grierous pains, con- 
*!ırary to the Inw : I'hat it wonid please our 
‘“lord the king, and his good ceancil, for the 
* ist government of his people, to ordain, that 
*ıf bereafier any accuser propose any matter 
‘ ior the profit of the king, that the same matter 
* be sent to the justices of the one beuch or of 
‘ıhe other, or ıhe Assizes, to be euquired end 
* determined according to the law; and if it 
‘ ooncern the accuser or party, that he take his 
wur ar the Common Law; and that ao man 
‘ ke put to answer without presentment before 
‘the justices or matter uf record, anıd- by due 
‘grocess and original writ, according to the 
*ancient law of the land. And if any thing 
‘ benceferward be done to the contrary, that it 
re are ee | 

Here by due process and original writ, @c- 
cordmg ie ann ey fe and, mon 
the same thing, as ‘ per legem terrs,' in Magma 
Charta; and ıhe Ai was, they were put to 
answer by the commandment uf ıhe king. 


The King’s Answer is thus: 
€ Because that tbis Article is an Anitle of 
“ıbe Grand Charter, the king willeth that this 
* be dune, as the Petition doıh demand.’ By 
that ° per legem terr&,’ in 


this 
Mage Ehren, is meant by due procens of the 
law 


Tbus your lordships have heard Acts of Par- 
bament in the poiat. Bat the Starute of West- 
minster, 1. c. 15, is urged to disprove this opi- 
tion, where it is expfestiy snid, That a man is 
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not repleviable, who is committed by the com- 
mand of the king ; therefore the command uf 
the king, without any caute shewed, is suficient 
to comınit a man to prison. And because the 
strength ofthe Argument mAy appear, and the 
Answer be better understood, 1 will read the 
words of the Statute, which are thus: 

* And forasmuch as sheriffs and others, which 
‘ have taken and kept in prison persous detect- 
‘ ed for felony, and oftentimes have let out by 
‘ replevin such as were not’ repleviable, and 
* have kept in prison such as were repleviabie, 
€ because they would gain of the one party, 
€ and grieve the other; and forasmuch as be- 
€ fore this time it was not certainly determined 
€ what persons were repleviable, and what not, 
‘ but only those that neretaken forthe death of 
‘a man, or by the cammundment of the king, 
“or cf his justices, or for the forest; it is pro- 
‘ vided, and by the king commanded, that such 
€ prisoners as were before outinwed, and they 
“ which have abjured the realm, provers, and 
© such as be taken with the manner, and those 
& which have broken the king’s prison, thieves 


“ openly defamed and known, and such as be 


‘ appealed by approvers; so long as the ap- 
€ prorers are living, and ifthey be not of good 
® name, and such as be taken for burning of 
* houses feloniously done, or false money, or 
‘ for counterfeiting the king’s seal, or persons 
€ excommunicate taken at the request of the 
* bisbop, or for manifest offences, or for treason 
© touching the king himself, shall be m no wise 
‘ repleriable by the common writ, or without 
‘ wrrt.’ 

But such as be indicted of larceny by in- 
quests taken before sheriffs or bailifis by their 
office, or of light suspicion, or of petty larceny, 
that amounteth not above the value of tweive- 

ence, if they were not guilty of some otlıer 
arceny aforetime, or guilty of receipt of fe- 
ions, or of commandınent, or of force, or of 
nid of felony done, or guilty of some other ' 
trespass, for which one ought not to lose either 
life or member: and a man appealcd by an ap- 
irover, after the death of the approver; if 

e no common thief or defamed, shall from 
henceforth be let out by suflicient surety, wher- 
of the sheriff will be answerable, and that with" 
out giving hught of their goods. And ifthe 

ıff, or any other, let any go at@large, b 

surety, that are uot replerialle, if he be slerif 
or constable, or any other bailiff, or such as 
hath a fee, which hath keeping of prisons, and 
thereof be attainıed, he shalllose his oflice and 
fee for ever. And if ıhe under-sheriff, con- 
stable or bailiff, or such as hath fee for keeping 
of prisons, do it contrary to the will of his lord, 
or any other bailiff being not of fee, they shxil 
have three years unprisoment, and make u fine 
attbe king's pleasure; and if any man with- 
hokd prisoners repleriable, afıer tiat they hare 
offered suflicient surety, he shall pay a grievous 
amercement to the king; and ifhe ‚take any 
reward forthe delirerance ofsuch, he shall pay 
double to the prisoner, and also shall pay a 
grievous amnercement to the king. 
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The Answer. 

It must be acknowledged, thata man taken 
by the cöommandment of the king is not reple- 
vıable, for so are the express words.of this Sta- 
tute: but this maketh nothing against the De- 

‚ claration v£ the House of Commons ; for they 
say not, tie sheriff may replevy such a one by 
sureties, scilicet manucaptores, but that he is 
bailable by the king’s court of justice : for the 
better apprehending whereof, it isto be known, 
that there is a diflerence between repleviable, 
which is always by the sheriff upon pledges or 
sureties given, and bailable, which is by a court 
of record, where the prisoner is delivered to 
his bail, and ıhey are his gaolers, and may im- 

rison him, and shall suffer for him body for 
bed, as appcareth 33 & 36 Edw. 3, titulo 
Msinprize 12 & 13, where the difference be- 
twixt Bail and Mainprize is expressiy taken. 
And if the words of the Statute themselves be 
obseıved, it will appear plainly, tbat it extends 
to the Sheriff and other inferior oflicers, and 
doth not bind the hands of the judges, 

The Preamble, which is the key that openeth 
the entrance into the ıneaning of the makers 
of the Law, is, “ Forasmuch as Sheriffs and 
“ others have tuken and kept in prison persons 
‘ detected of felony.’ Out of these words I ob- 
serve, that it nominateth Sherifis, and ıhen if 

„the Judges should be included, they must be 
comprehended under that general'word, “others;’ 
which doth not extend to those of an higher 
rank, but to iuferiors, for the best by all courses 
ıs first to be naıned. And therefore if a man 
b.ing a Writ of Customs and Services, and 
naıne Rents and other things, the general shall 
not include Homage, which is a personal ser- 
vice, and of an higher nature, but it shall 

exteud to erdinary annual service, 31 E. 1, 

droit 67. So the Statute of 13 Eliz. c. 10, 

which beginneth with Colleges,. Deans and 


Chapters, Parsons, Vicars, and concludes with‘ 


these words, “ and others having spiritual Pro- 
€ motions,’ shall not comprehend Bishops that 
are of.an higher degree, as appeareth in the 
„archbishop of Canterbury’s Case, reported by 
sir Edw. Coke, lıb. 2, fol. 46, B. 

And thus much is explained in the very 
Statute towards the end, when it doth enu- 
merate those who were meant by the word, 
€ others,g namely, Under-Sheriffs, Constables, 
Bailıffs, &c. 

‘ Again, the words arg, ‘Sheriffs and others 
* which have taken and kept in prison” Now 
every man knoweth, Judges do neither arrest, 
nor keep ınen in prison; tbat is the oflice of 
Sheriffs and other inferior ministers. There- 
fore this Statute meant such only, and not 
Judges. 

The words are further, Tbat they let out by 
replevin such as are not repleviable, that is the 
‚ proper language for a Sheriff; nay, more ex- 
‚press afterward in the body of the Statute, that 
such as are there mentioned, shall in uowise 
be repleviable by the common Writ, which is 
* De homine replegiando,’ and is directed to 
the Sberif, nor without writ, which is by the 


Sheriff er oficio. But that which receives no 
answer is tlus, that the command of the Ju- 
tices, who derive their authority from the 
crown, is there equal as to this purpose with 
the command of the king. And therelore by 
all reasonable construction, it must needs re- 
late to ofücers that are subordinate to both, as 
sberifs, under-sberiffs, bailifls, constables, and 
thelike. And it were a harsh exposition to say, 
that the Justices might not discharge tlıeir own 
command, and yet that reason would conclude 
as much; and that this was meant of tlıe sheriff 
and other ministers of justice, uppears by the 
Recital, 27 Edw. 1, c. 3, and likewise by Fleta, 
a Manuscript, so called, because the autlıur 
lay in the Fleet when he made the Book : for 
be, 1.2, c. 52, in his Chapter of Turns, and 
the Views ofthe Hundred Courts in the Coun- 
try, setteth down the Articles of the Charges 
that are there to be inquired of; amongst 
which, one of them is ‘ De replegiabilibus in- 
‘juste detentis et irreplegiabilibus dimissis;’ 
wbich cannot be meant of not bailing by tlıe 
Justices ; for what have the inferior courts in 
the country to do with the acts of the Justices? 

And to make that more plain, he setteth 
down in that Chapter, that concerneth Sherifis 
only, the very statute of \Westminster 1, which 
he translates verbatim out of the French into 
the Latin; save that he renders taken by tlıe 
command of the Justices, thus, “ per judictum 
‘ Justiciarioram;’ and his Preface to the Sta- 
tute plainly sheweth, that be understood it of 
Replevin by Sheriffs; for he saith, ° Qui debent 
‘ per plegios dimitti, qui non declarat hoc Sta- 
“ tutum ;' and © per plegios’ is before the Sherifl. 

But for direct Authority, It is the opinion of 
Newton, chief justice, 22 Hen. 6, 46, where 
his words are these: © It cannot be intended 
“that the Sheriff did suffer him to go at large 
“by Mainprize ; for where one istaken by thu 
‘ writ of the king, orthe commaudment of the 
“ king, be is irrepleviable ; but in such case hıs 
* friends may come to the Justices from him if 
‘ he be arrested, and purchase a Supersedeas.’ 
Tbis Judge concludes, that the slıeriff cannot 
deliver him that is taken by the command of 
the king, for tbat he is irrepleviable, which ı5 
the very word of the statute: but, saith he, his 
friends may come to the Justices, and purchase 
a Supcersedeas. So he declares the very qucs- 
tion, that the Sheriff had no power, ‘but the 
Justices had power to deliver him that is com- 
mitted by the ‚king’s command, and both the 
antient and modern practice manifest as much: 
for he that is taken for the death of a man, or 
for the Forest, is not repleviable by the sherifl, 
yet they are ordinarily bailed by the Justices, 
and were by the king’s writs directed tu the 
sheriffs in the times of Edw. 1 and 2, as appears 
in the close Rolls, which could not be done if 
they were not bailable. And it is nn day’s 
experience, that the Justices of the King’s- 
bench do bail for murder, and for offences done 
in the Forest, which they could not do, if the 
word ‘ irrepleviable,’ in Westminster 1, were 
meant of the Jusfices, as well as of the Sheriffs. 
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sons, 


no favonr to any man ıhat was committed by 


the earlof Warwick, as that man was; where- 
unto tlıe sheriff answered, that he did it at the 


request of some of the king’s household upon 
their letters; and because the sheriff did ac- 
knowledge tbe receipt of the king’s letters, 
thereupon he was committed to prison accord- 
ing to the form of the statute. 

o this I answer, the sheriff was justly 
punished, for that he is expressiy bound by the 
statute of Westminster 1, which was: ngreed 
from the beginning ; but this is no proof, that 
the Judges had no power to bail this man. 

The next Authority is 33 Hen. 6, in tbe Court 
of Common Pleas, fol, 28, b. 29, where Robert 
Poynings, esq. was brought to ıhe bar upon a 
Capias, and was returned, that he was com- 
mitted “ per duos de concilio,’ (T believe it. is 
misprinted for * dnos de cnncilio,’ 1. e. “daminos 
‘ de concilio,’ which is strongest against wbat I 
maintain) ‘ pro diversis causis regem tangentib.’ 
And he made an attorney there in an action, 
whence it is inferred, that the return was good, 
and the party could not be delivered. 

To this ıbe answer is plain: 1. No opinion 
is delivered in that book, one way or other, 
upon the return, neither is there any testimony 
whether he were delivered, or bailed, or not. 
2. It appears expresely, that he was brought 
thither to be charged in an action of debt, at 
another man’s suit, no desire of his own to be 
delivered, or bailed ; and tben if he were re- 
manded, it is no way material to the question 
in hand. But that which is most relied upon, 
is the Opinion of Stamf. in his Book of Pleas 
of the Crown, lıb. 2, c. 18, f. 72, 73, in his 
Chapter of Mainprize, where he reciteth the 
Statute of Westm. 1, c. 15, and then saith 
thus: * By this Statate it appears, that in four 
‘ cases atthe Common Law a ınan was not re- 
‘ pleviable; to-wit, those that were taken for 
‘the death of a man, by the command of the 
“ king, or his justices, or for the forest ;’ thus 
far he is most rigbt. Then he goeth on, and 
sairh, * As to the command of the king, that ıs 
‘ understood by the command of his own mouth, 
“or his council, which is incorpörated unto 
‘ him, and spake with his moutb, or otherwise 
‘ every Writ or Capias to take a man, which is 
‘the Ling’s command, wonld be as much; and 
‘as to the command of the Justices, that is 
‘ meant their absolute commandment, for if it 
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For Authorities that have been offered to 
prove the contrary, they are in number three. 
The Grst is 21 Edw. 3, Rot, 2, which also is in 
the Book of Pleas in Parliament at the Tower, 
upon an action there brought, fol. 44. It is 
not an act of parliament, but a resolution in 
parliarment upon an action there brought, which 
was usoal in those times: and the case ıs, that 
Stephen Rabez, tlıe sheriff of the copnties of 
Leicester and Warwick, was questioned, for 
that he had let at large by surety, amongst 
others, one William, the sun of Walter le Pe- 
zaınst the will and command of the 
king, whereas the king had commanded him by 
letters under the privy-seal, that he should do’ 
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* be by their ordinary commandment, he is re- 
““pleviable by the sheriff, if it be not in some 
‘ of tbe cases prohibited by the statute.’ 

The answer that I gave unto thıs is, that 
Stamford had said nothing whether a man may 
be committed witbout cause by the king’s com- 
mand, or wlıether the Judges ought not to bail 
him in- such case, only that küch a one is not 
replevinble; which is agreed, for that belongs 
to the Sheriff. "And because no mıan should 
think he meant any such thing, he concludes 
the whole sentence touching the command of 
the King and the Justices, that one committed 
by the ordinary command of she Justice, is re- 
pleviable by the sheriff; or at least it appears 
not that he meant that a nıan committed by 
the king, or by the privy-council without cause, 
should not be bailable by the justices, and he 
hath given no opinion ın this case; what be 

















tion, cannot be known, neither doth it appear, 
that, by any thing that he hath said, he meant 
any such thing as would be inferred out of him.. 
And now, my lords, I have performed tbe com- 
mands of the Commons, and as I conceire shall 
clear the declaration of personal Liberty, an 
ancient and undoubted truth, fortified with 
seven acts of parliament, and not opposed by 
any statute or authority of law whatsaever.— 
See Littleton’s Precedents after Mr. Selden’s. 


Mr. SELDEN’S ARGUMENT. 


My lords; Your lordshipe have heard from 
the gentleman that last spake, a great part of 
the grounds upon which the House of .Com- 
mons, upon mature deliberation, proceeded to 
that clear Resolution touching the Right of ıhe 
Liberty of tbeir Persons. T'he many acts of 
parliaments, which are tbe written laws of the 
land, and are expressly in the point, have been 
read and opened, and such objections as have 
been by some made to them, and some objec- 
tions also made out of another act of parlia- 
ment, have been cleared and answered. It 
may seem now perhaps, my lords, that little 
remains needful to be further added, for the in- 
forcement and maintenance of so fundamental 
and established a Right and Liberty belenging 
to every freeman of the kingdom. But in the 
examinarion of questions of Law of Right, 
besides the laws or acts of parlianent, that 
ought chiefly to direct and regulate every man’s 
judgment, whatsoever hath been put in practice 
to the contrary, there are commonly used also 
former Judgments, or Precedents, and indeed 
have been 30 used sometimes, that the weight 
of reason, of law, and of acts of parliament, 
hath been laid by, and resolutions have been 
made, and that ın this very point, only upon 
the interpretation and apprehengion of prece- 
dents. Precedents, my lords, are good media, 
or proofs of illustration or confirmation, where 
they agree with the express law: but they can 
never be proof enough to overthrow any one 
law, much less seven several actsof parliament, 
as the number of them is for the point. The 
House of Commons therefore taking into con» 


would have said, if he had been askerl the ques- - - 


‘ 


sideration, that in this question, being af so 
high a nature, that never any exceeded it in 
any court of justice whatsoever, all the several 
ways of just examination of the truth should 
he used, have also most carefully informed 
themselves of all former Judgments and Prece- 
dents concerning this great er eitber way, 
and have been no less careful of the due pre- 
servation of his majesty’s Just Prerogative than 
af tbeir own Rights, The Precedents here are 
of two kinds, either merely matter of Record, 
or else the former resolution of the Judges, 
after solemn debate in the point, 

Tbis point that concerns Precedents, the 
house of commons have commanded me to pre- 
sent to your lordships, which I shall as briefly 
as I may, so I do it feithfully and perspicu- 
ously. Totbat end, my lords, before I come 
ta the particulars of any of those Precedents, 
I shall Arst remember to your lordships, that 
which will seem as a general key fur the open- 
ing and true apprehension of all them of’ record, 
without which key, no man, unless he be versed 
in the entries and course of the king’s-bench, 
can possibly understand them. 

In all case}, my lords, where any Right or 
Liberty belougs to the subjects by any positive 
law written or unwritien, ifthere were not also 
a remedy by law, for the enjoying or regainiug 
this Kisht or, Liberty, when. it ıs violated or 
taken frem him, the positive law were most 
vain, and t0 no purpose; and it were to no 

urpose for any man to have any right in any 
nd or other ınberitance, if there were not a 
known remedy, that is, un action or writ, by 
which, in some court of ordinary justice, he 
might recover it. And in this case of Right or 
Liberty of Person, if there were not a remed 
in the law for regaining it, when it is restrained, 
it were of na. purpose to speak of laws, that 
erdain it should not be restrained. Therefore 
in this case also, I shall first shew you tlıe 
remedy tlıat every freeman is to use for the 
regaung of his liberty, when he is ugainst law 
imprisoned, that so upon the legal course and 
form to be held in using that reinedy, the pre- 
‚ cedents or judgments upon it, for a]} judgınenis 
of record rise ont of this remedy, mny be easily 
understood. There are in law divers remedies 
for inlarging of a freeman "imprisoned, as the 
writs uf odio el atia, and of kumine replegiando, 
besides the common or most known writs of 
Habeas Corpus, or “Corpus cum causa,’ as it 
is also called. 

The first two writs are to be directed to the 
sheriff oftbe county, and lie in some particular 
cases, with wbich ıt would be untimely for me. 
to trouble your lordships, because they concern 
not that which is committed to mıy charge. 
Bat that Wrig of Habeas Corpus or Corpus cum. 
cassa, is the highest remedy in law, for any 

.man that is imprisoned, and the only remedy 
for him that is imprisoned by the special com- 
wand of the king, or the lords of the Privy- 

- Council, without shewing cause of the commit- 
ment: neither is there in the law any such 
thing, nar was there ever menlion of any such 
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thing iu the laws of this land, as a petition of 
rigbt to be used in such cases for liberty of the 
erson, nor is there. any legal course fur en- 
argement to be taken in such cases ; lowso- 
ever the contrary hath upon no ground or 
colour of law been pretended. Now, ıny iords, 
if any ınan be so imprisoned by any Ach com- 
mand, or otherwise, in any prison whatsoever 
througlı England, and desire h himself, or any 
other in his behalf, tıis writ of Habeas Corpus 
for the purpose in the court uf king’s-bencht, 
the writ is to be granted to him, and ought not 
to be denied him, no otherwise than anotlıer 
ordinary original writ in the chancery, or other 
common process of law, may be denied; which 
amongst other things the house resolved also, 
upon mature deliberation, and I was couı- 
manded to let your lordskips know so much. 
This wrıt is directed to the keeper of the pri- 
son, in whose custody the prisoner remains, 
commanding him that after a certain day, he 
bring in the body of the prisoder, “ad sub- 
* jiciend. et recipiend. juxta quod curia cqu- 
* sideraverit, &c, una Cum causa captionis et 
€ detentionis ;’ and ofientimes * una cum causa 
‘ detentionis’ only, “ captionis’ being omitted. 
The keeper rg the prison thereupon returus 
by what warrant be detains tlıe prisouer, and 
with his return filed to bis writ, brings the pri- 
soner to the bar at tlie time appointed; when 
the return is thus made, the court judgerh of 
the sufliciency or insufliciency of it, ouly out of 
the body of it, without having respect unto any 
other thing whatsoever : that is, they suppose 
the return to be true whatsoerer it be: if it be 
false, tbe prisoner may have his action on tlıe 
case against the gagler that brought him. Now, 
may lords, when tie prisoner comes thus to the 
bar, if he desire to be bailed, and that the court 
upon the view of tbe return think him in law ° 
to be bailable, then he is always first taken 
from the keeper of the prison that brings him, 
and committed to the marshal uf the King’s- 
Bench, and afterwards bailed, and the entry 
perpetually is, “ Committitur Mariscallo et 
‘ postea traditur in Ball’ ;’ for the court never 
bails any man, until he first becomes their own 
prisoner, and be ‘ in custodia Mariscall’ of ıhat 
court. But if upon the return of the Hlabeas 
Corpus, it appear to the cpurt, tlıat the pri» 
soner ought net to be bailed, nor discharged 
from tlıe prison whence he is brought, then he 
is remanded or sent back again, there to con- 
tinue, uutil by course of law he may be deli- 
vered; and the entry in tbis case is,“ Remit- 
‘ttur quousgue secundum legem deliberatus 
‘ fuerit,’ or,“ Kemittitur, quousgue,’ &c. which 
is all one, and the highest award or judgment 
ıbat ever was or can begiven upon an Habeas 
Corpus. But if the Judges doubt only whe- 
ther in law they onght to tnke him from the 
prison wlence le came, or give adayto the 
sberiffto amend his writ, as olten hey do, theu 
they remand him only during the time of their 
doubt; or until the sheriff hath amended bis 
retum, and the entry upon that is “ Remittitur 
‚only, or ‘Remittitur prisons pred.' without 
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any more. And so ‘ remitlitar’ generally is 
of far less moment in the award upon the Hr 
beas Corpus, than ° remittitur quousque, &c. 
however ıhe vulgar opinions raised out of tbe 
late Judgment be to the contrary. All these 
things are of most known and constant use ın 
the Court of King’sBench, as it cannot be 
doubted but yoor lordships will easily know 
iron ıhe grave and Jearmed my lurds the judges. 

These two courses, the one of the entry of 
< Cornwittitur Mariscall. et posten traditur ın 
* Ballium,’ and ıhe other ‘ remittitur quousque 
° &c. et remitttur’ generally, or * remittitur 
* prisonz praed.’ together with the nature of 
the Habeas Corpus, thus stated ; it will be ea- 
sier for mie to open, and your lordships to ob- 
serve, wlıatsoever shall occur to the purpose in 
the Precedents of Record, to which ji shall 
cnıne now in Ihe particular. But before I 
comme tn the Precedents, I am to let you know 
ie Resolution uf the house of commons touch- 
iug the enlargement of a man committed by 
tlıe command of the king, or tlıe privy-council, 
or any other, without cause shewed of such 
commitment: ıtisthus; That if a freeman be 
committed or detaiued in prison, or otherwise 
restrained by the command of the king, the 
privy-couucıl, or auy other, aud nu cause of 
such commitment, detainer, or restraint be ex- 
pressed, for which by law he ought to be com- 
ınitted, detained or restraiued ; and tbe same 
be returned upon an Habeas Corpus grauted 
for the party, tlen he ought to be delivered 
and bailed. . 

This Resolution, as itis grounded upon the 
acts of purliament already shewn, and the 
reason of tlıe law of the land, which is eoın- 
mitted to the charge of another, and anon also 
to be opened tu you, is strengtbened also by 
many Precedents of Record. 

But ıbe Precedents of Record that concern 
this point are of two kinds, for the house of 
commons bath informed itself of such as con- 
cern it either way. The first, such as sbew ex- 
pressiy, that persgns committed by the com- 
mand of tlie king, or of the privy-council, with- 
out other cause shewed, have been enlarged 
upon bail when gl prayed it; whence it ap- 
penis clearly, that by the law, they are baila- 

le, and so by Habeas Corpus to be set at li- 
berty : for thaugh they ought. not to have been 
c,ınmitted without a cause shewed of the com- 
mitment, yet it is true that the reverend judges 
oftbis land did pay such respect to such com- 
mitments, by the command of ıhe king, or of 
the lords of the council, (as also to the com- 
mitment sometimes of inferior persons) that 
upon the Habeas Corpus, they rarely used ab- 
solutely to discharge the persons instantly, but 
only to enlarge them upon beil; which sufkci- 
entiy secures and preserves the Liberty of the 
Subject, according to tbe laws that your lord- 
ships buve already heard, nor in any of the 
cases is there any difference made between 
such commitments by the lords of tlıe council, 
that are incorporated with him, The second 
kind of precedents of Record are, such as bave 
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been pretended to prove the law to be contrery, 
and that persons so committed ought not to be 
set at liberty upon bail, and are in tbe nature 
of objectioss out of record. 

I shall deliver ıbem summarily to your lord- 
ships with all faith, and also true copies of 
them; out of which it shall appear clearly to 
your lordships, that of those of the first kind, 
there are no less than twelve, mast full and 
directly in the point, to prove that persons so 
committed are to be delivered upon bail: and 
amongst those of ıhe other kind, there is not 
so much a3 one, not one, that proves at all any 
thing to the contrary. I shall first, my lords, 
go through them of the first kind, and so ob- 
serve them to your lordships, that such scruplies 
as have been made upon tlıem by some that 
have excepted against tbem, shall be cleared 
also according as I shall open them severaliy. 

The first of.the first kind is of E. 3d’s tie, 
itisin Pasche 18 E. 3, Rot. 33. The case was 
thus: king E. 3, had committed by Writ, and 
that under his great seal (ns most of the king's 
commands“n those times were) one John de 
Bildeston, a clergyman, ta the prison cf the 
Tower, without any cause shewed of the com- 
mitinent,. The Jieutenant of the Tower is 
commanded to bring him to the Kiog’s-bench, 
where he is cammitted to the marshal ; but the 
court asks of the Lieutenaut, if there were any 
cause to keep this Bildeston in prison, besides 
that commitment of the king ; he answered: 
no: whereupon the Roll says, ‘ quia videtur 
‘cur. bre. pred. suficient. non esse causam 
“pred. Johan. de Bildeston in prisona dom, 
‘ regis hic. detinend. idem Johannes adınittitur 
‘“ per manucaptionern Willielmi de Wakefield,’ 
and some otliers, where the Judgment of tlıe 
point is fully declared in the very point. 

The second, in the first kind of precedents of 
Record, is in the time of H. 8, one Johan Par- 
ker’s Case, who was committed to tlıe sheriff 
of London, * pro securitate pacis,' at the suit af 
one Brinton, * ac pro suspicione feloniz’ com- 
mitted by him in Gloucestersbire, “ac per man- 
‘ datum dom. rs.’ he is committed to the 
marsbal of the Kiug’s-Bench, ‘ et postea isto. 
‘ eodens termino traditur in Ball’. lIere were 
other causes of the commitment, but plainly 
one was by the command of the king, siguified 
to the sherifls of London, of which they took 
notice; but some hare interpreted this, as if 
the commitment had been for suspicion of 


felony by the command of the king, in which | 


case ıt is agreed of all has, that tbe prisoner 
is bailable; but no man can think ro of this 
precedeht, that observes the context, and under- 
stands the grammar of it, wherein most plainly 
“ac per mandatum dom. regis’ hath no refe- 
rence to any other cause whutsocver, but a 
single cause enurmerated in the return by itself, 
as the record clearly sheweth ; it is in 33 1. 8, 
Rot. 37. 

The third is of the same king's time, it is 35 
H. 8. Rot. 33. Jobn Binck’s Case ; he was cum- 


mitted by.the lards of ıhe council © pro suspi» 


* cione felonie ac pro aliis Causis illos moveny-« 
e | 
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‘ bus, qui committitur Mariscallo.et immediate 


‘ex gratia curie speciale traditur in Ball’ 


Tbey comınitted him for suspicion of felony, 
and other causes them thereunto moving, where- 
in there miglıt be matter of state, or whatsoever 
eise can be supposed, and plainly the cause of 
their commitment is not ressed ; yet the 
court bailed him without having regard to these 
unknown causes that moved the lords of the 
council, But ıt has indeed some difference 
from eitber of those other two that precede, 
and from the other nine also that follow ; for 
it is agreed, that if n cause be expressed in the 
return, insomuch that the court can know nn 
he is committed, that then he may be bailed, 
but nut if they kuow not the cause, Now ifa 
man is committed for a canse expressed, * et pro 
* aliıs causis dominos de eoncilio moventibus ;’ 
certainiy the court can no more knuw in such a 
case what the causc is than any other. 

The fourth of these ıs in the time of queen 
Mary, it is Pasch. 2 & 3. P. & Mar. Rot. 58, 
Overton’s Case: Richard Overton was return- 
ed upon an Habeas Corpus, directed to the 
siicritis of London, to have been committed and 
detuined ‘ per mahdatam prenobilium domi- 
“ norum honorabilis concilit dominorum regis 
* et reginz,qui committitur Marr. et iimmediate 
“ tradıtur ın Ball’ In auswer to this prece- 
deut, or by way of objeetion to ıhe force of it, 
st hath been said, that this Overton at this tiıne 
#tood indicted of High-Treasun. It is true, be 
was so indicted, bat tlıat appears in another 
Roll, that hath no reference to the Keturn, us 
the lteturn hatlı no reference to tlıat Roll; yet 
they that object this against the force of this 
precedent, say, that because he was indicted of 
treason, therefore though lie was committed by 
the command of the lords of the eouncil, with- 
out cause shewed, yet he was bailable for the 
treason, and upon that was here bailed: than 
which objection nothing is mare contrary, either 
to law or common reason. It is most contrary 
to law, for that clearly every Return is to be 
adjudged by {he court nut of the body of itself, 
and not by any other collaternl or freign re- 
cord whatsoever. Therefore the matter uf the 
indictment here, cannot in law be cause of 
bailing of the prisoner ; and so it is adıerse to 
all common reason, that if the objection be ad- 
mitted, it must of necessity fullow, that whosn- 
ever shall be committed by the king, or privy- 
cauncil, without cause shewed, and be not in- 
dicted of treason, or some other offence, may 
not be enlarged, by reason of supposition of 
matter ofstate. But ıhat whosoever is so conı- 
mitted, and withal stands so indicted, though 
in enuther record, may be enlarged, whatsoever 
the matter of state be for which he was com- 
mitted. The absurdityof which assertion needs 
not a word für further confutation, as if any of 
the gentlemen in the last judgment, ought to 
have been the sooner delivered, if he had been 
also indicted of: treason; if so, Traitors and 

. Felons have the highest privilege in personal 
liberty, and that above af otlier subjects of the 
knigdom, - 





The fifth of this kind is of queen Mary’s time 


also, it is Pasch. 4. & 5 P. & Mar. Rot. 45. 
the Case of Edward Newport: He was brought 
into the King’s-Bench by Habeas Corpus out 
of the Tower of London, ‘ Cum cause, viz. guod 


* commissus fuit per mandatum Concii Domins 


‘ Regine, qui committitur Marr. et imınediate 
“ traditur in Ballium.’ 


To this the like answer 
lıas been made, as to that other case of Over- 
ton’s next before cited ; they say that in ano- 
ther roll of another term of the same year, it 
appears he was in question for suspicion of 
coining, and it is trae he was so; bur the re- 
turn, and hig3 cominitment mentioned in it, have 
no reference to any such offeuce, nor hath the 
bailment of him relation to any thing, but to 
the absolute commitment by the Privy-council: 
So that the answer to the like objeetion made 
against Overton’s Case, satisfies this also. 

The sixtlı of these ı8 of queen Elizabetlr’s 
time, Mich. 9 El. Rot. 35. the Case of Tho, 
Laurence; this Laurence came in by Habeas 
Corpus, returned by the sherifis of London, to 
be detained in prison ° per mandat. Concilit 
‘ Dominz Reginus, qui committitur Marr. et 
‘ super hoc traditur iu Ballızm.’ An objection 
hath been invented against this also; ıt hath 


; been said, that this man was pardoned, and 
‚indeed it appears’so in the margin of tlıe roll, 


where the word ° pardonatur’ is entered: but 


 clearly his enlargement by bail was apon tha 


body of the return only, unto which that note 
of perdon in the margin of the Roll hath no 
relation at all; and can any man think, that a 
man pardoned (for what offence soever it be) 
might not as well be committed for some Arcn- 
num, or matter of state, as one that is not par- 
doned, or uut of his innocency wants no pardon? 

The seventh of these is in the same year, and 
of Easter-term following: it ıs P. 9, Rot. 68, 
Robert Constable’s Case: Ile was brought by 
Habeas Corpus out of the Tower; and in the 
return it appeareth he was comınitted there, 
‘ per mandatum privati Concilii Daminz Re- 
‘ gina, qui committitur ' Mar. ‘et postea ist 
‘ eodem ter’ traditur in ball.’ The like objec- 
tion hath been made to this, as that befüre.of’ 
Laurence, bat the self-sume answer clearly sa- 
tisfies for then hath. 

The eighth is of the same queen’s time, in 
Pasch. 20 El. Rot. 72, John Browning’s Case. 
This Browning came by H. Corpus out of the 
Tower, whither he had been committed, and 
was returned to have been committed, © per 
‘ privat. Concil. Dominz Regine qu: committi- 
“ tur Mar. et postea isto eodem termino traditur 
“in ball” To this it hath been said, that it was 
done at the C. Justice Wray’s chamber, and 
not in the court: and thus the aurhority of the 
en hath been lessened or id If ıc 

ad been done at his chamber, it would have 
Per ‚at Jeast this much, that sir Christ, 
Nray, then C. J. of the King’s-Bench, being a 
grave, learnıed, and upright judge, knowing the 
law tn be so, did bail this Browning, and en- 
large him, and even so far the precedent were 
of valde enough ; but it is plaiu that dhough ıh6 
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H. Corpus were returnabie, as indeed it ap- 
ssears in the Record itself, at his chamber ın 

jenats-Inn, yet be oaly committed him to 
the King’s-Beuch presently, and referred tlıe 
consideration of e ing him to the court, 
wbo afterward did ıt: for the Record says, 
: er isto eodem ternnno traditur ın ball.’ 
which cannot be of an enlargement at theC. 
Justice'schamber. 

The ninth of this first kind is Hill. 40 EI. 
Rot. 62, Ertward Harecourt’s Case; he was im- 
prisoned ın the Gatehouse, and that ° per do- 
‘ minos de privato concılio domina regiuse pro 
* certis causis eos moventibus et ei ignotis:’ and 
upon bis Il. Corpus was returned to be tlıere- 
fure only detained, ° Qui committitur Narr. et 
‘ postez sto endem termino. traditur in ball.’ 
To this never any colour of answer bathı been 


yet offered. 
The tenth is Catesbie’s Case in ıhe Vacation 
after Hıll. Terın, 43 El. Rot. llobert Catesbie 


was committed two the Fleet ° per warrantum 
* drsersor. prenobilium viror. de privato con- 
-* glio duminz reyins ;’ be was brought before 
Justice Fenner, one of the then justices of the 
King's-Bench, by H. Corpus at Winchester- 
house, Soyuthwark; ° Et commiss. fuit Marr. 
* per prefat. Eddwardum Fenuer, et statım tra- 
‘ ditur ia ball.’ 

Tüe eleventh is Rich. Beckwith’s Case, wliich 
was in Hil. i2ch of king James, Rot. 158. He 
was returned upon his H. Corpus to hare been 
committed to che Gatehouse by dirers lords of 
the privy-council; * Qui committitar Marr. et 
e isto eandem termino traditur in ball.’ 

To this itha«h been said by some, that Beck- 
with was bailed upon a letter, written by the 
Lards of the Council to that purpose to the 
Judges; but it appears not that there was ever 
auy letter written ı0 them to that purpose: 
which though it had been, would have proved 
nothing against the authority of the Record; for 
ıt was never heard of, that judges were to be 
directed in poimt of law by letters from the 
lords of the council, although it cannot be 
doubted, but that by such letters sometimes 
tbey have been moved to bail men, that would 
or did not ask tlıeir enlargement without such 

rs, as in sonıe examples 1 shall shew your 
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why the gentlemen, that were remanded in the 
last Jjudgınent, were committed, and might not 
he sel-sanıe reason have served to enlarge 
tlıens, their offence, if any were, being I think 
much less tlıan ıbat for which this geutleman 
was suspected? 
And thus I have faithfully opened the num» 
ber of twelre Precedents, most express in tlıe 
very point in question, and cleared the objec- 
tions ti,at have been ınade against them. And 
of such Precedents of Record as are of the Arst 
kind, which prove plainly the practice of forner 
ages, and judgment of the court of king’s bench, 
in the very point, on the bebalf of tbe sabject, 
my lords, hıtherto. 
I come next to those of the second kind, or 
such as are pretended, that persons so com- 
mitted are nug tu be enlarged by the Judges 
upon ıhe IHlabeas Corpus brought, but to re- 
main in prison still at the command of the 
tig or tbe Privy-Councill. There are of two 
natures; tiie first of these are, where some aß- 
sent of the King or the Privy-Council appears 
upon the enlargement of a prisoner so commit- 
ted; as if, that use such asgent appears, the 
enlargement could not have been without such 
assent.—The second of this ‘kind, are those 
which have been urged as express testimonies 
of the Judges denying bail ; and in such cases, I 
shall open these also to your lordships : which 
being done, it will most clearly appear, that 
there is nothing at all in any of these, thar 
makes any thing at all against the Resolution 
of the bouse of commons, touching this point ; 
nay it is so far from their making any thing 
against it, that some of then add good weiglit 
also to the proof of (hat Resolution. 
For those of the first nature of this second 
kind of Preredents, they begun ın the time of 
H.7. Tho. Brugge, and divers others, were im- 
prisaned in the King’s-Bench ‘ad mandatum 
* domini regis,’ they never sought remedy by 
Habens Corpus, or otherwise, for aught ap- 
pears: Butthe Roll says, that “ dommus rex 
‘ relasavit mandatum,’ and so tbey were bail- 
ed. But can any man think, that this is an ar- 
gument either in law or common reason, that 
| therefore they could not have been bailed with- 
out such assent ? It is common in cases of 


lordships among the Precedents of tbe Second | common persons, that one being in prison for 
kind. | surety of the peace or the like, at the suit of 

The tweifch and last of these is that of sir | another, is bailed upon the release of the party 
Tbo. Monson’s Case ; it is Mich. 14 Jac. Rot. : plaiatiff ; can it follow, that therefore he could 
147. He was committed to the Tower ‘ per | not have been bailed without such release ? 
‘ warrantum & diversis dominis de privato con- | Nothing is more plain than the contrary. It 
“alin dosini regis locum tenenti directum ;’ | were tie same thing to say, that if it appear, 
and he was returned by the lientenant to be | that if a plaintif! be non-suit, therefore unless 
therefore detained in prison, ‘ qui committitur | he had been non-suit, be could not have been 
“ Mary e&& super traditur boc in Ball. To this | barred in the suit. The case last cited is Mich. 
it hath been answered, that every body knows I7H.7, rot. 6. e. 
by common fame, that this gentleman was | The very like is in the same year, Hill. 7 H. 


committed for suspicion of the death of sy Tho. 
Overbary, and that he was tberefore baulable : 
a most e interpretation, as if the body of 


the Retum and the Warrant of the privy-coun- 
ci should he understood, and säjadged out of 
fame only. Was there not as a fame, 


7, Rot. 13. The case of Will, Bartholomew, 
Will. Chase, and divers others, and the self- 
same answer, that is given to the other, cleass 
this. ae ae pls 
So in ıhe same year, Pasch.7 H.7, Rot. 18. 
Jehn Beomond’s case, is the same in substance 


103] STATE TRIALS, 3 Cuaxıes I. 1628.—Proceedings in Parliament relating to [104 
with those other two, and the self-same answer | answer that satishes for the rest before cited, 


also satisfies, that clears them. 

Tbe, next case is, Mich. 22 H. 7; Rot. 8. 
Tbo, Yew’s case; he was committed ‘ad sec. 
“ pacis,’ for the security of tbe peace, at the 
suit uf one Freeman, and besides, * ad manda- 
“tun dom. regis. And first, “ Freeman re- 
© laxavit oec. pacis,’ and tlıen sir James Hob- 
bard, the then king’s Attorney-General, ‘re- 
‘ laxavit mandatum dm. regis ;’ and hereupon 
he is bailed. The release of the king’s Attor- 
“ey no more proves that he could not have 
been enlarged without such release or assent, 
than that be could not have been bailed witlı- 
out release of surety of the peace by Freeman. 
_ The very like is in Hill. 9 H. 7. Rot. 14. 
The case of Huinphry Broche, which pruves no 
more here tban the rest of this kind already 
eited. 

‚Then for this point also, Broome’s case uf 
queen Elizabeıh’s time, is Trin. 89 El. Röt. 
.128. Laurence Broume was committed to 
the Gate-house “ per mandatum dom. concilii 
° dominz regiuwe,’ and being returned so upon 
‚the II. Corpus, is first coimmitted to the Mar- 
sbalsea as the course is, audtben bailed by-the 
court; which indeed is an express precedent, 
that might perhaps well have been added to 
the nuınber of the first twelve : wbich so plain- 
ly shews the practice of enlarging prixoners in 
this case, by judgment of tbe court apon the 
H. Corpus. But it is true, that in the Scrolls 
ofthat year, where the bails are entered, but 
not ia che Itecord of ıhe H. Corpus, there was 
a note, tlıat this Broome was bailed “ per ınan- 
‘ datum privati concilii;’ but plainly this is not 
any kind of argument, that therefore in law he 
might nat Ihave been otherwise bailed. 

The self-same is to be said of anerher of this 
kind, in Mich.40 El. Rot. 37, Wenden’s Case. 
Tbo. Wenden was committedtotlie Gatehouse 
by ıbe queen and the lords of the council * pro 
* certis causia’ generally ; he is brought by H. 
Corpus into the King’s-Bench, anıl bailed by 
the court. But it is said, that ın the Scrolls of 
that year, it appears that his enlargement was 
“ per consensum dom. privati concılii ;’ and it 
is true that the queen’s Attorney did tell the 
court, that the lords of the council did assent 
to ıt. Follows it therefore, that it could not 
have been without such assent ? 

Next is Hill. 48 EI. Rot. 89, when divers 
gentlemen of special quality were imprisoned 
by the command of the privy-council; the 
ac being graciously plensed to enlarge 
them, sends a.commandment to the judges of 
the King’»-Bench, that they should take such a 
course, for delivering tlıem upon bail, as they 
‚should think fit: and they did so, and enlarged 
them upon writs of H. Corpus. Follows it 
therefore, that this might not have been done 
by law, if the parties themselves had desired it? 

So m Trin. 1 Jac. Rot. 30. Sir John 
Brocket being committed to ıhe Gatehouse, is 
returned tö stand cornmitted ° per mandatum 
° privati contilu,' and he is enlarged * virtute 
‘ warranti a coacılio pradicto,’ But the same 


serves for this also. 

The last of tbese, is Reyner’s case, is Mich. 
12 Jac. Rot. 119. He was committed to ıhe 
Gatehouse by the lords of the council, and be- 
ing brought into he King’s-Bench by Habeas 
Corpus, ıs enlarged upon bail; but this ıhey 
say was upon u letter written from one of the 
lords of tlıe council to the judges. It is true, 
that such a letter was written, but the answer 
to the forwer precedents ot ıhis nature, are sul- 
ficient to clear this also. 

And in all these observe, 1. That it appears 
not, that ıhe party ever desired to be enlarged 
by the court, or was denied it. 2. Letters 
either from the king or council cannot alter the 
law in any case: so that hitbertn notlung bath 
been brought on ıhe contrery part, that hatlı 
any force or colour uf renson in it. 

We come now, my lords, to those Prece- 
dents of the other nature cited against tlıe L+ 
berty of the Subject: that is, such as have 
been used to mislike the persons so committed 
may not be enlarged by the court. They are 
in number eight, but there is not one of them 
that proves any such thing, as your lordships 
will plainly see upon openiug them, Tbe first 
four of them are exactly in the same words, 
saving that the names of the persons and the 
prisons differ ; I shall tliereiore recite theım all 
one after another, and then ciear tliem to- 
gether, 

Tbe first is Richard Everard's case, Hill. 
7H.7, Rot. 18. He and others were com- 
mitted to the Marshalsea of tlıe boushold, ‘ per 
‘ mendatum domini regis,’ and so returned 
un. a H. Corpus into the King’s-Bench ; 
whereupon the entry is only “ Qui committitur 
‘ Marr.’ &c. 

The second is Hill. 8 Hen. 7, Richard Cher- 
ei case ; he was committed to the mayor of 

iodsor, “per mandatum domini regis,’ and 
so returned upon a H. Corpus; and tLe entry 
is only, ‘Qui committitur Marr.’ &c. 

Tbe third is Hill. 9 Hen. 7, Rot. 14, Christ. 
Burton’s case, who was committed to the Nlar- 
shalsea of the housbold, ‘ per mandatum do- 
© miui regis,’ and so returned upon his Habeas 
Corpus ; and the entry is likewise, ‘ Qui com- 
€ mittitur Marr.’ &c. 

The fourth is George Urswick’s case, Pasch. 
19 Hen. 7, Rot. 19. He was committed to the 
sherifts of London, ‘ per mandatum domini 
* regis,’ and returned so upon his Habeas Cor- 
pus, * Qui conmittitur Marr.’ &c. 

These four have been used principally, as 
express Precedents, to prove that a prisoner 50 
committed cannot be en: and Pe 
at the first sight, to men that know not, and 0 
serve not Ihe courseand entries of the court of 
King’s-Bench, they may be apprehended to 
prove as much: butin truth they rather prove 
the contrary, at least tbere is no colour ın 
them of any such matter as tbey have been 
used for. To wbich purpose I beseech your 
lordships to callto your memories, that which 
L first observed to yuu touching the course of 
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that coutt. Where a prisoner is brought in 
by H. Corpus, he is(if he be not to be re- 
manded) first committed to the marslal of the 
court, and tben bailed as his case requires. 
This 35 so certain, as it can never be otherwise. 
Now these men being thus commitied by the 
express command of he king, are first, you see, 
taken from ıhe prisons whither they were first 
committed ; wberein you may observe, my 
lords, that if a general suspicion of matter of 
state were of force in such a case, it might be 
as nesdiul in point of state, to have the prisoner 
remaiu in the prison, where the king by such an 
absolute command committed bim, as to have 
him at all committed. When they have taken 
tbem from the prisons where before they were, 
they commit them to the marshal of their own 
court, which is bat the first step to bailing 
them. Now it appears not indeed that they 


were bailed, for tlien * Traditur in Ball’ had‘ 


followed, but nothing at all appears that they 
were denied it; perhaps they never asked it, 

they could not find such as were sufh- 
cient to bail them. And in truth, whensoever 
any man is but removed from any prison in 
England (though it be for debt or trespass only) 
anto (hat conrt, the entry is but in the self-saıne 
sy:lables as in these four cases, 

And in truth if these Proceedings did prove, 
that any ofıhe prisoners named in them were 
oot bailable, or had been thouglit by the court 
not to have been bailable; it will necessarily 
follow, that no man living that is ordinarily re- 
moved from any prison into the King’s-Bench; 
or that is there upon any ordinary action of 
debt, or action of frespass, could be bailed; 
for every man that is brought thither, and not 
remanded, and every man that is arrested but 
for a debt or trespass, and was returned into 
that court, is likewise committed tothe marshal 
of that court, and by the self-same entry, and 
oot otherwise; yet these four have been much 
stood on, and have strangely misled the judg- 
ment of some that did not, or wonld not, seem 
to ınderstand the course of that court. 

The Gfth of this natare is Edward Page’s 
Case; it is Tr. 7 Hen. 8. This might have been 
wellreckoned with the former four, had not the 
inisentry of the clerk only made it vary from 
ıhem. Edward Page was committed to the 
Marshalsea of the houshold, and that ‘per 
‘ mandatam domini regis,’ and returned to be 
therefore detained, and tlıe entry is ‘ Qui com- 
* mittitur Mar’ hospitii dom. regis.’ This word 
‘ Narr.’ is written in the margın ofthe Roll; 
this hath been used te prove, that the judges 
remanded this prisoner ; ıfthey had done so, 
the remanding had been only while they ad- 
vised, and not any such award which is given 
when they adjudge him not bailable. But in 
truth the word * committitur’ shews, that there 
was not any remanding of hrm, nor doth that 
o@urt ever Commit any man to the Marshalsea 
of the houskeld: and besides, the word “ Marr.’ 
für Marescallo in the margin, shews plainly 
that he was committed to the marshal of the 
King’s-bench, and not remanded to the Mar- 


1628.—the Liberty of the Subject. [106 


shalsea of the houshold ; for such entry of that 
word in the margin, is perpetually in cases of 
that nature, wlien they comaıit a man to their 
own prison, and so give him the first step to 
bailment, which he may have if he ask it, and 
can find bail. And doubtless these words of 
* Hospitii pred.’ were added by the error of the 
clerk, for want of distinction in bis understand- 
ing, from the * Marr.’ ofthe King’s-bench, to 
the marshal of the boushold. 

The sixth of tbese is Thomas Czsar’s Case ; 
it is 8 Jac. rot. 99. This Czsar was committed 
to the Marshalsea of the houshold, “ per man- 
‘ datum domini regis,’ and returned t0 be there- 
fore detained, and indeed a * remittitur ıs in 
the roll, but not a ‘reimittitur guousque,’ but 
only that kind of “ remittitur’ which is only 
used while the court advises. Audin truth this 
is so far from proving any thing against the re- 
solution ofthe house of comınons, that it ap- 
pears that the opinion of the reverend Judges 
of that tiıne was, that the return was insufhicient, 
and that ifit were not aınended, the prisoner 
shall be discharged. For in the Book of Rules 
in the court of Mich. Term (when Casar’s 
Case was in question), they expressiy ordered, 
that if the steward’s marshal did not amend 
their return, the prisoner should be alısolutely 
discharged : the words ofthe rule are, “ nisi 
€ senescallus et marescal. bospitii domini regis 
‘ suficienter returnaverint breve de Habeas 
“ Corpus Thome Cxsar dier. Mercur. prox. 
‘ post quindenam scilicet Martin. def. exone- 
‘“rabitur.” And this isalso the force of that 
precedent, but yet there hath been an interpre- 
tation upon this rule. It hath been said that 
the judges gave this rule, because ıhetruth was, 
that the return was false, and that it was well 
known, that the prisoner was not committed by 
the iinmediate command of the king, but by 
the command of the lord-chamberlain, and 
thence (as it was said) they madethis rule ; but 
this kind of interpretation is the first that ever 
was supposed, that judges should take notice 
of the truth or falshood of the return, other- 
wise than the body of the returıı could inform 
them. And the rule itself speaks plainly of 
the suffciency only, and not of the trutlı or fals- 
hood of it, 

The seventh of these, is the Case of James 
Desmaistres, Edward Emerson, and some others 
that were Brewers, and were committed to the 
Marshalsea of the houshold, “ per mandatum 
 domini regis,’ and so returned upon H. Cor- 
pus: and it is true, that the roll shews that 
they were remanded, bat the remandiug was 
only upon advisement. And indeed tlıe grave 
and upright judges of that time were so careful, - 
lest upon the entry ofthe remanding, any such 
mistake might be, as might perhaps mislead 
posterity in so great a point, that they would 
expressiy have this word “immediate’ added 
to the ‘ remittitur,’ that so all men’ that should: 
ıneet with the roll might see, tbat it was done 
for the present only, and not upon any debate 
ofthe question. And besides, that there is no 
€ quousque? to it, which is usually added, when 
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the highest award upon debate or resolution of 
tliis kind isgiven by them. 

Tbe eighrh of these is the Case of Salton- 
stall ; ıcıs Hill. 12 Jac. Sır Samuel Salton- 
stall was committed to the Fleet, “ per manda- 
* tuna domini regis ;’ and besides, by the Court 
of Chancery, for disobeying an order of that 
court, and is returned upon his Habeas Corpus, 
to be therefore detained. And it is true that a 
* remittitur’ isentered in the roll, but it is only 
a © remittitur prisone pradict.’ without ‘ quous- 
* que secundum legem deliberatus fuerit :’ and 
in truth it appears on the record, that tbe caurt 
gave the Warden of the Fleet three several 
days at several times to amend his return, and 
in the interim “remittitur prison® pred’. Cer- 
tainly if ıhe court had thought that the return 
had been good, they Sof not have given so 
many several days to have amended it; for if 
that * mandatum domini regis’ had been sufh- 
cient in the case, why need it to hare been 
amended? 

The ninth and last of these is, Tr. 18 Jac. 
rot. 71,the Case ofthe said sir Samuel Salton- 
stall: he is returned by the Warden of the 
Fleet, as in the case before, and generally, 
© remittitur’ isin the roll, which proves nothing 
at all, that therefare the court thought he might 
not by law be inlaıged ; and besides, in both 
cases he stood committed alsa fur disobeyiog 
an order in the Chancery. 

These are all ıhat have been pretended to 
the contrary in this great point, and upon the 
view ofthem thus opened to your lordships, is 
is plain that there is not one, not so much as 
one at all, that proveth any such thing, as that 
ee committed by the command of the 

ing, or the lords of the council withnut cause 
shewed, might not be enlarged ; but indced 


‚the most of them expressly prove rather the 


contrary. 

Now, ıny lords, having thus gone through the 
Precedents of Record, that concern the point 
of eitlher side, before I come ‘to tlıg otler kind 
of Precedents, wbich are the solemn Resolu- 
tions of Judges in former times, I shall (as Iam 
commanded also by the house of commons) 
represent unto your lordslips somewhat else 
they have thouglıt very considerable; with 
which they met, whilst they were in a most 
careful enquiry of whatsagever concer„ed them 


in tlis great question. 


Ic is, my lords, 9 Draught of an Eutry ofa 
Judgment in tbat great Gase lately adjudged 
in tbe court of King’s-beuch, when divers geu- 
tlemen imprisoned ‘ per speciale mandatum 
‘* domini regis,’ were by tlıe award and order 
of ıhe court, after solemn debate, sent back to 
prison, because it was expressly said, they could 
not in justice deliver them, though they prayed 
to be Bailed. The Case ıs famous, and well 
kuown to your lordsbips, therefore I need not 
further to mentian it: as yet indeed there is 
no Judginent entered upon the Roll, but there 
is room enoyzlı for any kind of Judgment to be 
entered. But, my lords, there is a form of a 
Judgment, a most ynusaal one ; quch a one as 


never wga in any such case before (for indeed 
there was never before any case 30 adjudged), 
aud thus drawn on bya chief cJerk .of {has 
caurt (by direction of Mr. Automey-General), 
as the house was informed by the clerk, in 
which the reason of the Judgment, and remand- 
ing of those gentlemen, is expressed in such sort, 
as if itshould be declared upon Record for 
ever, thatthe laws were, tlıat no man could ever 
be inlarged from imprisonment that staod com- 
mitted by such an abselute command. 

The draught is only in sir John Hevening- 
hamı’s Case, heing one oftle gentlemen that 
was remanded, and it was made for a form for 
all the rest. Tihe words of'it are after the usual 
entry ofa Curia advisare ault for a tıme ; tlıst 
‘ Visis retur. predict. nec non diversis antiquis 
‘ recordis in curia hic remanent. consimiles 
€ casus Contjnentibus, nıaturagq. deliberatione, 
‘inde prios habita, eo quod nulla specialis 
* causa captiouis sive detentienis pred. Johan- 
‘ nis exprimitur, sed generaliter quod detentus 
“ estin prisena prad', per speciale mandatuna 
* domini regis, ideo pred’. Johannes remittitur 
‘ prefat. custodi marr. hospitii preed. salvo cus- 
© todiend. quousg. &c.’ that is, ° qunusque se- 
“ cundum lezem deliberatug fuert? And if 
that court, that is tbe highest for ordinary 
justice; cannot deliver him secundum legem ; 
wbat law is there,. 1 beseech you, my lords, 
that can be sought for in any other inferior 
court to deliver hin? Now, my lords, because 
tbis draught, if it were entered in the Roll, (as 
it was prepared for no other purpose) would he 
as great a declaration, contrary to the many 
acts of parliament already cited, contrary to 
all precedeuts of former times, and to all rea- 
son of law ; to the utter subyersion gf tbe higb- 
est liberty aud right belonging to every free- 
man of this kingdom, and for that especially 
also it supposes, that divers aucient records had 
been looked into by the coust in like cases, by 
which records their judgments3 were directed ; 
wlereas in tsulh, there is not any one record 
at all extant that with any colour (not so much 
indeed as with any colour) warrants the judg- 
ment: therefore the.house of commons though 
fit also, that I should, with the rest that haıh 
been said, shew this draught also to your 
lordghips. ; 

l.come now tothe other kind of Precedents, 
that is, solemn Resolutions of Judges, which 
being not of Record, remain only in autheatic 
copies: but of this kind there is but one in uis 
case, tbat is the Resolution of all she Judges 
in the time of queen Elizabeth. It was in the 
34th of her reign, when divers pemons had 
been committed by absolute command, au 
delivered by the Justices of .tke one Bench or 
the other ; whereupon it was desired, ıhat the 
Judges would declare in what cases persons 
ran by such command were to be ja- 

arged, wbich hatlı been variausly cited, and 
varıonsly appzebended. The Home A Com- 
mons,therefore, desiring with allcare to mfurm 
tbeinselves as fully of (be truth. af it as passihly 
they might, gpt ipio sbeir hands froga » membas 
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ofthe Common-Pieas, that was one of them 
that gave the Resolution, which is entered at 
large ın that Book : I meanthe L. C. Justice 
Anderson, it is written in the Book with his 
own hand, as tbe rest of the Book is, and how- 


woerer it hath been cited, and was cited in that 


yreat Judgment upon tlıe Habens Corpus in the 
Kıng’s-Beoch, as if ıt bad been, that upon such 
cormmitments the Judges ınight not bail ılıe 
Prisoners; yet it is most plain, that inthe Keso- 
lution itself no such thing is contained, bat 
rather expressed the contrary. I shall better 
represent it to your lordships by reading it, 
then by opening it. 7 
it was read here, (See ante, p. 76). 

if this Resolution doth resolve any thing, it 
dath indeed upon the enquiry resolve fully the 
contrary to that which hath been pretended, 
and enough for ıhe maintenance of tbe ancient 
and fundamental point of’ liberty of the person, 
to be regained by Habeas Corpus when any is 
imprisoned. And I the rather thoughs it fit 
now to read it to your lordships, that it might 
be atlarge heard ; because in the great Judg- 
ment in the King’s-Bench, though ıt was cited 
atıhe Bar, a3 against this point of. personal 
liberty, as also at the Bench, yet though every 
thing else of record that was used, were at 
large read openly, this was not read either at 
bar ar bench: tor indeed if it, had, ever 
hearer would easily have known the force of it 
tu have been indeed contrary to the Judgment. 

My lords, having thus gone through the 
charge committed to me by tbe house of com- 
mons, and having thus mentioned to your lord- 
siups, and opened the many Precedents of Re- 
cnrds, and that Draught of the Judgment in 
this like case, as also this Resolution; I shall 
now (as I had leave and direction given me, 
lest yoar lordships should be put to much trou- 
bie and expence of time in findiug or getting 
copies at large of those things which i have 
cited) offer also t% your lordships authentic 
enpies of them all, and so leave them, and 
whatsoever else I have said, to your lordships 
further consideration. 


The true Copy of the Precedents of Record. 
luter Record. Doın. Regıs Caroli 'n Thesauro 
Recept. Scaccarii sui sab custodia Doin.The- 
saurar. et Canıerar. ibidem remanen. viz. 
Placita coram Domino Rege apud Westmo- 
nast. de Ter’ Pasche anno Regi Edwardi 3, 


post conquest, Angliz 18. inter alia sic con- 


tinetur ut sequitur. 
Rot. 38. Adhuc de termıno Pasch. 
Dominus Rex mandavit dilecto et fideli suo 
Roberto de Dalton constabular’ Turris suw 
London vel ejus locum tenent’ bre. suum in hac 


verba: Edwardus Dei gratia rex Anglie, Fran- | 


iz, et dominus Hilierniz dilecto et fideli suo 
Roberto de Dalton constabular' Turris sus Len- 
don rel ejus locurm tenent. salutem. Manda- 
mus qund Johannem Bildeston capellan’ quem 


sic. nostr. Löndon ad mandktum nostrum apud 
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of their house, a Book of selected cases, col- 
lected by a reverend and learned Chief-Justice 
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pred. Turrim vobis liberavit ab eisdem recipiatis 
et in prisona nostra Turris London pred, salvo 
custodir’ fac’ quousque alind super hoc duxeri- 
mus demandand. teste meipso apud Turriim nos- 
tram London 30 die Marti anııo regni nostri 
Anglie 16. regni vero nostri Francie 30. Et 
nodo scilt. in Crast. Ascen. Dom. anno regis 
nunc 8. coram domino rege apud Westinit.t. 
venit Johannes de Wynwick locum tenens pre. 
constabular. et adduxit coram justictir’ bie in 
cur. pred. Johannem de Bildeston quem ılle a 
pretat. vicecomit. virtute brevis pred. recepit. 
&c. Etdicit quod ipse a domino rege habuit 
mandat. ducend. et lıberand. corpus oaius Jo- 
hanniıs de Bildeston prefat. justiciar. hic, &c. 
Et quesitum est de pred. Johtnne de Wynwick 
si qua allam detentionis prefat. Johannis de 
Bildeston habeat cnusam. @ui dicit quod non 
nisi bre. pred. tantum. Ft quia videtur car, 
bre. pred. sufäcien. non esse predict. Johannis . 
de Bildesion prison. Marr’ regis hic retinen. &c, 
Idenı Johannes dimittitur per manus Willielm. 
de Wakefield rectoris eccle. de Willingham, Jo» 
hannis de Wynwick in com. Kanc. Johannis de 
Norton in com. Norfl, Nicolai de Blandeford 
in com. Middi. et Rogeri de Braıinley in com, 
Stafford, qui eu manuceperunt habend, eum 
coram domino rege in vetabis Sancti Trin. ubi- 
cunque, &c. viz. Corpus pro corpore, &c. Ad 
quas octabis Sanct. Trin. coraui domino rege 
apud Westm. ven. pred. per manus pred’ Er 
super hoc mandnrit justiciar, suis hic quoddam 
bre. suum claus, ın hasc verba, Edwardus Dei 
gratia rex Angliz, et Francie, et dominus Hi 
herniss, dilectis et fidel. suis Willselmo Scout, et so= 
clis suis justiciar’ ad placıta coram nobis tenend, 
assigunt. salteın cum nuper mandarerimus di- 
lecto et fideli nostro Roberto de Dalton consta- 
bular’ Turris nostre London vel ejus locum te- 
nen. quod Johannem de Bildeston capellanum 
capt, et detent. in prisona Turris pred. per pre» 
ceptum nostrum pro suspicione contrafactionis 
magni sıgilli nostri cam attachiat. et aliis causis 
caption. et detentionem pred. tangent. salvo et 
secur’ duci fac’ caram nobis in Crast. Ascen. 
Dom. ubicungue tune fuissemus in Anglia,pri- 
son® Marescall. nostr. coram nobis liberand, in 
eadem aueunınn per quendam informatorem e» 
semus plenius informat. custod. et tuta inde in- 
formatione pred. ulterius pred. super hnc fieri 
fecerimusquod fore viderlnus faciend. secupdum 
legem, et consuetudinem regni nostri Anglız, 
nos in casu quod dictus informator non ven. co- 
ram nobis ad iuformand. nos plenius super pre- 
miss. volentes eadem Johannem ea de causa 
jJusticiar’ deferre in hac parte vobis mandamus 
quod si pred. informator in quinden. Sanct, Trin. 


| prox. fütor. vel circa non venit super hoc ple- 


nius informat. tunc advent. ejusdem informator 
is minime expectat. eidem Johanni super hoc 
kerı fac. justic. coınplement. prouüt fore videritis 
faciend. secucdum legem et consuetudinem 
regni nostri Anglie, teste meipso apud West- 
minst. 12 Mai anno regui nostri Anglie 18, 
Reeni vero nostri Franc’ quinto. Quo quidem 
bre. respect. fact. est proclamatio quod siquis 
dictum regein super premiss. informare vel erga 
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ipsum Johannem prosegui voluerit, quod veniat. | low pred. taylor, usque im crast. Sanct. Martin. 


Er super hoc venit pred. W.de Wakefield, Ni- 
chulas de Wandsworth, Jo. Brynwyn, Jo. de 
Longhanı, Jo. de Norton, et Rogerus de Bromley 
oınnes de com’ Midd’ et man’ pred. Johaunem 
de Bildeston hubeud. eum coram domino rege 
de die ın dien usg:ie ad pretat’ quinden. Sanct. 
Trin. ubicunque, &c. Adqueın diem anno 18, 
coram domino rege apud Westminst. venit pred. 
Johannes de Bildeston per manus pred. et ite- 
rata Tacta est proclam. in forma qua superius, 
&c. et nullus venit ad dictum rege informand’ 
&c. per quod concess. est'quod pred. Johannes 
de Bildeston eat inde sine die salva semper ac- 
tione dom. regis si qua, &c. 


De Ter’ Sauct. Hillar’ anno 22 H. 8, et per 
cont. Rot. ejusdem Rotul. 31. 

Johannes Parker per Ricardum Choppin, et 
W. Daunsey .vic’ London virtute brevis dom. 

is de latitat, pro pace versus ipsum Johannem 
Parker ad sect. Johannis Bruton eis inde direct. 
et coram rege duct. cum causa, viz. quad idem 
Johannes Parker capt. fuit in civitate pred. pro 
secu’ pacis pred. et pro suspicione felunis= per 
ipsum apud Croweall in com. Glocest. perpetrat. 








ubicunque, &c. utque pleg. corpus pro corpore, 
&c. Ad quem diem comperuit et Robertus 
Drury ar’ et Juhaunes Bosse gen. domino jus- 


‚ ticiar’ dum regis ad pacem in com’ Buck. virtute 


brevis dom. regis eis direct. domiuo regi certi- 
ficaverunt qund nullum indictamentum de alı- 
quibus ieloniis et transg. versus ipsum Jollannem 
Byncks coram eis ad presens resident, Et ul- 
terius de fama et gestu ipsius Johannis Byncks 
n sacram..proborum et legalium homin. com. 

uck. diligenter inquiri fecerunt, et nihil aliud 
Der bonum de eo coram eis est compertum. 

deo concess. est quod pred. Jo. Byncks de pre- 
missis eat inde sine die delıberatur per procla- 
mationem et jur. prout moris est. 


De Ter. Pas. anno 2 et 3 Ph. et Mar. Rot. 58. 

Ricardus Overton nuper de London gen. per 
Tho. Leigh, et Johannem Machell vic’ London 
virtute brevis dom. regis et reginz de Habeas 
Corpus ad stand. rect. &c. eis inde direct. co- 
raım Willielmo Portman mil’ capital. justictar. 
&c. duct. cum causa, viz. quod pred. Ricardus 
Overton 9. die Octobr. ult. preter commiss. fuit 
prison. de Newgate, et ibidem in endem prisona 
sub custod. dict. vic. detent. ad mandatum per- 


per noıwen Johannis Parker de Thornbory in 

com. Glocest. corser, alias diet. Johan. Charbs | nobiliom duorum honorabilis concil. pred. re- 
de eodem com’ surgeun, ac per mandetum dom. | gis et regine qui committit. Marr. &e. et im- 
resis noncint' per Robertum Peck gen’ de Clif- | mediate traditur in Ball. Willielmo Overton de 
fords-Inn, qui committitur Marr’ &c. et postea ' London gen. et Johanni Tiayler de parochia 
iste endeın termino traditur ın Balliuın Thomz | Sanct. Martini apud Ludgate London imerc, 
Atkins de Thorabury pred. weaver, et Willi. | usque octab,. Trin. viz. uterque manucaptor. 


Nole de eadem villa et dom. usque a die Pasche 
in unum men. weaver ubicunque, &c. Et quod 
idem Johannis Parker citra eundem diem per- 
sonaliter comparuit coram justiciar’ dom. regis 
ad prox. general. Gaol Deliberation’ in com. 
Glocest. prox. tenend. ad subjiciend. et recipi- 
end. ea omnia, et singula qu& prefat. justiciar’ 
de eo tunc ordinare contigerint, &c. viz. Corpus 
pro corpure, &c. Ad quem dien pred. Johan- 
sis Parker licet ipsi 4. placit. solemuiter exact. 
ad coınparend. non ven. ideo caperet euın pler’ 
Trin. ad queın diem ex octab. T’rin. poster 
Trin. 2+11. 8, ex Crast. quinden. Pasche. Ad 
quem diem bre. et vic’ return’ quod nd Hust. 
tent. apud London. die Lune prox’ post fest. 
Sancte Scholastice anno regis H. 8, 25. Johan- 
nes Parker, et W. Nole ut!’ fuer. prnut patet 
per bre. regis de Ter’ Pasche anno 25. Rs. pred. 


De Ter. Sanct. Mich. anno 35 H, 8, et per cont. 
ejusdeın Rat. 33. 

Johannem Bincks per Ro. Baker ar. senescall. 
cur, Marr. et Radum llapton Mar’ ejusdem cur. 
virtute brevis dom. regis de Ilabens Corpus ad 
subjiciend. et recipiend. &c. eis inde direct. 
coram domino rege duct’ cunı causa, viz. quod 
ante adventum brevis pred. Johannes Byncks 
captus fuit per mandatuın privati concilii dom. 
regis pro suspjcione felouiz, et pro aliis causis 
illos ımovcut. et duc’ ad gaol. Marr. et ibidem 
detent. virtute gaol’ pred. qui committitur Marr. 
&c. Ftimmediate cx gra’ cur. special’ pred. 
Johannes Byncks de Magna Marlow in com, 
Buck. wearer traditur in Ball, Thom Denn 
de London gent. et Johunni \Woodward de Mar- 


pred. corpus pro corpore et postea Tr. 2. El. 
reein®, Corpus Overton et pleg. suos octabis 
Michael. ad quen diem ex ınens. Pasch. ad 
quem diem vic. ret. quod ad Hust. suum tent, 
Guildhalt civitatis London die Lunz post fes- 
tum Sauct. Gregor. epi. pred. W. Overton ut!’ 
est et per bre. Pas. anno suprad. 


De Ter. Sanct. Mich. anno 2 et 3 P. et Mar. 
Rot. 16. habet Chart. allocat. Trin. 2 et 3 
Phil. et M. 

Ricardus Overton nuper de Lond. gen. capt, 
octab. Iull. pro quibusdam altis prodic. unde 
indictat, est, ad quem diem Pasc. ad quem 
dien ex Cr. Animarum, 


De Termino Pasch. 4 et 5 P. et Mar. et per 
cont. ejusdem Rot. 45, 

'Edwardus Newport gen. per. Robertum Ox- 
enbridge mil’ constabular’ Furris red. virtute 
bre. dominor. regis et regin® de Habeas Cor- 
pus ad subjiciend. &c. ei inde direct. nd Barr. 
coram domino rege et regina duct. cum causa, 
viz. quod ipse sibi commiss. fuit per mandat. 
concilii dominz reginz, qui committitur Marr. 
et immediate traditur in Ball. prout, &c. Et 
posten sine die per proclamation. virtute brevis 
de gestu et fama prout, &c. Itot. 17. ejusdem 
anni. 


De Ter. Mich. anno 4 et 5 P. et Mar, per 
Cont. ejusdem Rotul. 17. 

Memorand. quod 14. die Octobr. anno 4 et 

5 Phil. et Mar. Edwardus Newport de Hauley 

in com. \Wigorn. ac capt. fuit per Uxbridge in 

comı. pred. pro suspicionecoutra factianis qua» 
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runden pec. auri vocat, French crowns, per 
ipsam et alıbi in com. Wigor. fier. supposit. et 
es de causa per mandatum concıl’ dominor. 
regis et rcgine commiss. ad barr. tunc duct. 


fuit, qui committitur Marr. &c. et super hoc 
ıdem Edwardus Newport traditur in ball. Tho- 


mz= Char;e de Latton in com. Essex gener’ Ed- 
wardo Hales de parochia Sancti Olavıi, London, 
gen. Johanni Baker, clerico ordinar. Lundon, 
Jobanni Gill de parochia Sanct. Tho. Apostoli 
Landon, cluth-worker, et Richardo Parks de 
Brownsgrave in com. Wigorn. yeoman, usque 
octabis Hill. ubicunque, ec. viz. quilibt. pleg. 
proced. sub pcena 100/. et pred. Edwardus sub 
pena 2008. quas, &c. Ad quen diem compe- 
ruit et committitur eonstahplar. Turris Lon- 
don Pre en conch. dom. regis et 'regi 

u2 ıbid. salvo custodiend. quausque, &c. Et 
postea Pas. 4 et 5 P.ex M. traditur in ball. 
prout patet per scriveect. finium istias ter, et 
postes M.5et6 P. et M. exonerat. per cur. 
eo quod tam per sacram. 12 probor. et leg» 
baum hominum de pred. com. Midd. coram 
don. rege et domina regina hic in cur. mea 
parte jurat. et onerat. quam por sacraınent. 12 
probor. legal homin. de pred. com. Wigor. co- 
ram Edwardo Saunders, et Jobhanne Whiddon 
mil, et aliis justicier’ dictor' dom. regis et regi- 
nz ad pacem ac de diversis feloniis transgress, 
et alüs malefect. in eodem com’ perpetrat. audi- 
end. et terminand. assignat. virtute hrevis dic- 
tor. dominor. regis et regine eis inde direct. 


in ea parte jurat. et onerat. ad inguirend. de | & 


gestu et fama ıpsius Edwardi compert. existit 
quod idem Edwardus est de bonis gestu et farne, 
ideo procismatio est inde facta prout moris est 
secund. legem et consuetudinem reg. Angliz, 
&cc. concess. est. guod pred. Edwardus eat inde 


sine die. 
De Ter. Pas. 9. El. Rot. 35, 

Tbo. Lawrence per Christopher’ Drap. m2jo- 
rem civitatis London’ Ambrosium Nicholas et 
Rico’ Lambert vic. ejusdem ciritatis virtute 
brevis dom. reginz de Habeas Corpus, &c. eis 
inde direct. et coram domina regina dict. cum 
cause, viz. quod 7 die Norembr. anno regni 
dom. El. nunc reging Anglız 8, pred. Thomas 
Lawrence indicto brevi nominat, captus fuit in 
civitate pred. et in. prisona dom. regin® sub 
custed. pred. coram vie. detent. per mandatum 
concil’ dom. regmzs qui committitur Marr. &c. 
et saper hoc tradit. in ball’ prout patet per 
scrirect. fnium istius ter. 

De Ter. Pasch. 9 El. Rot. 68. 

Robertus Constable Ar’ per Franciscum Job- 
son mil’ locom tenend. Turris London virtute 
brevis dem. regin» de Habeas Corpus ei inde 
direct, et coram domina regina dict.cum cause, 
vi. idem Robertus Constable prefat. 
Francisco Jobson commissus fuit per manda- 
tum privat. concil’ dom. regin® saivo custodi- 
end. qui committitur Marr. &xc. et posten isto 
eodem ter. trad:tur in ball, prout patet inter 
scrivect. finium istius ter. 

Ter. Pas. anno 20 El. et per cont. ejusdem 
Rot. 62. 

. Johannes Browning per Owen Hopton mil’ 
von 118. 
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locum tenen’ Turrisdominz regine London vir- 
tute brevis Habeas Corpus ad subjiciend. ei 
inde direct. es coram dilecto et fideli Ch. Wruy 
mil. capit. justiciar. dom. regin® ad placita 
coram nobis tenend, assignat. apud hospitium 
soum in Serjeants-Inn Fleet-street London’ die 
Lune, viz. 12 die Mau duct. cum cnusa viz, 
quod pred. Johannes Browning commissus fuit 
eidem locum tenend. per mandatum privati 
concil’ regine salvo custodiend. &c. quı com. 
Marr. &tc. et poster isto eodem ter. traditur in. 
ball’ prout pat. per scrivect. finium istius ter. 


De Ter. Sunct, Hillar. anno 40 EI. Regine et 
- percont. ejusderm Rot. 62. 

Edwardus Harecourt per Hugonem Parlour 
custod. prisonz dominz regina: de Gatehouse 
infra civitatem Westminst. in com. Middl. vir- 
tute brevis dominz regine de Habeas Corpus 
ad subjiciend. &c. ei inde disect. et coram das 
mina resina apud Westminst. dicta cum causa, 
viz. quod ante advent. brevis pred. scil. 7. dio 
Octobr. an. regni dom. regin. uunc 39. corpus 
Edw. Ilarecourt, per duos privat. concil. dict® 
dominz regin® ei commiss. fuit salvo et secure 
custodiend. certis de causis ipsos movent, et ei 
ignotis, qui committitur Marr. &c. et postes 
isto eödem ter. traditur iu ball. prout patet per 
scrivect, finium istius termini. 


De Vacatione Hillar. anno 43 El. 

Roebertus Catesbie per Johannem Philips 
guardian’ de le Fleet virtute brevis domin® re» 
in de Habeas Corpus, ad subjiciend. &c. ei 
inde direct. et coram Edwardo Fenner uno jug- 
ticiar. domin® regine ad placita coram ipsa 
regina tenend. nssignat. apud Winchester-house 
in burgo de Southwark in gom. Surr. dict. cum 
causa, viz. quod pred. Robertus commissus fuit 
prisonz pred. primo die Martii anno 43 EI, 
War. diversorum prenobilium virorum de pri- 
vato concilio dominz regin® in Ihzc verba: 
‘To the Warden ofthe Fleet, or his deputy : 
‘ These shall be to will and require you, to re- 
‘ceive at the hands of the Keeper of the 
‘ Compter of Wood-street, the person of Robert 
‘ Catesbie, esq. and him to detain, and kee 
“ safely in that prison under your charge, un 
‘ you shall have otlıer direction to the contrary, 
‘ whereof this shall be your warrant.’—Et pre 
fat. Robertus cummissus fuit Marr. per prefat, 
Edwardum Fenser, et statim traditur in ball 
prout patet, &c. 
Ter. Hill. anno 43 Elız. Regine 12 Jac. is, 

Ricardus Beckwith gen’ per Aquilam W 
custod. prisonz de Gatehouse in com. Midd, 
virtute brevis dom. regis de Habeas Corpus ad 
subjiciend. ei inde direct. et coram domino rege 
duet. cum causa, viz. quod ante advent. brevis 
predict. scilicet 10 die Julii anno regni dom, 
Jac. regis Deigratia Anglız, Franc. et Hiberniz 
fhidei defeusor. &e. 11 et Scot. 47 predict. Ri« 
cardus Beckwith sibi commissus fuit prisons 
predict. sub custod. sua virtute cujusdem war- 
rant. sibi fact. et direct. per Genrgium divina 
providentia Cant. archiepiscopum totius An- 
gliem primat. et metropolitan. Henric. com, 
Northampton dominum gunrdiaen. 5 pertunm 
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et un. de privato concil. regis, Tho. com. Suf- 
folk dom, camerar’ regie familie ac sacr’ cun- 
cil. dom. regis Edwardum dumini Wooton gu- 
bernator regie familie, Johannem dom. Stan- 
hope vice-camerar’ regie familie; cujus war- 
rant sequitur in hecverba: * To Aquila Wykes, 
© Keeper of the Gatehouse in Westwinster, or 
© his deputy: Whercas it is thought meet that 
* Miles Rayner and Richard Beckwirh he re- 
* strained of their liberty, and committed to the 
* prison of the Gatelouse; These shall be to 
€ will and require you to receive the persons of 
“the said Bayner and Beckwith ınto your 
€ charge and, safe keeping in that prison, there 
“to remain until you shall have further order 
* from us in that behalf, far which this shall be 
* your warrant, Dated at Whitehall the 10th 
< of July, 1613.’—Et posten isto eodem termino. 


De Ter. Mich. an. 14 Jac. per cont. ejusd. 
Rot. 147. 

Thomas Mounson miles per Georgium More 
locum tenent’ Turris dom. regis London’ vir- 
tute brevis dom. regis de Habeas Corpus ad 
subjiciend. &c. ei inde direct. coram domino 
rege apud West. duct. cum causa, viz. quod 
ante adventum brevis predict. Thomas sibi 
commissus fuit per warrant. advers. dominis de 
privato concilio regis sibi direct. &c. Qui com- 
mittitur Marr. &c. et super hoc traditur in ball’ 
prout pater per scrivect. fin. istius termin). 


De Ter. Mich. 7 H.7. et per cont. ejusdem 
Rot. 6. 

Tho. Brugg junior, nuper de Yanington in 
com’ Hertfurd gen’, Johannes Rawleus nuper 
de Lemster in com’ pred’ yeoman, Rob. Sher- 
man huper de Lemster in com, predict. Walter 
Thomas nuper de eadem in com. predict. ho- 
sier, Tho. Ballard nuper de eadem in eodeın 
com. smith, Cadwallader ap John Duy nuper 
de Kerry in Marchia Wallis in com, Salop ad- 
jacen. gen. Reginald ap Breingham, alias Sher- 
ınan, nuper de Lenister in com. Hereford Sher- 
man, et Thomas Turner nuper de Kingsland ın 
com. Hereford courser, sunt in custod. Marr, 
sd mandatum dom. regis, &c. ac pro aliis certis 
de causis prout patet alıbi de record. &c. per 
record. istius ter. postea isto termin. dominus 
relaxavit mandatum snum et prosecut. predict, 
compasuerint per attorn,. &c. Et quod utlag, 
versus prefat. Thomam Brugg revocatur istg 
. termino et predict. Johannes Rawleus pro felon. 
et murdro predict. traditur in ball’ prout patet 
alibi, &c. rdeo hic Marr. de ejus curpore per 
cur. exoneratur, &c. 


Ter. Hillar, 7 H. 7. et per cont. ejusdem 
Rot. 18. 

W. Bartholomew, Johannes Bartbolomew, 
"Willielmus Chace, Henr. Carr, Tlıo. Rotesley, 
Tho. Street, Rubertus Feldone, et Hen. Bancks 
sunt in custod. Marr. ad cust, mandat. dom. 
regis, Öec. per record. istius termin. ac predict. 
Willielmus Chace pro pace Randulpho Josselen 
inveniend. &c. Pasche sequen. per poster ter- 
min. sequen. dictus dominus rex mandatum 
suum predict. quoad Willielmas Chace relax- 


avit per regis attornat. et pro pace et. pro felon. 
et ınurdro traditur in ball. 


De Ter. Pas. 7 H. 7. et per cont, Rot. ejus- 
dem 18. 

Johannes Beomond ds Wednesbury in com’ 
Staff. ar’ est’ in custod. Mar’ ad mandatuın 
dom. regis. &c.; per record. istius ter’ posten 
scilicet Trin’7 Hen. 7. sequen’ predict, Johan- 
nes Beomond de mandato predict. exoneratus 
existit ideo Mar’ de eo per eandem cur’ exonc- 
ratus exist. 


De Ter. Mich. auno 12 H. 7, Rot, 8. 

Thomas Yewe de villa de Staf. in com’ 
Stafford yeoman, per Johnnneın Shawe et R- 
cardum Hadden vic’ London virtate brevis 
dom. regis de Habeas Corpus, ad sect. ipsius 
regis .cis inde direct. coram rege duct. cum 
causa quod ideın Thomas Yewe attachiatus 
fuit per Ricardum Whittington serjeant apud 
Baynard’s Castle civitatis predict. et prisona 
dicti dom. regis infra eandem civitatem salvo 
custodiend. causa pro suspicione felon. apud 
Coventrie in com.’ War’ perpetrat. ad sugges- 
tionem Willielwi King innbolder, ac insuper 
idem Tho. Yewe detinetur in prisona predict. 
virtute cujusdem alterius querel. versus ipsum 
ad sectam Johannes Freeman serjeant de eo 
Ihe inveniat. ei insufhciend. secur. pacis in- 

icta- cur. coram Johanne Waiger nuper vic. 
Ae ulterias ıdem Tho. Yewe detent. est in dicta 
prisona pro 23. debit, et 25. 8d. dampnis et, 
custag. quos Robertus Corbet mercer, ex cog- 
nitione ipsius defend. versus eum recuperavit ia 
eüdem cur. coram eodem Johanne Waiger 
nuper vic. Ac etiam idem Tho. detinetur in 
dicta prisona ad mandatum domini regis, per 
Johannem Shawe, alderınan, civitatis London, 
qui committitar Marr. &c. postea scilicet ter. 
Sanct. Trin. anno 19 regis H. 7, predict. Jo- 
hannes Freeman relaxavit secur. pacis versus 
eundem Tho. Yewe dictusy; Robertus Corbet 
cognovit se fore satisfact. de debito et dampnis 
predict. Ac Jacobus Hubberd attornat. gene- 
ral. dom. regis relaxavit mandntum dom. regis, 
ac pro suspicione felonis predict. traditur in 
ball. Symon Little de London taylor, et Jo- 
hanni Ashe de London skinner, usque octabis 
Mich. ubicung; &c. Ad qui diem comperuit 
et Robertus TIhrogmorton mıiles unus Custod. 
pacis prediet. com’ Warr’ return’ quod null. 
indictament. de aliquibus felon' sive transgress, 
versus prefat. Tho. Yewe coram eo et socüs ad 
presens residet. et ulter. virtute brevis dom. 
regis sibi et sociis suis direct. per sacrament. 
12 probor. et legal. hominum de villa de Co- 
ventry predict. de gestu et fama predict. Thome 
diligenter inquisitionem fecerunt, et nihil de eo 
preter bonum coram eo et sociis wis est COm- 
pertum sed de bono gestu et fama, ideo con- 
cess. est quod predict. Tho. eat inde sine die. 


Ter. Hillar. auno a 7, et per cont. ejusdem 
t. 14. 

Humfridus Broche nuper de Canterbrig. in 

Cantabr. scholar. per Robertum Willoughbie 

dom’ Brook mil, seneschall. bospitii dom. regis, 
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ac Jehannem Digbie mil. Marr’ cur’ Marr’ 
121 re virtute cojusdem brevis dom. 
regis de Habeas Corpus ad sectam ipsius regis 
ad stand. rect’, &c. ad sect. partis utlag. eis 
inde direct. coram rege duct. cum causa viz. 
uod idem Humfridus commissus fuit Gaol. 
Mar bospitii doun. regis et hac de causa et 
non alia idem Humfridus in prisona pred. de- 
tinetur, qui committitur Marr’ &c. postea Pas, 
sequen’ rex relinguit mandatum suum capital. 
justiciar’ per Tho. Lovett mil. osten’ et pro 
atlag. pred. traditur ia ball. prout patet alibi, 


De Ter’ Sct. Triuit’ anno 39 EI. et per cont. 
Rot. ejusdem 113. 

Lawrence Broome per Hugonem Parlour 
eustod. prisone domine regine de la Gatelouse, 
virtute breyis domine regine de Habeas Corpus 
=d subjiciend. &c. ei inde direct. et coram do- 


mins regina apun Westminst’ duct. cum cause 
viz. quod predict. Lawrence Broome in arcta 
custed. sua remanset per mandatum duorum 


de concilio dicte domine regine pro certis causis 


208 moOvent’ qui committitur Marr’ et postea | 


iste eodem termino traditur in ball. prout pa- 
tet, &c. . 


Per Scrivect. Fin. Ter’ Sct’ Trin. auno 39 EI. 
Regine. 

Lawrence Broome de Parra Baddow in com. 

. husband. traditur in ball’ ad subjiciend. 

. ad mandat. privat. concil. domine regine 

super Habeas Corpus.— Versus Rando. Mayall 

de Hatfeld Bevereli in com’ pred’ gener. ; 

versus Henrico Odall de eadenı gen. ; versus 

Will Eckasden de Westminst’ bricklayer ; ver- 

sus Ric. Morgan de Westminst’ labourer ;— 

Urerg; sub pena 401. et princeps sub penn 

100 marcarum.—Pro suspicione proditionis 
cam Johbanne Smitlı mil, 


De Ter’ Sct’ Michaelis anno 4 El, et per cont. 
Rot. ejusdem 37. 


Tho. Wenden per Hugonem Parlour gen’ 
custod,. prisone domine regine de le Gatehouse, 
virtute brevis domine regine de Habeas Corpus 
ad sabjiciend, &zc. ei inde direct’ et coram do- 
mine regina apud Westm’ duct. cum causa, 
va.g 18 die Junii, anno i domine El. 
aunc tegine Anglie 38. corpus, &c. infra nomi- 
zat. Tho’ Wenden extra cur’ ejusdem domine 
regine coram ipsa domina regins privati con- 
ciin dom. regis cujus tenor sequitar in heec 
verba, scilicet; ‘ These are to will and require 
< you to receive into yoar charge and custody, 
€ the person of John Brocket, knight, and bim 
€ to retain in snfe keeping under your charge 
€ until you shall have further order for his in- 
& Jargement, whose commitment being for some 
e al matter concerning the service of our 
< sovereign lord tbe king, you may not fail to 
“ regard this warrant accordingiy. From the 
* king’s palnce at Whitehall, the last of March, 
‘1605. Bag; fuit causa detentionis pred. 
Jobannis in prirona pred. qui committitur 
Marr. &e. et postea traditur in ball’ prout ps- 
yet, &c. 
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Ter. Mich. anno 12 Jac. Regis, Rot. 119. 

Milo Reyner per Aquilam Wykes custod. 
prisone de le Gatehouse, virtute brevis dom, 
regis de Habcas Corpus ad subjiciend. &c. co- 
ram dominv rege duct. cum Causa viz. quod 
ante ‚advent, brevis pred. scilt. 10 Julii anno, 
dom. 1613. pred. Milo Reyner commissus fuit 
prisonz pred’ et buc usg; detent. virtute warr’ 
cujusdem fact. et direct. per Georgium arch«- 
een Cant. Henr. com. Northampton. 
Tho. com, Suffolk, Willielm. dom. Knollcs, 
Edwardum dom. Wooton, et Edwardum dom. 
Stanhope, cujus warranti tenor sequitur in 
hzc verba: “ To Aquila Wykes, keeper 
‘of the Gatehduse in Westminster, or his 
‘ deputy: Whereas it is thought meet that 
‘ Miles Reyner and Richard Beckwith be re- 
‘ strained of their liberty, and committed to the 
‘ prison of the Gatehouse: Tliese shall be to 
“will and require you, to receire the persons 
‘ of Reyner and Beckwith into your clıarge and 
‘ keeping, until you shall have further order 
‘ from us in that behalf, for wbich this shall be 
‘ your sufhicient warrant, dated at Whbitehall, 
“the 10th of July, 1613.” FChbac est causa 
detentionis sue in prisona pred. qui committitur 
Marr’ &c. et postea isto eodem ter’ tradıtur in 
ball’ prout patet, &c. 


Ter. Hill, 5 H.7, et per cont. ejusdem Rot. 18, 


Ric’us Everard nuper de Colchester in com. 
Essex clericus, et Robertus Wiglıt nuper de 
Norwico smith, per Robertum Willoughbie 
mil. dom. de Brooke, seneschall” hospitii dom. 
regis, et Johannem Turberville mil’ Marc’ hog- 
pitii pred. virtute bre. de Habeas Corpus ad 
sectam ipsius regis pro quibusdam proditionr 
bus, et felon’ unde indicto com. Essex indictas 
sunt eis inde direct. coram domino rege duct. 
cum causa, viz. quod üdem Ricardus Everard 
et Robertus Wight commiss. fuer’ custod. Marr, 
pred. per mandat. dom. regis, qui committitur 
Marr. &c. 


Ter. Hill. 8 H. 7,et per cont. ejusdem Rot. 14. 


Roger Cherrie nuper de Nova Windsor in 
com’ pred. yeoman, alias dict. Rogerus Stear- 
ries nuper de endem in eodem com’ yeom. per 
Johan. Baker, majorem ville dom. regis de 
Novge Windsor in com. pred. virtute brevis 
dom. regis de Habeas Corpus ad scct. ipsius 

is pro quibusdam feloniis et transgr. unde in 
com. Midd. indictatus est sibi inde direct. co- 
ram domino rege duct. cum causa, viz. quod 
idem Roger’ cowmissus fuit gaol. don. regis 
infra villa pred. per mandat. dym. regis qui 
conmmittitur Marr. &c, 


Ter. Hill. 9H. 7, et per cont. ejusdem Rot. 14. 


Christophorus Burton nuper de Rochester in 
com’ Cantii hackneyman, per Robertum Wil- 
loughbie dom. Brooke, mil’ seneschall’ hospitii _ 
dom. regis, et Jobannem Digbie nıil’ Marr. 
cur. Marr. hospitii pred. per mandatum dom. 
regis. Et hac est cause et non alia, qui Com- 
mittitur Marr. &c, 
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Ter. Pas. anno 19 H.7, et per count. ejusdem 
Rot. 23. 


Georzius Ursewicke de London, mercer, per 
Oliveram Wood locum tenen. prisone dom. re- 
gis de le Fleet, virtute brevis dom. regis de 
conservand. diem, &c..ei inde direct. coram 
rege dust. cum cAusa, viz. quod ideın Gcorgius, 
38 Maii, anno 19, regis commissus fuit prisone 
de le Fleet, per mandatum ipsius dom. regis 
salvo custodieud. sub pena 40/. qui comenittitur 
Marr. &c. 


Ter. Trip. anno 8 H. 8, per cont. ejusdem 
Rot. 23. 

Edwardus Page nuper de London, gent. per 
Georgium com. Salopie seneschall. hospiti 
dom. regis et Henricum Shamburne Marr, cur. 
Mar, hospitü pred, virtute brevis dom. regis de 
Habeas Corpus, ad sect. ipsius regis ad con- 
servand. diem, &c. eis iado dırect. et coram 
rege duct. cum causa, viz. quod idem Edwardus 
captus et detentus in prisona regis Marr. pred. 
per mandatum dom. regis ibideın sulvo custo- 
diend. &c. qt-i committitur Marr. hospiti dom, 
regis. 

Ter. Mich. anno 8 Jac. et per cont. ejusdem 
Rot. 99. 

‚Tho. Czsar per Tho. Vavasour mil’ Mar. 
bospitii dom. regis et Marr. ejusdem hospitii 
, dom. regis, virtute brevis domini regis de Ha- 
beas Corpus ad subjiciend. &c. ci inde direct. 
et coram rege apud Westminst. duct. cum 
cause, viz. quod ante adventum brevis pred. 
scil. 18 Juli anno regni dicti dom. regis nunc 
Anglie, &c. 7. Tho Cesar, in brevi fuit pred. 
nominat. captusapud Whitehall in com’ Middi. 
per speciale mandatum dom. regis ac per eun- 
dem regem adtunc et ibidem commiss. fuit 
prison. Marr. ibidem salvo custodiend. quousg; 
&c. Et ea fuit causa captionis et detentionis 
ejusdem Tho. Czsar, qui committitur prison® 
Merr. pred. 


Ter. Sancti Mich. 8 Jac. Regis. 


Nisi pred. seneschall. et Marr. bospitii dom. 
regis suflicienter return’ bre. de Habeas Corpus, 


To. Czsar die Mercur. per qumden. Sanct. 


Martini defendens exonerabitur. 


Ter. Hill. 12 Jac Rot. 153. 

Jacobus Demaistres, Edwardus Emerson, 
Georgius Bronkeshall et W. Stephens, per 
Tho. Vavasour mil’ Marr. Marr. hospitii regis 
virtute bre. dom, regis de llabeas Corpus ad 
subjiciend. &c. ei inde direct. coram domina 
rege apud Westminust. duct. cum causa, vi2. 
quod ante adventum brevis pred. scilt. 39 Ja- 
nuar. anno regis Jacobi Anglie, &c. 12, et 
Scot. 4, pred. Jacobus Deinnistres, Edwardus 
Emerson, Georgius Brookeshall, et W. Ste- 
phens in brevi huic schedul’ annex. nominat. 
commiss. fuer’ gaol’ Marr. hospitii dom. regis, 
Pro causis ipsum regem et seıvic’ suum tangen. 
et concernen. Et hec est causa captionis 
pred. Jacobi, Edwardi, Georgi: et Willielmi, et 
postea immediat2 remittitur prefat. Marr. hos- 
pitüi pred. 


Ter. Hill. 13 Jac. Regis. 


Samuel Saltonstall miles per Johannem Wil- 
kinson arm’ guard. de le Fleet, virtute hrevis 
dom. regis de Habeas Corpus ad subjiciend. 
&c. ei inde direct. «t coram domino rege apud 
Westminst. duct. cum causa, viz. quod pred, 
Samuel commiss. fuit prisonz pred. 11 Martii. 
1608, per warrant. a dominis de privato conci- 
lio dom. regis et quod detentus fuit etiam idem 
Samuel in prisona pred. virtute cujusdem ordi- 
nisin cur. Cun’ dom. regis fact. cajus ordinis 
tenor patet per rot. record. istius termini ad 
quem dien pred. Samuel remittitur prisons 
pred. Et secundus dies prox. ter’ datus est 
guardian. prisonz pred. ad emendand. return, 
suum suflcien, super pred. bre, de Habeas 
Corpus, etquod tunc intulerit bicin cur’ corpus 
pred. Samuel Saltonstall mil’. Ad quem qui- 
dem diem prefat. guardian. prisonz pred, super 
pred. bre. de lHabeas Corpus retorn. quod 
pred. Samuel commissus fuit prisong pred. 11 
die Martii, 1608, per warrant. a dom. de pri- 
var’ concil. dicti dom, regis apud Whitehall 
tunc seden. et quod postea 11 die Febr. 1610,. 
commiss. fuit extra cur. Canc, dum. regis apud 
Westminst. pro contemptu suo eidem cur. 
illat. Et quod detent. fuit eıiam idem Samuel 
in prisona pred, per mandat. dom. cancellar’ 
Augliz super quo pred. Samuel iterum remitti- 
tur prisona pred. et ulterius dies dat, est pre- 
fat. guardian, ad emendand. retorn. suum super 
Habeas Corpus ver. defend. prout stare voluie 
usg; dien Juvis prox’ Mens. Pasch, Et tunc 
ad Iiabend. corpus, &c. Ad quam diem pre- 
fat, guardian. intulit corpus hic in cur’ et re- 
turn’ super Habeas Corpus quod pred. Samuel 
commiss, fuit prisone pred. 11 die Martii, 
1608, virtute cujusdem warranti a dominis de 
privato concil’ dom. regis tauc seden. apud 
Whiteball, et quod etiam idem Sam. commiss. 
fuit prisone 11 Febr. auno regis Jac. 8, per 
cur. Canc. dom, regis apud Westminst. tunc 
existen. pro quadam contempt. per eündem 
Samuel eidem cur. illat. et perpetrat. proinde 
salvo custodiend. qui remittitur prisonz® pred. 


Ter. Tr. anno 13 Jac. & per cont. ejusdem 
Rot. 17. 


Samuel Saltonstall miles per Johannem Wil- 
kinson guardian. prison® de le Fleet, virtute 
brevis dom. regis de Habeas Corpus ad aubji- 
ciend. et recipiend, &c. ei.inde direct. es coram 
domino rege apud Westminst. duct. cum causa, 
viz. quod pred. Samuel Saltonstall commissus 
fuit prison® pred. 12 die Martii anno regis 
Jacob. Anglie, &c. sexto, virtute cujusdam- 
warrant. a dominis de privat. concilio dom. 
regis tunc seden. apud Whitehall cummissus 
fuit etiam idem Samuel Saltonstall miles pri- 
sone pred. 12 die Febr. anno 1610. et anno 
reg. Jac. Anglıe, &c. 8. per considerat. cur. 
Cancell’ dicti dom. regis apud Westminst. pro 
conternpt. eidem cur. adtunc per pred. Samuel 
illat. ibidem proind. salva- custodiend. Et beso 
sunt CAus® CAptionis et Jdetentionis pred, Sam. 
Saltonstall mil, in prison® pred, cujus temeu 


191) STATE TRIALS, s Cannes L 


corpıs ad diem et locum infra content. parat. 
habeo prout mihi precipitur, 


True Corizs of the Recorps not printed, which 
were used by sir Edward Littieton. 


Inter Record. Domini Regis Carolı ia Thesaur. 
Recept. Scaccarii sui sab custodia 'Thesaurar. 
et Camerar, ibidem remanent. viz. Pl. coram 
ıpso Domino Rege, et Concilio- suo, ad Par- 
lıamentum suum post Pasch. apud London 
in Maner’ Arch-Episcopi Ebor’, anno Regni 
Domini Regis Ed. 3, 21. Inter alia sic con- 
tinetagist seguitur, ot. 2. indorse. 


Stephanus Rabaz vicecomes Leic. et Warw. 
coram ipso damiDO rege et ejus concilio arena- 
tus et ad rationem positus de hoc quod cum J. 
BEH.&W. MH. ae Ipsius vice- 
comitis dom. regem fuissent assiga’ ad 
gaolas ia: regis deliberand, dem vic’ 
guendam W. P. per quendam appellatorem 
ante adrentum eorum justicieriorum ıbidem ap- 
pellat. et capt. vävente ipso appellatore usque 
diem deliberatiomis coram eis fact. demiss. per 
pleriam contra formam statuti, &c. Et etiam 
quendam R. de C. qui de morte hominis judi- 
catus fuit, et per eundem vicecomit’ oaptus, 
ıdem R. sine ferris coram eisdem justiciar’ ad 
deliberationem praed’ produxit contra consuetu- 
dinem regni, et similiter quendam Walterum 
flium Walteride Persone gui per preceptum 
comitis Warwici captus fuit, dimisit per pleviaın 
contra vocem et preceptum dominiregis; cum 
ıdem daminus rex per literas snas sub privato 
sigillo no eidem vicecomit. precipiet quod nulli 
per precepturm pred. com. Warwici capt. ali- 
quam gratiam vel favorem fac. &c. Et super 
boc prefat. J. B. qui presens est, et qui fuit pri- 
mus Justiciar. pred premiss. recordatur et pred. 
ıcecomes dicıt quoad pred. W.. P. ipse nun- 
quam a tempore captionis ipsius W. per pred. 
appellaturem demiss. fuit per pleriam aliquam 
ante adrent. pred. justiciar. Imo dicitquod per 
dımid. anni ante adventum eorum justiciar. 
captus füit. Et quoad pred. R. bene cognos- 
cit quod ipse dimisit eum per pleviam, et hoc 
bene facere potuit ratione ac authoritate oflcii 
sul, eO good captus fuit pro quadam simplici 
transgressione, et non pro aliqua felonia, pro 
ger N ieh nen potuit. Et quoad 3. viz. W. 

lum Persone bene oscit quod ipse captus 
fit per preceptum pred. com. Warwici et quod 

sit eum per pleviam. Sed dieit quod hoc 
fecit ad rogatum quorundam de an Abi et 
carıa dom. regis, qui eum specialiter inde roga- 
verißt per literas suas. Et super hoc idem vice- 
com. quesivit per dom. regem quis eum rogarit, 
et literas suas ei direxit, et ubi liter ille sunt, 
dicit quod Walteras de Langton eum per literas 
suas mde rogavit, sed dicit quod litere ill sunt 
m partibus suis Leic. Et super hoc idem vice- 
comes profert bre. dom, regis de privato sigillo 
ı vic. direet. quod testatur quo dommuus 

tex eidem vic. preajpit, quod omnes illos trans. 
Contra pacem et de quibus comes Warwici ei 
scire fecit, caperet, et salro custodir. absque 
aligee gratineis facienda. Es quin pred. justi- 


/ 
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ciar' expresse recordat. quod ipsi et socii zui per 
bonam et legalem inquisitionem de ımilitibus er 
aliis communibus coram eis fact. invenerunt 
quod pred. W. de Petling dimissus fuit per ple- 
viam per Magnum tempus ante adventam eo- 
rundem justic. usq; adrentum eorundem et per 
vic. pred. Et etiam quia pred. vic. cognoscit 
quod pred. R. Himissus fuit per pleviam per ip- 
sum vic. et hoc dic. quod bene facere potuit, eo 
quod captus fuit pro levi transgression. et per 
record. ejusdem justiciar. compert. est quod 
captus fuit pro morte hominis quod est contrar. 
dict. pred. vicecom. et similiter quod idem vice- 
com. cognovit, quod recepit literamı dom. regis 
per quam rex ei precepit, quod nullam gratiam 
fecerit illis qui capt. fuer. per preeept. pred. 
com. et idem vicecomes contra preceptuin illud 
dimisit pred. Willielmum filium Walteri per 
pleviam qui captus fuit per preceptum pred. 
comitis prout idem vicecomes fatetur. Et sid 
tam ratione ipsius transgr. quam aliarum pred. 
incidit in penam stat. cons. est quod pred. 
vicecomes coımmittatur prisons juxta forınam 
statuti, &c. 


Ex Rot. Parliamenti de anno 35 Regis Ed. 3. 
Numero 9. 

Primerement que le Grand Chartre, et le 
Chartre de Forest, et les autres statuts fait en 
son temps et de ses eeeare per profits de 
lui, et de la commenalty soient bien et ferment 
ardes, et mise en due execution sauns distur- 
ae mettre ou arrest faire le contre per spe- 
cial mandement, ou en autre manere. Nostre 
seignior le. roy per assent jrelates, dukes, 
comites, barons, et la coınmenaltie ad ordeine 
et estabili que les dits chartres et statuts soient 
tenus et mise en execution selon le dit Petition. 


Stat. 36 Ed. 3. Numb. 32. 
Item, comme il soit contenus en le Grand 
Chartre et aulres statuts que nul home sera 


‚prise ne imprison per speciul mandement sauns 


Indietment, ou autre proces a faire per le ley 
et soient foits ad estre, et uncore est que ple- 


‚sures gents sont empesches prise, et imprison 


sauns Indictement ou autre proces fait per le 
ley sur eux, cibien del chose fait hors de le 
furest le roy, come per autre enuse que plese a 
nostre dit sr. command. et deliv. ceux que sont 
auzi prise per tiel special mandement contre 
le forme de chartres et statuts avant dits. 
Item, plest ou roy et si nul de sent greine 
vingue, et fait le plaint et droit serra fait a luy. 


Parliament. aunn 42 Ed. 3, Numero 12. 


Item, pur ceo que plusours de vestre come 
sont amerce et disturbes per faulx accusors 
queux sont lour accusements plus pur lour 
vengeances et singulers profits que pur le profit 
de roy ou de son peuple, et les accuses per eux 
ascuns ont est pris et ascuns sont faire ven. de 
le conceil roy per brief ou autre mandement de 
roy sub grande pain encountre In ley, Piese a. 
nostre sr. le roy et son conceil pur droit gou- 
vernment de son peuple ordeign que si desire 
ascun ACCUSOrS, purpose ascun matire pur profit 
du roy que cele matire soit mander ases justices: 
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del’ un banke ou del’ autre, ou d’assises deut 


enquere et terıninere selonque la ley, et si le 
touche la onsour ou partie eit sa sont a Ja come 
ley, et que null home soit mis a respondere sans 
presentment deut justices, ou chose de record, 
ou per due proces et briefe original, selon l’an- 
cient ley de laterre, et si rien desire enorant 
soit fait a |’ encontre, soit voide en ley, et tenu 
pur error. - Pur ceo que ceste Article est Ar- 
ticle de le Grande Chartre le roy voet que ceo 
soit fait come la Petition demande. 


Ex Rot. claus. de anno Regni Regis, Edw. 1. 
primo, Membrano 1.‘ 

Thomas de Clere de Beckwith captus et 
detent. in prisona de Northampton pro trans- 
ressione furest. habet literas Rogero de Clif- 
ford, ee forest. citra Trent. quod ponatur 
r ball. Dat. apud Sanct. Martin. Magn. 
Fonds 20 die Octobr. 


Membrano 7. 

Stephanus de Lindley capt. et detent. in pri- 
sona pro transgres. per ipsum fact. in forest. 
regis de Lindley habet literas regis Galfrido de 
En Justiciar. ultra Treat. quod ponatur per 

um, 
Membrano 8. 

Tho. Spademan capt. et detent. in prisona 
de Oxon. ar morte Willielmi Winne unde 
rectat. est, habet literas regis vicec. Oxon. quod 
ponatur per ball. 


Membrano 9. 

Willielmus de Deane, Matheus Crust, Roger 
de Bedell, W. Halfrench, Robertus Wyat, 
Alexander Hareing, Harry de Shorne, Nicolas 
de Snodilonde, Turkesius de Hertfield, Robertus 
de Pole, et Ricardus Galiot, captıi et detent. in 


prisona de Cant. pro morte Galfridi de Cottiller |. 


is vic’ 


unde appellati sunt, habent literas 
artil, 


Kan. quod ponantur per ball’. Dat. 23 


Claus. anno 2 Ed. 1. Membr. 12. 

Rex Rogero de Clifford, justiciar. forest, citra 
Trent. mandamus vobis quod si Robertus Un- 
win, capt. et detent. in prisona nostra de Ayles- 
bury pro transgres. forest. nostr. invenerit vobis 
12 probos et legales homines de ball. vestra 
qui manucapient eum habere coram justiciar. 
nostr. ad Den forest. cum in partes, &c. ad 
stand. inde rectat. tunc apud Robertum si se- 
cundum assisam forest. fuer. repleg. per dictos 
duodecim, interim traditur in ball. sicut pred. 
est et habeatis nomina illorum 12 bomiauum. 
Et hoc bre. &c. Dat. 27 Februar. 


Claus. anno 2 Ed. 1. Num. 14. 

Unwynus de Boycot, Galfridus de Wickeram, 
et IHugo de Stone, detent. in prisona regis de 
Aylesbury pro trausgr. venationis habuıt bre. 
direct. Rogero de Clifford justiciar. forest. quod 
si secundum assis. forest erunt repleg. usque 
advent. justiciar. regis ad placita forest. cum in 
partes illas venerint. Dat. apud Coddington, 
28 die Decembr. 


Numero 15. 
Guilbert Conray de Keddington, et Hugo le 
Taylor de Keddihgton capt, et detent, in pri- 


sona sancti Edmundi pro morte Edmundi Bunt- 
ing unde rectati sunt habuerint literas regis 
vic’ Suff. quod ponantur per ball, 


Claus. anno 3 Ed. 1. Num. 11. 

Galfridus de Hairton captus et detentus in 
prisona regis Ebor’ pro morte Adel’ Clerke, 
unde rectatus est habet literas regis vic’ Ebor. 
quod ponatur per ball. Dat. apud Westminst. 
15 Junii. 

Numero 20. 
Robertus Beibarbe captus et detentus in pri- 


'sona de Newgste pro morte Thomz Pollard, 


unde rectatus est habet literas regis vis. Midd. 
quod ponatur per ball. Dat. 28 Februar. 


Claus. num. 4 Ed. 1. Membr. 5. 

Mandatum est Rado de Sandwico quod sı W. 
de Pattare, & Jo. filius ejus, Walterus Home, 
Walterus Corwen, Hen. Bath, et W. Cadegan, 
capt. et detent. in prisona regis de S. Brionell 
pro transgı. for. unde rectati sunt, invenerint 
sibi 12 probos et legales homines de ball. sua, 
viz. quilibet eorum 12 qui eos manucap’ habere 
coram justiciar. regis ad placita forest. cum in 
partes ıllas venerint ad stand. inde rectat. tunc 
ıpsos Willielm. Johantem, Walterum, Walte- 
rum, Henricum, et Willielm. pred. 12 si secun- 
dum assiss. fuer. repleg. tradantur in ball’ ut 
pred. est, et habeant ibi nomina illorum 12 ho- 
minam et hoc bre. Test. Rege apud ball’ locum 
regis 29 die Augusti, 


Claus. anno 4 Ed. 1. Memb. 16. 
. Henricus filius Rogeri de Kenn de Cotters- 
brooke capt. et detent. in prisona nostra Nor- 
thampton pro morte Simonis de Charrettell, 
unde appellatus est, habet literes regis vic’ 


Nortbampton quod ponatur per ballium. 


Claus. anno 5 Ed. 1, Memb,. 1. 
Mandatum est Galfrid. de Nevil justiciar. 
forest. ultr. Trent. quod S. Walterus de le 
Greene captus et detentus in prisone de Not- 
tingham pro transgr. for’ invenerit sibi 12 pro- 
bos et legales homines qui eum manucapiant, 
&c. ad stand’ inde rectat. secundum assiss. for” 
regis tunc ibidem Walter. pred. 12 traditur in 

ballium sicut pred. est. Dat. 16 Nov. 


Membrano 2. 
Thomas de Upwell et Juliana uxor ejus capt. 
et detent. in prisona de Wynbotesham pro 
morte Stephani Southel, unde rectat. sunt, ha- 
bent literas vic’ Narff. quod ponantur per bal- 
lium,. Dat.apud Rothelm 23 die Septembr. 


Claus. anno 6 Ed. 1. num. 2. i 
Bilherus Pestlecaptus et detentus fuit in pri- 
sona regis de Norwic. pro morte Julians quon- 
dam uxor’ sus, unde rectatus est ct habet lite- 
ras vic’ Norff. quod ponatur per ball’ Teste 
Rege apud Westminst. 12 Novenib. 


Membrane 4. 

Mandatum est vic’ Nottingham quod si Tho. 
de Cudart rectat, de transgr. forest. quod fe- 
cisse dicebatur in forest. de Sherwood, invene- 
rit sibi sex probas et legales homines de ballive 
sua-qui eum manacap’ habere coram rege 
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mandatum regis ad stand. rect. coram rege cum 
rex inde cum eo loqui voluerfit, tunc pred. 
Tbo. pred. sex hominib. tradat in ballium 
an) manucapt. supradict, Dat. 13. die De- 
cem 


Membrano 4. 

Tho. Burrell captus et detent. in prisona 
regis Exon. pro morte Galfrid. Geffard unde 
rectat. est habet literas dom. regis vic’ Devon. 
qguod ponatur per ball’. 


Claos. anno 1 Ed. 2. Membr. 1. 
Jobannes Bryan de Rollinwrith capt. et de- 
tent. in prisons regis Oxon. pro morte Johan- 
nis de Satton, unde rectat. est hebet literas 
regis vic. Oxon. quod ponatur per ball. usque 
prun. assis. si ea occasione, &c. Teste Rege 
apud Bristol, 28 Juni. 


Membrano 2. 

W. Spore Capell. capt. et detent. in prisona 
regis Ozon. pro morte Vohanıia Spore unde in- 
dictatus est, et habet literas regis vic’ Devon. 
quod ponatur per ballinm usque ad prox. assis. 
sı ea occasione, &c. Teste Rege apud Windsor 
38 die Maii. 


Numero 10. 

Gilbertus Fairchild capt. et detent. in gaole 
regis Dorchester pro morıe Henrici de Langton, 
ande indictat. est habet literas quod ponatur 
per ballium usque ad prim’ assiss. Teste Rege 
apud Westminst. 28. Februar’. 


Claus. anno 2 Ed. 2, Membr. 1. 

Willielmus Sandie de Cobham capt. et de- 
tent. in prisona regis Cant. pro morte Johannis 
de Sprink, Johannis Ermonn de Duuberke, unde 
rectatus est habet literas regis vic’ Kanc’ quod 
ponatur per ball’ usque ad primum assis. si en 
occasione, &c. Tesie Rege apud Cestre. 29 
Junit. ; 
Radulph, Corson capt. et detentus in gaole 
regis de Lincolne pro worte Willielini flii Sy- 
monis Porter unde rectat. est et habct literas re- 
gis vic’ Lincolne quod ponatur per ball’ usque 
ad primam assis. si ea occasione, &c. Teste 
Rcge apud Sheene 3 diei Junii. 


Membrano 7. 

Johannes de Githerd capı’ et detent. in pri- 
sona regis Ebor’ pro morte Mathei Sampson de 
Ebor’ unde rectatus est habet literas regis vic' 
Ebor’ quod ponatur per ball’ usque ad prim’ 
assis. Dat. apud Langele 30 die Aprilis. 


Claus. 3 Ed. 2, Membr. 13. 

Adam de Pepper captus et detent. in gaole 
segis Ebor’ pro morte Henrici le Symer’ de 
Eastrick unde rectatus est habet literas regis 
sic’ Ebor’ quod ponat’ per ball’ usque ad pri- 
. assis. Teste Rege apuad Westininst. 7 die 

ebr. 


Numero 14. 3 
ta uxor Willielmi Calbot capta et 
detenta in gaole regis Norwici pro morte Aygnetis 
flie Willielmi Calbot, et Matilde sororis ejus- 
dem Agnetis, unde reetata est babet literas regis 
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vic’ Norff. quod ponatur per ball’. Teste rege 
apud Sheene 22 Jan. 


Numero 18, 

Johannes Frere captus et detent. in gaole 
regis Oxon. pro morte Adz de Egeleigh unde 
rectat. est habet literas regis vig’ Devon. quod 
Ba per ball’. Teste apud Westminst. 8 

ecembr. 


Claus. anno 4. Ed. 2, Membr., 7. 


Robertus Shereve capt. et detent, in gaole 


-] regis de Colcestr. pro morte Roberti le Moigne, 


uude rectat. est habet literas regis vic’ Essex 


‘quod ponatur per ball’ usque ad prim’ assis. 


Dat. 22 die Maii. 


Numero 8. 
W. filius Roberti le Fishere de $hirborne 
capt. et detent. in gaole regis Ebor’ pro morte 
Roberti le Monus de Norton, unde rectafus est 
habet literas regis vic. Ebor. quod ponatur per 
ball, usque ad primam assis. Dat. 25 April. 


Claus. anno 4 Ed. 2, Numero 22. 
Thomas Ellis de Stanford capt. et detent. in 
risona regis Lincolne pro morte Michaelis filüi 
illielmi de Fodering, unde rectat. est habet li- 
teras regis vic. Lincolne quod ponatur per ball’ 
usque ad prim. assis. Teste rege apud novam 
Westinonast. 8 die Septembr. 


Sir EvowarpCore took up the Argument, as to 
the rational part oftlieLaw, and began wiıh 
this IKTRODUCTION.”® 


Your lordships hare heard seven acts of par» 
liamentin point, and thirty-one Precedents sum- 
marily collected, and with great understanding 
delivered; which I have perused, and under- 
stand them all thorouglily, and that there was 
not one of them against tbe Resolution of the 
house of commons. Twelve of the Precedeuts 
are in terminis terminantibus, a whole Jury of 
Precedents, and all in point; andto ıny under- 
standing, they admit of no answer: but I am 
persuaded in ıny conscience, that a number of 
them was never shewed at the King’s-benchh, be- 


* « The Lord President, who reported the 
Conference to the house, begun thus: TheCon- 
ference upon Monday last with the lower house, 
was about the Liberty of tbe Subject; to set 
this forth, they employed four Speakers: the 
first was sir Dudley Diggs, a man of a voluble 
and eloquent speech, his part was the introduc- 
tion; the second was, Mr. Littleton, a graveand 
learned lawyer; whose part wns to represent 
the Resolution of tbe house, and their grounds 
whereupon they went; the third was Mr. Sel- 
den,a great antiquary, and a pregnant map, his 
part was to shew the rd the precedents in 
point; the fourth was the lord Coke, that fa- 
mous reporter of the law, whose part was to 
shew the reason of all that the others had said, 
and all that which was said was but an aflırm- 
ance ofthe common law.” From a.MS. be- 
longing to the late Peter le Neve, esq.; and 
written at that Ume, wherein tbe Conference 
related, 


. 
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eause I know out of whose quiver two of them 
came, and that they were not knownbefore. I 
am much transported with joy, because of the 
hopes to pruceed with good success in this 
weighty busines«, your lorüships being so full of 
Justice, and tie very theme and subject doth 
proniise success, which was, ‘ Corpus cum cause,’ 
the freedom of an Englishman, not to be im- 
prisoned without cause shewn; whichismy part 
to shew, and the reason and the cause why it 
sbould be so. And Idoubt not but we shall go 
on happily ; and, my lords, it would be unsea- 
sonabie 10 be prolix and copious, because, ‘ quod 
‘ internpestum injucundum.’ IJ.would speak 
here a little to some points which are not so 
clear and obvious, for otherwise “ perspieua vera 
“ non sunt probanda," and to gildgold were idle 
and superfluous; therefore shall briefly clear. to 
your lordships some doubts made of the Statute 


‘of Westiniuster, which says, Sheriffs and otlıers- 


may not replevy men in prison for four causes; 

1. For death of a nıan. 

2. Commandment of the king. 

3. Absolute command from the Justices. 

4. For matters of the forest. 

I was once a Judge uf the King’s-bench, and 
did wonder how the Judges of these times thus 
interpret the Statute. The Statute only shews 
wbat Sheritis can only do, by way of replerin; 
the Sheriffs Court is a petty and base court, and 
not ofrecord, where theSheriff is not the Judge, 
but the Jurors, that is, John a Noke, and John 
a Stiles, William Roe, and John Doe, and such 
worthies as these. Again, the Statute saith 
there, be cannot be replevied if he be taken for 
the death ofa.man;; and no marvel, whoever 
thought it; for the Scripture saith, “ Sanguis 
* nullo modo expiari potest nisi sanguine.’ But 
if he cannot be there replevied, at the King’s- 
bench he may, it is tiere done every day. Mr. 
Sherifl, you should replevy a man in such a case, 
£rgo, not hail him, my lords the Judges, ("on 
sequitur)< What not Judges tail? What not 
the King’s-bench, the highest Court of Record 
of ordinary jurisdiction ? For the King’s-bench 
is higher thanthe Chaucery. Andthis he proved 
by Peraldry, * Additio probat minoritatem,’ 
that addition proves the younger brother. Now 
the Teste of the King’s-Dench is < coram dom. 
* rege,’ without any addition, but that of the 


Chancery, ‘ coram dom. rege jn cancellaria,’. 


with that addition of a cadet, a younger brother. 
I am very sorry I am so much straitened for 
want of time, for I am much delighted with 
these things. What, may not the Judges med- 
die with any. thing in the Forest? If that were 
so, I would never dwell in a forest, to be wholly 
under the jurisdiction of the wardens and re- 
garders. These glosses and interpretatinns 
are very strange to me, and others wlıo have 
been Judges. My lords, all those Arguments 
offered usto your lordships in this last confe- 
rence, are of adonble nature. 1. Acts of Par- 
liament. 2. Jucdicial Precedents. For the 
first, I hold it a proper argument for your lord- 
ehips, because you, my lords temporal, and you, 
may lords spiritual, gave your assent unto those 


acts of parliament ; and therefore if these can- 
not persuade you, nothing can. For the second, 
which are judicial precedents, it is < Argumen- 
‘tum ab authoritate,’ und ° Argumentum ab 
“ auıboritate valet aflirmatis®:’ ıhat is, IT con- 
ceive, though it be nu good argument to say ne» 
gatively, the Judges have given no opinion im 
the point, ergo, that is not law; yet atüırma- 
tively it concludes well: the Judges have clearl 
delivered their opinions in the point, ergo, it 18 
goodlaw ; which I foruıfy with a’strong axiom, 
‘ Neminem oportet sapientorum esse legibus,’ 
as long as these laws stand unrepealed. Now, 
these two argumeits being so well pressed to 
your lordsbips by my colleague&, I think your 
lordships may wonder what my part may be; it 
is short, but sweet: it is the reason of all those 
laws and precedents, and reason must needs be 
welcome to all men; for all men are not capa- 
ble ofthe understanding of the law, but every 
man is capable ofreason. And those reasons 
I offer to your lordships, in affıirmance of the 
ancient laws and precedents made for the lı- 
berty oftbe subject, against imprisonment with- 
out cause expressed, and shall shew them in 
order and metlıod, to confirm the same, 

‚1. Are ipsa. 

2. A minori ad ınajus. e 

3. From the Kemedies provided. : 

4. From the extent and unirersality of the 
same. 

5. From the infiniteness of the time. 

6. A fine. 

The first general reason is, d re ipsa, even 
from the nature of imprisoninent, f ex visceri- 
bus causz ;’ for I will speak nothing but ad 
idem, be it close or other imprisonment: and 
this argument is threefold, because an impri- 
soned man upon will and pleasure is, 

1. A Bondman. 

2. Worse than a Bondman. 

8. Not so much as a man; for “ mortuus 
‘homo non est homo,’ a prisoner is a dead 
man. 

1. No man can be ee upon will and 
pleasure of any, but he that is a Bondman and 
Villein, for that imprisonment and bondage are 
‘ propria quarto modo’ to villeins.® Now 
‘ propris quarto modo,’ and the species, are 
convertible ; whosoever is a Bondman, may 
be imprisoned upon will and pleasure, and 
whosoever may be imprisoned upon will and 
pleasure is a Bondman. 

2. Ifa Fre&man of England might be impri- 
soned at the will and pleasure of ıhe king or 
his conmmandment, then were they in worse 
case than Bondmen or Villeins; for the lord of 
a villein cannot command another to imprison 
his villein without cause, as of disobedience, or 
refusing to serve, as it is agreed in the Year- 
books. And here he said, that no man should 
reprehend any thing that be said out of the 
Books or Records: he said, he would prove a 
freeınan imprisonable upon command or plea- 
sure, without cause expressed, to be absolutely 
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in worse case than a villein ; and if he did not 
make this plain, he desired their lordships not 
to believe bnn in anything else: and then 
produced two Book-cases, 7 E. 3, fol. 50, in 
the new print, 348 old print. “A Prior had 
‘commanded one to imprison his Villein, the 
‘ Judges were ready to bail him till the Prior 
‘gave his reason, that he refused to Le bailiff 
“of his manor ; and that satisfied the Judges. 
‘2d Case, 33 Ed. 3, title Tresp. 253. in Faur 
!mmprisnument, it was of an abbot, who coım- 
‘ manded one to take and detain his villein, 
‘hat demanded his cause ; he gives it, because 
‘ he refused, being thereunto required, to drive 
‘ss catıle.’ Ergo, Freemen imprisoned, with- 
* cat cause shewn, are in worse case than vil- 
“ lein«, that must hare a cause sbewn then why 
‘ (ber are imprisoned.’ 

«3. A Freeman imprisoned without cause, 
‘» so far from being a Bondman, that he is 
‘not so mach as a man, but is indeed a dead 
‘man, and so no man: imprisonment is ac- 
‘ counted in law a civil death, “ perdit domum, 
‘fanıllam, vicinos, patriam,’ and is to live 
‘amongst wretched and wicked men, malefac- 
“tors, and the like.” And that death and im- 
prusnment was the same, he proved by an ar- 
sauent ab effectis, because they both produce 
like ımmediate effects ; he quoted a Book 
Kıt.as: fa man be threatened to be killed, 
ie may avdid a Feoffment of Lands, Gifts of 
G,ds, &c. 39 H. 1, 65, &c. so it isifhe be 
Cirestened to be imprisoned;; the one is an 
artual, the other is a civil death, And this is 
ıbe first general argument, drawn d re ipsa, 
Fom the Nature of Imprisonment, to which 
* res ıpsa consilium dedit.’ 

The second general Reason he took also 
frıım his Books ; for he said he had no law, but 
w.at by great pains and industry he learnt at 
l:s book ; for at ten years of age, he had no 
more law than oıher men of like age: and 
this seennd Reason is, d minori ad mujus ; be 
tskes ıt from Bractan, fol. 105, * Minima paena 
* corporalis, est major qualibet pecuniaria.’ 

Bat the king hiunself cannot impose a Fine 
spon any man, but it must be done judicially by 
is Judges, ° per justiciarios in curia, non per 
‘resem in camera ;’ and so it hath been re- 
solsed by all che Judges of England: he 
quote 3 R. 2, fol. 11. 

The tbird general Reason istaken from the 
number and diversity of Remedies, wluch the 
k&ws give agamst imprisanment, viz. 

Breve de honine replegiando. 
De odio et atia. 
De Habeas Corpus. 
An Appeal of Imprisonment.. 
Breoe de manucuptione. 


Two of these are antiquated, but the Writ 
< de odio et atia’ is revived, for that was given 
bv the Statute of Magna Charta, c. 26, and 
therefore though it were repealed by the Sta- 
ıste of 28 E. 3, c. 9, yet itis revived again by 
tbe Statute 42 E. 3, c. 1, by which it is pro- 
ned, that all Statutes made against Magna 
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Charta are void. Now the law would never 


have given so many Remedies, if the Freemen 


of England might have been imprisoned at free 


will and pleasure, 
The fourth general Reason is from the Ex- 


tent and Universality of tlıe pretended Power 
to imprison : for it should extend not only to 
the commons of this realm, and their posterities, 
but to the nobles of the land, and their pro- 
genies, to the bishops and clergy of ıhe realm, - 
and their successors. And he gave a cause 


why the commons came to their lordships, 


‘ Commune periculum commune requirit aux- 
iliam.’” Nay, it reacheth to all persons, of what 
condition, or sex, or age soever ; to all judges 
and ofücers, whose attendance is necessary, 
&c. without &xception ; and therefore an im- 
prisonment of such an extent, withnut reason, 
18 Agallıst reason. 


The fifih general Reason is drawn from the 


Indefiniteness of Time; tbe pretended power 


being limited to no time, it may be perpetual 


during life; and this is very hard; to cast an 
old man into prison, nay, to close prison, and 
no time allotted fur his coming forth, ıs a hard 
case, asany man would think that had been so 
used. And here he held it an unreasnnable 
thing, that a man had a remedy for his horse or 
catule, if detained, and none for his body thus 
indefinitely imprisonel; for a prison without 
a prefixed time, is a kind of hell. 


The ..sixthb and last Argument is d fine ; and 


* sapiens incipit & fine,’ and he wished he had 


begunthere also; and this argument he made 


threefold. 


Ab honesto, This being less honourable. 

Abutili. This being less profitable, 

A tuto. This imprisonment by will and 
pleasure, being very dan- 
gerous for the king and 
kiogdom. 


1. Ab honesto. It would be no honour to a 
king or kingdom, to bea king of bondrhen or 
slaves ; the end of this would be both dedecus 
et damnum, both to kingand kingdom, tbat in 
former times hath been so renowned. 

‘2. Ab utili. It would be against the profit 
of the king and kingdom, for the execution of 
those laws before remembered, Magna Charta, 
5E. 3,25 E.3, 28 E. 3, wbereby the king was 
inhibited to imprison upon pleasure ;: you see 
(quotfi he) that this was veius querela, an old 
question, and now brought in again, after seven 
acts of parliament: I say, the execution of all 
these laws are adjudged in parliament to be 
for the common profit of the king and ‚people; 
(and he quoted the Roll) this pretended power 
being against the profit of the king, can be no 
part of.his prerogative.—He was pleased to 
call this a binding reason, and to say, that {he 
witof man could uot answer it; indeed the 


‚great men kept this Roll from being printed, 


but that it was equivalent in force to the 
printed Rolls. 
3. A Reason d £uto. It, is dangerous to the 
king for two respects ; 1. of loss; 2. of des- 
K 
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troying the endeavours of men. First, If be 
be cowmitted without ıhe expression of the 
cause, though he escape, albeit in trutlı it were 
for treuson or felony, yet this escape is neither 


felony nor treason ; but if the cause be ex- 


pressed for suspicion of treason or felony, then 
the escape, though it be innocent, is, treuson 
or felony. [The Act, which is in Latin, is, 
€ nisi causa pro qua Captus, et imprisonat, fuit 
* tale Judiciuin requirat, si de illa pro legem et 
€ cogsuetudinem terr& fuisset convictus.’] He 
quoted a cause io print like a reason of the 
law, not like “ remittitur’ at the rising of the 
court ; .for there the prisoner ‘traditur in 
€ ballium quod breve regis non fuit sufficiens 
© causa:’ The king’s command. He quoted 
another famous cause; the commons in par- 
liament, incensed against the duke of Suflolk, 
desire he should be committed : tlıe lords and 
allıhe Judges, whereof those great worthies, 
Vrescot and Fortescue, were two, delivered a 
flat opinion, that he ought not to be committed 
without an especial cause. le questionerl also 
the name and etymology uf the writ in question, 
* Corpus cum causa ;’ ergo, Ihe cause must be 
brought before the judge, else how can he take 
notice hereof’? 
Lastly, he pressed a place in the Gospel, 
Acts 25. lust verse, wliere Festus conceives it 
‘an absurd and uureasonable tlıng, to send a 
prisoner to a Ioman emperor, and not to write 
along with bim the Cause alledged against him : 
send therefore no man a prisoner without his 
Causes along with him, hoc fac et vives. And 
that was the first reason, d Zuto, that it was 
not safe forthe king, in regard ofloss, to com- 
ınit men without a cause. 
The second Reason is, that such commiit- 
ments will destroy the eudeavours of all men. 
Who will eudearour to employ himself in any 
profession, either of war, merchandize, or of 
any liberal knowledge, if he be but a tenant 
at will of bis liberty ? For no tenant at will 
will support or improve any thing, because he 
hath no certain estate ; Ergo, to make ınen 
tenants.at will of their liberties destzoys all 
industry and endeavours whatsoever. And so 
much for these six principal Reasons : takeıı, 
1. Are ipsa. 
2. A minori ad majus. 
3. Arcmediis. 
4. From the Extent and Universality. 
5. From the Infiniteness of the Tiıne. 
6. A fine. 
Hononr. 
Profit. 
Security. 
Industry. 
These were bis Reasons. 
ere he made another Protestation, That if 
a !iemedy had been given in tluis Case, they 
would not have meddled therewith by no 
means; but now that remedy being not ob- 
tained in the King’s-bench, without looking 
back upon any thing that hath been done or 
omitted, tlıey desire sone provision for the fu- 
ture ouly, And here he took occasiou to add 


Loss of 


four Book-cases and Authorities, all in ıbe 


| point; saying, that if the learned coumsel on 


the other side @ould produce but one against 
the Liberties, so pat and pertinent, oh! how 
they could hug and cull ıı ! 16 lien. 6. tit. 
JIMonstrunce de fait 82, by the vhule Court, the 
king in bis presence cannot command a man 
to le arrested, but an action of false imprison- 
ment lieth against bim that arresteth: If not 
tlie king in his royal presence, then none others 
can do ıt. Non sic itur ad astra.’ 1 len. 7, 
4. Hussey reports the Opinion of Markham, 
C. Justice to Ed. 4, that he could not imprison 
by word of mouth; and the reason, because 
the party hath no Remedy; for the law leaves 
every man a remedy of causeless iimprisonment, 
He added, that Markham was a wortliy judge, 
though he fell into adversities at last by the 
lord Rivers’s means. Fortescue, chap. 8, ‘ Pro- 
‘ prio ore nullus regum usus est,’ to imprison 
auyman, &c. 4 Elız. Tiınes blessed and re- 
nowned for justice and religion, in Plowden, 
235, the Cominon Law hath so admeasured 
the king’s prerogative, ns lıe cannot prejudice 
any man in his inheritance; and tbe greatest 
inheritance a man hath, is ıhe Liberty of his 
Person, for all others are accessary to ıt. For 
thus he quoted the orator Cicero, © Major hz- 
“ reditas venit unicuique nostrun & jure legibus 
© quam & parentibus.’ 

And these are the Authorities he cited in 
this point. 

Now he propounded and answered two Ob- 


‚jections : first, in point of State; secondly, in 


the course held by the House of Commons. 

May not the Privy Council commit, without 
cause shewed, in no matter of state where se- 
crecy is required? \Yould not this be an hin- 
drance to his ınajesty’s service ? 

It can be no prejudice to the king by reason 
of ınatter of State, for the cause must be of 
higher or lower nature. Ifit be for suspicion 
of treason, misprision of treason, or felony, it 
may be by general words couched; if it be 
for any other thing uf smaller nature, as Con- 
tempt, and tbe like, the particular cause must 
be $hewed, and no ‘ individuum vagum,’ or 
uncertain cause to be adınitted. 

Again, if ıhe law he so clear as you make it, 
why needs the Declaration and Remoustrauce 
in parlianent ? 

he Subject hath in this case sued for Re- 
medy in King’s-bench by Habeas Corpus, and 
found none; therefore it is necessary to be 
cleared in parliament. . 

And here ended his Discourse. And then 
he made a Recapitulation of all that had been 
ofiered unto their lordsbips, that generally their 
lordships had been advised by the ınost faithful 
die that can be; dead meıı, these can- 
not be daunted by fear, nor misled by affec- 
tjon, reward, or hope of preferment, and there- 
fore your lordships might safely believe tlıem : 
PerDeu N? their lordships bad three several 
iinds of Proofs. 

1. Acts of Parliament, judicial Precedents, 
good Reasons. First, You have had many an- 
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cient scts of parliament in the point, besides 

Magna Charta; that is, seven acts of parlia- 

ment, which indeed are thirty-seven, Magna 

Charta being confirmed thirty times, for so 

often have the kings of England given their 

royal assent thereto. 

2. Judicial Precedents of grave and reverend 
Judges, in terminis terminansibus, that long 
since departed the world, and they were many 
in number. Precedents being ıwelve, and the 
Judges four of a Bench, made tour times twelve, 
and ıhat is forty-eight Judges. 

3. You have, as he termed then, vividas 
ratioaes, manifest and apparent Reusons: to- 
wards the conclusion he declaretlı to their lord- 
ships, that they ofthe House of Commons have, 
upon great study aud serious consideration, 
made a great manifestation unanimously, nullo 
contradicente, concerning this great Libertv of 
the Fer and have vindicated and recovered 
the body of this fundamental Liberty, both of 
their lordships and themselves, from shadows, 
which sometnmes of the day are long, sometimes 
short, and sometimes long again; and therefore 
we must not be guided by sbadows: and they 
bave transmitted to their lordships, not capita 
rerum, Hends or Briefs, for these compendia 
are di ie; but the Records at large, in 
tersunıs terminantibus. And so he concluded, 
that rasen are involved in the same 

s t ore “ex congruo et condigno,’ 
Ton jehdniee a Conference, to the end their 
ips might make the like Declaration as 
they had done; © Commone periculum regairit 

‘ esenmune auxilium ;’ and thereupon take such 

ferther course as may secure their lordships 

and them, and all their posterity, in enjoyin 
ef their ancıent, undoubted, and fundament 

Liberties. 

The Substanee of the Ossecrions madeby Mr. 
Auormney-Generul (Sir Robert Heath) be- 
fore a Committee of both Klouses, to the 
ARGUMENT that was made by tlie House of 
Commons, at the first Conference with the 
Lords. 

Arten the first Conference, which was de- 


sired by the Lords, and had by a Committee of 
both Houses in the Painted Chamber, touching 
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the Reasons, Laws, Acts of Parliament, and | 


Precedents concerning the Liberty of the Per- 
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of the king, or the council, without any cause 
shewed, for which by law they ought to be 
committed. And the course which was taken 
(it pleased the Committee of both houses to 
allow of) was, that Mr. Attorney should make 
his Objections to every particular Precedent, 
and that the Gentlemen appointed, and trusted 
berein by tlıe house of cnammuns, by several re- 

lies should satisfy the lords touching the Ob- 
Jections made by Bin, agalıst, or upon eiery 
Den icular, asthe order of tlıe Precedents shculd 
ead ıhem. He began with the first twelve 
Precedents that were used by the House of 
Commons at the Conference desired by them, 
to prove that prisoners returned to stand so 
commitred, were delivered upon bail by the 
Court of King’s-Bench. 

The first was that of Bildeston’s Case, in tlıe 
18 Edw. 3, Rot. 33. 

To this he objected ; first, that in the return 
of him into the Court, it did not appear, that 
this Bildeston was cummitted by the king’s 
command; and secondly, that in ıhe Record 
it did appear also tbat he had been comnıitted 
for suspicion of counterfeiting the great seal, 
and so by consequence was bailable by the law, 
in regard there appeared a cause why he was 
committed : in which case it was granted br 
him (as indeed it was plain and agreed of all 
hands) that the prisoner is bnilable, though 
committed by command of the king. And he 
said that this part of the Record, by which it 
appeared he had been committed for suspicion 
or Treason, was not observed to ıhe lords in 
the Argument before used; and he shewed 
also to the lords, that there were three several 
kinds of Records, by which the full truth of 
every award, or bailing upon an Habeas Cor- 
pus ıs known. First, the Remeinbrance-Roll, 
wherein the award is given ; secondly, ıhe File 
of the Writ and the Return; and thirdly, the 
Scruet-Rall or Scruet firium, wberein the bail 
is entered, and that only the Remembrance- 
Roll of this case was to be found: and that-if 
the other two of it were extaut, he doubted 
not butthat it would appear also, that upon 
the return itself the cause of the ecommitment 
had been expressed. And so he concluded, 
that this proved not for the Resolution of the 
house of commons, touching the matter of 
bail, where a prisoner was committed by the 


son of every Freeinan ; Mr. Attorney-General | king’s special command without cause shewed. 


bemg heard before ıhe Committee of both 


To these Objections the reply was, First, 


Honses, as it was assented to by the house of that it was plain that Bildeston was committed 
commons, that he might be, before they went | by the king’s express command. For so tbe 


up to the Conference ; after some preamble 
made, wberein he declined the answering all 
Rensons of Law, and Acts of Parliament, 
came only to the Precedents used in tlie Argu- 
ment 





N 
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very words of the Writ are to the Constable of. 
the Tower, * quod eum teneri et custodiri fa- 
© cias,’ &c. than which nothing can more full 

express a coımmitment by the king's command. 


delivered ; and so endeavoured td | Secondly, however it be true, thut in the latter 


weaken the strength of them, that had been | part of the Recurd it dotlı appear, that Bil- 
brought in hehalf of the subjects, and to shew | destun had been committed for suspicion of 


that some other were directly contrary to the 
law, comprebended in the resolutions of the 
konse of commons, touching tbe bailing of pri- 
soners, returned upon the Writof Habeas Cor- 
pes to be committed by the special command 








Treason, yet if the times of the proceeding, ex- 
pressed in the Record, were observed, it would 
be plain that tlıe objection was of no force; 
for this one ground, both in this case and in all 
the rest, is infallible, and never to be doubted 


+ 
« 
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of in the law, That Justices of every court ad- 
Judge of the force and strength of a return out 
of the body of itself only, and as therein it ap- 
ears. Now in Easter term in tlıe 18 Ed. 3, 
e was returned and brought bet re tbem, as 
committed only by the Writ; wherein no causc 
is expressed, and the Lieutenant and the C’ou- 
stable of tlıe Tower, that brought him into the 
court, says, That he bad no, other warrant to 
detain him “nisı breve predictum,’ wherein 
there was no-mcution of any cause; and the 
Court thereupon adjudged, that “ breve pre- 
“ dictum,’ or that special command, was not 
suflicient cause to detain him in prison, and 
tbereupon he is by judgment of the court in 
Easter Term let to Mainprise. But that part 
of the Record wherein it appears, that he had 
indeed been committed for suspicion of Trea- 
son, 18 of Trinity Term following, when the 
king, after the letiing of him to Mainprise, sent 
to ıhe Judges that they should discharge his 
‚Maiuprise, because no man prosecuted him. 
Aud at that tiıne it appears (but not before) 
that he had been in for suspicion of Treason ; 
so that he was returned to stand commnitted by 
the king’s special command only, without 
cause bee in Easter Term, and then by 
Judgment of the court let to Mainprise, (which 
to this purpose is but the same with Bail, 
tbough otherwise it differ). And in the Terın 
following upon another occasion the court 
knew, that he had been conmitted for suspicion 
of Treason, which hus no relation at all to the 
letting of him to Mainprise, nor to the jude- 
ment of the court then given; when they did’ 
not, nor could possibly know any cause for 
which the king had committed him. And it 
was said, in behalf of the huuse of commons, 
that tbey had not indeed in their Argument 
expressly used this latter part of the Record of 
Bildeston’s Case, because it being anly of Tri- 
nity Term following, cuuld not concern the 
reason of an award given by the court in Easter 
Term next before; yet notwithstanding that 
they had most faithfully, at the time of their 
rgument, delivered in to the lords, as indeed 
they had, a perfect copy at large of the whole 
Record of tlıis case; as they had done also of 
-all other precedents whatsoever cited by them ; 
ıpsomuch as in truth there was not one prece- 
dent of Record on either side, the copy where- 
of they had not delivered in likewise, nor did 
Mr, Attorney mention any one besides those 
that were so delivered in by them. And as 
touching those three kinds of Itecords, the Re- 
membrance-Roll, the Return aod File of the 
Writ, and Scruets ; it was answered by the Gen- 
tlemen employed by the house of commons, that 
it was true, that tlıe Scruet and the Return of 
this case of Bildeston was not to be found; 
but that did not lessen the weight of the pre- 
cedent, because always in the award or judg- 
ment drawn up in the Rewerabranoe Boll, te 
cause (whatsoever it be) when any is shewed, 
upon the return ıs always expressed, as it ap- 
ears clearly by the constant entries of the 
\ing’s-Bench court. So that ifany cause had 


appeared unto the court, it must have appeared 
plainly in that part of the Roll wlıich Lbelongs 
to Euster Term, wherein the judgment was 
given: but the return of tbe commitment by 
the king’s comınand without cause slıewed, 
and the Judgment of the court, that the pri- 
soner was to be Ict to mainprise, appears there- 
in only. And so, notwithstanding any objec- 
tion made by Mr. Attorney, the cause was 
maintained to be a clear proof, among many 
otlıers, toyching that Resolution of Ihe house 
of commons, 

To the second of these twelse, which is 
Parker’s Case, in the 22 H. 8. Rot. 37, his ob- 
jections were two; 1,that it is true, ıhat he 
was returned to be committed ° per mandatum 
‘ domini regis;’ but it uppeared that tbis com- 
mand was certified to the sheriffs of Londun 
by one Robert Peck gentlewan; and that in 
regard tnat tbe commanıl came no otherwise, 
the return-was held insufhcient, and that there- 
fore he was bailed. 2. That it appears also in 
the Record that he was committed ‘ pro sus 
° picione felonie ac per wundatum domini 
‘ regis:’ so that in regard that the expression 
of the cause of his commitment, suspicion of 
felony, precedes the command of the king, 
therefore it must be intended that the court 
took the cause why the king committed him to 
be of less moment tlıan felovy, and therefore 
bailed bim. For he objcected, that even the 
house of commons themselves, in some argu- 
ments used by tliem, touching the interpreta- 
ton of the Statute of Westminster the first, 
oap. 15, about this point, had afırıed, that in 
enumeration of particulars, those of greatest 
nature were first mentioned, and that it was 
supposed, that such as followed were usually of 
less nature or moment. 

But the reply wasto the first Objection, 
That the addition ef the certifying of the king’s 
command by Robert Peck, altered notthe case: 
1, because the sheriffs in their return, took 
notice of the command as what they were as- 
sured of: and howsoever it came to them, it 
was of equal force, as if it had been mention- 
ed witbout reference to Peck. 2, As divers 
Patents pass the great seal by writ of privy- 
seal, and are subscribed ‘ per brere de privato 
© sigillo ;’ so divers © per ipsum regew,’ are so 
subscribed; and oftentimes in the Roll of 
furmertimes, to the words ‘ pr ipsum regem,’ 
are added ‘ nunciante A. B.’ So that the 
king’s command Benerally: and tbe king’s com- 
mand related or certiied by such a man, is 1a 
this purpose of like nature. 3, In the late 
great case of Habeas Corpus, where the return 
of the commitment was ‘ per a manda- 
‘tum doimini regis mihi signilicatum per do- 
“minos de privato concilio ;’ the court of King’s- 
Bench did agree, that it was the.same, and of 
like force as ıf ‘.mihi significatum, &c., had not 
fullowed, and that those words were void. Ac- 
cording whereunto, here also ‘ per mandatum 
‘ dom. regis nunciatum per Robert Peck,’ had 
been wholly omitted and void likewise. And 
in truth in that late case, this Case of Parker 
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was cite botb at the bar and beuch;; and at |. ahjeetians were auid aver again by Mr. Attor, 
ıbe bench it was interpreted by tbe Judges na | ney, which are mentioned in the Argument 
otlierwise, than ıf it had been only “ per man- || made aut of the Precedents in behalf uf the 
‘ datum domini regis’ ja place of it: but the | hause of commmams at ihe first conference : and 





ohjection there was made of another kind, a4 
was delivered in tbe first Argument, made out, 
of Precedents in bebalf of the house of com- 
muns. Therefore to tlie second objection, 
touching tbe course of enumeration of tbe causes 
iu the ura, it was said, that howsoever in 
some acts of parliament, and elsewbere in the 
solemn expressions used in the law, things of 
greater nature preceded, and the less follow ; 
yet in this case, tbe contrary was most plaio, 
bir ıa the Betum it appears, that there were 
ıhree causes for detaining te prisoners ; Suret 

oftbe peace, suspicion of felany, and the king’s 
ommand: and surety of the peace is Airst 
menuoned, which is plainly less than. felony. 
And therefore it is plain, if any force of argu- 
ment be taken from this enumeration, that the 


untrary to that which Mr. Attorney. infarred ig | 


to be conciuded: that is, that. as felony is a 
greater cause than surety of the peace, sa the 
matter wbereupon the king’s command was 
ed, was greater 'tban felony. But ın 
truth this kind of argument holds neither way 
here, and whatsoever the cause were, why the 
king committed him, it was impossible for the 
court to know it: and it also night. be of very 
kıgh moment in matter of.state, and yet. of far 
less nature than felony. All which shews, that 
tes precedent hathı its full force also, acgording 
21 was first used in argument by tha house of 
COMMONS. 
To the third of these, which is Binck’s case 
is the 85 H. 8, Rot. 33, the objection was, that 
Were was 2 cause expressed ‘ suspiciane 
‘felonıze :° and though “ pro aliis causis illos 
‘ mpventibus’ were added in tbe return, yet be- 
cause in the course of enumeration, the general 
naıne of aliis coming after particulars, includes 
ULungs of less nature than the particular doth, 
iserefore in this case suspiciou of felony being 
the first, tlıe other cases afterwards generally 
mentioned suust be intended of less nature, für 
atach ıbe grisoner was beilable, because he 
was bailable fnr the greater, which was sus- 
picın of felouy. Ilereunto it was replied, that 
the argument of enumeyation in Ihese cases is 
of no moament, as isnext before shewed : and 
that altbough it were of auy.moment, yet alie 
cause, ihuugh less than felony, might be of 
very great Consequence in ınatter of state, which 
is usually upon general returns of 
oommand, without cause shewed; and it is 
most plain, that the. court could not passibly 
know the reasons, wlıy the prisoner here was 
commuitted, and yet tbey bailed him, withous 
looking further after any uskoown thing under 
that title of matter of state, which might as well 


kave been ın this case as in any aulıer whatso- | 'ney 


erer. 

To the foursth of tkese, which is Overton’s 
Case, ın Pasch. 2. et 3. Phil. et Mar. Rot. 58. 
And to the fiftb, which is Newport’s Case, 


Pasch. Pbil, e&.Mar. A 5 Bot. 45, only ihene- 





in the same argument are fully and clearly 
satisfied, asthey were in.like ianner now again. 
Ta the sızth. af these, which was Lawrence’s 


'Case,9 Eliz. Rot. 35, and the seventh, which 
‚is Consiable’s, Paseh. 9. Eliz. Rot. 68, the same 


objections. were likewise said over agein by Mr. 
Attorney, tbat are mentioned, and are clearly 
and fully aaswered in ıhe argument made at 


.tbe conference aut of precedents in behalf of 


the house of cammons ; tie force of the objec- 
tion being only, that it appeaved in the. margin 
ofthe Boll, that the word Pardon was written : 
bu£ it is plain that tie word there hath no,re- 
ference at all to ıhe reason why they were 
bailed, nor cauld it have reference to the cause 
why they were committed, io regard.the cause 
wor they. were committed is utterly unknown, 
and was nor shewed. 

To the eigbth of these Precedents, wbich was - 


 Browning’s Case, Pasch. 20 Eliz. Rot. 72. it 


was said by Mr. Attorney, that he was bailed 
by a letter from the Lords of the Council, di- 
rected.to tha Judges of the Court; but being 
asked for that letter, or any testimony of it, be 
could produce none at all ; but said, he thought 
the testimony of it was burnt, ameng many 
other things of the Council-table, aı the burn- 
ing of the ueting-House. 
o the 9th, being Harecaurt’s Case, Pasch, 
40 Eliz. Rot. 62, the self same objection was 
made by him, but.no warrant was shewed tu 
maintain his objection. 
To the 10th, which is Gatesby’s Case, in. aa- 


'catione Hull, 43 Elız. he said, Thas it was by 


direction of a privy-seal from ıhe queen: and 
to that purpose he shewed the privy-seal of 43 
Eliz. which is at. large among the transcripts of 
the Records a bails taken in cases, 
where the king, or tbe lords assented. But it: 
was replied, That the privy-seal was made only 
for some particular gentlemen mentioned in it;: 
and for none other, as indeed appears in it: 
and then he said, that it was likely that Cates- 
by: here had a privy-seal in this f, because 
those other had so: whieh was all the force of 
his objection, Ä 
To the 11th of these, which is Beckwith’s 
Case in Hill. 13 Jac. Rot. 153, he said, that 
the lords of the council sent a letter to the 
court of King’s-Bench to bail him. And indeed. 
he produced a letter, which could not by.any 
means be found when the arguments were 
made at the first conference: and this letter, 
and a copy of an obscure report made hy a: 
young student (which was brought to another 
purpose, as is hereafter, sbewed), were the 
only things written of any kind that Mr. Attor- 
produced, besides the particulars shewed 
by the house of commons at the first confer- 
ence. To tbis- it was replied, That tbe letter 
was of ne moment, being only.a direction to: 
the Chief-Justice, and no matter of Record, 


nos any,way cancerning.the rest of.the Jndgas : 
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and besides, either the prisoner was bailable 
by the law, or not bailable; ıf bailable 
by the law, then he was to be bailed with- 
out any such letter ; if not bailable by the law, 
then plainly the Judges could not have bailed 
him upon the letter, without breach of their 
oath, wbich is, * That they are to do justice ac- 
* cording to the law, without having respect to 
* any command whatsoever.’” So that the letter 
in this case, or the like in any other case, is for 
point of law to no purpose, nor hath any weight 
at all Ly way of objection against what the 
Record and the Judgment of the court sbew us. 

To the 12th and last of these, which ıs sir 

Thomas Monson’s Case in the 14 Jac, Rot. 
147, the same objection only was said over hy 
him, which was mentioned and clearly answer- 
ed in the argument ; and that one ground which 
is infallible, * That the judgment upon a return 
* is to be made only out of what appears in the 
€ body of the return itself,’ was again insisted 
upen in this case, as it was also in most of the 
rest. And indeed that alone which is ınost 
clear law, fully satisfies almost all kind of ob- 
jections that have been made to any of these 
precedents; which thus rigbtly understood, are 
many ample testimontes of the Judgment of 
the Court of King’s-Bench, wuching this great 
poitit, in the several ages, and reigns of the se- 
veral princes under which they fall. 
‘ After bis Objections to the twelve, and the 
replies and satisfactions given to these objec- 
tions, he came next to those wherein the as- 
sent of the king and privy-council appears to 
have been upon the ealarsemient : but be made 
not to any of these any other kind of objections 
whatsoever, than such as are mentioned and 
clearly answered, as they were now again, in 
the Argument ınade at the first Conference. 
And for so much as concerns letters of assent 
or direction, the same was here said again by 
way of reply to him, as is before said touching 
the letter ın Beckwith's Case. 

After tlıese were dispatched, he came to 
urge the eight Precedents, which seemed to 
make for the other side ageinst the Resolution 
of the house of commons: wbich eight were 
used, and copies ofthem also weregiven into the 
lords at the first Conference. 

Of these eight, the first four were urged by 
him, as being of one kind; the difference of 
them only being such, that, save only in the 
names of prisons and of persons, they are but 
che self-same. i 

To the force of these four he objected thus: 
that Richard Everard, for the purpose, in the 
first of them, which is 5 H. 7, Rot, 18. Roger 
Cherry iu the second of them, which is 8 H. 7. 
Rot. 12, Christ. Burton, in the third of them, 
wbich is9 H. 7, Rot. 14, and George Ursewick 
in the fourth of them, which is 19 H.7, Rot. 
13, were returned into the King’s-Bench upon 
several writs of Habeas Corpus, to have been 
committed and detained in the several prisons 
whence they came ‘per mandatum domini 
* regis,’ and that upon that Return they were 
committed to ıhe ınarshal ofthe King’s-Bench ; 


and that however it had been objected against 
those precedents, that this kind of commitment 
was by the course of that cuurt always done 
before the bailing of the prisoner, yet, that it 
did not appear that they were bailed. 

The Reply to this objection was, That by 
constant course of King’s-Bench, whosoerer 
came in upon Habeas Corpus, or otherwise 
upon any writ in that court, cannot be bailed 
until he be first committed to the marshal of 
that court ; and that tbence it was, that all those 
four were committed to the marshal, as appears 
by the entry, “ Qui committitur Marescallo, 
‘ &c. which is the usual entry in such a case, 
and that the clerks of that court acknowledge 
this course and entry to be most constant, Sa 
that all the inference, that can be made out of 
these four, is, that four prisoners being brought 
from four several prisons by Habeas Corpus 
into the King’s-Bench, and returned to stand 
committed ‘ per mandatum domini regis,’ were 
so far from being remanded by the law, that in 
all these four cases, they were first taken from 
the several prisons, wherein they had been de- 
tnined, by such a general command (which 
could not have been ıf they had not been ad- 
judged in every one of the cases to have been 
bailable by the court), and that this commit- 
ment of them to the marshal,of the King’s- 
Bench, was the first step towards the bailing of 
them, as in all other cases. But that it ap- 

ears not, that either they ever demanded to 
be bailed, or that they were able to find sufli- 
cient bail; and if they did not the one, or could 
not do the other, it may follow indeed that 
they were not bailed. But this commitmens 
to the King’s-Bench being the first step to the 
bailing ofthem, as by the constant course it is, 
shews most plainly that tliey were bailable by 
the law, which is the only thing in qg&estion. 
So that although these four precedents were 
ranked among them, that nmay seem to make 
against the Resolution of the house of commons, 
which was done, both because they have this 
small colour in thein for the other side, to any 
man that is not acquainted with the nature and 
reasons of the Entries, and courses ofthe court 
of King’s-Bench, and also because all or some 
of them had been used in ıhe late great case 
in the King’s-Bench, as precedents that made 
against tlıe liberty claimed by the subject; yet, 
in truth, all four of them do fully prove their 
Resolution : that is, they plainly shew that the 
court of King’s-Bench ın every one of them 
resolved, that the prisoners so committed were 
bailable, otherwise they had been remanded, 
and not committed to the marshal of the 
King’s-Bench. And this was the Answer ta 
the Objection made by Mr. Attorney upon 
those four precedents, being all of the time of 
kibg Henry the seventh. 

To the fiffh of‘ these eight, being Edward 
Page's Case, in 7 H.8, Rot. 23. Mr. Attorney 
objected thus: He said, that Edward Page was 
committed to the Marshalsea of the Houshold, 
‘ per mandatum domini regis ibidem salvo cus- 
‘ todiend, &c.’ * Qui committitur Marescallo, 
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® &c. Hospitu domini regis.’ By which it ap- 
peareth, as he said, that the court remanded 
him back to the prison of ıhe Marshalsen of 
the Houshold ; and be said, that whereas ıt had 
been objected at the first conference, that ıhere 
was some mistaking in the entry; he con- 
ceived, indeed, that there was a mistaking, but 
it was that the clerk had entered “ committitur’ 
for “ remittitur,’ and that ıt should have been 
< Qui remittiter Marescallo Hospitii domini re- 
€ gis:’ for whenever they remanded the pri- 
soner, © remittitur’ and not “commitutur’ should 
be entered. And that mistaking being so rec- 
tified and understood, he conceived it was a 
direct precedent against tbe Resolution of the 
house of commons. 

To this it was answered by the Gentlemen 
of the house of commons, That there was no 
doubt, indeed, but that a mistake was in the 
entry by tbe clerk, bat that the mistaking was 
quite of another nature. Tbe addition of those 
words, * hospitii dom. regis,’ was the mistak- 
ing, and the entry should have been, ‘ qui 
* committitur Marescallo, &c.’ only; that is, 
he was committed to the Marshal of tbe King’s 
Bench; and so indeed the force of this prece- 
dent should be but just the same with ıhe first 
four; but tbe ignorance of the dlerk that en- 
tered it, knowing not how to distinguish be- 
iween the Marshal of the Houshold and the 
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C»sar being committed ‘ mandatum do- 
* mini regis’ to the Marshalsea of the Hous- 
hold, was returned upon Habeas Corpus to be 
so committed, and tberefore detained an prison, 
and that che entry is, ‘Qui committitur pri- 
‘ sone Marescal. predict.’ by which it appears 
clearly, that he was remanded to ıhe same 
prison from whence he came. 

To this the Gentlemen of the House ef Com- 
mons gave this answer: They said, that the 
usual entry of a “remittitur,’ when it is to 
shew that the court by way of judgment, or 
award upon a resolution, or debate, remands 
the prisoner, is, ‘ remittitur quousque secun- 
‘.dum legem deliberatus fuerit:’ but wben 
they advise, or give way to the keeper of tlıe 
prison to aa his return, or the like, thea 
the entry is only “ remitutur’ generally, or 
‘ remittitur prisonz predict.. But it was iu- 
deed affırmed by Mr. Keeling, a clerk of great 
experience in that court, ıhat the enury of a 
‘ remittitur’ generally, or ‘remittitur prisons 
‘ predictz,’ was indifferently used for the saıne, 
as © remittitur quousque,’ &c. Yet it was ex- 
pressiy shewed by the gentiemen of the House of 
Commons, that there was sometimes a difer- 
ence, and that so it might well be in this case. 
Tor in tlıe last of these eight precedents, which 
is Saltonstall’3 Case, they observed that ° re- 
‘ mittitur prisones prdictz=’ is often used ; and 


Marsbal of the King’s Bench, was the cause of | tbat it is twice used only for aremandıng, during 


the addition of these words, ° hospitii dom. regis.’ 
And to confirm fully this kind of interpreta- 





the time that the court gave leave to tlıe War- 
den of thie Fleet to amend his return ; which 


&on of that precedent, and of the mistaking of , shews plainly, that though sometimes “ remit- 


it, it was o ed b 
House of Commons, that there is in the m 
of the Roll an infallible character that justi 


the Gentlemen of the |“ titur’ generally, aud * remittitur quousque,’ 
2 | 
es |, DO£. 


&c. may mean the same, yet sometimes it doth 
And that, in this case of Czsar it dotlı 


so much. For by the course of that cuurt, | not mean any other, but only so much as it 
whensoever a prisoner is committed to the  doth twice in that of Saltonstall’s case, was 
Marshal of the King’s Bench and not remand- | proved also by a Rule of the court, which was 


ed, the word Marescallo is written in the margin 
sbort by Marr’ turned up: and that is never 
wricten ıbere, but when the meaning and sense 
of the entry is, that the prisoner is committed 
to the prison of tbe same court. Now in this 
case “ Marr’’ in the margin is likewise written: 
which most clearly sbews tbat the truth of this 
case was, that this Page was committed to the 
Marshal of ıhe King’s Bench, and nut remand- 
ed; which if it had been, neither could the 
entry have been * committitur,’ nor should the 
margin of the Itoll have had ‘ Marr’ written 
in ir. 

And thus they have answered Mr. Attorney's 
objestions touching (his precedent, and con- 
cluded that now, besides the first four of the 
eigbt, they had another, and so five to prove 


cited out of the Rule-book of the court of 
King’s Bench, hy which rule the court expressiy 
ordered, that unless ihe steward and ınarslıal 
of the Houshold did sufliciently return the writ 
of Habeas Corpus for Cesar, that he should he 
discharged. The words of the rule are, “Nisi 
‘ pr=dicti Senescallus et Marescallus hospitii 
“ domini regis sufßcientur returnaverint breva 
‘ de Ilabeas Corpus, Tho. Cesar die Nercurir 
‘ proximz» post quindenam Sancti Martini de 
€ prisona exooerabitur.” And this was the opi- 
nıon of the court : which shews that the court 
was so far from remanding him upon the return, 
that they resolved, that unless some better re- 
turn were made, the prisoner should be dis- 
charged of his first imprisonment, though it ap- 
peared to them out of the body of the return , 


that a prisoner committed “per mandatum du- ! (upon wbich they were en to judge), that he 
a 


“mini regis,’ generally was bailable by the ' 


Judgment of the court. However, it appears 
not in these particulars that tLey were bailed ; 
wbich perhaps they were not, either because 


was committed ° per ınandatum doinini regis’ 
only. And the rule not only shews the opinion 
of the court then to have been agreeable with 
the Resolution of the house of commons, but: 


they prayed ıt not, or because they could not: ı also proves that ‘ Remittitur:’ generally, or 


find sutAcient bail. 
The sixth of these Precedents, being tlıe 


ease o! Thomas Cesar, in the 8 Jac. Regis Rot. 


|“ Remittitur prisonz pradictez,’' doth not al- 


ways ımply a remanding upon judgment or de- 
bare. And ıhis answer was given to this of 


9), Mr. Attorney objected tu it thus: That ; Cazsar’s Case, tbat is the sizth of this number. . 
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The seventh is the Uawe of James Demetrius. | itself, then doubtless thev would Ihave remanded 
It was 12 Jac. Rot, 153. Mr. Attorney’object- | him upon that alone; for then they needed not 
ed that this Demetrius and divers others being | at allto have stood upon the other part of the 


brewers, were committed ‘per concilium domini , 


* regis’ to the Marshalsen of the Houshold, and 
that upon the commitment so generully return- 
ed, they were remanded, and that the entry 
was ‘ immediat£ remittitur 'preefacto marescallo 
‘ predicti bospitii;’ where he observed, that ‘ im- 
mediate’shews that the Juöges of that time were 
so resolved of this question, that they remanded 
theın presently, asmen that well knew what the 
law was herein. 

Hereunto the Gentlemen of the House of 
Commons gave these Answers. 1. That the 
Remittitur ın this case is but ag tbe other in 
Cesar’s, and so proves nothing against them. 
2. That “ immediate' being added to it, shews 
plainly that it was done without debate, or any 
argument or consideration had of it, whic 
makes the authority of the precedents to be of 
no force in point uf law; for judgments and 
awards given upon deliberation only and de- 
bate are proofs and arguments of weight, and 
not any sudden act of the court without 
debate or deliberation. And the entry of “ ım- 
mediat®’ being prouposed by Mr. Keeling, it was 
confirmed by him, that by that entry it appears 
by this course, that the remanding of him was 
the self-same day he was brought, which, as it 
was std by: the Gentlemen of the House of 
Commons, migbt be at the rising of the court, 
or upon advisement,and thelike. Andthis an- 
swer was given tg this precedent ofthe brewers. 

The last of the eight, to which Mr. Attur- 
ney objected, is Seltonstall’s Case, in the 19 
Jac. regis. He was committed ‘ per manda- 
© turn dominorunn regis de privato concilio :’ and 
being returned by tbe Warden of the Fleet to 
be so, * Remittitur prison® predictz ;’ and-in 
the 13 Jac, in the same case there ıs ‘ remit- 
titar’ genterally in tie roll. And these. two 
make but one case, and are as one precedent. 

To this the Gentlemen of the House of Com- 
mans answered, That it is true, the Rolls have 
such entries of “ remittitur’ in tlıem generally, 
but thet proves nothing, upon the reason before 
used by them in Czesar’s case. But also Salton- 
stall was committed for another cause besides 
‘ per mandatum dom. regis,’ a contempt against 
an order in the chancery, and that was m the 
return also. And besides the court, as it ap- 
er in the record, gave several days to the 

arden of the Fleet to amend his return, 
wbieh they would not have done, if they had 
conceved it sufkicient, for that which is sufci- 
ent needs not amendment. 

To this Mr. Attorney replied, That they gave 
hin a day to amend his return, in respect ‚of 
that part of it whieh concerns the order in 
Cliascery, and not in respect of that which was 
° per mandatum dom. regis.” But the Gentle- 
men ofthe House of Commons answered, That 
that appeared not any where, nor indeed is it 
likely at all, nor can be reasonably so under- 
 stood : because if the otlier return © per 


* mendatum dont. regis' had been sufficient by 


return in this case. So that out ofthe Record 
itself it appears fully, that the court conceired 
the return to be insufficient. 

So the Geftlemen ofthe House of Commons 
concluded, that they had a great number of 
Precedents lıesides divers acts of parliament, 
and Reasons of Common Law, ngreeable to 
their Resolution ; and that there was not one 
precedent at allthat made against them, but 
indeed, that almost all that were brought, as 
well against them as for theın, if rightiy under- 
stood, made fully for the maintenance of their 
Resolution: and that there was not one exam- 
ple or precedent of a Remittitur in any kind 
upon the pomt hefore that of Czsar's case, 
which is before cleared with the rest, and is 
but of late time, and of no moment against the 
Resolution of the House of Commons, 

And thus, fur so much as concerned the Pre- 
cedents of Record, the first day of the Confer- 
ence desired by tlıe lords ended. 


The next day, they desired another Confer- 
ence with the House of Commons, at which it 
pleased the Committee of both houses to hear 
Mr. Attorney again make what Objections he 
could against other parts of the Argument 
formerly delivered froın the House of Cum- 
nıons. He then objected against the Acıs 
of Parliament, and against the Rensons of 
Law, and his objections to those parts were 
answered, as it appears by the Answers by or- 
der giren into the House of Commons by the 
gentleinen tlıar mıade them. (Vide postea.) 
He objected also upon the second day aguinst 
the second kind of Precedents, which are Reso- 
lutions of Judges in former times, and not of 
record, and brought also some other testimo- 
nies of the opimions of Judges in former tinıes, 
touching this point. 

First, for that Hesolution ofall the Judges of 
England in 34 Eliz. mentioned and read ın tlıe 
Arguments at the first Conference, he said, 
That it was dircetly agamst the Resolution of 
the House of Cominons, and observed the words 
ufit in one place to be, that persons so com- 
mitted by the king, or by the council, may not 
be delivered by any of the courts, &c, And in 
another, that if ıbe cause were expressed, ei- 
ther in general or in specialty, it was sufhicient ; 
and he said that the expressing of a cause in 
generality was to shew the king or the council’s 
command: and to this purpose, he read the 
whole words of that Resolution of the Judges. 
Thea he objected also, that in the Report of 
one Roswell’s Case in the Kimr’s-bench, ın 13 
Jac. he found that the opinion of the Judges 
of that eourt (sir Edward Coke being then Chief 
Judge and one of them) was, that n prisoner 
being committed ° per mandatum dom. regis,’ 
or“ yrivati concilii,’ without cause shewed, and 
so returned, could not be bailed because it 
might be matter of state, or “ Arcana imperii,' 
for. which he stood committed, And to this 
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also be added, an opinion he found in a Journal 
m the House of Commons of 13 Jac. wherein 
sir Edward Coke speaking to a Bill preferred 
for the explanation of Magna Charta touching 
imprisonment, sard in the same house, That 
one so committed could not be inlarged by the 
law, because it might be matter of state for 
which he was committed. And amongst these 
objections of the other nature also, he spake of 
the confidence that was shewed in behalf’ of the 
House of Commons: and he said, it was not 
confidence on either part could add any thing 
to the determination of tbe question : but if it 
could, that be had as much reason of conhdence 
for tbe other side against the Resolution ofthe 
House of Commons, grounding himself upon 
tbe force of his objections, which, as he 'con- 
ceived, had so weakened the arguments of the 
House of Comınons, 

To this a reply was made; and first it was 
said to the lords en the behalf of the House of 
Commons, That notwithstanding any tbing yet 
objected, they were upon clear reason still con- 
fident of the truth of their first Resolution, 

nded upon so just examination, and deli- 

ion taken bythem. And it was observed 
to the lords also, that their confidence herein 
was of another nature, and of greater weight, 
tban any confidence that could be expressed 
by Mr. Attorney, or whomsoever else being of 
hıs majesty’s counsel learned. 

To which purpose the lords were desired to 
take into their memories tbe difference between 
the present qualities of the Gentlemen that 

ein of ihe House of Commons, and 
of the King’s learned Counsel in their speaking 
there, howsoever accidentally they were botlı 
men of ıhe same profession ; for the .King’s 
Counsel spake as counsel perpetually retained 
by fee, and if they made glosses or what advan- 
tageous interpretation soever for ‚their ewn 
part, ıbey did but what belonged to their place 
and qualıty, as Mr. Attorney had done. But 
the Gentlemen tbat spake in behalf of the 
House of Commons, came there, bound on the 
one side by the txust reposed in them by their 
country that sent them, and on the other side 
by an oath taken by every of them before he 
sit in the house, to maintain and defend the 
Rights and Prerogatives of the Crown: so that 
even in the point of confidence alone, those of 
them that speak as retained counsel by perpe- 
tual fee, and those that by their place being 
admitted to speak, are bound to utter nothing 
but truth, both by such a trust and such an 
oath, were no way to be so compared or coun- 

oised, as if the one were of no more 
weight than the other. 

And then the Objections before mentioned 
were also answered. 

For that of the Resolution of all the Judges 
of England in 34 Eli. it was shewed, that 

lainly it agreed with the Resolution of the 

ouse of Commons: for although indeed it 
migbt have been expressed with more perspi- 
cuity, yet the words ofit, as they are, sufhiciently 
shew the meaning of it ta be no otherwise. 


YoL. 11T. 
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To that Drposes besides tbe words of the whole 
frame of this Resolution of the Judges, as it is 
in the copy transcribed out of the L. C. Jus 
tice Anderson’s Book, written in his own hand, 
which book was here offered to be shewed in 
the behalf of the house of commons; it was ob- 
served, that the words of the first part of ıt 
shew plainly, that all tbe Judges of England 
then resolved, that the prisoners spoken of m 
the first part of their Resolution were only 
prisoners committed with cause shewed; for 
they only say they might not be delivered by 
any court without due trial by law, and Jude“ 
ment of acquittal had; which shews plainly 
tbey meant that by trial and acquittal they 
might be delivered. But it is clear that no triad 
or scquittal can be had, where there is not 
some cause leid to their charge, for which they 
ought to stand committed. Sherclore in that 
part of the Resolution such prisoners are sy 
meant as are committed with cause slıewed, 
which also the Judges in that Resolution ex- 
presely thought necessary, as appears in the 
second part of their Resolution, wherein they 
hare these words : ‘ If upon the return of their 
“ Habeas Corpus, the cause of their commit- 
“ ment be certified to the Jud;es, as it ought to 
be, &c.’ By which words tiiey shew plainly, 
that every return of a commitment is insufli- 
cient that hath not a cause shewed ofit. And 


‚to that which Mr. Attorney said, as if the cause 


were suficiently expressed in generality, ıf the - 
king’s command or the council’s were expressed 
in it, as if that were meant in the resolution for 
a suflicient general cause; it was answered, 
That it was never heard of ın law, that the 
power or person that committed the prisoner 
was understood for the “ causa captionis’ or 
‘ causa detentionis,’ but ouly the reason why 
that power or person committed the prisoner. 
As also in common speech, if any man ask why 
or for what cause a man stands committcd, the 
answer is not, that such a one committed him, 
but his offence or some other cause is under- 
stood in the question, and is to be shewed in 
the answer. But to say that such a one com- 
mitted the prisoner, is ası answer only to the 
question, who committed hin ? and not why, 
or for what cause he stands so committed ? 
Then for tbat of the copy of the Report, in 
13 Jac. shewed forth by Mr. Attorney, it was 
answered by the Gentlemen of the House of 
Commons, That the report itself which had 
been before seen, and perused among many 
other things at a committee made by tlıe house, 
was of slisht or no authority, for that it was 
taken by one, who was at that time a’ young 
student, and as a reporter in the King’s Bench, 
and there was not any other report to be found 
that ngreed with it. Secondly, Althopgli the 
reports of young students, when they take tbe 
words of Judges as they fall from their mouths 
at the Bench, and in the same person and form 
as tbey have spoken, may be of good credit; 
yet\in this case there was not one word 50 re- 
ported: hut in truth there being three cases at 
a time in the King’s-Bench, one Roswell’scase, 
L 
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Allen’s, and Saltonsta!l’s case, every of which 
had something of like nature ın it; the student 
having been present in the court, made up the 
fraıne of one report or case out of all three in 
his own words, and so put it into his Book : so 
that there is not a word in the report, but it is 
tramed according to the student’s fancy, as it is 
written; and notling is expressed in it, as it 
came from the mouth of the Judges, otherwise 
than his fancy directed him. 

Tlirdly, There are in the report plain fals- 
hoods of matter of fact, wlich are to be attri- 
buted either to the Judges or to the_reporter. 
It is most likely by all reason, that they pro- 
cecded from the Reporter’s fault; howsoever, 
these matters of falshood shew sufliciently that 
the credit of the rest is of Ii;ht value. Jr is 
said in the report, that Ilarecourt being conm- 
mitted by the couucıl, was bailed, ın 40 Elız. 
upon a privy-seal or a letter, whereas ın truth 
there is no such thing. And it is said there, 
that kind of letters are filed in tlie erown-oflice, 
whereas in truth there was not any such kind 
of letters filed there in any case whatsoerver. 
That Resolution of the Judges in 34 Elız. is 
mis-cited there, and made in 36 Eliz. And it 
is said there, that by that Resolution, a prisoner 
returned to be committed by Ihe command.of 
the king, might nut at all be dulivered by the 
court ; wher&as no such tluing is comprehended 
an that Resolution. 

But that wluch is of most moment is, that 
howsoever the truıh of the report were, yet 
the opinion of the Judges being'sudden, and 
without any debate had of the case, is of light 
moment: for, in diticult points especially, the 
must grave and learned men living may on ıhe 
sudden let fall (and Chat without any dieparage- 
ment to them) such opinions as tlıey may well, 
and ought to change upon further inquiry, exa- 
‘ mination, and full debate had before them, and 
inature deliberation taken by ıhem. Now 
plaioly in that of 13 Jac. there is not so much 
as a pretence of any debate at the bar or 
bench. All ıhat is reported co have been, is 
reported as spoken ofthe sudden. And can 
any man take such a sudden opinion to be of 
value against solemn debates and mature deli- 
berations since had ofıhe point? And indeed 
this great point, and all circumstances belong- 
ing to it, have within this half year, been so 
fully examined and searched iuto, tbat it may 
well be aflırmed, that the most learned man 
whatsoerer that hath now considered of it, hath 
- within that iime, or might have, learned more 
reasun of sutisfactign in it, than ever before he 
inet wih. “Therefore the sudden opinion of 
the Judges to the contrary is of no value here, 
which also is to be said of that opinion obvi- 
ously delivered in the commonrs house ın 18 
Jac. as Mr. Attorney objected out of the Jour- 
nal ofthe house. But besides, neither was the 
truıh of that report of that opinion in the 
Journal any way acknowlcdged ; for it was said 
in behalf of the house of commons, that their 
Journals were for matters of Orders and Reso- 
luticns of the house of such authority, as that 


—— 
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they were as their records. But for any parti- 
cular man’s opinion, uoted in any af them, it 
was so far, from being of any authority with 
them, that in trych no particular opinion is at 
all to be entered in them, and that their clerk 
ofiends, whenever he doth to the contrary. 
And, to conclude, pa such opinion whatsoever 
can be suflicient to weaken the clear law com- 
prehended in these resalutions of the hause of 


.commons, grounded upon so many act- of.par- 


liament, so much. reason of the common-law, 
and so ıuany precedents of record, and the re- 
solution of all tbe Judges of England; and 
against which not one law, written or unwritten, 
not once precedent, Dot one renson hath been 
brought, that makes any thing to the contrary. 


And thus ended the next ’day of the Confer- 
ence desired by the lords, and had by a.Com- 
inittee of both houses. | 


- 


Serjeant AsuLer’s ARGUMENT, seconding Mr. 
Attorney, in the behalf öf tis Majesty. 


I hope it will he neitber offensive nor tedious 


to your lordships, ıf I said somewhat to second 


Mr. Attorney : which I the rather desire, be- 
cause yesterday it was taken by the Gentlemen, 
and argued on the behalf of the Commions, 
that the cause was as good as gained by theın, 
and yielded by us, iu chat we acknowledged 
the statute of Magna Charta, and the. otlıer 
subsequent Statutes, to be yet in force: for on 
that tley enforced tliis general conclusion ; 
‘ That therefore no man could be committed, 
‘“orimprisoned, but by due process, present- 
“ ment or indıctment.’ Which we say is a 
Non sequitur upon such our acknowiedgment; 
for then it would follow by necessary conse- 
quence, that no imprisoument could be justi- 
fied but by process of law, which we utterly 
deny. For in the cause ofthe Constable cited 
by Mr. Attorney, it is ınost clear, that by the 
ancient law of the land a constable might c» 
oficio, without any warrant, arrest, and restraim 
a man to prevent an aflray, or.to suppress it. 
And so is tlre authority 38 Hen. 8, Brook’s Ab- 
stract. So may he, after the aflray, apprehend 
and commit to prison the person that hatlı 
wounded a man that is in perıl of death, and 
tbat without warrant or process; as it is in 38 
E,. 3, fol. 6. 

Also any man thaf is no Oflicer may appre- 
hend a felon without writ, or warrant, or pursue 
bim as a wolf, and as a common enemy to the 
Commonwealtb, as the Book is 1& Hen. 3, 
fol. 16. ‘So might any one arrest a niglit- 
walker, because it is for the common prufit, us 
the reason is given 4 IIen. 7, fol. 7. “ 

In like manner the Judges in these several 
Courts may commit a man, either for contempt 
or misdemeanor, without either process or war- 
rant, other than “ Take him Sheriff,’ or ‘ Take 
him Marshal, or Warden of the Fleet.” And 
the adversaries will .not deny, but if the king 
will alledge cause, he may comnuit a man ‘ per 
‘“ mandatum’ as the Judges do, without process 
or warrant.—And various are the cases that 
may be instanced, wherein there may be a 
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lawfu! commitment without process. Wbere- 
fore I do positively and with confidence afhrm, 
tat if ıhe imprisonment be lawful, whether it 
be by process, ur without process, it is not pfo- 
bibited by the law. 

Which being granted, then the question will 
aptiy be made, Whether the King or Council 
may commit to prison “ per legem terre,’ were 
only tbat a part of the municipal law of this 
realm, wbich we callthe Common-Law ? For 
there are also divers jurisdictions in this king- 
dom, which are also reckoned the law of the 
land. 

As in Cawdry’s Case in Coke’s 5th report, 
fol. $. the first ecclesiastical law is held the 
law of the land, to punish blasphemies, schisms, 
heresies, simony, incest, and the like, for a good 
reason there rendered, viz. That otherwise the 
kinz should not have power to do justice to his 
suljects in all cases, nor to punish all crimes 
within his kingdom. " 

Tbe Admiral’s jurisdiction is also ler terre, 
or tbings done upon the sea: but if they ex- 
ceed their jurisdiction, a prohibition is awarded 
upon the Statute of nullus liber homo ; by which 
appears that the statute is in force, as we have 
acknowledged. 

The Martial Law likewise, thoozh not to be 
exerc:scd in times of peace, when recourse 
mar be had to the king’s courts, yet in times 
of ınvasion, or other times of hostility, wlıen 
an army-royal is in the field, and offences are 
committed, which require speedy reformation, 
and cannot expect the soleınnity of legal 'Trials ; 
then such imprisonınent, execution, ur other 
Justice done by the law-martial is warrantable, 
for ıt is tben the law of the land, and is jus 
Eenlion; which ever serves for a supply ın the 
defect of the comınon law, when ordinary pro- 
ceeding cannot be had. 

‚And so it is also in the ease of the Law of 
the Merchant, which is mentioned 13 Edw. 4, 
fol. 9, 10, "here a Merchant-stranger was 
wronged in his goods, which he had committed 
ti a carrıer to convey to Southampton, and 
the carrıer imbezzled some of the goods: fur 
remedy whereof the Merchant sued before the 
councıl in the Star-Chamber for redress. It is 
tbere said thus: Merchant-strangers have b 
the king safe-conduct for coming into. this 
realm; therefore they shall not be compelled 
to attend the ordinary trial of the common 
law, bat, for expedition, shall sue before the 
king’s council, or in Chancery, ° de die in diem 
“ et de horä ın horam ;’ where the case shall be 
determined by the law of merchants, 

In the like manner it is in the Law of State ; 
when the necessity of state requires it, they do 
and may proceed to natural equity;, as in those 
other cases where the law of the land provides 
not, there tbe proceeding may be by the law of 
nataral equity: and infinite are the occurrences 
of state, unto wlich the common law extends 
not. And ifthese proceedings of state should 
not also be accounted the lam of the land, then 
we do fall into the same inconveniency men- 
uooedin Cawdry’s case, that the king should 
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not be able to do Justice in all cases witlıin bis 
own dominions, * 

If then the king nor his council may not com- 
mit, it must needs follow, that either the king 
must bave no councıl of state, or having such « 
council, they must have no power to make or- 
ders, or acts ofstare; or if they may, they ınust 
be without means to compel obedience to those 
acts: and so we shall allow theın jurisdiction, 
but not compel obedience to tligse acıs: but 
not correction, which will be then as fruitless as 
the command. ° Frustra poteutia que nun- 
‘ quam redigitur in statutum” Whereas he 
very act of Westminster the first, shews 
Baar that the king ınay coınmit, and that 

is commitment is lawful, or else that act 
would never have declared a man to be irre- 
pleviable when he is committed by the com- 
mand oftbe king, if the law-makers had con- 
ceived that his commitment had been uulawful. 
And Divine Truth informs us, that the kings 
have their power from God, the Psalmist call- 
ing them * the children of the Most High ; 
which is in a more special manner understood 
than of other men: for all the sous of Adam 
are by election tlıe sons of God, and all-the sons 
of Abıraham by recreation, or regeneration, the 
children of the Most Higlı, in respect of the 
power which is committed unto theın; who hath : 
also furnished them with oruaments and arms 
fit for the exercising of that power, and hath 
give them sceptres, swords, and crowns; scep- 
tres to Institute, and swords to execute laws; 
and crowns as,ensigns Of that power and dig- 
nity, with which they are invested.” Shall we 
then conceive that our king hath.so far trans- 
mitted the power of his sword to inferior ma- 
gistrates, that he hath not reserved so much” 
supreme power ag to commit an oflender to 
prison? 10 Hen. 6, fol. 7, it appears that a 
steward of a ’court lcet may commit & man to 
rison, and sball not the king, from whom all 
inferior power is deducerl, have power to cum- 
mit? We call him the Fountain of Justice, yet 
when these streams and rivulets, which flow 
from that fountain, come fresh and full, we 
would so far exhaust that fountijn, as to leave 
itdry. But they that will adınit him so much 
ower, do require the expression af tlie cause ; 
demand whether they will have a general 
cause alledged, or a special? 1f general, as they 
have instances for treason, feluny, or for con- 
tempt, fur to leave fencing, and tospeak plainly 
as they intend it) viz. If loan of money should 
be required arid refused, and tliereupon a cum- 
mitment ensue, and the cause signified to be for- 


-contempt, this being unequal inconvenience 


from yielding, the remedy is sougbt; in ıhe next 
parliaınent would be required the expression of 
tbe particular cause ot the commitwnent. ‚Then 
how unfit would it be for king or council jn cases 
to express the particular cause, it is casily to be 
adiudecd, when there is no state, or poilcy of‘ 
governnient, whether it be monnrchical, oi of 
any other frame, which have not some secreis of 
state, not communicable to rulgar understaud- 
ing. 


“ 
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I will instance but one ; ifa king employ an 
ambassador to a foreign oountry or state, with 
instructions for his negociation, and he pursue 
not his instructions, whereby dishonoar and 
damage may ensue to the kingdom, is not this 
committable ? And yet the particular of his in- 
'straction, and the männer of his miscarrying, is 
not fit to be declared to his keeper, or by him 
to be certified to the Judges, where it is to be 
opened and debated in the presence of a great 
audience. 

I therefore conclude, for oflences against the 
"State, im case af State Government, the king 
and his council have lawful power t9 punish by 
iimprisonment, without shewing particular enuse, 
where it may tend to the disclosing of State Go- 
vernment. It iswellknown to many that know 


me, how much I have laboured in this law of 


the subjects liberty very many years before I 
was in the king’s service,and had no cause then 
to speak, but to speak ex animno; yet did I then 
maintain and publish the same opinion which 
now I bave declared concerning the king’s su- 
preme power in matters of state, and therefore 
cannot justly be censured to speak at this pre- 
sent only to merit of my master. But if I ınay 
freely speak ıny own understanding, I conceive 
it to be a question too high to be determined by 
any legal direction ; for it must needs be an 
hard case of contention, when tbe conquerär 
must sit down with irreparahle losses, as ın this 
case. If the subject prevails, he gains liberty, 
but loseth the benefit of that State Govern- 
ment, by which a monarchy may soon become 
an anarchy ; or if the State prevails, it gains 
absolute sovereignty, but loseth subjects: not 
their subjection, for obedience we must yield, 
though nothing be left us but prayers and tears, 
but yet loseth the best part of them, which is 
their affections, whereby sovereignty is estab- 
lished, and the crown firmly fixt on his royal 
head. Between two such extremes there is no 
way to moderate, but to find a mediun: for the 
accommodation of the difference ; which is not 
for me to prescribe, but only to move your lord- 
ships, to whom I submit, 

After Mr. Serjeant’s speech ended, my Lord 
President said thus to the Gentlemen of the 
House of Commons; ‘ That though at this free 
* conferenee, N was given by the Lords to 
© the un counsel to speak wbat they thought 
* fit for his majesty, yet Mr. Serjeant Ashley 
“ had no authority, or direction from them to 
© speak in that manner he had done.’ And he 
was committed into custody, and afterwards, 
being sorry for any hasty expression be might 
have used, was discharged. 


The Oxszcrions of the King’s Counsel, with 
the Answers'made thereunto, at the two 
» Conferences touching the same matter. 


It was agreed by the Attorney-General, sir 
Robert Heath, that the seven Statutes urged 
by the Commons were in force, and that Magna 
Charta did extend most properly to the king. 
But he said, 1. Tliat some of tbeın are in ge- 
_ aeral words, and therefore conclude nothing, 


but are to be expounded by the precedents; 
and otbers that be more particular, are applied 
to the suggestions ef subjecis, and not to the 
king's command simply of itself. Hereunto it 
was ahswered, That the Statutes were as di- 
rect as could be, wlıich appeareth by the read- 
ing of them ; and that though some of them 
speak of suggestions of the subjects, yet others 
do not: and they that do, are as eflectual, for 
that they are in equal reason, a commitment 
by the command of the king, being of as great 
force, when it moveth by a suggestion from a 
subject, as when the king taketh notice of it 
himself ; the rather for that kings seldom inter- 
meddle with matters of this nature, but by in- 
formation from som&°of their people. 

2. Mr. Attorney objected, that ‘ per legem 
‘terre’ in Magna Charta, (which is the foun- 
dation of this question) cannot be understood 
for ess of the law and original writs;; for 
that in all criminal proceedings no original 
writ is used at all; bur every constable either 
for felony er breach of the peace, orto prevent 
the breach of the peace, may commit without 
process or original writ, and it were hard the 
king should not have the power of a constable, 
And the statute cited by the commons, makes 
process of the law and writ original, to be all 
one. 

The auswer of the Commons to this objec- 
tion was, that they do not intend original writs 
only by law of the land, but all other legal pro- 
cess, which comprehends tlie whole proceed- 
ings of law upon cause, other than trial by 
Jury, Judicium parium, unto which it is oppos- 
ed. Thus much is imported er vi termins out 
ofthe word process; and by the true accepta- 
tion thereof in the statutes that bave been 
used by the conımons to maintain the declara- 
tion, and most especially the statutes of 25 Ed. 
$, cap. 4, where it appeareth that a man ought 
to be brought in to answer by the course of the 
law, having former mention of process made 
by original writ. 

And in 28 Ed. 3,cap. 3, “bythe course ofthe 
law’ is rendered ‘ by due process of the law.’ 
And 36 Ed. 3, Rot. Parl. n. 20, the petition of 
the commons saith, “that no man ought to be 
imprisoned by special command without in- 
dictment or other due process to be made by 
the law,’ 37 Ed. 3, cap. 18, calleth the same 
thing * process of the law ;’ and 42 Ed.3, cap. 
3, stileth it “by due process and writ original;* 
wbere the conjuyctive must be taken for a dis- 
Junctive, which change is ordinary in an expo- 
sition of statutes and deeds, to avoid inconve- 
niences, to make it stand with the rest; and 
with reason, as it may becollected, © by the law 
pf the land’ in Magna Charta, ‘bythecourse of 
the law’ in 25 Ed. 3, “bythe due process of law” 
in 28 Ed.3, ‘ other due process to be made by 
the law’ ın 36 Ed. $, ‘ process ef the law’ in 37 
Ed. 3, and ‘ by due process and writ original’ in 
42 Ed. 3, are meanı one and the same thing; 
the latter of these statutes referring always to 
the former, and that all of them import any due 
and regular proceedings of law upon a cause 
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other than the Trial by Jury. And this ap- 
peareth 10 Rep. 74, in the. case of the Mar- 
shalsea, and 11 Rep. 99, James Bagg’s case, 
where it is understood of giving jurisdicuion by 
charter or prescription, which is the ground of 
a proceeding by course of law. And in Sel- 
den’s Notes on Fortescue, fol. 29, wbere it is 
eıpoanded for erlehe which is likewise a 
trial at law by the oath of the Pen differing 
from that by jary. And it doth truly compre- 
hend these and all other regular proceedings 
in law upon cause, which gives authority to 
the constable to arrest upon cause. And ıf 
üus be not the true exposition of these words 
‘ per legen terrz,' the king’s counsel were de- 
aured to declare their meaning, which they never 
oßered to do; and yet certainly these words 
were not put into the statute without some in- 
sention of Consequence. 

And thereupon Mr. Serjeant Ashley offered 
an interpretation of them thus : namely, Tbat 
there were divers laws of tbis realm, as the 
Common Law, the Law of tbe Chancery, tlıe 
Ecclesiastical Law, the Law of the Admiralty 
or Marine Law, the Law of the Merchants, the 
Martial Law, and the Law of State; and that 
ibese words © per legem terre,’ do extend to 
all these laws. 

To this it was answered, That we read of no 
Law of State, and that none of these laws can 
be meant there, save the Common Law, which 
isıhe principal and general law, and is always 

by way of excellency, when men- 
üon is made of the law of the land generally : 
and that though each of the other laws, which 
are admitted into this kingdom by custom or 
act of parliament, may jusly be called a law 
of the land, yet none of them .can have the 
inence to be stiled the law of the land. 
And oo Statute, Law-Book, or other Autho- 
rity, printed or unprinted, couli be shewn, to 
prove tbat the law of the land, being generally 
mentioned, was ever intended of any other 
than the Common Law ; and yet even by these 
other laws, aman may not be committed with- 
out a cause expressed. 

But it standeth with the rule of other legal 
eıpositions, that “per legem terrz,’ must be 
meant the Common Law, which is tbe general 
and universal law by which men hold their in- 
heritauces ; and therefore if a man speak of es- 
cuage generally, it is understood, as Littleton 
obserreth, sect. 99, of the incertain escuage, 
wich is a knight's service tenure, for the de- 
fence of ıhe realm, by the body of the tenant 
in tume of war, and not. of certain escuage, which 
gireth only a contribution in money, and no 

service. 

And if a Statute speak of the King’s Courts 
of Record, it is meant only of the four at West- 
munster by way of excellency, Coke’s 6 Rep. 
20, Gregory’s case. 50 tbe Canonists by the 
Excommunscation simply spoken, do intend 
tbe greater Escommunication. Andthe Em- 

or in his Institutions saitb, That the Civil 

w being spoken generally, is meant of the 
Ciril Law ot Bome, though the law of every 


1033.—the Liberty af the Subject, [154 


city is a civrillaw; as whena man names The 
Poet, tbe Grecians understand Homer, the La- 
tinists, Virgil. 

2. Admit ‘ per legem terra’ extend to all 
the laws of the land, yet a man must not be 
committed by any of tlıem, but by the due pro- 
ceedings that are executed by those laws, aud 
upon a cause declared. “ 

Again, it was urged, That the king was not 
bound to express a cause of imprisoninent, be- 
cause there may be in it matter of state, not fit 
to be revealed for a time, lest the confederates 
thereupon make means to escape the hands of 
justice. And therefore the Statutes cannot be 
intended to restrain all commitments, unless a 
cause be expressed ; for that it would be very 
inconvenient and dangerous to tlıe state, to 
publish the cause at the very first. 

Hereunto it was replied by the Commons, 
That all danger and inconvenience may be 
avoided by declaring a general cause, as for 
treason, suspicion of treason, ınisprision of 
treason,'or felony, witbout specifying the par- 
ticular ; which can'give no greater light to a 
confederate, than will be conjectured by the 
very apprehension upon the imprisonment, if 
nothing at all were exp ; 

It was further alledged, That there was a 
kind of contradiction in the position of the 
Commons, when they say, a party committed 
without a cause shewed, ought to be delivered 
or bailed; bailing being a kind of imprison- 
ment; delivery a total freeing. 

To this it hath been answered, that it hath 
always been the discretion of the Judges, to 
give so much respect to a commitment by the 
command of the King or the privy-council, 
(which are ever intended to be done in just 
and weighty causes) that they will not presently 
set them free, but bail them to answer what 
shall be objected against them on his majesty’s 
behalf;; but ifany other inferior oficer do com- 
mit a man without shewing. cause, tlıey do in- 
stantly deliver him, as having no cause to ex- 
pect their leisure. So the delivery is applied 
to an imprisonment by the command of some 
mean minister of justice; bailing, when it is 
done by the command of the king or his 
council. 

‚ It was argued by Mr. Attorney, that bailing 
was a grace and favour of a court of justice, 
‚and that they may refuse to do it. ; 

This was agreed to be true in divers cases; 
as where the cause appears to be for Felony, or 
otber crimes expressed, for that there is an- 
other way to discharge them in some conveni- 
ent time by their trial; and yet in these cases, 
the constant practice bath been anciently and 
modernly to bail men: but where no cause of 
the imprisonment is returned, but the command 
of the king, there is no way to deliver such 

erson by trial or otherwise, but that of the 

beas Corpus, And if they should be then 
remanded, they might be perpetually imprison- 
ed, without any remedy atall ; and consequentiy 
a man that had cominitted no oflence, might 
be in a worse case than a great oflender; for 
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the latter should have*an ordinary trial to 
discharge him, the other should never be de- 
livered. 

It was furıher said, that though the statute 
of Westminster 1. c. 15, be a statute which by 
way uf prosision did extend only to the sherift, 
yet ıhe recitai ofthat statute tuuching the four 
cascs, wherein a ınan was not repleviable at 
tlıe cuinmon taw, naınely, those that were com- 
initted for the deatlı of a man, by the command 
of the king, or of bis just!ces, or for the forest ; 
did declare that the fustices could not bail such 
a one, and that repleviable and bailable were 
synonmmous or all one: and that Stamford, a 
Judge of great authority, doth expound it ac- 
cor«dinely (Stam. pl. Cor. 72.) and that neither 


the statu‘e nor he say “repleviable by thesheriff,’ |. 


‚bet generaliy “ withuut restraint;’ and that if 
tlıc chief Justice commits a man, he is not to 
be ınlarged by any other court, as appearetlı in 
the Rexirter. 

To this ıt was answered, 1. That the recital 
oftlie body oftlie statute, relateth to the sheriff 
only, as appcareth by the very words. 2. That 
replevialle i> to tie sheriff, for that the word 
impo!ts 40 more; but a man committed by the 
Chief Justice, is bailable by tlıe court of King’s- 
Beuch. 3. That $tamford meaneth all of the 
sheriff, or at least he hath not sufliciently ex- 


pressed that be intended the Justices. 4. It was |. 


denied that repleviable and bailable were the 
same, for they dilfer in respect of the place 
where they are used, bail being in the King's 
Court uf Record, repleviable betore the sheriff; 
and they are of several natures, rep!eviable be- 
ing a letting at re upon sureties, bailing be- 
ing when one “ traditur in balliam,’ the bail are 
his gaolers, and may imprison him, and shall 
suffer body for body ; which is not true of re- 
plevying by sureties: and bail differeth from 
mainprize in this, that mainprize is an under- 
taking in a sum certain, bailing is te answer the 
condemnation in civil causes, and in criminal, 
body for body. 

The reasons and authorities in the first Con- 
ference were then renewed, and no @exceptions 
taken to any, save that in 23 Hen. 6, it dotlı 
not ’appear that the command oftthe king was 
by bis mouth, which must .be intended, or by 
his council, wbich is all one, as is observed b 


Stamford; for the two words are, that a man ıs 


n&t repleviable by the sherift, who is committed 
by the writ or the commandment of the king. 
21 Ed. 1, Rot. 2, dors. was cited by the 
King’s Counsel ; but it was answered, that it 
concerned the sheriff of Leicestershire only, 
and not the power of the judges. 33 Hen. 6, 
the king’s Attorney confessed, was nothing to 
the purpose ; and yet that book hath been usu- 
ally cited by those that maintain the contrary 
to the declaration of the commons. And 
therefore such sudden opinions as have been 
iven thereupon, are not to be regarded, the 
 undalion failing. 
And whcre it was said that tbe French of 36 
Ed. 3, Rot. Paıl. n, 9, which can receive no an- 
swer, did not warrant what was inferred thence; 


but that these words, “sans disturbance ınet- 
‘tre, ou arrest faire, et le contre per special 
* mandeınent ou en autre maniere,’ must be 
understood, that tlıe Statutes should be put in 
execution, Without putting disturbance,. or 
making arrest to the contrary by special com- 
mand or in other manner ; the commons did 
utterly deny tlıe interpretation given by the 
king’s counsel : and to justify tieir own did 
appeal to all men tlıat understood French. 
And upon the seven statutes did conclude, that 
their declaration remained an undoubted truth, 
not controlled by any tluing said to the contrary. 


[Tuer Proceedınos Acaınst THE EARL OP 
. SUFFoLK, Arrıı 14, 1628.* 

Mr. Kerton acquainted the house, that tlıe 
sarl of Suffolk had said to some gentlemen, 
‘ That Mr. Selden had razed a Record, and 
‘ deserved to be hanged, for going about to set 
“ division betwixt the king and his subjects.” 
And being demanded to wiıum the words were 
spoken, he was unwilling to name any, till 
upon the question it was resolved he should no- 


‘minate him. Ile then named sir John Strang- 


ways; who was unwilling to speak what he had 
hieard from the earl: but being cuunmanded by 
the house, and resolved upon the question, he 
confessed, 

That upon Saturday last, he being in the 
Committee-Chamber of the lords, tlıe earl of 
Sufiulk called to him, and said, “ Sir John, will 
€ you not hang Selden ” To whom be said, For 
what? The earl replied, “ By God he hath razed 
© a Record, and deserves tu be hanged +.’ 

‚This the House of Commons tool: as a great 
injury done to the whole house, Nr. Selden 
beingemployed by tlıem in the Conference wiıh 
tie lords in the great cause concerning the 
Liberty ofthe Persons of the Subjects. 

. The House presently sent sir Robert Phillips 
with a Message to the Lords to this effect; he 
expressed the great care the Commons had. 
upon all occasions to maintain all mutual re- 
spect and correspondency betwnixt both houses: 
then be informed them of a great injury done 
by the earl of Suffolk to tlie whole house, and 
to Mr. Selden, a particular member thereof, 


'® This was Theophilus earl of Sufolk, son 
to James earl of Suffolk Lord-Treasurer, temp. 
Jac. 1. 

t Mr. Selden. “I am called up to justify 
myself. I see the words charge me to hie 
razed Records. I hope no man belisves I ever 
did it. I cannot guess what this lerd means. 
I did deliver in whole copies.of divers Records 
examined by myself, and divers other gentle- 
men of this house. These I delivered in to the 
lords house ; and the Clerk of the Crown 
brought in the Records of the oflice before the 
lords: I desire that there may be a Message 
from this house to the lords, to make at the 
bar there a Charge against the lord that spoke 
thus; and I hope we shall have justice” Ex 
MSS. Pynmi in Selden’s Life, ın his Works, 
vol. , p. 16. 
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wbo by their commnand had been employcd ia 
the late Conference with their lordships : that 
the house was very seusible thereof, and ac- 
curdıng to former precedents, made them truly 
acquainted withit, and demanded justice against 
the earl of Suffolk. He read the words, saying 
they were spoken to sir Johu Strangways, a 
member of their house. - 

After a short stay, the lords called for the 
messenger, to wbam the Lord-Keeper gave this 
answer; be signilied the great desire and care 
of their lordships to maintain and increase the. 
correspondencies betwixt both houses, and us 
a testimony thereof they bad paitly taken into 
consideration the charge : that the earl of Suf- 
folk, being a man of great place and honour, 
had voluntarily pretested upon his honour and 
soul, ıbat tbere passed no auch word» as those 
irom him to siır John Strangways: aud the 
Lord-Keeper wished that their lordships speedy 
proceedings ın this business might testify their 
iore and gaod-will to the commans house. 

The next day being the 15th of April, sy 
John Strangways made a Protestation openly in 
the house, wherein he avowed that (notwıth- 
sanding the Eari’s 'denial) be did speak those 
wosıds positively unto him, and would maintain 
any way fitting a meınber of that house, or a 
gentieman of bonour. 

They ordered that this Protestation shoukd 
be entered into the Journal-b»ek, and that 
a committce should take into consideration 
what was fit for the house to proceed to, for 
the justifcation of sir Jehn Strangways, and 
wbat was fitting to be done in this case, and to 
ezamine witnesses of the proof of ihe words. 

Upon ıhe 17th day sır John Elliot reported 
wkat the comımittee had done; That they bad 
sent for and examined Sir Christ. Nevil; who 
related, that upon Saturday being in the Lords 
Committee-Chamber, the earl of Sufolk said 
tLes to him: Mr. Attorney hath cleared the 
business, aud hath made tbe cause pl.un on the 
kırg's side ; and further said, Mr. Selden hatb 
razel a Record, and hath deserved to be hang- 
ce, and tbe Inwer house should do well to join 
with the higher in a petition to the king to hang 
kim; aud addei as a reason, for Mr. Selden 
wert about, and took a course to divide the 
king from his people, or words to that effect. 
And being asked, whether he conceived tliat 
tkose words of dividingtbe king from bis people, 
bad relation to the wi:ole and general action of 
Mr. Selden before ıhe lords, or to the particular 
of razıng a record? He conceived ıhey were 
referred to tbe general action. 

They had examined one Mr. Littleton, who 
confessed he heard the earl of Suflolk speak to 
a gentleman, whom he knew not, words to this 
edect, viz. That be would not be in Mr. Sel- 
den’s coat for 10,0008. aud tbat Mr. Selden 
deserred to be hanged. 

The second part of this report concerned the 
particular of sir John Strangways, wlerein 
though the committee found no wirness to prove 
tke words spoken to sir John Strangways, yet 
ikere were many circumstances which persuad- 


1628.—the Liberty of ihe Subject. [158 


ed them of the truth .thereof. 1. That. the 
same words in the summe syllables were spokea 
to sir Christ. Nevil, and that the earl as be 
called to him sir John Styangways, so «he culled 
to him sir Christ. Nevil. 2. That the earl of 
Suflolk called sir Jolin Strangways ıo hin, and 
spake to him, was proved by sir George Fane, 
and sir Alex. St. John, at which" time the earl- 
seemed full of that which he delivered. 3. 
That sir John Strangways instantly after his 
discoumse with the enri of Suflolk went to the 
earl of Hertford aud delivered lim the passages 
betwixt them, beiog the same related in the 
house. 4. From the unwillingness of sir John 
Strangways, though called upon by the house, 
to testıfy against the earl, till it was resolved by 
question be should do it: from a probability, 
that bad not these words been spoken to him- 
self, it is like he would have produced sir Christ. 
Nevu, from whom he also beard the same. 5. 
From the worth of the gentleman, and his in- 
genuous Protestatiou in the bouse,, That he 
was ready to justify the truth of what he said 
in any course the house should think meet, or 
was fit for a geutleman of honour. 

‚ Hereupon the house resolved upon the ques- 
tion: 

1. “ That tbe earl of Suffolk, notwithstand- 
ing his denial, had laid a most unjust and scan- 
dalous imputation upon Mr, Selden, a member 
oftbe house, being einployed in the service of 
the house, and therein upon the whole house 
of commons. 2. That this house, upon due 
examination, is fully satisfied that sir John 
Strangways (notwithstanding the earl of Suf- 
folk’s denial) hath affrmed nothing but what is 
most true and certain, 3. That these partieu- 
lars and additions be again presented to the 
lords, and the earl of Sufiolk be neniy charged 
at the bar, and the lords desired to proceed in 
Justice against the earl, and to inflict such pu- 
ni»hment upon bim as an oflence of so hieh > 
nature, being against tlie huuse of comınons, 
doth deserve.”’ 

Sir John Elliot was sent with a Message to 
the lords; wlio after a while returned this 
Answer, «hat they had taken the Message into 
‚considerstion, and would fürtber take it into ’ 
due cansultatios, sud in Convenient time 
would return an answer by messengers of their 
own. But what- was done in this affair does 
no& appear. ] 


Mr. Noye, an the 16tb of April, offered an 
Answer to the inconveniencies presented by 
Mr. Attorney, which were four in number. 

First, where it was objected, that it was in- 
convenient to express the cause, for fear of di- 
vulging the ‘ Arcana imperii,’ for hereby all 
may be discovered, and abundance of traitors 
never brought to justice. To tbis that learned 
man answered, Tlıat ıhe Jüdges by the inten- 
tion of the law are the king’s counsel, aud 
the secrets may safely be committed to all or 
some of tlıem, who might advise whether tlıcy 
will bail bim: and bere is no danger tu king, 
oz- subjects ; for their oatb will not. permit 
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them to reveal the secrets ofthe king, nor yet 
to detain the subject long, if by law he be to 
be bailed. 

Secondly, For that objection of the children 
of Odonell, he laid this for a ground, that the 
king can do no wrong; but in cases of extreme 
necessity, we must yield sometimes for the pre- 
servation of the state, “ubi unius damnum 
© utilitate publica rependitur :’ he said there 
was no trust in the children of traitors, no 
wröng done if they did “ tabefacere,’ or * mar- 
* cescere in carcere.” Itis the same case of 
necessity, as when to avoid the burning ofa 
town, we are forced to pull duwn an honest 
man’s house, or to compel a man to dwell by 
the sea-side for defence or fortitude. Yet the 
king can do no wrong, for “ potentia juris est 
€ non injuria :’ ergo the act ofthe king, thnugh 
“ totbe wrong of another, is by the law made no 
wrong ; as If he commanded a person to be 
kept ın prison, yet he is responsible fur his 
wrong : be quoted a book 42. 6.. Ass. Port. 

Thirdly, The instance made of Westminst. 
first, he said there was a great difference be- 
tween those three, Mamprise, Bail, and Re- 
plevin. The Statute says, a man cannot be 
replevied: ergo, not bailed non sequitur. 
Mainprise is under pain; bail is body for 
body : but no pain is ever in court to be de- 
clared, unless the party appears. Replevin is 
neither by surety nor baıl; and Replevin is 
never in court. 

Fourthly, Where it is said that bail is ex gra- 
tia, be answers, That if the prisoner comes to 
Habeas Corpus, then it is not ex gratia, yet the 
court may advise, but mark the words ‘ ad 
€ subjiciendum et recipiendum proät curia con- 
€ gideraverit.” Now it is impossible the Judges 
should do so, if no cause be expressed ; for ıf 
they know no cause, he may bring the first, 
second, third, and fourtb Habeas Corpus, and 
so infinite till he find himself a perpetual pri- 
soner: so that no cause expressed, is worse for 
a man than the greatest cause or villainy that 
can beimsgined. And thus far proceeded that 
learned gentleman. 


Mr. Glanoile snid, That by favour of the 
house of commons he had lıberty to speak, if 
opportunity were offered. He applied his an- 
‚ swer to one particular of Mr. Attorney, who 
assigned to the king four greattrusts: 1. War, 
2. Coins, $. Denizens, 4. Pardons; it is as- 
sented to, thatthe king is trusted with all these 
four legal prerogatives, but the argument fol- 
loweth not, the king is trusted with many 
prerogatives: ergo, in this “ non sequitur non 
‘ est suficiens enuineratio partium.’ He said 
he could answer these particulars with two 
rules, whereof the first should wipe off the 
first and the second; and ıhe other, the third 
and fourth. 

The first rule ıs this : there is no fear of trust- 
ing the king with any thing, but the fear of ill 
counsel : the king may easily there be trusted, 
where ill counsel doth not engage both the 
king aud subjects, as it doth in matter of war 


and coin. Ifhe miscarry in the wars, it is not 
an * plectuntur archivi,, but he smarts 
equally with the people; ifhe abase his coin, 
he loseth more than any of his people ; ergo, 
he may safely be trusted with the flowers ofthe 
crown, war and coin. 

The second rule he began was this, When 
the king is trusted to confer grace, it is one 
tbing; but when he is trusted to infer an in- 
Jury, it ıs another matter. The former power 
cannot, by miscounselling, be brought to pre- 
judice another, the latter may ; if the king par- 
doneth a guilty man, he punisheth not a good 
subject ; if he denizen neverso many strangers, 
it is but damnum sine injuria : we allow hım a 
liberty to confer grace, but not without cause 
to infer punishment ; and indeed he cannotdo 
injury; for if he command to do a man wrong, 
the command is void, * et actor fit author,’ and 
the actor becomes the wrong doer. Therefore 
the king may safely be trusted with war, coin, 
denizens, and.pardons, but not with a power to- 
igprison without expression of cause, or limi- 
tation of time ; as the poet tells us, hecause 
‘ libertas potius auro.’ 

After these debates, the house of peers 
called upon the Judges to answer the Charge 
of the house of commons, for their Judgment 
on the Habeas Corpus, brought in Mich. term 
by the Gentlemen imprisoned for refusing to 
subscribe to the Loan. 


The Answer of the Judges for matter of fact 
upon the Habeas Corpus, 21 April. 

The Chief-Justice saith, They are prepared 
to obey our command, but they desire to be 
advised by us, whether they being sworn upon 
penalty of forfeiting body, lands, and goods, 
ınto the king’s hands, togive an account to him, 
may without warrant do this. 

The Duke said, He had acquainted the king 
with tbe business, and for aught he knew he 
is well content therewith ; but for better assur- 
ance, he hath sent his brother of Anglesey to 
know his pleasure. 

Devonshire. Ifa cemplaint be made by a 
mean man against the greatest ofhicer in this 
place, he is to give an account of his doings to 
this house. i 

Bishop of Lincoln. This motion proceeded 
from him, and su took it for clear, that there 
was an appeal from the Chancery to a higher 
court than the King’s-bench, and that court 
hath ever given an account of their doings, 

The lord Say. He wondered there should 
be any question made of this business, because 
in his opinion, this being the highest court, did 
admit of no appeal. 

The President. The Judges did not do this 
by way of appeal, but astbemost common way 
for them, this being a matter concerning the 
king’s prerogative. 

Lord Say. If they will not declare them- 
selves, we must take into consideration the 
point of our privilege. 

The Duke. This was not done by the Judges, 
as fearing to answer, but respect to the king. 
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Andnow his brother was come with ansırer 
from tbe king, that they might proceed. 


Order was taken that this passage should not 
be entered into the Juurnal-Buok. 


And so Judge Wurrrock spake. 

My lords, we are by your appointment here 
ready to clear any aspersion of the house of 
commons in their late presentment upon the 
Kıng's-beneb, that the Subject was wounded in 
thrs judgment there lately given. If such a 
thıng were, my lurds, your lordships, not they, 
hare the power to question and judge the same. 
Bet, my lorde, I say there was no Judgment 
given, whereby either the prerogntive might be 
enbarged, or the Hisht of the Subject trenched 
upon. It is true, my lords, in Michaelmas 
term last, foar emen petitioned for an 
Habeas Curpaos, which they obtained, and 
counsel was jened unto tlıem ; the return 
was ‘per iale mandatum domini regis,’ 
which likewrse was made unto us under tbe 
hands of 18 privycounsellors. Now, my lords, 
# we had delivered them presentiy upon this, it 
must hare been, hecause the king did not shew 
the cause, wherein we should have judged the 
king had done wrong; and this is beyond our 
koowledge, for be miglıt huve cammitted them 
for other matters than we could have imagined. 
Bet they might say, thus they might have been 
kept in prison all their days ; I answer no, but 
wedid re: ft them, that we might better adrise 
of the matter : and they the next day might 
bave had a new writ, if they had pleased. But 
they say, we ouglt not to have denied bail. I 
amıwer, if we had done so, it must needs have 
reected upon the king, that he had unjustly 
mprsoned them. And it apbeer in Dyer, 
9 Eiiz. char divers gentiemen being commitied, 
and requiring Habeas Uorpus, some were 
baued, others reinitted : whereby it appears, 
moch is left tn the discretion of the judges. 

For that which troubled so much, ‘ remit- 
‘tur quousque,' this, ıny lords, was only (as I 
sud before) to take time what to do; and 
wheress they will have a difference betwixt 
*remittitur’ and * remittitur quousgne, my 
lords, 1 confess I can find none ; but these are 
new inventions to treuble old Records. And 
herein, my lords, we have dealt with know- 
ledge aud understanding ; for had we given a 
Jedzment, the party must thereupon have 
rested. Every judgment, must come to an 
see in matter of fact, or demur in point of 
kw ; frere is neither, therefore no judgment. 

Asto endeavonuring to have a Judgment en- 
tered ; it is trae, Mr. Attorney pressed the 
same for his master’s service; but we being 
sworn to do right betwixt the king and his sub- 
jects, comımanded the clerk to make no entry, 
but according to the old. form; and the rule 
was giren by the Chief-Justice alone. I have 
rn my time m this court, and I speak confi- 

tiy, 1 did never see nor know by any 
record, that upon such a return as this, a man 
was barled, the king not first conyulted with in 
sch a case as this, 

von. 11. 
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“The Commons House do not know whät 
letters and commands we received, for these 
remain in our court, and were not viewed by 
them: for the rest of the matters presented by 
the house of commons, they were not in agita- 
tion before us, whether the king may commit, 
and how long he may detain a man committed, 
Therefore having answered so much as con- 
cerneth us, [ desire your lardships good con- 
structions of what hath been said. 


Judge Jones snid, IIe was here to deliver 
before us, what Judgment was given before 
them concerning the Habeas Corpus: he an- 
swered, No Judgment was given, and the mat- 
ter of'fact was such as my brother delivered ° 
unto you yesterday. These four gentlemen 
were committed to the Fleet, Gate-house, and 
marshal of tlie houshold. Four returns were 
made upon the write, and every one of them 
had a counsellor appointed, wl:o had copies of 
the returns. A rule was granted, their council 
heard, and exception taken to the return, be- 
cause it did not sbew cause of their caption. 

These were of no force, in the dpinion of the. 
Judges. The next exception was, because ho 
cause oftheir commitment was shewed, which 
the Judges held to be all one in, point of law. 
Then, my lords, they alledged many Precedents 
and Statutes of themselves, which the king’s 
attorney answered, That persons committed 
by the king, or council, were never bailed, but 
his pleasure was first known. 

We agreed at the Chamber ofthe Chief- 
Justice, that all the Statutes alledged are in 
force ; but whether we should bail them or no, 
was tbe question, therefore we remitted them 
quousque. After which Mr. Attorney required 
a Judgment might be entered: I commanded 
the clerk, he sheuld not sufer any such thing 
to be done, because we would be better ad- 
vised. 

Bot some will say, our act is otherwise: I 
answer, No; for we have donc no more than 
we do upon an ordinary writ, when we purpose 
to be better advised, and that was only an in- 
terlocutory order. But, my lords, put the case 
& Habeas Corpus should be granted fur one 
that is commimted by the house of comınons, 
would they (think you) take it well he should 
be: bailed at his first coming to the cnurt? I 
think they would not, and I think the king 
would have done so in this case. Now, my 
lords, there is a petition of right, and a petition 
of grace : to be bailed, is a matter of ge; 
therefore if a man be brought upon an Habeas 
Corj:us, and ‚not builed, he cannot say the 
court buth done him any wıong. I have now 
served seven years a Judge in this court, and 
my conscience heureth ne witness, that I have 
not wrouged the same ; I have been thought 
sometimes too farward for the Liberty of the 
Subject. Iammysclf Liber Homo, my ances- 
tors gare their voice for Magna Charta. I 
enjoy that hou-e still, whielh they did ; I do not 
now mean to draw God’suwrath upon my pus- 
terity ; and therefore 3 wii nrither advance 

M & 


163] STATE TRIALS, 3 Cuaxces I. 1625.— Proceedings in Parliament relating to. [164 


ıhe king’s preragative, nor lessen tbe Liberty of 
the Subject, to the dauger of either king or 
people. This is my prulession befure God and 
your lordsluips. 
Judge Dodderidge said, It isno more fit for 
a Judge to decline tw give an account of his 
doings, than for a Christian of his faith. 
knoweth. I have endeavourcd always tu keep a 
00d conscience; for a troubled one, who can 
bear ? The kingdum holds of none but God, 
and Judgments do nor pass privately in cham- 
bers, but publicly ın court, where every one 
may hear, which causeth judgment to be giveu 
with maturity. Your lordsbips have heard the 
particulars delivered by my brethren, how that 
counsel being assigned to Ihose four Gentle- 
ınen, in the latter end of Michaelinas Term tl.ir 
cause received bearing ; and upon consideration 
of the Statutes and Records, we found some of 
ıhem to be according tw tlie good old law of 
Alugna Charta: but we thought, that they did 
not come so close to ıhis case, as that bail 
should be thereupon presently granted. My 
lords, tbe Ilabeas Corpus consists of tlıree parts, 
the Writ, the Return upon the Writ or sche- 
dule, and the Entry or Rule reciting the Ilabeas 
‚Corpus; and tlıe Return, togetlier with the 
opinion of ıhe court, either a © remittitur,’ or 
“ traditur ın ballium.’ In this case a remittitur 
was grantei, wlich we did, tlıat we might take 
better advisement upon the case, aud upon the 
remittitur (my lords) they might have had a 
new writ the next day; und I wish they had, 
because it may be they had seen more, and we 
had been ensed of a great labour. And, my 
lords, when the Attorney, upon the remittitur, 
pressed an entry, we all straitly charged the 
clerk, that be should make no other entry than 
such as our predecessors had usually made iu 
like cases: for the difference (my lards) betwixt 
* remittitur’ and * remittitur quosque,’ I could 
never yet find any. I have now sat in this 
court hifteen years, and I shauld know some- 
tUling; surely, if 1 had gone in a ill so long, 
sone dust would cleure to ıny cluoaths. I am 
old, and have one foot in the grave, therefore 
I will look to the better part, as near ns 1 can. 
But “omnia habere iu memoria, et in nullo 
‘ errare, divinum potius est quam humanuın.’ 
L.C.J. sir Nicholas Hydı, said, Me should 
not speak with confideuce, unle«s he might 
stand right in the opinion of the house ; and 
protested what be spake the day before, was 
not said by him with auy purpose.ta trench 
upon the privileges ot tins house, but out of 
that respect which by Lis place he thuught he 
owed to the’king. Ile ‘said, concerning the 
point he was to speak ot, tat he would not 
trouble the lords with ılıings forımerly rep@ated, 
wherein be concurred wirh his brethren, He 
said, if it were truethe king ınight not commit, 
they had done wrong in nut partly delivering ; 
for, my lords (saith he), these Statutes and good 
laws being all in force, we meant not to trench 
upon any ofıhem; most of them being com- 
mentaries upon Mayna Charta: but I know 
act any statute that goeth so far, that the king 


God. 


ınay not commit. Therefore justly we think, 
we delivered the iuterpretation thereof to that 
purpose: for, ıny lords, ler terre is nut to be 
found in this statute, they gave me no example, 
neither was there any cause shewed in the re- 
turn. A precedent (my lords) that hath run in 
a storm, duoth not much direct us in point of 
law, and records are the besttestimonies. Those 
precedents they brouglıt being read, we shewed 
them wherein they were mistaken ; if we have 
erred, * erraımus cum patribus,’ and they can 
shew no precedent, but that vur predecessors 
have dune as we have done, sometimes builing, 
sometiimes reinitting, sometimes discharging. 
Yet we do never bail any committed by the 
king, or his council, till his pleasure be first 
known. Thus did ıbe L.C. J. Coke in Ray- 
ner's case. They say, ıhis would have been 
done ii the king had not written ; but why then 
wus the letter read and published, and kept; 
und why was the tuwn-clerk sent carefully to 
enquire (because the letter so directed) whether 
these men oflered for bail were Subsidy men ? 
The letter sheweth also, that Beckwith was 
committed for suspicion of being acquainted 
with the Gunpowder-Treason; .but na proof 
being produced, the king left him to be bailed. 


The Earl of Warwiıch’s® Speech, 21 April 
1628. - 


My lords, I will observe something out of 
tlıe law wherein this Liberty of the Subject's 
person i3 fouunded, and some things out of pre- 
cedents which have been alledged. For the 
law of Magna Charta, and the rest conceruing 
these points, they are acknowledged by all to 
be of force; and that they were w secure the 
subjects from wrongful imprisonment, as well, 
ur raıher more concerning the king, than the 
subject. Why then, besides the Grand Charter, 
and tliose six other acts of parlinment, in the 
very point, we know that Magna Charta lath 
been at least tlirty times confirmed ; 50 that 
upon the innıter we have six or seven-and-thirty 
acts of parliament tu cunfirm ıbis Liberty, al- 
though it was ınade matıer of derisiou the other 
day ın this house. 

One is that of 36 E. 3, n. 9. and another in 
the same ycar, n. 20. not printed, but yet as 
good as tliuse that are; and that of 42 E. 3. 
Cap. 3. so express in the point, especially the 
Petition of the Commons, that year; which 
was rcad by Mr. Littleton with the king’s an- 
swer so full, and free from all exception, to 
which I refer your lordahips, that I know nat 
how any thing in the world can be ınore plain. 
And therefore, if in parliament ye sbould ınake 
any doubt of that which is so fully confirmed 
in parliament, and in a case so clear go abuut 
by new glosses to alter the old and goud law, 
we shall not only forsake ıhe steps of our an- 
cestors, who in cases of small importance would 
answer, * nolumus mıutare leges Angliz ;’ but 
we shall yield up and betray our right in the 





* This was llobert earl of Werwick, after- 
wards Admiral for the Long-Parliament, 
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greatest inheritance the subjects of England 
have, and that is (he laws of England. And 
traly I wonder how any man can admit of such 
a glos upon the plain text, as should wver- 
tbrow the force of the law: for wlereas tlıe 
law of Magna Charta is, that no freeman shall 
be imprisoned but by lawful Judgment'of his 
peers, ur tbe law of the land ; therefore that 
the kıng hath power to commit without cause, 
I a sense not only expressiy contrary to other 
acts of parliament, and those especially for- 
merly cıted, but against common sense, For 
Mr. Attorney confesseth this law concerns the 
king; why 
hali not commit, but by the law of the land, 
tbe meaning must be, äs Mr. Attorney would 
hare it, that the king must not cummit but aı 
his own pleasure. And shall we think that our 
ancestors were so fuulish, to hazard their“per- 


sons and estates, and labour so much to get a’ 


law, and to have it thirty times confirmed, that 
ıhe king might not commit his subjects but at 
bis own pleasure? And ifhe did commit any of 
his suljects without a cause shewn, then he 
must lie during pleasure, ıhan which nothing 
cau be imagined more ridiculous, and contrary 
to trme reason. 

Fur the Precedents, I observe, that there 
kath been many sliewn, by which it appears to 
me eridently, that such as have been conı- 
mited by the king’s council, they have been 

nercd: upon Habeas Corpus, and that con- 
stantly. It is true, that some precedents were 
brosght on the king’s part, that when some of 
Abese persons desired to be delivered by Habeas 
Corpas, the king, or bis council, signified his 
majesty’s glensure that they should be deliver- 
ed, or ibe king’s attorney hath come into the 
cyort, and related the king’s command : but 
this seems to make for the subject; for it _be- 
ing in his majesty’s power to deliver them, who 
by his special command were imprisoned, may 
not we well think, tlıat his majesty would ra- 
ther at that time have stayed their deliverance 
br law, than furthered it with his letters; and 
made the prisoners rathıer beholden to him for 
his grace and mercy, than to ılıe judpes for 
ıusuce, had not his majesty known that at that 
ume tbey ought to have been delivered by 
kw? I link no man would imagine a wise 
kmg would have suffered his grace and prero- 
gatıve, ıf any such prerogative were, to be so 
continwally questioned; and his majesty and 
bis councıl so far from commanding the judges 
not to proceed to deliver the prisoner by ıheın 
committed, without cause shewn, as that on 
che other side, which ıs all the furce of these 
precedents, the king and the cöuncil signihed 
to the Judges, that they should proceed to de- 
iner the parties. Certainly if the king had. 
challenged any sach prerogative, that a person 
Grmmitted, without any cause shewn, ought not 
ty be delivered by the Judges witliout his con- 
sent, it would have appeared, by one precedent 
or other amongst all ıhat have been produced, 
that bis majesty would have made some claim 


ıw such a prerogative. But: ıt nppears to the 


n, where the law saith the king ı 
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contrary, that, in many of these cases, the king 
or his council did never interpose; and where 
they did, it was always in aflırmation and en- 
couragement to that court to.proceed. And 
besides, the writing of letters from bis majesty 
to the judges to do justice to bis majesty’s sub- 


‚Ject«, may with as good reason be interpreted, 
"that without those letters they migbt not do 


Justice : also the king signified his willimgness, 
that such and such persons, which were com- 
mitted by him, should be delivered; therefore 
they could not te delivered without it, which 
is a strange reason. So that finding the laws 
80 full, so many, and so plain in the point, and 


findmmg, tlıat whenever any were con.mitted, . 


without cause shewn, and brought their llabeas 
Cörpus, they were delivered, and no comnıand 
ever given to the contrary, or claim made on 
the king’s part to any such prerogatire: I may 


safely conclude, as the house of commons have 


done ; and if any one precedent or two of late 
can be shewn, that the judges have not deli- 
vered the prisohers so committed, I think it is 
their fault, and to be inquired of. But con- 
trary, it seems to me to be an undoubted 1.i- 
berty ofthe Subject, that ıf he be committed 


without Cause, or withont cause sheun, yet he - 


may have some speedy course to bring himself 
to trial, either to justify his own innocency, or 
tn receive punishment according to his fault;; 
for God furbid, that an innocent man, by the 
laws of England, should be put in worse case 
than the ınost grievous malefactorsare; which 
must needs be, if this slıould be, that ıf a cause 
be shewed, he may have his trial ; but if nnne, 
he must lie and pıne in prison during pleasure. 
Mr. serjeunt Astiley. the other day, told your 
lordsh’ps of tlıe einblem of a kıng, bur by his 
leave made wrong use ofit. Fora king beurs 
in one hand the globe, and in the other the 
golden scepter, tlıe types of savereignty and 
mercy, but the sword of justice is ever carried 
before him by a minister of justice; which 
shews, subjects may have their remedies für 
injustice done, and appeals to higher puwers: 
for tie laws of‘ England are so favourable to 
their princes, as they can do no injustice. 
Therefore I will conclude, ns all disputes I 


‚hald do, ° Magna est veritas et prevalebit ; so 


I make no doubt, we living under so good a 
prince as we do, when this is represen'ed unto 
him, he will answer us, “ Magua est Charta et 
‘ pravalebit.’ 


Fronr this time to tlie 25th of the same 
month, the House of Commous in a Grand 
Committee spent ınost of their time in debate 
about Martial Law, aud part thereof in giving 
the lords a meeting at two conferences, con- 
cerning their resolves, iu order 10 a Petition of 
Right, transmitted by the commons to their 
lordshjps. 


Friday, 25th of April, 1628. ' 

The Lords had a Conference with the Com- 
mons, where the Lord Archbishnp ofßgCan- 
u (Dr. George Abbot) spake as fol- 
uw; 
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Gentlemen of the House af Commons; The 
gervice of the king and safety of the kingdum 
dv call on us, my lords, to give all convenient 
expedition, to dispaich some of these great and 
weighty businesses betore us, For tlie better 
eflecting whercof, ıny lords have thought fit to 
let you know, that they do in general agree 
with you, aud doubt nut, but yow will agree 
with us, to the best of your power, to maintain 
nnd support tbe fundamental laws of the king- 
dom, and ‘the fundamental Liberties of the 
Subject: for ıbe particulars which may here- 
after fall in debate, they have given me in 
charge t% let you kaow, Tbat what hath been 
ee by you unta their lordships, they 

ave laid nothing of it by, they are not out of 
love with any thing that you have tendcred 
unto them; they have voted nothing, neither 
are they in love with any tling proceeding from 
themselves: fur that which we shall say aud 
propose unto yau, is out of an intendinent to 
Invite you to a mutual and free canference, 
that you wiıh confiddence may come to us, and 
we with confdence may speak with you; so 
tlıat we may come to a couclusion of those 
things, hi we both unanimously desire. We 
have resolved of nothing, designed ar deter- 
ıined nothing, but desire to take you with us, 
praying help from you as you have done from 
us.—My lords have thuugbt of some a 
* tions, which they have ordered to be read here, 
and then left with you in writing, that if it seem 
good to you, we may uniformly concur for the 
substance ; and if you differ, that you would 
be pleased to put out, aıld, alter, or diminish, 
as you shall tlıink fit, that so we may come the 
better to tlie end tliat we do both so desirously 
einbrace, 


Then the fire Prorosrrions following were 
read by the Clerk ofthe Upper House. 


1. “ That his mejesty would be pleased gra- 

ciously to declare, hat the good old law called 

Magna Charta, and ıhe six statutes conceived 

to be declarations and explanatians of that 

law, do still staud in force ta all intents and 
urposes. 

2. “ That his majesty would be pleased gra- 
ciously to declare, Ihat according to Magna 
Charta, and tbe statutes afore-named, as 
also tu the most antient customs and 
laws of tbıs land, every free subject of this 
realm hath a fundamentulPropriety ın his Goods, 
and a fundamental Liberty of his Person. 

3. “ That his majesty wuuld be graciously 
pleased to declare, T'hat it is his royal pleasure 
to ratify and confirm unto all and every his 
loyal and faithful suhjects, all their ancient, 
several, just Liberties, Privileges, and Rights, in 
as ample and beneficial manner, to all intents 
. and purposes, as their ancestors did enjoy the 
same, under the government of the best of hıs 
most noble progenitors. 

4. “ That bis majesty would be pleased gra- 
ciously to declare, for the good content of his 
loyal $ubjectr, and for tbe securing them from 
future fear, That in all cases witbiu the, gogni- 


zance ofthe common law concerning the Li- 
berties of ıke Suhject, bis majesiy would pro- 
ceed according to the-commou-law of this land, 
and according to tLe laws established in tha 
kingdom, and ın no other manner ar wise. 

5. “ Astouching his ınajesty’s royal Prero- 
gative, intrinsical to his sovereigoity, and ın- 
trusted bim withal trom God, ‘ ad commuuem 
‘ totius populisalutem, etnon ad destructionem ;’ 
his majesty would regolve not to uge or divert 
the same, tu tM&wprejudice of any af his loyal 
people, in the proprwiy of their goods, or 
lıberiy of their persons; and in case, for 
the security of bis majesty’s roygl person, 
the commen safety af his people, ar ıhe 
peaceable government of this kinydom, hig 
majesty shell find just cause for reason of state 
to Imprison ar restrain any man’s person, bia 
majesty would graciousiy declare, Ihat witbin 
a convenieut time be shall, and will express ıbe 
cause af the commiütment or restraint, either 
general or special; and upon a cause so ex- 
pressed will leave him immediately to be tried 
ee to the common Justice of the king- 

om.’ 


After the reading of the Propositions, the Arch- 
bishop said: 


This is but a model to be added untao, altered, 
or diminished, as in your reasons and wisdows 
ye shall ıluink fit, after ye have communirated 
the same to the rest of the meinbers of the 
house. 


To this Speech, Sir Duprey Diges, it being at 
a Free Conference in behalf of the Cum- 
mons, made this Reply; 


My lords; it bath pleased Almiglty God 
many ways to bless the knights, citizens and 
burgesses, now assembled in parliament, with 
great comfort, and strang hopes, that this will 
prove a3 happy a parliament as ever was in 
England. And in tbeir consultations for ihe 
service of his majesty, and the safety of ıhıs 
kingdon, aur special comfort and strong hopes 
have risen from the continued good respect, 
wbich your lordships so nobly bave been pleased 
to shew unto them; particularly at this preseut, 
in your s0 honourable profession ta agree with 
them in gebgeral, in desiring to majintaın and 
support the fundamental laws and libertieg 
o Eugland. 


The cayumops hegve commnuded me in like 
sort, to assure your lordships they liave been, 
are, anıl will be, as ready to propugn the just 
Prerogative of big majesty, of which ın all their. 
Arguments, Searches of Recazıla, aud Respiu- 
tions, they have beeg most carefpl, arcording 
to that which formerly was, and now. again is, 
protested by ıhem.. 

Anpther uoble argument of yoyr. honoprable 
disposition towards tbem is expressed in this, 
That you are pleased to ezpect ua present an- 
swer from ıbem, whbo are (as your lordships im, 


‘Your great wisdoms, they doubt not, havq con- 


silered) @ great body, that must adyise upon all 
new Propgsjtions, and resolve. upon them be-. 


N 


4 
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fore they can give answer, according tp the 
ancıent_ order of their bouse. But it is manıfest 
in general, God be thauked far it, there aa 
great coucurience af aßeotion ta the same end 
ın both houses, and such good harmaony, that I 
entre yoyr lardshigs leave to baorrow a com- 
parıson from nature, Or natural eg N 
As two lutes well strung and tuned hraugkt to- 
getber, ıf one be played on, hitle straws and 
sticks will stir upan ıhe ather, though it Lie still; 
so thougb we have no power ta reply, yet these 
things saıd and propgunded cannot but work in 
. our hearts, and we will faithfully report these 
passages to our house, from wheuce in due time 
(we hope) yaur lordsbips shall receive a con- 
answer, | 


Mr. SeLnen’s Speech, about the iive Propost- 
tons sent from the Lords to the House of 
Commons, April 26, 1628. 


Our debate is now, bow we like of the Pro 
positions. Oura were resolutions of law, and 
no man can ınake question of them. And as 
we are coustant, so [ hope they of other places 
that hare weighedtbem, are of the aame mind 
with us. But now their lordshige laying them. 
by, propound what they would have to he law. 
As they ınay speak to what comes from us, so 
may we to what comes from them, and they did 
iauste us thereto. I think there ıs nat one of 
the five fit to be desired and asked. The Grst 
three are not hit, for ıhere is no use of them in 

> great questions. The faurth we bare 
already, and the filth is not fit to be had ar all. 
Tbefisse is, to declare that Magna Charta and 
the sız stetutes, conceived ta be declargtion« 
aud explamations of that law, do still stand in 
iosce to, all intents and purposes. Consider 
what wis we ask: Who doybtis whether they 
sand in forca or no? Indeed some have pub- 
Ished chat Magna Charta is but a charter. and 
molay. But it is ap act of regen ; and 
kt men speak wbat they will, that was tlıe 
Aushion of statuten Ull printing came in, The 
Satutes were sent down iu the king’s name tg 
be proclaimed, and he prefixed his name, and 
is was till about Hen. & Also she Lady of 
Magna Charta is, that it is oonsented to by 
esils, &c. and for. the. ausent there 
ws a üfteenth granted, and clearly that 
cannot be withogt an apt, of parliament: and 
» conssant it ig, that all else init is to this 
day ia execykon. In former parliaments, 
by thisty ar least, it was comfrmec, but is 


was not of necassiiy, and yet tliey are surer. 


e 
K 


might, 

I] koow not what we gain. Who doubts.of our 
propsiety! I newer henzd it denied, but in the 
palps, wbich i5,.0f uo weight. Forthe thind, 
tha: hie majesty will confirn all just liberties; 
none can. sell what this will produce. It is not 
it we troable bis majenty with it. The fourtb 
wagt hr ig be. aukad; That ia.all cagas. withjo 


NW 


the izance of the Common Law concerg« 
ing the Liberties of his subjects, his magjeaty 


- wquld proceed according to the Common Law, 


I conceivehıs majesty gever proceeded but ac 
cordiog to law. ltmay betbere were commit- 
menis, yet the courts of jussice were open far 
the parties to seek jusuice. And if any tbing 
be done against tbe Inw, there, it is the tault ok 
them thatsitthere. So we shalltake it. But yeb 
his majesty hat done nothing agaiust the law. 
For ıhe fith, ıg is not fit to be had, and tbeze: 
fore not fit to be asked. If we ask it parlia- 
mentarily, we shall bave 4 law to that seuse, 
and so we shall destroy our fundamental liber- 
ties, wbich. we have already resolved. Now # 
‘ convepient time’ must be set down. . Lir 
former times there was na need of such iono- 
vations; far such, lam of state, ina © couve- 
nient time’ every man was to be delivered, by 
law. If they were so. wise then to held. ıt 
ueedless, wby is it now necessary? And for 
€ convenient time ;’ what is convenjent time * 
Who shall Judge of it but the Judges? And 
so they now shall have the power of the lorda, 
and of the council. Also now we desire im 
some cases the prerogative, &c. I would fain 
see If any peraon may not becommitted:gt plea- 
sure by this clause, and no ınan is exempied. 
At this little gap every mau’s liberty may im, 
umge go’ out. 

The Commons were not sntisfied with these, 
Propositions, wbich were conceived to choek 
the Petition of Right, tben under considerssion, 
but demurred upon them. 


Monday, 28 April. The Lorp Krrrer spake 
to both Huuses of Parliament by the King’s . 
Command, who was then present. 


My Lorde, and ye the knighie, citizens, and 
hurgesses of the House o£ Coınmons, ye canaak 
but remember the great and importent sdaın, 
eourerning the safery botb of State and Beli-. 
gion, declaged first from his majesty’s own 
mouth, to ba the causes of the assembliug of 
this parljiameat ; the seuse wbereoß, 88.it, dot, 
daily increase with Is majesty, so it ought in. 
do, and his majesty doubts, not but it dosh so 
with you, since the danger ingreasatl ewery 
day, both by eflusinn of time, and preparation 
of ıhe egemy. 

. Yet bis majesty doth well weigh, that- this, 
expenfe of tiıne hash. bean acomsinned by the 
Dehate which hau arisen in botl houses tounm 
ing the Liberey of: the Subject; in wlich, 6: 
his majesty, takes in good, part the purpose and, 


:| iutent ofthe houses,so-clearly and frequentiy.pre-. 


fessed, tbat they would not diminish or blemiah, 
his royal and Just preragative, so be presumes, 
that ye will all coniess it a point of exsraosdinany 
grage and justice in him, to suffer it to rent sQ, 
long in Jdispute without interruption, Bukpow 
his majesty, considering the langth oftume wiuch, 
is hatlı already. taken, and fearing nothing se. 


‚much as any future loss of that, whereof every 


hoyr-and minute is sQ. preciaua: and foreseeing. 
that. the een debate, though never 
sg agrefully has ‚ must, in.regard.a£ ta 
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form of both houses, necessarily take more 
time than the affairs of Christendom can per- 
mit ; his majesty, out of his great princely care, 
hath thought of tbıs expedient to shorten the 
business, by declaring.the clearness of his own 
heart and intention : and therefore hath com- 
manded me to let vour know, “ That he holdeth 
* the Statute of Magna Charta, and the other 
* six Statutes insisted upon for the Subject’s 
* Liberty, to be all in force, and assures you, 
* that he will maintain all bis Subjects in the 
* just Freedom of their Persons, and Safety of 
“ their Estates: and that he will govern accord- 
“ing to the laws and statutes of this realım; 
© and that ye shall find as much Security in his 
* mujesty’s royal word nnd promise, as in the 
© strength of any law ye can make; so that 
* hereafter ye shall never have cause to com- 
“ plain.” I’he conclusion is, That his majesty 
daher God, who hath hitherto blessed this 

ingdom, and put into his heart to come to you 
this day, to make the success thereof happy, 
both to king and people: and tlıerefore he de- 
sires, that no doubt ur distrust may possess any 
man, but that ye will all proceed speedily and 
unanimously to the busincss. 

The Commons being returned from tlıe lords 
louse, Mr. Secretary Cook persuaded them to 
comply with the king. 

Hıs majesty; said he, puts usin mind of the 
great important aflairs of the state, and of his 
sense thereof, that by efllusion of time in- 
creaseth ın him, and he doubts not but that 
it doth increase in us. Ye see his majesty’s 
mederation in the interpretation of all our ac- 
tions; be saith, tbat he Kiipes we have ılle same 
sense he hath, he ıs pleased to consider of the 
occasion of expence of time that grew from the 
Debates in both houses. We see how indul- 
gent he is, that however the affairs of Christen- 
dom are great, yet he omits not this, nay, he 
takes in good part our Proceedings and our 
Declarations, that we will not impeach the 
Prerogative: also his majesty presumes, that 


we will confess, that he hath used extraordi- 


nary grace, in tat he hath endured dispute 
so long, he acknowledgeth it justice to stand 
as we have done. 

Further out of a princely care of the public, 
he is careful no more time be lost; and be- 
cause he sees some extraordinary course to be 
taken to satisfy us, he observes, that in tlıe 
form of tie debate, such length is required as 
the nature of the business will not endure. It 
isto be presumel, that his governinent will be 
according to the law: we cannot but remember 
what his father said, “ He is no king, but a ty- 
© rant, that governs not by law :’ but this king- 
dom is to be governed by the Common Law, 
and his ınajesty assures us so much ; the inter- 

etation is left tn Ihe Judges, and to his great 

ouneil, and all is to be regulated by the com- 
monlaw. I mean not Magna Charta only, for 
that Magna Charta was part of the common 
iaw, and the ancient law of this kingdom ; all 
our diflerence is in the application of this law, 
and how this law, wich difference, is derived 


into every court. I conceive there are two 
rules, the one of brass, that is rıgid, and will 
not bend, and that is tbe law of the King’s- 
Bench, this law will not bend ; and when it 
lights on subjects fitting, if it do not bend, it is 
ünjust; and there comes in the Law of Chan- 
cery and equity: this is application of law in 
private men’s causes, when it comes to meum 
et tuum. And thus ıhe general government of 
cases, with relation to tlıe common state of the 
kiugdom, is from the Council-board, and there 
they are to vary from the law of ıhe kingdom ; 
suppose it be in time of dearth, propriety of 
goods may in that time be forced, and be 
brought to the market: we saw the experience 
of itın coals ın London, and the Council-Board 
caused them to be brought forth and sold. In 
a time of Pestilence men may be restrnined : 
if a schisın be like to grow in a Church, the 
State will enquire after the farourers of it: 
if there be fear of an Invasion, and it be en- 
couraged by hope of a party among us, it is in 
the power of the goverument to restrain men 
to tlıeir houses, 

Intbe composure of these things, there is 
great difference: whet ditferences have been 
between the courts of Chancery and King’s- 
Bench ? It is hard to put true difference be- 
tween the king’s Prerogative and our Liberties. 
His majesty ‚saw expence of time would be 


‚prejudicial ; it pleased God to move Iıis ma- 


jesty by a divine hand to shew us a way to 
clear all our difiiculties, let us attend to all 
the parts of it; there be five degrees, and there 
isnore assurance than we could have by any 
law whatsoever, Ilis majesty declares, that 
Magna Charta and the other Statutes are in 
force : this is not the first time that the Liberty 
of the Subject was infringed, or was in debate 
and confirmed ; all times thuught it safe, that 
when they came to a negative of power, it was 
hard to keep government and Ahern? together: 
but bis majesty app not there ; but accord- 
ing to the sense of these laws, that'he will govern 
his subjects in their just Liberties, he a+sures 
us our liberties are just, they are not of grace, 
but of right ; nay, he assures us, he will govern 
us according to the laws of the realm, and that 
we shall ind as much security in-his majesty’s 
promise, ns in any law we can make, and what- 
soever law we shall make, it must come to his 
majesty's allowance; and if his majestv find 
cause in his government, he may not put Iıfe to 
it: we daily see alllaws are broken, and all 
laws will be broke for the public gond, and the 
king may pardon all offenders; hts-majesty did 
sce, that the best way to settle all’at unity, is 
to express his own beart: the king’s heart is 
the best guider of his own promise, his promise 
is bound with his’own heart. What prince can 
express more care and wisdom ? 

astly, he snith, 'T'hat hereafter ye shallnever 
have the like cause to complain : may we not 
tlink the Breach is made un? Is not his ma- 
jesty engnged in his rovalword? "The conclusion- 
is full of weight: and he prays God, that as 
God hath blessed this kingdom, and put it inta 
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his heart t0 come amongst us, so to make this 
day successful. * The wrath of a king is like the 
‘“ roaring of a lion,’ and all laws with his wrath 
are to no efiect ; but “ the king’s favour is like 
‘the dew upon the-grass,' there all will prosper ; 
and God made the instruments to unite all 
hearts. His majesty having thus discharged 
himself, he prays us to proceed to the husiness 
that so much coucerns him. As lıis majesty 
hath now shewed himself the best of kings, let 
us acknowledge his majesty’s goodness, and re- 
turn tu that Union which we all desire. 


But this motion was not received with gene- 
ral acceptation ; and 


Sir Benjamin Rudyard replied to it: 


We are now upon a great Business, and the 
manner of handling it may be as grent as the 
business itseli. I need not tell you, that Li- 
berty is a precious thing, far every man may 
set his own price upon it, and he that duth not 
value it deserves to be valued accordingly. 
For my own part, I anı clear without scruple, 
that what we have resolved, is according to the 
law; and if any judge in Eugland were of a 
contrary opinion, I am sure we should have 
beard of him ere now. Without all question, 
tbe very pojut, scope, and Jrift of Magna Charta 
was, {0 reduce the regal to a legal power, in 
matter of Imprisonment, or else it had not 
been worthy so much coutending for.. 

But there have been Precedents brought to 
prove the practice and interpretation of the 
lkw. I confe:s I have heard many Precedents 
of ardity and respect, but none at all of trurh, 
or of law : certainiy there is no court of justice 
in England, that will discharge a prisoner com- 
mitted by tlıe king, rege inconsulto, without 
scguainting tbe king; yet this good manners 
was nerer ınade, or mentioned as a legal part 
of ibe delivery. 

It is objected, That the king ought to have a 
trast left and deposited in him : God forbid but 
he should : and I say, that it is impossible to 
take it frem him, for it les not in the wit of 
men to devise such a law as should be able to 
omprebeod all particulars, all accidents, but 
that exiraordinary cases must happen, which, 
wben they come, ifthey be disposed of for the 
common good, tbere will be no law against 
them, yet must tlıe law be general, for other- 
wise adımıssions and ezceptions will fret, and 
eat out the law to nothing. God himself has 
Coastituted a general law of nature, to govern 
the ordinary course of things, he hath made no 
law for miracles; yet there is this observation 
ofthem, that they are rather ‘ preter naturam,’ 
than * contra naturam,’ aud always‘ propter bo- 
* ars fines:’ for king’s Prerogatives, are rather 
besides tbe law, than against ıt ; and when they 
are dırected to right ends for tbe public good, 
they are not only concurring lans, but even 
laws ın singularity and excellency. 

Bat to come nearer, Mr. Speaker, let us 
cnnsıder where we are now, what steps we have 
goae and gained ; the king’s learned Counsel 
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! have acknowledged all the laws to be still in 
force: the Judges have not allowed any judg- 
ment agaiust these laws: the Lords also hare 
confessed, that the laws are iu full strength ; 

they have further rerained our Resolutions en- 
tire, and without prejudice. 

All this hitherto is for dur advantage; but 
above all, his majesty has this day, himselt being 
publicly present, declared by tlhe mouth of tbe 
Lord-Keeper, before ‚both the houses, That 
Magna Charta, and the gther six Statutes, are 
still in force ; that he will maintain his subjects 
in the Liberties of their Persons, and Proper- 
ties of their Goods: that he will govern them 
according to the Laws uf the kingdom : this is 
a solemn and binding satisfaction, expressing 
his gracious readiness to comply with his people 
in all their reasonable and just desires. The’ 
king is agood man, and it is no diminution to 
a king to be called so ; for whosoever is a good 
man, shall be greater than a king that is not 
so. The king certainly is very tender of his 
present honour, and of his fame hereafter: he 
will tbink it hard to have a worse mark set 
upon his government than upon any of his an- 
cestors, by extraordinary restraints: bis ma- 
Jesty hath already intimated unto us by a mes- 
sage, That he doth willingly give way to have 
the abuse of power reformed. By which I do 
verily believe, that he doth very well under- 
stand what a ıniserable power it is, which hath 
produced so much weakness to himself, and to 
the kingdom; and it is our happiness, that he is 
so ready. to redress it. 

For my own part, I shall be very glad ta see 
that good old decrepid law of Magna Charta, 
which hath been kept so long, and lain bed-rid 
as it were; I shall be glad to see it walk abroad 
aghin with new vigour and Jlustre, attended nnd 
followed with the other six Statutes: question- 
less it will be a great heartening to all the peo- 
ple. I doubt not, but upon a debating Con- 
ference with the Lords, we shall happily fall 
upon a fair and fit accommodation, concerning 
the Liberty ofour Persons and Propriety of our 
Goods. I hope we ınay have a Bill, to agree 
in the point, against iınprisonment for Loans 
or Privy-Seals. As for intrinsical power and 
reason of state, they are matters in tlre clouds, 
where I desire we may leave then, and not 
meddie with them at all: lest by the way of 
admittance, we may lose somewhat of that 
which is our own already. Yet this by the 
way [ will say of Reason of State, That, ın ıhe 
latıtude by which it is used, it hat eaten out 
almost, not only ıhe laws, but all the religion 
of Christendom. 

Now, Mr. Speaker, I will only remember you 
of one precept, and that of the wisest man; 
* Be not over wise, be not over just:’ and he 
gives tlıis reason, “ for why wilt thou be deso- " 
late ’—Sır, if justice and wisdom may be 
stretched to desolation, let us thereby learn, 
ıhat moderation is tlıe virtue of virtues, and the 
wisdom of wisdoins. Let it be our master-piece 
so to carry our business, that we may keep par- 
liaments on fvot: fur as long as they are fre» 
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gaent, there will be wo irregalar power; which 
though it cannot be broken at once, yet in short 
unse x will fade and moulder away : there can 
be no total or final loss of Liberties, but by 
loss of Parliaments, As long as they, last, 
what we cannot get at one time, we may have 
. at another.—Let no man think, thar what I 
have said is the language of a private end, my 
aim is upon the geod success of the whole; for, 
Iıhank God,my mind stands above any fortune 
. tat is to be got by base and unworthy means: 
no man is buund to be rich or great, no, nor to 
be wise; but every man is baund to be honest, 
eat of which heart I have spoken. 


The Bishop of Exeter’s (Dr. Joseph Hall) Let- 
- ter sent to the House of Commons, 28 
April, 1628. 

Gentlemen ; For God's sake be wise in your 
well-ımeant zeal: why do you argue away pre- 
cious time that can never be revoked, or re- 
paired? Woe is ıne! while we dispute, our 
friends perish, and we must follow them. Where 
are we, if we break ; and (I tremble to think) 
we cannot but break, if we hold so stiff. Our 
Liberties and Pruprieties are sufhiciently declared 
to be sure and legal, our Remedies are clear 

“and irrefragable ; wlıat do we fear, every sub- 
ject sees the way now chalked out for future 
Justice, and who dares henceforth ıread besides 
1? Certainly whilst Parliaments live, we need 
not mis-doubt the vivlations of our Freedoms 
and Rights; may we be but where the Inw 
found us, we shall sufficiently enjoy ourselves 
and ours; it is no season to search for more ! 
O let us not, whilst we over-rigidly plead for an 
bigher strain of safety, put ouıselves into a ne- 
cessity of ruin and utter despair of redress: let 
us not, in the suspicion of evils that may be, 
cast ourselves into a present coufusion. lf you 
love yourselves and your cQuutry, remit some- 
thing of yourownterms; and since the substance 
is yielded by your noble patriots, stand not too 
rigorously upon points of circumstance : fear 
not to trust a good king, who, after the strict 
luws made, must be trusted with the execution. 
Think that your country, nay Christendoin, lies 
on tle mercy of your present resolutions. Re- 
lent, or farewel welfare. From him whose faith- 
$ul heart bleeds in a vowed sacrifice for his king 
and country, ExETEr. 


Upon this Debate it was ordered, That a 
Committee of Lawyers do draw a Bill, contain- 
ing the substance of Magna Charta, and the 
öther Statutes, that do concern the Liberty of 
gen ; which business took up two whole 

ays. ; 


Mr. Sziven’s Spi:xcn at the Committee about 
the Bill for Magna Charta, and the Liber- 
ties oftbe Sabject. April 28, 1628. 


' Twonld hare the violation tenderly meition- 
ed, Let w set down the Statute of Magn« 
Charta, 13 Elen. 4, it is adjudged in the Par- 
kament Roll, that the Statute of Tallage ı- an 
Act of Parlament. Ir is vot entered in the 
“ Statute Roll, and it was 34 Ed. 1. 29 Rd. 3, 


rot. claus. mem. 15. ° Les cotnens prioht lou 
‘ divers fuer’ prise et iatprisen uccuseınent 
‘ de persons malevolent lou ne fuer’ indiet acc’ 
“al tey del terre, ils priont que ils que sont 
‘ prise sans indictment veignont en Chancery, 
‘et que dreit serra fait. Et rov’vult que nul 
‘ serra Be . Bat this is not in the Parliament 
Roll 5 Ed. 3, c.9. 14 Ed. 3, c. 1,*thatthere 
‘ shall be no aid nor charge bat by Parlinnıent. 
25 Ed. 3, c. 4. “None shall be attached hy pe- 
* tiuon without presentment, or an original writ.? 
25 Ed. 3, no. 16. * Item, priont les comens 
* que les loans soıent release, et null serra com- 
* pell de faire arrere eticontre les franchises del 
‘ terre. Le roy le ple st.’ 88 Ed. 3, c. 3. ® Nul 
‘serra vuste de terre ou tenements sans due 
‘ proces delley.’ 36 E. 3,no. 9. “Que le grand 
* Charter serra duly observe, et null serra im- 
€ prison sur special command.’ 36 Ed. 3, no. 
20. “ Que nul serra imprison per special com- 
‘mend.’ 36 E.3, no. 24. * Si ascun home soit 
€ grieve contre Ics articles, avant dit veigne en 
* Chancery et dit serra fait.’ 37 Ed.3,n0. 10. 
‘Us la desire que le grand Charter et especial- 
‘ ment les articles darrein stat. soient execute.’ 
837 Ed. 3, c. 18. * Il est cnnteime en le grand 
‘Charter que nal serra iımprison, &c. ils que 
* font tiel, &c.’ 38 Ed, 3, no. 10. ‘ Les comens 
‘ priont que le grand Charter et les autres sta- 
‘ tuts solent execute et que breves serront 
‘ graantez al cestuy que sue pur ceo, et si ascun 
€ judgment soit fait, ıl serra void.’ 


Thursday the 1st of May, Mr. Secretary Cook 
delivered a Message from his miajestv, viz. to 
know whether be bock will rest on his Royal 
Word, or no, declared to ıbem by the Lord 
Keeper ; which if tlıey do, he assures them it 
shall be royally perforıned. 


Upon this ıhere was a silence for a good 
space: then Mr. Secretary Cook proceeded : 
This silence invites me to a further speech, und 
further to addregg myself; now we see we must 
grow towards an issue. For my part, how con- 
fident I have been of the good issue of this pur- 
hament, I have certified in this place, and else- 
where, and I am still confident therein; I know 
his majesty ig resolved to do as mach as ever 
king dıd for his subjeets: all this debate bach 
grown out of”a sense of our sufferings, and a 
desire to make up again those broaches that 
have been mnde. 

Since this parliament begun, hath there been 
any dispense made of that which. hatlı formerly 
been done? When means were denied his ma- 
}esty, being a young king, and mewiy come to 
his crown, which he fonnd engaged in a war, 
what could- we expect in such necessities? His 
mejesty called this parliament to make up the 
breach : his mnajestv assures us we shall not 
have the like causg to complain; he assures, 
the laws shull be established, what can we 
desire more; all is, that we provide for pos- 
terity, and that we do prevent the like suflering 
for the future. Were notthe same means pro- 
vided by them before us? Can we do more? 
We are come to tie Liberty of tire Subjects, 
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and the Prerogatire of the King; I hope we 
shall not add any thingto ourselves, to depress 
bim. 1 will not divine, I think we shall find 
dibcuity with the king or "with the lords; I 
shall not deliver my opınion as a counsellor to 
his ınajesty, which I will not justify and sa 
here, or at the Council-Loard. Will we in thıs 
Decessity strive to bring ourselves into a better 
condition and greater liberty than our fathers 
had, and the crown into a worse than ever? I 
dare not advise his majesty to admit of that: 
If dis that we now desire be no innovation, it 
& all contained in those acts and statutes; and 
whatsoever else we would add more, isadiminu- 
üon to the king’s power, and an addition to 
our aan. We deal with a wise and prudent 
prioce, that hath a sword in his hand for our 
good, and this good is supported by power. 
Do not think, that by cases of Iaw and debate 
we can make ıhat not to be law, which in ex- 
jence we every day find necessary. —Give 
me leave freely to tell you, ıhat I know by ex- 
perience, that by the place I hold under his 
majesty, it I will discharge the dutyofmy place 
and the vath I have taken to bis majesty, I 
mast nnmit, and neither express the cause to 
tbe gaoler, nor to the judges, nor to any coun- 
sellor in England, but to the king himself; yet 
do not think I go without ground of reason, or 
take tiis power committed to me to be un- 
Imited si he: rather it is to me a charge, bur- 
then, danger: for if I by tbis power shall 
coammit the poorest porter, it I do it not upon 
a just cause, if it may appear, the burthen will 
fall upon me heavier than the law can inflict, 
for I shall lose my credit with his majesty, and 
mv place. And I beseech you consider whe- 
ther those that have been in the same place have 
nat committed freely; and not any doubt made 
of t, nor any complaint made by the subject. 

Sir Robert Phillips hereupon spake thus: 
That if the wörds of kings strike impressions in 
Ihe bearts of subjects, then do these words upon 
this occasion strike an impression in the hearts 
ofws all: to speak in a plain Innguage, we are 
Bow come to the end of. oue Journey, and the 
well disposing ofan Answer to this Message, will 
give happiness or misery to this kingdom. Let 
us set the commonwealth of England before the 
eyes nf his majesty, that we may justify our- 
selves, that we have demeaned ourselves duti- 
fally to his majesty. 

Mr. Hackwell uf Lincoln’s-Inn, 1 May, 1628, 
spake thus: 

Str; I cbose rather to discover my weakness 
by spenking, tkan to betray my conscience b 
silence: my opinion is, that we shall do well 
totally to omit our Resolution nut of this: Bill, 
ad reiy only upon a confirmation of the'laws. 

Tbe OBjections made against this opinion 
areıwo. Tbe first is, tbat we shall thereby 
recede from car own Resnlution. 

Tbe second, that by a bare confirmation of 
tbe old laws, without inserting of our Resolution, 
by way of explanation, we shall be hut in the 
same case as before. 

For ıbe first, that tl;ough we de-ire only a 
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confirmation without adding of our Resolution, 
we do not thereby recede fiom our Resolution, 
I reason thus: Our Resolution wus drawn out 
of the sense of those laws, which are now desireil 
to be cunfirmed, so that no question can ‚be 
made by any of us that have tlıus declared our- 
selves, but that our Resnlution is virtually con- 
tained ın these laws. If that be so, how can 
our acceptance of a confirmation of these laws 
be n departure from our Resolution ?—Nay, ra- 
ther we think the contrary is true; he thut 
doubts, that by confirmation of these laws our 
Resolution isnot hereby confirmed, doubts wl:e- 
ther we have justly deduced our Resolutions out 
of those laws, and so calls our Resolutions into 
question. —Tbis argument alone is, in my opi- 
nion, a full answer to that first Objection, that 
in desiring a bare confirmation of those laws, 
wc depart from our Resolutions. : 

The second’ Objection is, that if we have 
nothing but a confirmation we are in no better 
case than we were hefore those late violations 
of the law. This I deny, and do confidently 
affırm, that although we have uo more than a 
confirmation of those laws which are recited in 
the bill tbat is now befure us, we shall depart 
bence in far better case than we came, and 
that in divers respects. - 

1. Some: of tlıe laws recited in tlıis Bill, and 
desired to be confirmed, are not printed laws, 
and are known to few professors of the law, 
and much less to others, and, yet they are 
laws of as great consequence for the Liberty 
of the Suhject, if not of greater, than any 
tbat are printed: as namely 25 Edw. 3, no. 
1. “ That Loans against the will of the lender 
are against reason and the freedom of tlıe 
reMm:’ 36 Ed.3,no.®, by which Imprison- 
ments by special commandment without due 
process are forbidden. These two are not 
printed.—That excellent Jaw De Tallagio non 
concedendo in prist, hath in a public court been 
bya great couysellor said to be but a Charter, 
and no law.—The statute.1 Rich. 3, against 
Benevolences, is by sone opinions in print an 
absolute law. If we can get .all these gond 
laws, besides those six other, which are ex- 
positions of Mauna Charta, in the point of ıhe 
freedom of our persuns, to be confirmed and 
put in one law, to the easy view Of all men, is 
not our case far better than when we came 
bither? s 

2. Will not tbe occasion of the making of 
this law of confirmation, so notoriously knqwn, 
be transmitted to all posterity? Certainly it 


‚will never be forgotteu, that the occasion there- 


of was the imprisonment of those worıhy Gen- 
tlemen for not leudine, and the Resolution in 
the Kine’s-Bench in denring to bnil then ; and 
is not the occasion of the making of a lawa 
good rale to expnund it? Ifso, then by giving 
a confirmation upon this occasion, we have 
hettered our case very much. 

"3. Have not the Judgesinthe Kins’:-Bench, 
in open parliament, upon our complaist, dis- 
claimen to have given any Judsment in tlıe 
point? Which generally before by tlie parlia» 

N ‚ 
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ment was otherwise conceired ; for now they 
say,it,was but an Award and no Judginent, will 
such a notorious act Upon so important an 0C- 
casion in so public a place be quickly furgot- 
ten? Nay, will not the meinory of it for ever 
reınain upon record ? Is not our case then 
much better ıhan when we came hither ? 

4. Will not the Resolution of tlıis house, and 
all our arguments and reasons against iınpri- 
sonment without a cause expressed (which no 
doubt by the course we have taken will be 
transferred to posterity) be a great means to 
stay any judge hereafter from declaring any 
judgment to the coutrary, especially if the:e 

: be likelihood of a parliament ? Is not our case 
in this very much amended ? 
_ Lastly, Have we not received Propositions 
from the lords, wherein, amongst other things, 
they declared, that they are not out of love 
with our proceedings? Is not this a great 
strengthening to it? But ufter so long debate 
amongst them about it, they cannot take any 
Just exception to it; and duch not this also 
such amend our case ? 

From all these reasons, I conclude that the 
second Objection, that by a confirmation we 
are in no better case than when we came toge- 
ther, ıs also a weak objection. 

Now for Reasons to more us to proceed in 
this course of accepting a confirmation : 1. We 
have his majesty’s gracious promise to field to 
a confirmation of the old laws, from which we 
may rest most assured he will not depart; if 
we tender him, withal, our Proposition to be 
enacted, we have cause to doubt that we shall 
lose both the oue and the other. 2, We are 
no less nssured of the lords joining with us, for 
in their propositions sent to us they have deli- 
vered themselves to that purpose: this is then 
a secure way of. getting somewhat of great ad- 
vantage to us; as we have great hopes, and in 
a manner assurance on this side; so on the 
other side we have great doubts and fears, tlıat 
by offering our Resolution to be enacted, we 
shall lose all.—For first we have had already 
experience of the lords, that they are not very 
forward to join with us in a declaration of our 
Proposition to be law; if they stumble at a 
declaration, much more will they, in yielding 
to make a law in the same point, And hare 
we not much more cause to doubt that his ma- 
jesty will not yield unto it, seeing it toucheth 
bim so near? Is it not the notice of his plea- 
sure that hath wrought thus with the lords ? 

If we should clog our Bill with our Proposi- 
tion, and it should be rejected by the lords, or 
by the king, is not our Resolution much weak- 
‘ened by it; and are we not then in far worse 
case than before we made it? Our Resolution 
for the rejecting of our Proposition, will tend 
to a justification of all that hatlı been done 
sgainst us in this great point of our liberty — 
Let usthen, like wise men, cunform our desire 
to our hopes, and guide our hopes by probahi- 
lities; other desires and other hopes are but 
vain. Thisis my poor opinion in tlıis weighty 
business. 


And so the day following tbey-had further 
debate upon that matter, the "house Bee 
turned into a Grand Committee, and Mr. Her- 
bert in che chair. Some said that the Subject 
has suflered more in the violation of ancıent 
Liberties within these few years, ıhan in 300 
years before, and therefore care ought to be 
taken for the tine to come. 

Sir Edward Coke said, That that “ Royal 
Word, had reference. to some Message for- 
mcerly sent ; his majesty’s word was, that they 
may secure tbemseives any way, by bill or 
otherwise, he promised to give way toit. And 
to the end that this might not touch his majes- 
ty’s honour, it was proposed, that the Bill come 
not from the house, but from tbe king: We 
will and grant for us and our successors, and 
that we and our successors will do ıhus and 
thus; and it is the king’s honour, he cannot 
| speak but by record. 

Others dcesised ıhe house to consider, when 
and where the late promise was made; was it 

ne in the face ot both houses? Cruel kingg 
have been careful to perform their promises, 
| yea, though they have been unlawful, as 
Herod. Therefore if we rest upon his majes- 
ty’s promise, we may assure ourselves of the 
erformance of it; besides, we bind his ma» 
jesty, by relying on his word: we have laws. 
enough, it is the ezecution of them that is our 
life, and it is ıhe king that gives life and exe» 

cution. 

Sir Thomas Wentworth concluded tlie debate, 
saying, That never house of parliament trusted 
mare ın the goodness of their king, for their 
own private account, than the present; but 
we are ambitious. that, his majesty’s goodness 
may remain to posterity, and we are accounta- 
ble to a public trust: and therefore seeing 
there hath been a public violation of the laws 
by his ministers, nothing will satisfy him but a 
public amends ; and uur desires to vindicate 
the Subjects Right by Bill, are no more than 
are laid down in former laws, with some modest 
provisioh for instruction, performance and exe-. . 
cution. 

Which so well agreed with the sense of the 
house, that they made it the subject of a Mes- 
sage to be delivered by the Speaker to bis ma- 
Jesty. ‚ i 


—.. 


Amidst those deliberations, another Mes. 
sage was delivered May 2, from his majesty, by 
Mr. Secretary Cook ; “ That howsoever we 
proceed in this business we have ın hand, 
which his majesty will not doubt, but to be ac- 
cording to our constant profession, and soashe . 
may have cause to give usthanks; yet his re- 
solution is, tbat both. his royal care, and 
hearty and tender aflection towards all his lov- 
ing subject, shall appear to the whole king- 
don, and all ıhe world, that he will govern us, 
according tg the laws and customs of this 
realm; that he will maintaiu us in the Liber- 
ties ef our Peraons, and Proprieties of our 
Goods, so as we may enjoy as much happiness 
as our forefathers ın their best times; and 
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Chat he will rectify what hath been, or may be 
' foend amiss amongst us, sO that hereafier there 
may be no just eause to complaın. Wherein 
ss his majesıy will rank himself amongst ıhe 
best of our kings, and shew he hath no inten- 
un to invade or impeach our lawful liberties, 
erright; so he will have us match ourselves 
with the best subjects, not by encroaching 
upon that sorereiguty and prerogative, which 
God kaıh put into his hands for our good, but 
by containing ourselves within the bounds and 
laws of our fore-fathers, without restraining 
them, or enlarging them by new explanations, 
interpretations, expusitions, or additions in any 
sort; which, he telleth us, he will not give way 
unto.— That the weight of the affairs of the 
kingdom, and Christendom, do press him more 
and more, and that the time is now grown to 
tbat point of maturity, that it cannot endure 
long debate or Jdelay ; so as this session of par- 
lament must continue no longer than Tuesday 
come seven-night at furthest: in which time 
his majesty, for his part, will be ready to per- 
farn what he promised ; and if the house be 
not ready to do that is fit for themselves, it 
eball be their own faults.—And upon assur- 
ance uf our good dispatch and correspondence, 
"his majesty declareth, that his royal intention 
is to have another session of parliaınent at 
Michaelmas next, for the perfecting of such 
things as cannot now be done.” 
This M was debated the next day, be- 
ing Saturday, May 3, whereupon 
ür John Elliot spake to this effect: The 
ing, saith be, will rank himself with the best 
of kıngs, and therefore he would have us rank 
ourselves with the best subjects ; we will not 
incroach upon that sovereignty that God hath 
into his bands ; thrs makes me fear his ma- 
jesty is mis-informed iu what we go about; 
let us make some enlargement, and put it be- 
'fare him, that we will not make any thing new. 
As for the time of this session, it-ıs but short ; 
and look how many messages we have, so many 
interraptions, and mis-reports, and mis-repre- 
sentations to his majesty produce those mes- 


Sir Miles Fleetwood continued the debate, 
and mad, That this business is of great impor- 
tance, we are to accommodate this: the breach 
of dis parliament will be the greatest misery 
that ever befell us: the eyes of Christendom 
are upon this parliament, the state of all dur 
Protestant friends are ready to be swallowed 
up by the emperor's forces, and our own king- 
dom’ ıs ın a ınmerable strait, for the defence of 
oar religion that is invaded by the Roman Ca- 
&holics, by the coleur of a commission, which 
is mtolerable ; the defence of our realm by 
stippings is decayed, the king’s revenue is sold 

gone; where shall the relief be obtained 
but io parliament? Now we are in the way, let 
us proceed by way of bill, im pursuance of the 
kmg’s message, to establish the fundamental 
laws in propriety of our goods, and liberty of 
oar persons: It was declared to us, “ that 
* osırses by Loan and Imprisonment were not 


STATE TRIALS, 3 Caarıas I. 1623. ie Liberty of ihe Subject. 


[132 
‘lawful ;’ let us touch them in our Bill, and 
that all precedents and judgments seeming to 
the contrary, be void; and ıhat all conmit- 


ments aganıst the law be remerlied, and that 
we be protected against ıhe fear of commit- 


ments. 
Mr. Mason’s Speech. 

I am of opinion with the gentleman that 
spake first, that, in our proceedings in the mat- 
ter now in debate, we slıould have use of the 
title ofthe statute, called circumspecte agatis; 
for it concerns the Liberty of onr persons, with- 
out which we do not enjoy our lives. 

The Question is: Whether ın this Bill for 


'the explanationof Magna Charta, and the rest 


of the statutes, we shall provide that the cause 
of the commitment must be expressed upon the 
commitiment, or upon return of the Habcas 
Corpus? 

Before [speak ta the question itself, I shall 
propose some observations, in ıny conceit, ne- 
cessarily conducing to the debate of tlıe matter. 

1. That we oughtto take care, and to pro- 
vide for posterity, as our predecessors hare 
done for us, and that this provident eare can- 
not be expounded to be any distrust of the 
performance of his majesty’s gracious declara- 
tion, this act providing for perpetuity, to which 
his highness’s prowise, unless it were by actof , 
parliament, cannot extend. 

2, That we having long debated and so- 
lemnly resolved our rights aud privileges by 
virtue ofthese statutes, and if now we shall re- 
duce those declarations add thuse resolutions 
into an act, we must ever hereafter expect to 
be confined within the bounds ofthat act, be- 
ing made at our suit, and to be the limits of the 
prerogatire in that respect, and it being an act 
of 'explanation, which shall receive no further 
explanation than itself contains. 

$. That by this act we must provide a re- 
medy against the persons which detain us iu 
prison, for as to the commander, there can be 
no certainty. 

Concerning the Question itself: 

It hath been solemnly and clearly resolved 
by the house, that the commitment of a Free-‘ 
man, without expressing the cause at the time 
of tbe commitment, is against the law: If by 
this act of ezplanation we sball provide only 
that the cause ought to be expressed upon the 
return of the H. Corpus, then out of the words 
ofthe statute, it will necessarily be inferned, 
that before the return of the H. Corpus the 
cause need not to be expressed, because the 
statute hath appointed the time ofthe expres- 
sion of the cause; and it will be construed, 
that if the makers of the statutes had intended 
that the cause should have been sooner shewn, 


-they would have provided for it by the act, and 


then tbe act, which we term an act-of explana-, 
tion, will bean act of the abridging of Magna 
Charta, and the rest of ıhe statutes: or if this 
act do not make the commitment without ex- 
pressing the cause to be lawful, yet it will 
clearly amount to a toleration of the commit- 
ment, without expressing the eause, until the 
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‚HA. Corpus, or to a general or perpetual dis- 
Bon, beginning with and continwing as 
ong as the law itself. And in my understanding 
the words in this intended law, that no freeman 
can be committed without cause, can no ways 
advantage us, or satisfy ıhis objection ; for till 
the retuın ofthe H. Corpus, he that commits 
is Judge of the cause, or at least hath a-licence 
by this law till that time to conceal the cause, 
and the gaoler is not subject to any action for 
tbe detaining of ıhe prisoner upon such com- 
mand. For ifıhe prisoner demanded the cause 
of his imprisonmient of tbe gaoler, it will be a 
safe answer for him to say that he detains a 
prisoner by warrant, and that it belongs not 
unto him to desire those wiich commit the pri- 
soner to shew the cause until he returns the H. 
Corpus. And if the prisoner be : suitor to 
know the cause from those that committed him, 
it will be.a sufficient answer for them to say, 
they will express the cause at the return of tlıe 
1l. Corpus. In this case there will be a wrong, 
because ıhe commitment is without caue ex- 
pressed, and one that suffers ılıat wrong, viz. 
the party imprisoned;; aud yet no such wrung- 
doer but may excuse, if uot justify himself by 
tbis law. 
‚ In ınaking of laws, we must consider the 
inconvcniences which may ensue, and provide 
for the prevention of them, “lex caveat de 
* futuris” Ihave taken into my thoughts some 
inconveniences wliich I shall expose to your 
considerations, not imaginiug chat they can 
happeu in the time of our gracious sovereign ; 
but in an act of parliament, we must provide 
for the preventivn of all inconreniences in 
future tiıncs. 

1. Ifa man be in dangerto be imprisoned in 
the beginning of a long vacation for refusing to 
per some small sum of money, and knows that 

y this act he can have no inlargement till the 
return of the 1. Corpus in the term, and that 
the charge of his being im prison, and of his in- 
largement by H. Corpus, will amount to more 
than the‘sum, he will part with money to pre- 
vent bis imprisonment, or to redeem himself 
ihence, because he cannot say any man doth 
him wrong, until tie return of the H. Corpus, 
and the law resnlves. A man will pay a fine 
rather than be imprisoned, for the judgrnent 
which is given when one is fined, is ideo capia- 
fur, and the execution for debt is a cupias ad 
sutis/uciendum; tie law presuming any man 
will part with his ınoney to gain lus liberty. 
And if ıhe prisoner procure an H. Corpus, and 
be brought into the King’s-bench by virtue of 
it, yet the causc need not tn be then expressed ; 
the provision of this law heing, that if no cagse 
be ıhen expressed, he sirall be bailed, and no 
cause beingsbewn upon the return oftbeH. Cor- 
pus, yet it ınay be pretended, that at the time 
of his commitment there were strong presump- 
Gions uf sone great olience, but upon exami- 
nation they are cleared: or it may be said, 
that the offence was of that nature, that the 
time of his imprisonment before the return was 
u suflicient punishment, And we ınay be fre- 


quently imprisoned io this manner, and never 
understand tlıe cause, and have often such 
punishiment, and have no means to justify our- 
selves; and for all these proceedings this law 
will be the justification, or colour. 

2. Ifby this act there bea toleration of im- 

prisonment witlıout shewing cause, until the 
return of the H. Corpus; yet it is possible to 
accompany that imprisunment with such cir- 
cumstances of close restraint, and other hard- 
ships, which I forbear to express, us may make 
an imprisonment for that short time, as great a 
punishment, as a perpetual imprisonnient in an 
ordinary manner. 
. 8. The party may be imprisonerl a long time 
before he shall come to be delivered by this 
law ; the place of his imprisonment may bein 
the furthest part of this kingdom ; the judges 
always make the return of the H. Corpus an- 
swerable to the distance of the prison from 
Westıininster ; the gaoler may neglect the re- 
turn of the first process, and then (he party 
must procure an Alias, and the gaoler may be 
then in some other employment for 'the king, 
and excuse the not returning tle body upon 
that process; and this may make the imprison- 
ment fora year. And in the end no cause 
being returned, ıhe party may be discharged;; 
but ın the mean time he shall hare imprison- 
ment, he shall never know the cause, he :hall 
have no remedy for it, nor be able to question 
any for injustice, which have not a Justification, 
or excuse by this law. N 

4. The party may be imprisoned during his 
life, and yettbere shall be no cause ever shewn. 
I will instance in this manner: a man may be 
committed to the furthest part of the kingdom 
Westward; he obtams an H. Corpus ; before 
the gaoler receives the H. Corpus, or before 
he returns it, the prisoner by warraut is re- 
moved from that prıson to another, it may be 
the furthest Northern part of the realm, The 
first gaoler returns the special matter; which 
will be sußicient to free himself, and ın like 
manner the prisoner may be translated from 
one prison to another, and his whole life shall 
be a peregrination, or wayfaring from one gaol 
to another, and he shall never know tbe cause, 
nor be able to complain of any, who cannot 
defend their aetions by this bill. 

5. Ifthe prisoner be brought into the court 


by H. Corpus, and no cause expressed, and 


thereupon he be inlarged, he may be partly 
committed again, and then his enlargement 
shall only make way for his commitment: and 
this may continue during his life, aud he shall 
never know tbe cause ; and this not semedied, 
but rather permitted by this act. 

And there are also some things remarkably 
considerable in this matter; the ann oftbe 
party in prison ; his fees to the gaoler, his costs 
ın obtainingand prosecuting au Habeas Corpus, 
and his charges ın removing himself, attended 
with such as have the charge of bis cunduct ; 
and that the prisoner. must sustain all this 
without satisfaction, or knowing the cause. 

The only reason given by those ofthe other 
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opinion is, That it is regnisite, the kıng and 
couneil should have power to command the 
detainer of a man in prison for some time, 
without expressing the cause ; because it is sup- 
posed, that the manifestation of the cause at 
ürst may prevent the discovery of a treason, 
The resson is answered by the remedy pro- 
posed ; by this act it being proposed, that it 
shall be provided by this bill, that upon our 
commitment, we may instantly have recourse 
to tbe Chancery for an H. Corpus, returnable 
in that court, which is always open ; aud that 
spon the receipt thereof, the writ must be re- 
turned, and the cause thereupon expressed. 
ifthen this remedy be really the cause of com- 
mitwment, it ınust partly appear; which contra- 
diezs ihe former reason ot state. 

And in my own opinion, we ought not only 
to take care, that the subject sbuuld be deli- 
vered out of prison, but to prevent his imprison- 
ment ; the statute of Macna Charta, and ıhe 
rest of the acts, providing that no man should 
be iunprisoned, but by the law ofthe land. And 
sithough the king, or council, as it hath been 
objected, by force may commit us without 
cause, nutwıithstanding any laws we can make; 
y«t Iam sure without such an act of parlia- 
ment, such commitmgit can have no legal 
colour, and I would be loth we should make a 
law to endanger ourselves. For wlich reasons 
I conceive, that there being so many ways to 
erzde this act, we shall be ın a worse case by 
it, tban without it ; as it provides no remedy to 
prevent our jmprisonment without expressing 
the cause to be lawful, and administers excuses 
for continuing us in prison, as I have before 
declared. And thus for providing for one par- 
ticolar nut of renson of state, which possibly 
may fall out in an age ortwo, we shall spring a 
leak, which may sink all our liberties, and 

na gap, through wluch Magna Charta, and 


ibe rest of ıbe Statutes, may issue out and- 


vanısh. I therefore conclude, that in my poor 
understanding (which I submit to better Judg- 
ments), I had rather depend upon our former 
resolutions, and tbe king’s gracious declara- 
üons, than to pass an act in such manner as 
kath been pruposed. 


In conclusion, the Commons agreed to an 
Answer to all the preceding Messages, and 
presented it to the king by the mouth of tlıeir 


Speaker. 


The Speaker’s (sir John Finch) Seprecu to the 
King, in answer to several Messages, in tlıe 
Bangueting-House, May 5. 

Mast Gracieus and Dread Sovereign ; Your 


loyal and obedient subjects, the commons now: 


en. in Ber anıeen by rn Messages 
rom Fr majesty, a eciall that your 
dechanlion delverd by ıhe Tord Kerner be. 
fore both houses, have, to their exceeding great 
joy and comfort, received many ample expres- 
sıoas of yoor princely care and tender affec- 
tions towards 'thien, with a gracious promise 
and assurance, lat your majesty will govern 
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according to the laws of this realm, and so 
maintain all your subjects, in the just freedom 
of their persons, and safety of their estates, that 
all their rights and liberties may be by them 
enjoyed, with as much freedom and security in 
their time, as in any age heretofore by their 
ancestors, under the best of your progenitors : 
for tliis so great a favour, enlarged by a com- 
fortable intimation of your majesty’s confidence 
in the proccedings of this hause, they do, by 
me, their Speaker, make a full return of most 
bumble thanks to your majesıy, with all dutiful 
acknowledgment’ of your grace and goodness 
herein extended unto them.— And whereas in 
one of those messag®s delivered from your ma- 
jesty, (here was an expression of your desire 
to know, whether this house would rest upon 
your royal word and promise, nn them, 
that if they would, it should be royally and 
really performed ; as they again present their 
humble thanks for the seconding and strength- 
ening of your former royal expressions, so im 
all humbleness they assure your majesty, that 
their greatest confidence is, and ever must be, 
in your grace and goodness, witloout which, 
they well know, nothing they can frame or de- 
sire, will be of safety or value to them; there- 
fore are all humble suitors to your miajesty, ıhat 

our royal heart will graciously accept and be- 
here the trutb of theirs, which they humbly 
present, as full of truth and sunfidence in your 
royal word and promise, as ever l:ouse of com- 
mons reposed in any of their best kings.—True 
it is, they cannot but remember the pnblic 
trust, for which they are accountable to present 
and future times ; and their desires are, That 
your majesty’s goodness might, in fruit and 
memory, be the blessing and joy of posterity.— 
They say also, That of late, there batlı been 
public violation of the Laws, and the Suhjects 
Liberties, by some of your majesty’s ministers; 
and tlience conreive, that no less than a public 
remedy will raise the dejected hearts of your 
loving subjects to a cheeriul supply of your 
majesty, or make then: receive cuntent ın the 
proceedings of this house. —From these cons- 
derations, they ınost hunıbly beg your majes- 
ty's leave to lay bold uf that gracious offer of 
yours, which gave them assurance, that if they 
thougbt fit to secure themselves in their Righıs 
and Liberties, hy way of Billor otherwise, so 
it might be provided wit] due respect to Gud’s 
bonour,' and the public goods you would be 
graciousiy pleased to give way unto it. Far 
from their inteutions it is, any way to encroach 
upon your sovereignty or prerogatire; nor 
have they the least thought of stretching or en» 
larging the laws in any sort, or by any new in- 
terpretations or additions; the bounds uf their 
desires extend no further, than to some nece®- 
sary explanation of that, which is truly com- 
prehended within ıhe just sense and meaning 
of those laws, with some moderate provision 
for execution and performance, a8 in Limes past, 
upon like occasion,.bath been used. The way 
how to accomplish these tbeir humble desire, 
is now in serious consideration with then, 
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wherein: they humbly assure your majesty, they 
will neither lose time, nor seek any thing of 
your ımajesty, but that they hope may be fit 
for dutiful and loyal subjects to ask, and for a 
gracious and just king to grant. 
His Majesty's Answer was delivered by the 
Lord-Keeper, Thomas Lord Coventry : 
Mr. Speaker, and you Gentlemen of the 
House of Commons, his majesty has com- 
manded me to tell you, that be expected an. 
answer by your actions, and not delay by dir- 
course : ye acknowledge his trust and confi- 
dence in your proceedings, but his majesty sees 
not how you requite him by your confidence of 
his word and actions; for what need explana- 
tions, if ye doubted not the performance of the 
true meaning ? for explanatıons will bazard au 
ineroachment upon his prerogative. And it 
may well be sald, What need a new law to 
-confirm an old, if you repose confidence in the 
‚declaration his majesty made by me to both 
houses? And yourselves acknowledge, that 
ynur greatest trust and confidence must be in 
bis majesty’s grace and gnodness, without which 
nothing that you can frame will be of safety, 
or avallable to you. Yet, to shew clearly the 
sincerity of his majesty’s intentions, he is con- 
‘tent that a Bill be drawn for a confirmation 
-of Magna Charta and the six ocher statutes in- 
sisted upon for tbe Subjects Liberties, if ye 
shall chuse that to be the best way ; but so, as 
it may be without additions, paraphrases, or 
explanations.—Tbus, if you plerse, you ma 
be secured from your needless fears, and this 
parliament may have a happy wished-for end ; 
whereas by the contrary, if you seek to tie 
your king by new, and indeed impossible bonds, 
you must be eccountable to God and your 
country for the ill success of this meeting : his 
majcsty having given his royal word, that you 
shall have no cause to complain hereafter; less 
‘than which hath been enough to reconcile great 
princes, and therefore ougbt much more to pre- 


'yail between a king and his subjects.-—Lastly, 


I-am commanded to tell you, thac his majesty’s 
‚pleasure is, That without further replies or 
messages, or other unnecessary delays, you do 
what you mean to do speedily, remembering 
the last Message, wbich his majesty seut you 
by secretary Cook, im point of time: his ma- 
jesty always intending to perform his pro- 
mise to bis Bon 

Notwitlstanding the intimation of his ma- 


. jety’s good pleasure for a Bill, Mr. Secretary 


ook, Tuesday, May 6, again pressed the house 
to’rely upon the king’s word, saying, That he 
"had rather follow otbers, than Aa to enter 
into this business : loss of time hatlı been the 
'greatest complnint ; the matter fallen now into 
consideration, is, what way to take, whether 
so rely on his majesty’s word, or on a Bill? Lf 
we will consider the advantage we have in 
takıng his majesty’s word, it will be of the 
Jargest extent, and we shall chuse ıhat that 
hath most assurance ; an act of ee 18 
‚by the consent of the king and parliament; but 
siis:assuranee by word is, that he will govern 


us bythe laws; the king promises that, and 
also that they shall be so executed, that we 
shall enjoy as much freedom as ever. This 
contains many laws, and a grant of all good 
laws ; nay, it contains a confirmation of those 
very laws, assuranoe, which binds further than 
the law can: first, it binds his affection, which 
is ıhe greatest bond between king and subject, 
and that binds his judgment also, nay, his ho- 
nour, and that not at home, but abroad ; the 
royal word of a king is the ground of all treaty ; 
nay, it binds his conscience. This confirmation 
between both houses is in nature of avow ; for 
my part, I think it is tbe greatest advantage to 
rely on his majesty’s word. —He furtirer added, 
this debate was fitter to be done before the 
house, and not before the committee; and that 
it was a new course to go to a commiltee ofthe 
whole house. 

Sir John Elliot replied, That the proceeding 
in a committee is more honourable and advan- 
tageous to the king and ıhe house, for that 
way leads most to truth, and it is a more open 
way, and where every man may add his reason, 
and make answer upon the hearing of other 
men’s reasons and arguments. 

This being the general sense, the house was 
turned into a Committee, to take into conside- 
ration what was delivered to the King hy the 
Speaker, and wbat was delivered to them by 
the Lord-Keeper, and all other Messages, and 
the Committee was not to be bounded by any 
order : the key was brought up, and none were 
to go out without leave first asked. 


In the debate of tlıis business at the com- 
mittee, some were for letting tlıe bill rest: but 
sir Edward Coke’s reasons prevailed to the con- 
trary. Was it ever known, said be, that gene- 
ral words'’were a suflicient satisfaction to par- 
ticnlar grievances? Was ever a verbal de- 
claration of tbe king verbum regni? When 
Grievances be, the parliament is to redress 
them. Did ever parlament rely on Mes. 
sages ? They put up Petitions of their Griev- 
ances, and the king ever answered them : the 
king’s answer is very gracious, but what is the 
law of the realm, that is (he question? I put 
no difidence in his majesty, the king muse 


speak by a Record, and in particulars, and not 


in general: did you ever know the king’s anes- 
sage come into a Bill of Subsidies? All suc- 
ceeding kiugs will say, Ye must trust me as 
you did my predecessors, and trust my Mes- 
sages ; but ınessages of love never came into & 
parliament. Let us put up a Prrition of 
Rıcar: not that I distrust the king, but that 
I cannot take his trust, but in a parliamentary 
way. 


On Tharsday, 8th May, the Petition of Right 
was finished, and the clause of Martial Law 
was added unto it, and it was delivered to the 
lords at a Conference in the Painted Chamber 
for their concurrence; which Conference was 
managed by sir Edward Coke, who thus ex- 
pressed himself: I pray: yoor lordsbips to ex- 
cuse us, for we have been till one n’clock about 
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the great husiness, and, blessed be God, we 
bare dispatched it ın some measure, and be- 
fore this time we were not able to attend your 
lordships, but I hope that this will prove a 
great blessing to us. My lords, I am com- 
manded from the House of Cominons to ex- 

ress their singular care and aflection they 

ve of concurreuce with your lordships, in 
ıhese urging aflairs and proceedings of tbis par- 
liament; both for the good of the common- 
wealth, and principally for his majesty’s. And 
this I ınay say in this particular, ıf we had hun- 
dreds of tongues, we were not able to express 
this desire which we have of that concurrence 
wıth your lord»hips: but I will leave it without. 
any furtber expression. My lords, it is evident 
what necessity there is, both in respect of vour- 
seires, and ‘your posterities, to have good suc- 
cess in this business. We have ncquainted 
your lordsbips with ıhe Reasons and Arguments, 
and after we have had some Conference, we 
have received from your lordships fire Propo- 
s.tons; and it behoves me to give your lord- 
slups some reasons why you have not heard 
frum us befure now; for in ıhe mean time, as 
we were consulting of this weighty business, 
we have received divers Messages from öur 
great sorereign tlıe king, and they consisted of 
ste parts: 

1. That his majesty would maintain all his 
Subjects in their just freedom, both of their 
persons and estates. 

2. That he will govern according to his Laws 
and Statuties. 

3. That we sbould find much confidence in 
bis Royal Word ; I prayobserre that. 

4. That we shall enjoy all our Rights and 
Liberties,. with as much freedom and liberty 
as ever any subjects bave done in former times. 

5. That „hetber we shall think ie fir, either 
by way of Billor otherwise, to go on in this 
great business, his majesty. would be pleased to 
gre way to ıt, i 

These gracious Messages did so work upon 
eur affections, tlıat we have taken them into 
consideration. My lords, when we bad these 
Biessages, (I deal plainly, for so 1 am com» 
manded by the House of Commons) we did 
consider, what way we might go for our more 
secure way, nay, yours; we.did tlink it the sa- 
fest way to go in a pasliamentary course, for 
we bave a maxim in ‚the house of commons, 
end written on tbe walls of our house, That 
old ways are the safest and surest ways: and at 
Iast we fell upon that which we did think, if 
that your lordships did eonsent with us, it is 
tbe most ancient way of all, and tlıat is, my 
lorde, via fausta, bouh to his majesty, to your 
lordships, and to ourselves. For, my lords, 
this is the greatest bond, that any subject can 
have ın parliament, verbum regis, this is an 
lugh point of konour, but this shall be done by 
tbe lords and commons, and assented to by the 
king in parliament; this is the greatest obliga- 
ton of all; andtbis is for the king’s honour and 
our safety. Therefore, my lords, we lıave drawn 
a form of’a Petitivn, desiring your lordsbips to 
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concur with us therein; for we come with an’ 


 unanimous consent of all the house of com- 


mons, and there is great reason your lordships 
should do so, fur your lordships ure involved ın 
the same condition, commane periculum. Sol 
have done with the first part: and now I shall 
be bold t» read that which we have so agreed’ 
on, and I shall desire your lordships leave that- 
I may read it, 


Here the Petition of Rigbt was read; but 
we forbear to insert it, as yet, because tlıero, 
were propositions for alteration; and it is not, 
periect, till the royal assent be given to it. 


From the 8th to the 12th of May, all publie- 
business was laid asıde. On Monday the 12th,‘ 
the Lords had a Conference with the Commons, 
where tbe Lord Keeper nıade this Speech: 

. Gentlemen of the House of Commons ; My 
Lords, having a most aflectionate desire to 
maintain that good concurrence, that in this‘ 
parliament and others have been of late between 
both houses, desired this Conference, to ac-" 
quaint you, how, and in what manner, they have’ 
proceeded in the Petition of Right, that came 
from this house, and to let you ’kuow, that as 
soon as they had received it, ıhey, with all care 
and expedition they possibly could, addressed 
themselves to consider thereof; and after good’ 
time spent in debate in the whole house, they’ 
made a committee to consider, whether retain- 
ing the substance of the Petition, there might. 
not be some words altered, or put in to make it 
more sweet, to procure it a passable way to his‘ 
majesty: we know this must be crowned by the 
kiog, and good must come to allthe kingdoem 
by this course now taken. The committee hath 
met, and hatlı propeunded sorae small matters 
to be altered ın some few words, to make it 
passable, and not in substance. And the lords 
having this reported from their cnmmittee, and 
heard it read in ıheir house, resolved of nething 
till they have your consent; yet they think ır 
fitter to have it propounded to you, to consider, 
whether there should be any alteration or no,’ 
and how the propounded alterations may stand 
with your liking. —Concerning the commitment 
by the king and the council, without expressing 
tlıe cause, it was resolved by the lords to debate 
it thismorning, and as soon as they should here 
debated it, they purposed to have your coneur- ' 
rence with them before they resolved it; but at 
the instant when they thought to.have debated 
it, they received a Letter from his majesty, 
which, they conceive, will give a satisfaction to’ 
both houses in the main point. Aly lords de-' 
siring to keep that good concurrence began, de- 
sired to communicate that Letter unto you, that 
you might take the same into your consıdera- 
tions, as they mean to do themselves: This Le*- ' 
ter is to be read unto you: . 


To our right trusty and well-beloved, the Lords 
Spiritual and Temporal of the bigher house 
ot parliament. 

‘C.R. We being desirous of nothing more 

“than the advancement of the peace and pros- 
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6 perity of our people, have given leave to free 
* debate upon the highest points of our preroge- 
© tive royal, which in the time of our predeces- 
* sors, kings and queens of this realm, were ever 
* restrained as matters that they would not have 
‘ discussed; and in other things we have been 
“ willing so far to descend to the desires of our 
* good subjects, as might fully satisfy all mode- 
“ rate minds, and free from all just fears and 
‘ jealousies, which those messages, wlich we 
* have hitherto sent into the Commons house, 
‚* will well demonstrate unto the world. Yet 
© we find it still insisted upon, that in no case 
* whatsoever, should it never so nearly concern 
© matters of state or governinent, we, or our 
* privy council, have no power to dommit an 
© man ‚without the cause shewed; whereas ıt 
© often happens, thatshould the cause beshewed, 
‚* the service itself would thereby be destroyed 
“ and defeated; and the cause alledged must be 
* such, as may be determined by our judges of 
* our courts of Westminster, in a legal and or- 
* dinary way of justice; wherens the causes may 
* be such, whereof the judges have no capacity 
€ af judicature,'nor rules of law to direct and 
“ guide their judgment in cases of that tran- 
“ scendent nature; which happening so often, 
© the very intermitting the constant tule of go- 
* vernment, for so many ages, within this king- 
° dom practised, would. soon dissolve the very 
“ foundation and frame of our monarchy. 
* Wherefore, as to our commons we have made 
* fair propositions, which might equally preserve 
€ the Just liberty of the subject ; so, my lords, 
we have thought good to let you knaw that 
* without the overthrow of sovereiguty, we can- 
“ not sufler th's power to be impeached; not- 
€ withstanding, to elear our conscience and just 
‘ intentions, this we publish, That it is not in 


* our heart, nor will we ever extend our royal’ 


* power, lent unto us from God, beyond the just 
‘rule of moderation, in any thing wbich shall 
** be contrary to our laws and custosıs, wherein 
€ the safety of our people shall be our only aim. 
‘* And we do hereby declare our royal pleasure 
* and resolution to be, wbich, God willing, we 
* shall ever constantiy continue and mäintain, 
‘ That neither we, nor our privy council, shall 
‚* or will, at any time hereafter, commit or com- 
“ mand to prison, or otherwise restrain tlıe per- 
‘ son of any for not lending money to us, nor 
* for any cause, which in our couscience dotlı 
* no& concern the. public good and safety of us 
“ and our people; we will not be drawn to pre- 
“ tend any cause, wlıerein our judyment and 
€ conscience is not satisied with; - which base 
“thoughts, we hope, no man can imagine will 
.* fall into our royal breast; and that in all cases 
* oftbis nature, which shall hereaft&r happen, 
€ we shall, upon the bumbie petition of the party, 
* or address of our Judges unto us, readily and 
‚* really express the true cause of their commit- 
€ ment or restraint,so soon as with conveniency 
© and safety the same is fit to be disclosed and 
‘ exp And that in all causes criminal of 
‘ ordinary jurisdiction, our judges shall proceed 
© $0 ılıe deliverance or bailment of the prisoner, 


€ according to the known and ordinary rules of 
‘ the laws of this land, and according to the Sıa- 
“ tutes of Magna Charta, and thore other six Sta- 
‘ tutes insisted upon,which wedotake knowledge 
‘ stand in full force, and which we iintend notto , 
* abrogate and wcaken, against tbetrue intention 
“ thereof. This wehave thoyglıt fit 10 signify unto. 
“ you, therather to shorten any long Debate upon 
“ this great question, the season ofthe year be- 
“ing so far advanced, and our great occasions 
‘of state not lending us many more days für 
‘longer continuance of this session of parlia- 
€ ment.’ Given under our Signet at our Palace 
at Westminster, 12 Maii, the 4th year of vur 
reign. 


The same day the King’s Letter was cum- 
municated to the house of commons, they laid 
it aside, and sir Thomas Wentworth said, It 
was a Letter of Grace; but the people will 
only like of that which is done in a parliamen- 
tary way: besides, the debate of it would spend 
much tüne, neither was it directed to the house 
ofcommens; and the Petition of Right would 
clear all mistakes: For, said he, some give it 
out, as if the house went about to pinch tbe 
king’s prerogative. But the further debate of 
this matter took up several days. 


May 17. The Lords propounded, at a Con- 
ference, an Addition to be made to the Peti- 
tion of Right, which was delivered by the Lord- 
Keeper, to tlıis purpose : 

“« You the knıghts, citizens, and burgesses of 
the house of cummons, my lords have com- 
manded me to present unto you the singular 
care and affection they have to preserve that 
correspondency and order, which the two 
houses (both in this and former parliaments, to 
the happiness of this kingdom) have heretofore 
enjoyed. 

“ They command me also to let you know, 
that they have no less care and aflection to 
bring that great business, the Liberty of the Sub- 


‚ject,to an happy issue, And whereas at the 


last Conference of both houses, there were some 
things propounded, that came from their lord- 
slips, vut of a desire the Petition wight have 
tlıe ensier passage with bis majesty, not intend- 
ing to alter in any manner the substance of the 
Petition ; but it was tlıen thouglıt fit, that there 
was another part of the Petition, of as great 
importance .nnd weight: my lords, since the 
time of that Conference, have employed: them- 
selves wholly to reduce the Petition to such a 
frame and order, that may give both to you and 
tlıem hope of acceptance. 

“ And after many deliberations, and much 
adrice taken, my lords have resolved to repre- 
sent to you something wbich they have thought 
upon, yet not as a thing conclusive to them or 
you; and according to their desires (having 
mentioned it in the beginning) have held it fit 
to cenclude of nothing, till ıhat you be made 
acquainted with it, and tbat there may be a 
mature advisement between you and tlıem, so 
that there may be the happier conclusion in all 
their business. | 
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“ This being the determination of the lords, 
that nothing, that is now offered unto you, 
should be cunclusive, yet they thought it con- 
venjeut to present it uuto yon. 

_* This alteration (and not alteration, but ad- 
dition) which they sliall propound unto you, to 
be adrised and conferred upon, which is no 
breasch of the same, they think it meet, if it 
sball stand with your liking, to be put ın the 
conclusion af tbe Petition which I shall now 
read unto you. 

‘We present this our humble Petition to 
‘ joar majesty, with the care not only of pre- 
‘ serriog our own Liberties, but, with due re- 
‘gard 10 leave iutire that Sovereign Power, 
‘wberewith your majesty is trusted for the 
‘ protection, sajety, and bappiness of ıhe people.’ 

*“ This ıs the thing ıhe lords do present unto 
you, tbe subject of this Conference, concerning 
the addıng of this in the conclusion of the Peti- 
tun; and as they know, ıhat this is no small 
ibing, and that you cannot presently give an 
answer to it; therefore they desire yon, that 
sou do with some speed consider of ıt,and their 
‚ordahips will be ready this afternoon.” 

This Addition produced several Speeches. 

Mr. Alford. Let us look, said he, into the 
Records, and see what they are, what is “ Sove- 
regn Power ?”’ Bodin saith, That it is free 
= any an) this we shall acknow- 

e 2 regal, as well ns a legal power: Let us 
give that to the king, da he Be gives him, 
and no more. 

Nr. Pymm. I am not able to speak to this 
question, I kuow not what it is: All our Peti- 
tion ıs for the Laws of England, and this power 
ssems t0 be another distinct power from the 
power of ıbe law. I know how to add sove- 
resgn to his person, but not to his power: And 
we cannot leave to him a sovereign power, 
wben we never were possessed of it. 

Mr. Hackwell. We cannot admit of those 
words wiıh safety, they are applicable to all 
the parts of our Petition : It is m the nature of 
a Saving, and by it we shall imply, as if we had 
ıscrosched on his prerogative ; all the laws we 
cite are without a saving: and yet now after 
tie riolazion of tlıem we must add a saving: I 
bare seen dirers Petitions, and where the sub- 
jecı claimed a Right, ıbere I never saw a sav- 
ıng of thıs nature. 

Sir Edserd Coke. This is magnum in parvo, 
this is propounded to be a conclusion of our 
Peuuon : It ıs a matter of great weight; and, 
to speak plainly, it will overihrow all our Peti- 
Los; it wrenches to all parıs of it: It flies at 
Loans, and at the Oath, and at Imprisonment, 
and Bölleting of Soldiers‘; this turns all about 
ammın. Look into allthe Petitinus of former 
umes, they never petitioned, wlıerein there was 
a sarıng of the king’s sovereignty : I know that 
preroga:ive is part of the law, but ‘ suvereign 
power’ is no parliamentary word. In my opi- 
non, it wenkens Magna Charta, and all our 
statutes; for they are absolute, without any 
sering ol sovereign power. And shall we now 
sdd ıt, we shall weaken ıhe foundation of law, 

VoL. 11% 
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and then the building must needs fall; let us 
take heed what we yield unto; Magna Charta 
is such a fellow, that he will have no sovereign. 
I wonder this sorereign was not in Magna 
Charta, or in tbe confirmations of it: If we 
grant,this, by implication we give a sovereign 
power above all these laws: power, in law, is 
taken for a power with force : T'he Sheriff shall 
take the power of the county, what-it means 
here, God only knows. It is repugnant to our 
petition, tlıat is a Petition of Right, grounded 
on acts of parliament. Our predecessors could 
never endure a saloo jure suo, no more than 
the kings of old could endure for the church, 
saloo honore Dei et Ecclesie. We must not 
admit of it, and to quality it, is impussible. 
Let us hold our privileges according to the law; 
tkat power, that is above this, is not fit for the 
king and people to have it disputed further. I 
had rather, for my part, have the prerogative 
acted, and I ınyself to lie under it, tlıan to have 
it disputed. 

Sir Thomas Wentworth. If we da admit of 
this addition, we shall leave the Subject worse 
than we found him, and we shall have little 
thanks for our labour, when we come home. 
Let us lenve all power to his majesty to punish 
malefactors; but our laws are not acquainted 
with sovereign power: we desire no new tlıing, 
nor do we ofler to trench on his majesty’s pre- 
rogetive; we must not recede from this Peti- 
tion, either in part or whole. 

Mr. Noye. To add a Saving, is not safe; 
doubrful words ınay beget ill construction :' 
and the words are not only doubtful words, but 
words unknown to us, and never used in any 
act or petition before. 

Mr. Selden. Let us not go t00 hastily to the. 
question. If there be any objections, let any 
propound them, and let others answer them as 
they think good. I will not touch the reasons 
already given. Tbe sum of this addition is, 
that our right is not to be subject to Loans or 
Imprisonment without cause, or Martial Law, 
but by sovereign power. If it hath no refe- 
rence to our Petition, what doth ıt here? I am 
sure all otbers will say it hath reference, and so 
must we. How far it doth exceed all examples 
of former times, no man can shew me the like. 
I have made that search that fully satisfies me, 
and I find not another besides 28 Ed. 1. We 
have a grent many petitions and bills of parlie- 
ment in all ages, in all which we are sure no 
such thing is added. That clause of the 28 
Edw. 1, it was not in the petition, but in the 
king's answer. 5 

In Magna Charta there were no such clauses;; 
the articles themselves ure to be seen in a 
library at Lambeth, in a book of that time, upon 
wbich the law was made. There was none 
in the Statutes in king John’s tin.e, for these I 
have seen, tbere is no saving. In tlıe articles of 
confirmatio chartarum, is a saving, © les ancients 
a.ds,’ that is, for ‘ file maryer, et pur fair fitz 
€ chivalier,’ and for ransom. And in the arti- 
cles of king John; in the original Charter, which 
1 can shew, there those three aids were 

o 
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therein, and they were all known. Inthe 25 
E. 3, there is a petition against Loans, there is 
no saving, and so ın others. As for ıhat addi- 
tion inthe 28 E. 1, do but, obserre the peti- 
tions after Magna Charta; as 5 E. S, they put 
up a petition::-* whereas in Magna Charta it is 
contained that none be iınprisoned but by due 
process of law ;’ those words ure not in Magna 
Charta, and yet theie is no saving. And so in 
the 28 E.3, aud 36, 37, and 42 of E. 3, all 
which pass by petition, and yet there is no sav- 
ing in them. And there are in then other 
words that are not: in Magna Charta, and yet 
no saving. For that that Mr. Speaker said to 
the king, it was our heart, and ever shall be; 
but we then spoke of the king’s prerogative by 
itself, and we are bound to say so: but speak- 
ing of our rights, shall we say we are not to be 
imprisoned, saving but by the king’s sovereigu 
power? Say my lands, without any title, be 
seized in the kıng’s hand, and I bring a Peti- 
tion of Right, and I go to the king, and say, I 
do by no means seek your majesty’s right and 
title; and after that I bring a petition or mon- 
strance de droit, setting forth ıny own right and 
title, und with all set down a saving, that I 
leave intire his majesty’s right, it would be im- 
pfoper. It was objected, that in the 28 of E. 
1, ın the end ’öf Articuli super Chartas, which 
was a confirmation’ of Magua Charte, and 
Charta de Foresta, in the end there is a clause, 
‘ savant le droit et signiory;’ the words arc 
extant, in that Roll that is now extant, but the 
original roll ie not extant. 

In the 85 F. 1, there was a confirmation of 
the Charter: in the 27 E. 1, the parliament 
was called, and mach stir tlıere was about the 
Charter, and renewing the Articles, but then 
httle was done. In 28E. 1, the commons by 
Petition or Bill, did obtain the liberties and 
articles at the end of the parliament; they 
were extracted out ofthe Roll, and proclaimed 


abroad. The addition was added in the Pro-. 


clamation: In tbe bill there was no sunant, but’ 
afterwards it was put in; and to prove this, it 
is true, there is no Parliament-roll of that year, 
et we have histories of that time, In the 
ibrary at Oxford, there is a journal of a parlia- 
ment of that very year, which mentions so 
- much; also in ıhe public library at Cambridge 
there is a manuscript that belonged to an 
abbey, it was ofthe same year 28 Ed. 1, and it 
mentions the parliament and the petitions, and 
* articulos quos petierunt sic confirmavernt rex 
“ ut in fme addere*, salvo jure 'coronz regis ;’ 
and they came by proctamation in London, 
When the le heard this clause added in the 
end, they fell into execration for that addition, 
and the greut earls that went away satisfied 
from the parliament, hearing of this, went to 
the king, and afterwards it was cleared at the 
next parliament. Now there is no Parliaınent- 
roll of this at that time, only in one roll in the 
end of Edw. 8, there is a roll, that recites not, 
tbe Parliament bill, but the statute that was 
the effect of the roll that was proclaimed. 
The Lords afterwards, at a Conference, ten- 





‚dered Reasons to fortify their Addition ; which 


were briefly reported by the Lord-Keeper : 

“ That the lords were all agreed to defend 
and maintain the just liberties of the subject, 
and of ıhe crown ; and that the word, ‘ leave,’ 
was debated amongst them; and ıhereby they 


meant to give no new, but what was before: 


for the words ‘ sovereign power,’ as le isa 
king, he is a sovereign, and must have power; 
amd he said, the words were easier than tbe 
‘ Prerogative.’ As for the wort, “ ıhat,’ which 


is a relative, and referred to * tlıat power,’ that 


is for ıhe safety uf thie people; and this, said 
he, can never grieve any man. Being tlıus 
published, it is not sovereign power io general ; 
but now in confutation of our reasons, Magna 
Charta was not with a saving; but, said he, you 
pursue not the words in Magna Chartu, and 
theretore it needs an addition. As for the 28 
of Edw. 8, he said, there was a ssaving; nnd 
an ill exposition cannot be made uf this, and 
both houses have agreed it in substance al- 
ready ; tbe commons did, it in a speech deliver- 
ei by he Speaker, and that we say we have 
not a thought to incroach on the king’s sove- 
reignty ; and why may you not add it in gour - 
Petition ?” | 

Upun this report, 

Mr. Muson spake his opinion in männer 
following : 

In our Petition of Right to the king’s maje-ty, 
we mention the laws und statutes, by which ıt 
appeared, That no tax, loan, or the like, ought 
to be levied by tbe king, but by common assent 
in parliament ; that no ireeman ought to be 
imprisoned but by the law of the land; that 
no freeman ought to be compelled to suffer 
soldiers in his house. In the Petition we have 
expressed the breach of these laws, and desire 
we may not sufler the like; all which we pray 
as our Rights and Liberties. 

The lords have proposed an Addition to this 
Petition, in these words: * We humbly pre- 
‘sent this Petition to your majesty, not only 
‘ with a care of our own Liberties, but with a 
“due regard to leave entire that Sovereign 
< Power wherewith your majesty is intrusted 
€ for the protection, ne, and Dappinen of 
€ your people.’—And whether we shall consent 
unto this Addition, is the subject of this day’s 
discourse: and because my Lord-Keeper, at 
the last conference, declared their lordships 
had taken the words of the Petition apart, I 
shall do so too. The word, ‘ leave,’ in a peti- 
tion, is of the same nature as ‘ saving’ın a 
grant,or act of parliament; when a man grants 
but part of a thing, he saves therest: when he 
petitions to be restored but to part, he leaveth 
the rest: then in the end of our Petition, the 
word, ‘ leave,’ will imply, that something is to 
be left of that, or at least with a reference to 
what we desire. 

The word ‘“intire,’ is very considerable; a 
conqueror is bound by no law, but hath Bon 
dare leges, his will 3 a law; and although 
William the Conqueror, at first, to make his 


way to the crown of England the more easy, 
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and the ion of it more sure, claimed it 
by ule: but afterwards when there were no 
powerful pretenders to the crown, the title of 
vonquese (to introduce that absolute power of 
a conqueror) was claiıned, and tlıat statute of 
Magaa Charta, and other statutes mentioned 
in our Petition, do principally limit that power. 
J hope it is as lawful for me to cite a Jesuit, as 
it ıs for Dr. Manwaring to falsify him; Suares, 
ın his first book, de Legibus, cap. 17. delivered 
bis opinion in these words, * Amplitudo et re- 
‘ striclio potestatis Fegum circa ea qua per se 
‘ mala vel injusta non sunt, pendet ex arbitrio 
‘kominum et ex ambigua conventione vel 
* pacto inter reges et regnum.’ And he farther 
espresseth his opinion, That the king of Spain 
was so abeolute a monarch, that he might law- 
fully impose tribute without consent of his 
people, until about 200 years since, when it 
was concluded between him and his people, 
that wichout consent of his people by proxies, 
be should not impose any tribufe. And Suares’s 
opimon is, That by that agreement, the kings 
of Spain are bound to impose no tribute with- 
out Consent. . 2 

And this agreement that author calls a re- 
strainımg of that sovereign power ; the Statutes 
then mentioned in oar Petition, restraining that 
alsnlute power of a Conqueror; if we recite 
Ihe statutes, and say, we leave the sovereign 
power intire, we do take away that restraint 
wbich is the virtue and strength of those sta- 
ustes, and set at liberty the claim of the sove- 
regu power of a conqueror, which is to be 
lsuıted and restrained by no laws: this may 
be the danger of the word, ‘ intire. 

The next word delivered by the lords as 
olnervable, is the particle, ‘.that;’ because it 
«25 saıd, that all sovereign power is not men- 
tuned to be left, but only (that) with which 
me king is trusted for our protection, safety, 
sad happiness: but I] conceive this to be an 
ezception uf all sovereign power ; for all sove- 
ragen power in a king; is for the protectien, 
saiety, aud bappiness of his people. If all so- 
veregn power be excepted, you may easily 
wdge ıhe consequence, all loans and taxes 
Leing ımposed by colour of that sövereign 

IwEr. 

Tbe next word ıs, ‘ ._ ;’ which is Dt 
aınbiguous, wbetber it meant, trasted by 
Gud only as a Conqueror, or by the people 
also, as King, which are to govern also accord- 
ing to laws, ex pacto. In this point I will not 
presume to adventure further; only I like it 
not, by reason of the doubtful exposition it ad- 
mits. I have likewise considered the proposi- 
tion itself, and therein I have fallen upon the 
dilemma, that this Addition shall be construed 
either to refer unto the Petition, or not; ıf it doth 
not referunto the Petition, it ıs ınerely useless 
and unnecessary, and unbefitting the judgment 
of this grave and great assemuly to add to a 
Petition of ıhis weigbt. If it hach reference 
anto it, tben it destroys not only the virtue and 
strength of our Petition of Right, but our rights 
themselves ; for tbe Addition being referred to 
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each part of the Petition, will necessarily re- 
ceive this construction : that none ought to be 
compelled to make any gift, loan, or such like 
charge, without common consent, or act df 
parliament, unless it be by the sövereign power, 
with wluch the king is trusted for the protec- 
tion, safety, and happiness of his people. 

That none ought to be compelled to sojourn 
or billet soldiers, unless by tbe same sovereign 
power ; and so of the rest of the Rights con- 
tained in the Petition : and then the most fa- 
vourable construction will be, that the kin 
lıath au ordinary prerogative, and by that he 
cannot impose taxes, or imprison ; that is, he 
cannot impose taxes at his will to employ them 
as he pleaseth : but that he hath an extraordi- 
nary and transcendant sovereign power for ıhe 
protection and happiness of his people, and for 
such purpose he may impose taxes, or billet 
soldiers as he pleaseth; and we may assure 
ourselves, that Fareakor all loans, taxes, and 
billetting of soldiers, will be said to be for the 
protection, safety, and happiness of the people. 
Certainly bereafter it will be conceived, that an 
house of parliament would not have made an 
unnecessary Addition to this Petition of Right ; 
and therefore'it will be resolved, that the Addi- 
tion hath relstion to the Petition, which will 
have such operation as I have formerly de- 
clared ; and tbe rather fear it, because ıhe 
late loan and billetting have been declared to 
have been by sovereign power for the good of 
ourselves; and if it be doubtful whether this 
proposition hath reference to the Petition or 
not, I know not who shall judge whether loans 
or imprisonments hereafter be by that sovereiga 
power or not? 

A parliament, which is made a body of se- 
veral writs, and may be dissolved by one com- 
mission, cannot be certain to decide ıhis ques- 
tion. We cannot resolve that the Judges shall 
determine the wards of the King's Letter read 
in this lıouse, expressing the cause of cammit- 
ment may be such, that the judges have not 
capacity of judicature, no rules of law to di- 
rect and juide their judgments in cuses of thas 
transcendant nature ; the jadges then, and tlıe 
judgments, are easily conjectured. It hath 
beeu confessed by the king’s counsel, that tbe 
statute of Magna Charta binds the king, and 
bis sovereign puwer cannot be divided from 
himself. Iftheu tne statute of Magna Charta 
binds the king, it binds his sovereign power. 
If to the Petition these ‘words be added, the 
exposition must be, that the statute of Magna 
Charta binds the kiug’s sovereign power; saving 
the king’s sovereign power, I shall endeavour 
to give some answer ‘to tbe Reasons given by 
the lords. = 

The first is, That it is the intention of both 
houses, to maintain the just Liberty of the 
Subject, and not to diminish ıhe just power of 
the king : and therefore the expression of that 
intention ip this Petition, cannot prejudice us, 
To which I anawer, 

First, our intention was, and is, as we then 
professed, and no man can assign any particular 
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. in which we bave done to the contrary; nei- 
ther have we any way transgressed in tlıat kind 
in this Petition: and if wewmake this Addition 
to the L’etition, it would give same intiination, 
that we have given a cause or colour of oflence 
tberein; which we deny: and which if any 
man conceive 30, let him assign the particular, 
that we may give answer thereunto. 

By our Petition, we only desire our particular 
Rishts and Liberties to be. confirmed to us; 
aud therefore it is not proper for us in it to 
mention sovereign power in general, being al- 
together impertinent to the matter of the Peti- 
tion. — There is a great difference between the 
words ofthe Addition, and the words proposed 
therein, viz. between just power, wlich may 
be conceived to be limited by laws, and sove- 
reign power, which is supposed to be trans» 
cendant and bouudless. 

The second Reason delivered by their lord- 
ships, was, That the king is sovereign : that as 
he is sovereign, he hath power, and that that 
sovereign power is to be left: for my part, I 
would leave it so, as not to miention it; but if 
it should be expressed tn be left in this Peti- 
tion, as it is Proposed, it must admit sometliing 
to be left in the king of what we pray, or at 
least admit some sovereign power in his ma- 
jesty, in these privileges which we claim to be 
our rieht, which would frustrate our Petition, 
and destroy our rigbt, as I have formerly 
shewed. 

The third Reason given for this Addition, 
was, That in the statute of Articuli super 
Chartas, there is a saving ofthe Right and 
Seigniory of the crown. 

To which Igive these Answers: That Magna 
Charta was confirmed above thirty times, and 
a general saring was in none of these acts of 
confirmation, but in this only; and I see no 
cause we shoald follow one ill, and not thirıy 
good precedents ; and the rather, because that 
saying produced ill effects, that are well known. 
— That saving was by act of parliament; tlıe 
eonclusion uf which act ıs, That in all those 
cases the king did will, and all those that were 
atthe making of that ardinance did intend, 
thatthe Right and Seigniory of the crown should 
be saved : bv which ıt appears that the saving 
‚was not in the Petition oftbe commons, but 
added by the king; for in the Petition, the 
king’s will is not expressed. 

In that act the king did grant, and part with, 
to his people, divers rights belonging‘ to his 

rerogative, as in the first chapter he granted, 
Y'hat ıhe people might chuse three men, which 
might have pow?r to hear aud determine com- 
plante, made against those that ofiended in 
any point of Magna Charta, though they were 
the king’s oflicers, and to fine and ransoın them. 
And it the 8, 12, and 19 Chapters öfthat Sta- 
tute, the king parted with otber prerugatives, 
aud therefore there might be some reason of 
tbe era Sl that sovereign power, by the king’s 
counsel: but in this Petition, we desire nothing 
of the king’s prerogative,.but pray the enjoying 
uf our proper and undoubted rights aud privi- 


leges ; therefore there is no cause to add any 
words, which ınay imply a saving of that wluclı 
concerns not the matter in the Petition. 

The fourtlı Reason given by their lordships, 
was, That by the mouth of our Speaker, we 
have this parliameut declared, That it was 
far from our intention to incroach upon lıis ma- 
jesty’s prerogative, and that therefore it could 
not prejudice us, to mention the samıe resolu- 
tion in an addition to this Peuition. 

To wbich I answer, That that declaration 
was a genernl Answer to a Message from his 
majesty to us, by which his majesty expressed 
that he would not have his prerogutive strait- 
ened by anynew explanation of MagnaCharta, 
orthe rest of ıhe statutes: and therefore that 
expression of our Speaker’s was then proper, 
to make it have reference,to this Petition, there 
being nothing tlıerein contained, but particular 
Riglhitse ofthe Subject, aad nothing at all con- 
cerning his majesty’s prerogative.—Secondly, 
That Answer was to give his majesty satisfaction 
of all our proceedings in general, and no man 
can assign any particular, in which we have 
broken it; and this Petition justifies itself, (hat 
in it we have noi oflended against the protes- 
tation: and I know no reason, but that tnis 
declaration should be added to all our laws we 
shall agree on thıs parliament, as well as to tlıus 
Petition, 

The last reason given, was, That we have 
varied iu our F’etitiun from the words of Magna 
Charta; and therefore it was very necessary 
that a suving sbould be added to thıs Petition. 

I answer, that inthbe statute 5 E. 3, 23 E. 3, 
28 1%. 3, and.other statutes, with which Magna 
Charta is confirmed : the words of the statute 
of explanation difter fronı the words of Magna 
Charta itself; the words of some of the sta- 
tutes of explanation, being, * Ihat no man 
“ ought to be apprehended, unless by indict- 
“ ment, or due process of law ;’ and the other 
statutes differing from the words of Alngna 
Charta, in many other particulars, and yet there 
is no saving in tlıose statutes, much less should 
there be any ina Petition of Right. These ure 
the Answers I have conceived to the Reasons 
of their lordships, and tlıe exposition, I appre- 
hend, must be made of the proposed words, 
being added to our Petition. And therefore, 
I cenelude, that, in my opkıion, we may not 
consent to this Addition, wlich I submit to 
better judginents. 

Ihe Commons afterwards appointed Mr. 
Glanvile and sir Ilenry Martin to nıanage ano- 
ther Conierence to be had with the Lords, con- 
cerning thie said matter,-änd to clear the sense 
of ıbe Commons in tat point: "The one argued 
the legel, the oıher tie rational part, 


Mr, GLaxvitze's Speech in a full Committee ' 
of both Houses of Parliament, May 23, ia 
the Painted Chuinber at Westminster. 

My lords, I have ın charge, from tbe Com- 
mons Ilouse of purliament (wbereuf I am a 
member) to express this day before your lord- 
ships some part of their clear sense, touching 
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on« point that hath oecurred in the great de- 
bate, which batb so long depended in both 
houses. —I shall not need many words to induce 
or state the question, which I am to handle in 
this free conference. The subject matter of 
cur meeting is wellknown to your lordships, I 
will ıherefore only look so far back upon it, and 
so far recollect summarily the proccedmgs it 
hath had, as may be requisite to.present clearly 
to your lordships considerations, the nature 
and consequence of the particular wherein I 
must insist. 

Your lordships may be plensed to remember, 
now that the Commons ia this parliament have 
framed a Petition to be presented to his mn- 
jesty, a Petition of Right rightly composed, 
relating nothing bat trutlı, desiring notbing but 
jesuce ; a petitinn justly occasioned, a petition 

and fit for these times, a petition 
founded upen solid and substantial grounds, 
the laws and statutes of this realm, sure rocks 
to build upon; a petition bounded within due 
Imits, and directed des right ends, to vindi- 
ate some lawful and just liberties of the free 
sabjects of ıhis kingdon: from the prejudice of 
nolations past, and to secure them from future 
Innorations. 

And because my following discousse must 
reflect chiefly, if not wholly, upon the matter 
oftkis Petition, I shall here crave leaye shorıly 
> open to your lordships the distinct parts 
wbereuf ıt dothcconsist, and those are four. 

The first concerns Levies gf Monies, by way 
of Lnans or otherwise, for his majesty's Supply; 
declaring, tbat no ınan ought, and praying that 
ko man after becompelledto make or yield 
anv gift, loan, benevoleuce, tax, or such like 
charge, without common consent by act of 
parlıament. 

2. The second is concerning that Liberty of 
Person, which rightfully belongs to the free 
subjects of this realm, expressing it to beagainst 
the tenure of the laws and statutes of the land, 
that any freeman should be imprisoned without 
cawe sbewed ; and ıhen reciting how this 
IiLerer, amongst others, hath lately been in- 
innged, ıt concludeth with a just and necessary 
desire, fur the better clearing and allowance of 
tkıs privilege for the future. 

$. The third declareth ıhe unlawfulness of 
billetting or placing Soldiers or Mariners to 
"youm ın free subjects houses against their 
wills, and prayeth remedy against that griev- 
ance 


4. Tbe fourth and last aimeth at redress 
wuching Commissions, to proceed to the trial 
and condemnation of oflenders, and causing 
them zo be executed and put to death by the 
Law Martial, in times and places, when and 
where, if by the laws and statutes of the land 
tey had deserved death, by the same laws and 
statates also they might, and by none other 
sazht to be, adjudged and executed. 

Thss Petition, the careful house of common«, 
rot wälhng to omitany thing pertaining to their 
Gira, „r which micht advance their moderate 
«L' +. -t end», did heretofore offer up unto your 
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lordships’ consideration, accompanied with ah 
humble desire, That in your nobleness and jus- 
tice, you would be pleased to join with ıhem in 
presenting it to his majesty, that so coming 
from the whole body of the realm, the pcers 
and people, to him that is tbe head of both, 
our gracious sovereign, who must crown the 
work, or else all our labour is in vain; it might, 
by your lordships concurrence and assistance, 
find the more easy passage, and obtain the 


. better answer, 


Your lordships, as your manner is in cases 
of so great impertance, were pleased to debate 
and weigh it well, and thereupon you pro- 
pounded to us some few Amendments (as you 
termed them) by way of alteration, alledging, 
that they were only in matters of form, nd not 
of substance ; and that they were intended to 
no other end, but to sweeten the Petition, and 
make it the more passable with his majesty. 

In this the House of Commons cannot but 
observe that fair and good respect which your 
lordships have used in your proceedings with 
them, by your concluding or voting nothing in 
your house, until you had imparted it unto 
them ; whereby our ıneetings about this busi=- 
ness have been justly %tiled free conferences, 
either party repairing hither disengaged to hear 
and weigh the other’s reasons, and both houses 
coming with a full intention, upon due consi- 
deration of all that can be said on the other 
side, to join at last in resolving and acting that 
which shall be found most just and necessary 
for the honour and safety of his majesty and 
the whole kingdonn. 

And touching those propounded Alterations, 
which were not many, your lordships cannot 
but ıemember, that the house of commons 
have yielded to an accoımmodation, or change 
of their Petition in two particulars ; whereby 
they hope your lordships have observed, as 
well as you may, they have not been affected 
unto words and phrases, nor vyermuch abound- 
ing in their own sense ; but rather willing to 
eomply with your lurdships in all indifferent 
things. 

For the rest of your proposed Amendments, 
if we do not misconceive your lordships, as we 
are confident we do not, your lordships, of 
yourselves, have been pleased to relinquish 
them with a new overture, for one only clause 
tn be added in the end or foot ofthe Petition, 
whereby the work of this day is reduced to one 
simple head, whether that clause shall be re- 
ceived or not ?— This yielding of the commons 
in part unto your lordships, of other points by 
you somewhat insisted upon, giveth us great 
assurance, that our ends are one ; and putteth 
us in hope, that, in conclusion, we shall con- 
cur, a proceed unanimously to seek the sarne 
ends, by the same means. 

“ T'he Clause propounded by your lordships to 
be added to the Petition is this : 

“ We humbly present this Petition’ to your 
‘ mejesty, not only with a care for preservation 
© of Liberties, but with a due regard to leave 
* intire that Sovereign Power, wherewith your 


& 
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© majesty is intrusted for the prossaun, safety, 
e. 


* and happiness of your peop 


A Clause specivus in shew, and smooth in 
words, but in effect and consequence ınost dan- 
gerous, as I hope to make most evident: how- 
ever, coming from your lordsbips, the house of 
commons .took it into their considerations, as 
became them, and apprebending upon the first 
debate, that it tlırestened ruin to the whole 
Petition, they did heretofore deliver some Rea- 
sons to your lordships, for which tley then de- 
sired to be spared from admitting it. 

To these Reasons, your lordships offered 
some Answers at the last meeting; wliich hav- 
ing been faitlıfully reported to our house, and 
there debated as was requisite for a business 
of such weight and importance, I must say 
truly to your lordships, yet with due reverence 
to your opinions, the Commons are not satis- 
fied with your arguments ; and therefore they 
have commanded me to recollect your lord- 
DD reasons for this clause, and in a fair reply 
to let you see the causes why they diiler (rum 
you in opinion. 

But before I come to handle the particulars 
wherein we dissent from your lordsbips, I will 
in the first place take notice yet a little further, 
of that general wherein we all concur ; which 
is, that we desire not, neither do your lord- 
ships, to augment ur dilate the Liberties and 
Privileges of the Subjects beyond ıhe just and 
due bounds, nor to encroach upon tbe limits of 
his majesty’s Prerogauve Royal. And as in 
this, your lordsbipsatthe last meeting expressed 
clearly your own senses, so were your lordships 
not mistaken in collectinug the concurrent sense 
and meaniny of tbe house of commons ; they 
often have protested, they do, and ever must 
protest, That these have been, and shall be the 
bounds of their desires, to demand and seek 
nothing but tbat which may be fit for dutiful 
and loyal subjects to ask, and for a gracivus 
and just king to graut: for as they claim by 
laws some liberties for themselves, so do they 
acknowledge a prerogative, a high and just 
Per belonging to the king, which they 
intend nut to diminisb. And now, my lords, 
being assured, not by strained iuferences, or 
obscure cullections, but by the express and 
clear declarations of both houses, that our ends 
are the same; it were a miserable unlıanppiness, 
if we should fail in fnding out the means to 
accomplish our desires. 

My lords, the heads of tlıose particular Rea- 
sons which«you insisted upon the last day, were 
only these: 

1. You told us, that the word ‘leave’ was 
of such a nature, that it could give no new 
thing to his majesty. 

2. Tliat no just exception cauld be taken to 
the words ‘ Sovereipu Power ; fortbat as his 
majesty is a king, so he is a sovcreign ; and as 
he is a sovereign, so be hath power. 

3. That the sovereigu power mentioned in 
this clause is not absolute, or indefinite, but lı- 
mited and regulated by the particle * that ;’ 
and the word, “ sulsequent”’ which restrains it 


to be applied only for protection, safety, and 
happiness of the people, whereby ye interred, 
there could be no danger in the allowauce uf 
such power. 

4. That tbis clause contained no more in 
substance, but the like expressiuns of our 
meanings in this Petition, whicb we had for- 
ıerly signified unto his majesty by the mouch 
of Mr. Speaker, that we no way intended to 


encroach upon his majesty’s sovereigu power 


or prerogative. 

5. That in our Petition we have used other 
words, and of larger extent, touching our Li- 
berties, than are contained in the statutes 
whereon it is grounded : In respect of which 
eulargement, it was fit to have soine express, or 
implied saving, or narrative declaratory for the 
king’s sovereign power, of which narrative you 
alledge this clause to be. 

Lastly, Whereas the commons, as a main 
argument against the clause, had much insisted 
upon this, that it was unprecedented, and un- 
parliamentary ın a petition from the Subject, 
to insert a saving for tlıe crown ; your lord- 
ships brought for instance to the contrary, the 
two statutes of the 25 Ed. 1, commonly called 
confirmatio chartarum, and 28 Ed. 1, known 
by this name of Articuli super Chartas; in 
both which Statutes there are savings for the 
king. 

Having thus reduced to your lordships me- 
mories, the eflects of your own Reasons; I 
will now, with your lordships favour, come to 
the points of our reply, wherein I most hum- 
bly beseech vour lordships to weıgh the rea- 
sons which I shall present, not as the sense of 
myself, the weakest member of our höuse, but 
as the genuine and true sense of the whole 
house of commons, conceived in a business 
there debated with the greatest gravity and so- 
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lemnity, with the greatest concurrence of opi« - 


nions, and unanimity, that ever was in any bu- 
siness maturely agitated in that house. 1 shall 
not, peradventure, follow the method ef your 
lordslips recollected Reasons in my answering 
to them, nor labour to urge many reasons. It 
is the desire of the commons, that the weight 
of their arguments should recompense; if need 
be, the smallness of their number. And, in 
conclusion, when you have heard me througli, 
I hope your lordships shall be enubled to col- 
lect clearly, out of the frame of what I shall 
deliver, tlıat in some part or other of my dis- 
course there is a full and satisfactory auswer 
given to every particular reason or objection 
of your lordships. . 
The Reasons that are now appointed to be 
resented to your lordships, are of two kinds, 
legal and rational, of which those of the former 
sort are allotted to my charge; and the first of 
them is thus :- . 

The clause now under question, if it be 
added to tbe Petition, then either it must refer 
or relate unto it, or else not; if it have no 
such reference, is it not clear that it is neediess 
and superfluous? And if it have such refer- 
ence, is it mot clear, that then it must needs 
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hare an operation upon the whole Petition, and 
upon all the parts of it? We rannot think that 
vour lordships would offer us a vain thing; 
and therefore taking it for granted, that if it be 
added, it would refer to the Petition ; let me 
beseech your lordships to abserve with me, 
and with the house of commons, what altera- 
ton and qualification of the same it wiH intro- 
duce. 

Tbe Petition of itself, simply, nnd without 
this clause, declareth absolutely the rights and 
prnleges of the subject, in divers points; and 
among the rest touching the levies of monies, 
by way of loans or otherwise, for his majesty’s 
supply, That such loans and otber charges of: 
the bike nature, by the laws and statutes of this 
land, ought not to be made or laid. without 
common consent by act of parlinment: But 
admit (his clause to be annexed with reference 
(to the Petition), and it must necessarily con- 
dede and have this exposition, That Loans 
and the like charges (true it is, ordinarily) are 
apinst the laws and statutes of the realm, 
‘unless they be warranted by sovereign power,’ 
and that tbey cannot be commanded or raised 
without assent of parhament, © unless it be b 
‘ssereign power :’: What were this but to I 
mit a sovereign power in the king’ above the 
lsws and statutes of the kingdum ? 

Asother part of tlıis Petition is, That the 
free subjects of this realm ouglit not to be im- 
prsoned without cause shewed: But by this 
tiause a sovereign power will be admitted, and 
left entre to his majesty, suflicient to control 
the force of law, and to bring in this new -and 

interpretation, That the free sub- 
xt of ıbis realm oupht nat by law to be im- 
prasonerl without cause shewed, “unless it be 
‘by sovereign power 

In a word, this clause, if it should be ad- 
mited, would take away the effect of every 
part of the Petition, and become destructive 
in the whole: for thence will be the exposi- 
Gon toaching the billetting of Soldiers and Ma- 
r.nets m freemen’s houses against their wills ; 
and thence will Le the exposition touching the 
times and places for execution of tlre Law Mar- 
tal, contrary to the laws and statutes of the 
realm 


The scope of this Petition, as I have before 
observed, is not to aınend our case, but to re- 
store us to the same state we were in before; 
wbereas, if this clause be received, instead of 
merding the condition of the poor subjects, 
whose hiberties nf late have been miserably 
nıolsted by some ministers, we shall leave them 
worse ıban we found them ; instead of curing 
their wounds, we shall make them decper. 
We have set bounds to our desires in this great 
business, n Sr is not to diminish the 
prerogative of the king, by mounting it too 
bieh; and if we bound ourselves on ehe other 
side with this limit, not to abridge the lawful 
priviieges of the subject, by descending be- 
seath ıhat which is meet, no man, we hope, 
can blame us, 

My lords, as there is mention made in the 
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: additional Clause of Sovereign Power, so is 
| there likewise of a trust reposed in his majesty, 


touching the use of sovereign power. 

The word ‘ Trust’ is of great latitude and 
large extent, and therefore ought to be well 
and warily applied and restrained, especially in 


| the case of a king: there is « trust nee Darebiy 
’ 


repused in the persons of the kings of Euglan 

but tbat trust is regulated by law. For exam- 
ple, when statutes are made to prohibit things 
not mala in se, but only mala quia prohibita, 
under certain forfeitares, and penalties, to 
acerue to the king, and to the inforıners that 
shall sue for the breach of theın ; the commons 
must and ever-will acknowledge a regal and 
sovereign prerogative in the king, touching such 
statutes, that it is in his majesty’s absolute and 
undoubted power, to grant dispensationsto par- 
ticular persons, with the clauses of non obstante, 
to do as they might have done before those sta- 
tutes, wherein his majesty, conferring grace and 
favour upon some, doth nöt do wrong to others. 
But there is a difference betweeu those statutes, 
and the laws and statutes whereupon the Peti- 
tion is grounded : by those statutes the subject 
has no interest in the penalties, which are all 
the fiuit such statutes can produce, until by 
suit or information commenced hie become en- 
titled to tbe particular forfeitures ; whereas the 
laws and statutes mentioned in our Petition are 
of another nature; there shall your lordships 
find us rely upon the good old statute, called 
Magna Charta, which declareth and confirmeth 


the ancient common laws of the liberties of 


England : There shall your lordships also find 
us to insist upon divers other most material 
statutes, made in the time of king Edw. 3, and 
Edw. 4, and other famous kings, for explana- 
tion and ratification of the lawful rights .and 
privileges belonging to the subjects of this 
realm : laws not inflicting penalties upon of- 
fenders, in mulis prohibitis, but laws declara- 
tire or Positive, conferring or confirming, ipso 
‚facto, an inherent rigbt and interest of liberty 
and freedom in the subjects of this rcalm, as 
their birthrigbts and inheritance descendable 
to their heirs and posterity; Statutes incorpo- 
rate into the body of the common law, over 
which (with reverence be it spoken)) there is no 
trust reposed in the king’s “ Sovereign Power,’ 
or * Prerogative Royal,’ to enable bim to dis- 
pense with them, or to take from his subjects 
that birthright or inheritance wliich they have 
in their liberties, by virtue oftlıe common law 
and ofthese statutes. 


But if this Clause be added to our Petition, 


we sirali! then make a dangernus overture to 
confound this good destination touching what 
statutes the king is trusted to controul by dis- 

ensations, and what not; and shall givean 
intimation to posterity, as if it were the opinion 
both ofthe lords and commons assembled in 
this parliament, that there is a trust reposed in 
the king, to lay aside by his “ sovereign power,’ 
in some emergent Cases, as well the Common- 
Law, and such statutes as declare or ratify the 
subjects liberty, or confer interest upon their 
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persons, as those other penal statutes of such 


nature as I have mentioned before; which, as 
we can by no means adınit, so we believe as- 
suredly, that it is far from tlıe desire of our most 


gracious sovereign, to .affect so vast a trust, 


which being transmitted to a successor uf a-dif- 


ferent temper, might enable him to alter the 
whole fraıne and fabric ofthe commonwealth, 
and to resolve that government whereby this 
kingdom’hath flourished for so many years and 
ages, under his majesty’s most royal ancestors 
and predecessors. 

Our next Reason is, that we hold it contrary 
to all course of parliament, and absolutely re- 


ugnant te the very nature of a Petition of 


ight, consisting of particulars, as ours doth, 
to clog it with a general Saving or Declaration, 
to the weakening of the right demanded ; aud 
we are bold to renew witlı some confideuce our 
allegation, that there can be no precedent 
shewed of auy such clause in any such petitious 
io times past. 

I shall insist the longer upon this particular, 
and labour the more carefully to clear ıt, be- 
cause your lordships werc pleased the last day 


to urge against us ıhe statutes of 25 and 28 of 


Edw. 1, as arguments to prove the contrary, 
and seemed hot to be satisfied with that which 
ın this point we had afüırmed. 'Irue it ıs, that 
in tlıose statutes there are such savings as your 
lordships have observed; but I shall offer you 
a clear answer to them, and to all other savings 
of like natare that can be found in any statutes 
whatsoerver.. 

First in the general, and then I shall apply 
particular answers to the particulars of those 
two Statutes ; whereby ıt will be most evident, 
that those exaınples can no ways suit with the 
matternow in hand. To this end it will be ne- 
cessary, that we consider duly what that ques- 
tion ıs, which indeed concerneth a petition, 


and not an act of parliameut. This being well. 


observed, by shewing unto your lordships the 
difference between a. petition for the law, and 
the law ordained upon such a petition, and 
SPDE truly and perspicuously the course that 
was holden ın framing of statutes before 2 Hen. 
5, different froın that which ever since then 
hath been used, and is still in use amangst us, 
and by noting the times wherein these statutes 
were made, which was about one hundred years 
before 2 Hen. 5, besides the differences be- 
tween these savings and thisclause; I doubt not 
but I shall give ample satisfaction to your lord- 
ships, that the commons, as well in this as in 
all their other reasons, have been most careful to 
rely upon nothing but that which is most true, 
and pertinent. 

Before the second year of king Henry 5, the 
course was thus: when the comınons were 
suitors for a law, either the Speaker of their 
house by word of mouth from them, the lords 
house joining with them, or by some Bill in 
writing, which was usually called their Petition, 
moved the king, to ordain laws for the redress 
ofsuch mischiefs or incouveniences, a8 were 
found grievous unto the people. 


To these petitions the king made answer ss he 
pleased, sometimes to part, sometimes to the 
whole, sometimes by denial, sometimes by as- 
sent, sometimes absolutely, and sometimes by 

ualification. Upon these motions and peti- 
tions, and the king’s answers to them, was the 
law drawn up and ingrossed in the statute-roll 
to bind the kingdom ; but this inconvenience 
was found in tlıs course, that oftentimes the 
statutes thus framed, were agginst the sense 
and meaning of the commons, at whose desires 
they were ordained; and therefore in the 2 Hien. 
5, finding that it tended to the violation oftheir 
liberty and freedom, whose right it was, and 
ever had been, tbat no law sbould be made 
without their assent; they then exhibited a pe- 
tition to the king, declaring their right in this 
articular : praying, that from ıhenceforth no 
aw might be ınade or inprossed as statutes, by 
additions or diminutions to their motions or pe- 
titions, that should change their sense, or intent, 
without their assent; which was accordingly 
established by.act of parlinment. Ever since 
then, the right hath been, as the use was be- 
fore, that the king taketh the whole, or leaveth 
the whole of all.Bılls or Petitions, exhibited for 
the obtaining of laws, 

From this course, and from the time when 
first it became constant und settled, we con- 
clude strongly, that it is no good argument, be- 
cause ye find Savings in acts of parliaments be- 
fore the second. of Hen. 5, that thnse Savings 
were before in the petitions that begat those 
statutes : for if the petitions for the two Loans 
so much insisted upon, which petitions, for any 
thing we know, are not now extant, were never 
so nbsolute, yet might the king, accordiog to 
the usage of those times, insert the Savings ın 
his answers; which passing froın thence into the 
Statute-Roll, do only ee some little colour, 
but are not proof at all that the petitions also 
were with Savings. 

Thus much for the general ; to come now 
to the particular statute of 25 Edw. 1, which 
was a confirınation of Magna Charta, with 
some provision for the better execution of it, 
as Common Law, which words are wortlı tlıe 
noting. It is true, that statute hath also a 
clause to this effect, That the king, or his heirs, 
from thenceforth should take no Aids, Taxes, 
or Prisage of his subjccts, but by common as- 
sent of all the realm, saving the antient Aids 
and Prisage due und accustomed, 

This Saving, if it were granted, (which is not, 
nor cannot be proved) that it was as well in the 
Petition as in the Act; yet can it no way im- 
ply, that it is either fit or safe, that the clause 
now in question should be added to our peti- 


-uon: for the nature and oflice of a Saving, or 


exception, isto exempt particulars vut of 2 ge- 
neral, and to ratify the rule ın things not ex- 


empted, but in no sort to weaken or destroy 


the general rule itself. 
The body of that law was against all Aids, 


and Taxes, and Prisage in general, and was a 
confirmation of the common law, formerly de- 


clared by Magna Charta; ıhe Saring was only 
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of Aids and Prisage in particular, se well de- 
scribed aud restramed by the words, ° ancient 
“ and accustomed,’ that there could be no doubt 
wbat could be the clear measuing and extent of 
that escepuon ; for the king’s right to those an- 
aient Aıds, intended by that statute to be saverl 
to him, was wellkoown in thuse days, and is not 
yet forgotten. 

These Aids were three; from the king’s te- 
nants by knights service, due by the common 
law, or general custom of the realm: Aid to 
ransora the kıing’s royal person, if unbappily be 
should be taken prisoner in ıhe wars: Aid to 
make the king’s eldest son a knight, and Aid 
to marry the kiog’s eldest daushter once, but no 
more: and that those were the only Aids intend- 
ed to be saved to the crown by that statute, 
appeareth itı some clearness by the Charter of 
kıng Jobn, dated at Running-Mead the 15th of 
June, in tbe fifth year of his reign, wherein 
they are enumerated witl an exciusion of all 
otler Aids whatsoerer. Of this Charter I have 
bere one of the originals, whereon 1 beseech 
vour Jordships to cast your eyes, and give me 
kave to read the very words which concern 
tıis peim. These words, ıny lords, are thus: 
‘Nullam scutagium 'vel auxilıum ponatur in 
‘regno nostro, nis, per commune consilium 
‘ regni nostri, njsi ad corpus nostrum redimen- 
‘ dam, et primogenituın filium nostrum militem 
‘ faciendum, et ad filiam nostram primogenitam 
‘semel maritandaın, et ad hoc non fat nisi sa- 
: tiwnabile auxilium.’ 

Tonching Prisage, the other thing excepted 
by this Statute, it is alsy of a particular right 
ts tbe crown so well known, that it neederh no 
description, tlıe king being in possession of it by 
erery day's usage. It is to take one tun of 
wine before. the mast, and another behind the 
rast, of every ship bringing in above twenty 


tuns of wine, and here discharging them by way 


ot merchandise. 

But our Petition consisteth altogether in par- 
uculars, to wbich if any zeneral Saving, or 
words amounting to one, should be annexed, it 
canoct work. to confirm things not excepted, 
which are none, but to confound things included, 
wbich are all tbe parts uf the Petition ; and it 
must needs beget this dangerous exposition, 
that tbe Rights and Liberties of the subject, 
declared and demanded by this Petition, are 
not ıkeirs absolutely, but sub modo ; not to con- 
unse always, but only to take place, when tbe 
king is pleased not to exercise that ‘ sovereign 
° power,’ wherewith, this clause admitted, he 
5 trusted for the protection, safety, and ha 
piness of his people. And thus that birthright 
and inberitauce, which wc have in our lıberties, 
shall by our own assents be turned into a mere 
tenancy at will and sufferance. en 

Tosching the Statute of 28 Edw. 1. Articoh 
super Chartas, the scope of that Statute, among 
otber things, being to provide for the better 
obserring and maintaining of Magna Charta, 
bach in ıc nevertheless zwo Savings for the 
king; che one particular, ns I take it, to pre- 
serve the antient prisage, due and accustomed, 
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as:of wines and otber gooris ; the other general, 
seigniory of Ihe crown in all things. 

To these two Savings, besides the former an- 
swers, which may be for abe most part applierl 
to this statute as well as to the.former, 1 add 
these furtber auswers: the first of these two 
Savings, is’of the same prisage of wines, wliich 
is excepted inthe 25 Edw. 1, but in some more 
clearness ; for that here the word, wines, is cx- 
pressly annexed to the word, prisnge, wbich I 
take tor so much to be iu exposition of the 
forıner law: and albeit these words, and of 
other, goods, he added, yet do I take it to be 
but a.parıicular Saving, ur exception, which 
being qualified with the words, antient, due, 
and accustomed, is not very dangerous, nor cau 
be uuderstood of prisage or levies upon gonds 
of all sorts ar the king’s will and pleasure ; but 
only of tlie old and certain customs upon wool, 
wouliels, and leather, wlich were due to the 
crown, long before the making of this statute. 

For the latter of the two sarings in this act, 
which is ofthe more unusual nature, and sub- 
Ject to the more exception ; it is indeed gene- 
ral, and if’ we may Balire the concurrent rela- 
tions of the Hlistories of those times, as well 
those that are now printed, as thpse that remain 
only in manuscripts, it gave distaste fronı the 
beginning, and wrought no good effect, but. pro- 
duced such distempers and troubles in the state, 
as we wish may be buried in perpetual oblivion; 
and tbat ıhe like saving in these and future 
times may never breed the like disturbance : 
for from hence arose a Jealousy, that Magna 
Charta, which declared the ancient right of ıhe 
subject, and was an absolute law in itself, being 
now confirmed by a latter act, with this addı- 
tion of a general saving; for the king’s right ın 
all things by the saving was weakened, and that 
made doubtful, which was clear before. But 


not to depart from our main ground, which is, 


tbat savings in’ old acts of parliament, before 
the 2 H. 5, are no proof’ ıhat there were the 
like savings in the petitions for those acts ; let 
me observe unto your lordships, and so leave 
tliis point, that glbeit ıhis petition, whereon this 
act of 28 Ed. 1, was grounded, be perished ; 
yet hath it pleased God, that. the very frame 
and context of ıhe act itself, as it is drawn up, 
and eutered upon the Statute-roll, and printed 
in our book, dotb manitestly import, that this 
saving came in by the king's answer, and was 
not in the original petition of the lords and corn- 
mons; for it cometh in at ılle end of the act 
after the words (le roy le veut) which com- 


monly are the words of the royal assent to an 


act of parliament. And though they be nffxed 
and folowed with ather words, as though the 
king’s counsel, and tlıe rest who were present 
at the making of this ordinance, did intend the 
same saving; yet is not that cunclusive, so long 
as by the form of those tiınes, the king’s answer 
working upon the materials of,the petition, 
might be conceived by some to make the law 
cffectual, tliough varyıng from the frame of the 


‚petition. 
The next Reason which the Commons have 
pr 
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commanded me to.use, for which they’ still de- 
sire to be spared from adding tlıis clause to 
their Petition, is this: This offensive law of 28 
E. 1, which confirmed Magna Charta, with a 
saving, rested not long in peace, fur it gave not 
that satisfaction to the lorls or people, as was 
requisite they should have in a case so neariy 
concerning them : and therefore about 33 or 
34 of the same king’s reign, a latter act of par- 
liameut was made, whereby it was enacted, that 
all men should have their laws, and liberties, 
and free customs, as largely and wbollv as they 
had used to havo at auy time when they had 
them best; and if any statutes had been made, 
or any custoums brought in to the contrary, that 
all such statutes and customs should be void: 

This was ıhe first law which 1 call now to 
mind, that restored Magna Charta to the 
original purity wherein it was first moulded, 
albeit ıt batb sınce been confirmed above twenty 
times more by several acts of parliament, in the 
reigns of divers most just and gracious kings, 
who were must apprehensive of their rights, 
and jealous of their honours, and always 
without savings; so as if between 22 and 
34 Edw. 1, Magna Charta stood blemished 
with many saviggs of the king’s rights or seig- 
niory, which might be conceived to be above 
the law; that stain and blemish was long since 
taken away, and cJeared by those many ubso- 
lute declarations and confirmations of that ex- 
cellent law which followed in after ages, and so 
itstandeth at this day purged and exempted 
now from any such saving whatsoever. 

I beseech your lordships therefore to observe 
the circumstance of time, wherein we offer this 
Petition to be presınted t» your lordships, and 
by us unto his majesty: Do we offer ıt when 

agna Charta standsclogged with savinzs? No, 
my lords, but at this day, when latter and bet- 
ter confirmations have vindicated and set free 
that law from all exceptions; and shall we now 
.annex another and worse saving to it, by an un- 
necessary clause in that Petition, which we ex- 

ect sbould have the fruits and effects of a law ? 

yall we ourselves reiinquish or adulterate that, 
which cost our ancestorsg such care and trouble 
to purchase and refine? No, my lords, but ns 
we should hold ourselves unhappy, if we should 
not amend the wretched estate of the poor sub- 
ject, so let us hold it a wickedness to impair it. 

Whereas it was further urged by your lord- 
ships, That to insert this clause into our Peti- 
tion, would be no more than to do that again 
“ent lordship’s motion and request, which we 

formerly done bythe mouth of ourSpeaker,; 
and that there is nb cause why we should re- 
cede from that which so solemnly we have pro- 
fessed: To this I answer nnd confess, it was 
then in our hearts, and it is now, and shall be 
ever, not to encroach on his ınnjesty’s sovereign 
power. But I bescech your lordships to ob- 
serve the diflerent occasıon and reference of 
that protestation, and of this clause. 

That was a general Answer to a general Mes- 
sage, which we received from his majesty, warn- 
äng us not to encroach upon his Prerogative; to 


which, like dutiful and loving subjects, we an- 
swered at full, according to the integrity of our 
own hearts; norwasthere any danyerinmaking 
such an answer to such a message, nor eould 
we answer'more trulyor more properly : but. 
dıd that Answer extend te acknowledge ‘ a so- 
vereign power’ in the king, above the laws and 
Statutes mentioned in our Petition, or controul 
the Liberties of the Subjects, therein declared 
and demanded ? No, my lords, it hath no refe= 
rence to any such particulars; and the same 
words which in some cases may be fi#to be 
used, and were unmannerly to be omitted, can- 
not in other cases be spoken, but with imperti- 
nency at the least, if not with danger. I hare 
formerly opened my reasons, proving the danger 
of this clause, and am commanded to illustrate 
the impertinency of adding it to the Petitiort, by 
& famıliar case, which was put in our house by 
a learned gentleman, and of my own robe: the 
case is t!ıis, two manors or lordships lie adjoin- 
ing together, and perchance intermixed, so as 
there is some uWilfculty to discern the true 
boundsofeuher; as it may be touching the con- 
fines where the Liberty of the Subject, and the 
Prerogative of the Crown do border each upon 
the other; to the one of the manors the king ' 
hath clear right, and is in actual possession of it, 
but the other is the subject’s. -Tbe king bein 
mis-informed, that the subject hath iutrnded 
upon his majesty’s manor, asketh his subject, 
whether he dotlı enterupon his majesty’smanor, 
or pretendeth any title to it, or any part of it. 
The Subject being now justly occasioned, 
maketh answer truly to the king, that he hath 
not intruded, nor will intrude upon his majesty’s 
manor, ıfor doth make any claiın or title to it, 
or any part ofit. This answer is proper and 
fair ; may, it were unmnnnerly and ill done of 
tbe subject not to answer upon this occasion, 
Afterwards the king, upon colour af some 
double or single mafter of record, seizeth into 
his bighness’s bands, upon a pretended title, the 
subject’s manor: the suhject ıhen exlibiteth 
his Petition of Right to his majesty, to retain 
restitution of his own manor, and therein layeth 
down title to his own manor only: Were it uot 
improper and absurd in this case for lim to tell 
the king, that he did not intend to make any 
claim or title to his majesty’s manor, which is 
not questioned? Doubtless it were. This case, 
rightly applied, will fit our purpose well,and no- 
tably explain the nature of our Petition. 

Why should we speak of lenving entire the 
king’s  Sovereign Power,’ whereon we encroach 
not, while we only seek to recover our own Li- 
berties and Privileges, which have been seized 
upon by, some of the king’s ministers? If our 
Petition did trench actually upon bis majesty’s 
prerogative, would our saylug, that we intended 
it not, make the thing otherwise than the 
truth ? 

My lords, there needeth no Protestation or 
Declaration to the contrary of that which we 
have not done; and to putin such a Clause, 
cannot argue less than a fear in us,as if wehad 
invaded it: which we hold sacred, and are as- - 
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sured, that we hare not touched either in our 
words or in our intentions. Andtouching your 
lordships observation upon tbe. word (lcave), if 
it be not a proper word to give any new thing 
to tbe king, sure we are, it is a word dangerous 
in anotber sense; for it may amount, without 
all question, to acknowledge an old richt of “ so- 
© rereign power’ in his majesıy, above tliose laws 
and stututes whereon only our liberties are 
founded ; a doctrine which we mosthumbly crave 
your lordships leave freely to protest against. 
And for vour lordslıip's proflering, tlıat some 
saring slbould be requisite fur preservatign of his 


majesty’s“ sovereigu power’ in respect our Peti-. 


uon runneth iu larger words than our laws and 
statutes ws hereon weground it; wlıat is this but a 
clear confession by your lordships,that this clause 
was intended by you to be that saving? For 
other saving than this we find not tendered by 
you: and ıf it be such « saving, how can it 
stand with your lordships other arguments, that 
& shomld be of no other effect ıhan our furıner 
ex ton to his majesty by the mouth uf our 
Speaker ? But I will not insist-upon collections 
of this kind; I willonly shew you the reasons 
of the commons, why tbis Petition needeth no 
such saving, albeit the words of these statutes 
be exceeded in tlıe declaratory part of our Pe- 
üton : those tluings tlıat are within the equity 
and true meaniug of a statute, are asgood laws 
as those which are contained in the express 
letter, and therefore the statutes of the 42 Ed. 
3,36 H. 3, Rot. Par. n. 13, and other the sta- 
tutes made in this time of king Edw. 3, for the 
esplanatiun of Magna Charta, which hath been 
» often vouched in this parliament, though 
tbey differ in words from Magna Charta, had 
20 saring annexed to any of tlıem, because they 
enscted more than was Contained ‚in effect in 
that good law, under the words, “ per legale 
‘ Jadıcium parium suorumn, aut per legem terre ;’ 
which by ılıese latter laws are expounded to 
inport, that none should be put to answer with- 
eut presentment,or matter of record, or by due 
process, or writ original: and if otherwise, it 
should be vou), and holden for error. 

It bath not been yet shewn unto us from yovr 
lord>hips, that we have in any of our expres- 
sions or applications strained or misapplied any 
ef the laws or statutes whereon we do insist ; 
aad we are very confident and well assured, 
tbat no such mistaking can be assigned in any 
poist of our petiiion now under question : If 
therefore it do not exceed the true sense and 
construction of Magna Charta in the subsequent 
kaws of explan:tion, whereon it is grounded, 
what reason isthere to add an saving to this pe- 
tition more than to ıhose laws; since we desire 
t5 transmit the un ei these our a to 
posterity, not only for the justification of our- 
ug right a present and their future 
kberties, but also for a brave expression and 

testimony of that grace and Justice, 
which we assure N we shall an in 
kis majesty’s speedy and clear answer! his ıs 
the thing we seek Ior, and this is the thing we 


koped for, and this is the thing only will settle‘ 
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such an unity and confidence betwixt bis ma« 
jesty and us, and raise such a chcearfulness ın 
the hearts of all Lis loving subjects, as will 
make us proceed unanimously, and with al 
expedition to supply him for his great occasious 
in such measure, and in such way, as may 
make him safe at home, aud feared abread, 

Sir Henry Martin. My lords, ıke work of 
this day, wherein the house of commons hath 
employed the gentleman that spoke last, and, 
ınyself, was tn reply to the Answer, wlich it 
hath pleased the Lord-Keeper to make ta those 
Reasons, which we had offered to your lord- 
slips consideration, in Justification of our refu- 
‚sal, not to adınit into our Petition the Addition 
commended by your lordships. Which Rea« - 
sons of: ours, since they have not given such 
satisfaction us we desived, and well hoped, as 
by the Lord-Keeper’s Answer appenred; it 
was thought fit, fpr our better order and method 
in replying, to divide the Lord-Keeper’s An- 
swer into two parts, a legal and a rational: 
The reply to the legal your lordships have 
heard, ınyself comes intrusted to reply to the 
rationalswwliich also consisted of two Lranches, 
the first deduceu from the whole cuntext oftbe 
additional clause, the second enforced .out of 
some part. 

In the first were these Reasons, That the 
same deserved our acceptance, 1. As satis- 
factory to the king; 2. To your lordships ; 3, 
Agreeable to what ourselves had often protest- 
ed, and professed expressiy by the mouth of 
our Speaker. Do 

] must confess these motives were weighty 
anl uf great force ; and therefore, to avoid mis- 
understanding 'and misconceit, which otherwise 
might be taken against the house of commeons 
upon the refusal of the propounded Additien, 
it is necessary tostate the question rightly, and 
to set down the true difference between your 
lordships end us. Now, indeed, there is no 
difference or question between your lordsbips 
and us, concerning tlıis additional clause in 
nature and qualiiy of a propesition. For se 
considered, we say it-is most true, and to be 
received and embraced by us,'‘ in toto et qua- 
‘ libet parte et qualibet syllaba ,” yea, and were 
that the question, we 'shuuld add to the Addi- 
tion, and instead of due regard, say we have 
had, have, and ever will have, a special and 
singular regard, where to leave entire Sovereign 
Power. But tlıis were to iotimate, as if we 
had first cropt, and then left ıt; but our regard 
was to neknowledge and confess it sincerely, 
and to maintain- ıt constantly, even to the 
hazard of our gonds and lives, if need be. 

To which purpose your lordships may be 
pleased to remember that stiict Oatb every 
member of the house bath taken this very ses- 
stıon, in these words: <I (A. B.) do utterly 
‘testüfy and declare in my coniscience, Thas 
“the.king’s highness is the supreme ‚sovereign 
€ governor of this realm in all causes, &c. and 
‘ to my utmost power will assist and defend all 
€ jurisdictions, privileges, N eg ‚and 
‘ authorities, granted or belonging to the king's 
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* highnes«, or united or annexed to the imiperial 
*° crown of’ this realm, &c.’ 

So.that your lordships need not to borrow 
from var protestatiuns any exhortations to us, 
to entertain a writing in assistance of the king’s 
sovereign puwer, since we stand obliged by the 
most sacred bond of a solemn oathı, to assist 
and defeud tlıce same, ıf cause or occasion so 
required. So that the only question between 
your lordships and us, is, whether this clause 
should be added to our petition, and received 
into it ns part thereof? Which to do, your lord- 
ships reasons have not persnaded us, because 
so to admit it, were to overtlrow the fabric 
and substance of our Petition of Right, and to 
annihilate the right pretended by us, and the 
Peıition itself in effect : For these words being 
added to our Petition, viz. <° We humbly present 
‚*this Petition, &c. with due regard to leave 
€ entire your sovereign power, &c.’ do include 
manifestly an exception to our Petition; and 
an exception being of the nature of the thing 
whereunto it is an exception, * exceptio est de 
© regula,’ must of necessity destroy tbe rule or 
petition, so far as to the case excep@&i; ‘ Ex- 
* ceptio fürmat regulam in casıbus non exceptis, 
* in casibus exceptis destruit regulam.” Then 
this construction followeth upon our Petition 
elıns enlarged, that after we have petitioned, 
that no freeman should be compelled by impni- 
sonment to lend or contribute money to his 
majesty without his assent in parliament, nor 
receive, against his will, Suldiers into his house, 
or undergo a commissivn of Martial Law for 
hfe or member in time of peace; we shnuld 
add, Except bis ınajesty be pleased to require 
our moneys, and imprison us for not lending, 
and send soldiers into our houses, and execute 
us by martıal law, in time of peace, by virtue 
of his sovereign puwer : wbich construction, as 
it followeth necessarily upon this enlargement, 
so it concludeth against our right in the pre. 
misses, and utterly frustraterh all our Petition; 
neither may it secm strange, if this clause addı- 
tional (which of itself is in quality of a propo- 
sition we confess) being added to our Petition 
(which also ıs true) should overthrow the very 
frame and fabric of it, seeing the logicians 
take knowledge of such a fallacy, called by 
them, * Fallncıa & bene divisis ad mala con- 
* juncta.’ llornce the poet givesh an instance 
to this purpose, in a painter, who uhen he had 
päinted the head of a man according to art, 
would then join to it the neck of a horse, and 
s0 marr the one aud the other ; wherens each 
by itself might bave been a piece of right good 
workmanship. 

The second brancb of my Lord-Keeper’s 
rational part was enforced out of the last words 
ofthis Addition, by which his lordship said, 
that they did nut leave iire all sovereign 
power, but tbat wherewith his majesty is trusted, 
for the protection, safety, and happiness of the 
people ; as if his lordship would inter, that 
sovereign power wherewith, &c. in this place to 
he terminum diminuentem, aterın of diminution 
or qualification, and in that consideratton might 


induce us to accept ıt. But under his lord- 
ship’s correction, we cannot so interpret it: 
for first we are assured, that there is no sove- 
rein power whberewitl his majesty is trusted, 
either by God, or man, but oniy that which is 
for the protection, safety, and happiness of his 
people; and therefore, that limitatıon can make 
no Impression upon us: but we conceive it 
rather in this place,to have the force termin 
adaugentis, to be aterm of important advantage 
agaiıst our Petition, a term of restriction, and 
that wheresoever his majesty's sovereign power 
should be exercised upon us in all or any tbe 
particulars mentioned in the Petition, we 
should, without further enguiry, submit there- 
unto, as assuming and taking it pro concesso, it 
conduced to our safety and bappiness, &c. 
Since therefore, (as the Petition is now con- 
ceived) it carrieth the form and face of a pic- 
ture, which representeth to the life the pressures 
and grievances of the people, with the easy 
remedies ; and therefore we hope that His ma- 
Jesty, casting upon it a gracious eye, will coın- 
passionate his poor loyal subjects, and aford a 
comfortable auswer. ’ 

I’do humbly praise your lordships not to marr. 
or blemish the grace and face of this picture, 
with tliis unnecessary addition; and unneces- 
sary I prove itto be, according to tlıat rule, 
‘* Expressio ejus quod tacite inest nihil ope- 
€ ratur.’ And sovereign power, in cases wlıere 
it hath place, and ought to be used, is always 
necessarily understood, and though not ex- 
pressed, yet supplied by reasonable intendment, 
or by tlıe opinion uf alllearned men. 

And therefore it neither ig nor can be by us 
expressiy included, especially in this Petition, 
where the Addition thereof would make such x 
confusion of the whole sense and substance, 

The King’s Sovereign Power and Prerogative 
is always able to save itself; and if it were nut, 
we must, withont this Addition, save It to our 
utmost powere, if we will save our oath, and 
save ourselves. The true state of the cause 
thus standing between your I»rdships and us, 
the house of commons dotlı not a little marrel 
upon what grounds your lordships are so ear- 
nest to urge upon tlıem this Addition to be in- 
serted into their Petition; tlıey nothing doubt, 
but the same proceeded out of a solicitude and. 
fear, which your lordsbips have, lest otherwise 
the sinıple and absolute passage of dhis Petition 
might be construed hereafter in prejudice of 
his ımajesty’s sovereign power: and this your 
lordships solicitade and fear proceedeth from 
your lore, asthe poet saith. * Rescst solliciti 
‘ plena timoris ainor.’” But I humbly pray your 
lordships to examine with us, the grounds of 
this yonr solicitude and fear; which grounds 
must needs be laid either upon the words af the 
Petition, or the intention of the petitioners, 

Upon the words there is no possibility to lay 
them, for therein is no mention made of the 
Sovereign Power; and were the words doubtifa], 
as thus, We pray the like things be not done 
hereafter, under pretext of your majesty’s so- 
vercign power; yet in respect of the prütes 
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tatious preceding, concomitant and sabsequent 
to the Petition, such doubtful words ought rea- 
sonabiyto be interpreted only of suelı sovereign 
power as was applicable to the cases wherein it 
was exercised ; and of such sovereign power as 
<hauld be jastiy practised. But there are no, 
soch doubtiul words, and theretore it followeth, 
that your lordsbips tear and solicitude must be 
srounded upon the intention of the petitioners. 
Now your lordships will know, that the house 
of coınmons is not ignorant, that in a session 
of parliamzent, though it continue so many 
werk», as this hath done days, ’- there is no- 
sung prius et posterius, but all things are held 
and taken as done at one time. If’so, what a 
sırange collection was tlıis, that at the saıne 
time the house of commons should oblige them- 
sıres, by a fearful abjuration, to assist and 
deiend all privileges and prerogatives belonging 
the king, and at the same time by a Petition 
(castiousiy conveyed) endeavour or intend to 
dıvest and deprive the king of some prero- 
üves belonging to his crown? If therefore 
sh fear and solicitude can neither be grounded 
upon the words of the Petition, nor intention 
oftbe petitioners, I humbly pray your lordslıips 
tölaytihem aside. As we do believe that the 
pruposition of this Addition from your lordships 
was notonly excusable, but commendable, as 
proceeding from your lore; so now having 
keard vor reasons, your lordslıips would rest 
sıinded, tbat our refusal to adınıt them into 


vur Petition, proceedetlhh froın tlie conscience of" 


ibe integrity and uprightness of our own hearts, 
that we ın all this Petition have no such end to 


abate or diminish (he king’s just prerogative. 


And sn much in reply to that rational part, 
siereby my lord-keeper laboured to persuude 
tbe entertaumment of this Addition, 

This being done, ıt pleased ıhe House of 
Commons to instruct and furnish me with cer- 
taın Keasons, whiclhı I shall use to your lordships, 
tw procure your absolute conjunction with us 
in presentiog this Petition; which albeit I 
cannot set forth according to their worth, and 
the instructions given mie by the house, yet, I 

their own weight will so press down into 
vour lordships consciences and judgments, that 
‚ webout farther scruple, you will chearlully 
wouchsafe to accoınpany this Petition with your 
rglıt noble presence. 

4A personis. The first argument wherewith I 
was coınmanded to move your lordships, was 
drawn frona the consideration of the persons, 
»hıch are petitioners, the House of Commons ; 
a house, whose temper, mildness, and modera- 
von in this parliament hath been such, as we 
#oulj be uurhankful and injurious to Alınighty 
God, if we should not acknowledge his good 
kand upon us,. upon our tongues, upon our 
bearts, procured, no doubt, by our late solemmn 
and public humiliation and prayers. 

This moderation will the better appear, if, 
inthe first place, it may be remembered, in 
what passion,and distemper nrany members of 
tkis huuse arrived thither, what bosoms, what 
pockets full of complants and Iamentable 
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grievances the most part brought thither, and 
those every day renewed by letters and packets 
from all parts and quarters: you know ıhe old 
proverb, * Ubi dolor ibi digitus, ubi amor ibi 
‘“ oculus :’ itis hard to keep our fingers from 
often handling the parts ill affected; but yet 
our moderation overcame our passion, our dis- 


‚cretion overcame our affection. 


This moderation also will the better appear, 
if in the second place it be not forgotten, how 
our ancestors and predecessors carried thein- 
selves in parliaments, when npon lighter pro- 
vocations, less would not serve their turns, but 
new severe cummissions to kear and deterining 
offences against their Iıberties, public ecclesias- . 
tical curses, or excommunications against the 
authors or uctors of such vinlations, accusa- 
tions, condemnafions, executions, banishments. 
But what have we said all this parliament ? We 
only look forward, not backward: we desire . 
amendment hereafter, no man’s punishment for 
aught done heretofore ; nothing written by us 
in blood, nay, .uot one word spoken agamst., 
any man's person in displeasure. Ihe conclu- 
sion of our Petition is, that we may be better . 
intreated in time to come: anıl doth not this 
moderate Petition deserve your lordships chear- 
ful conjunction, “ ex congruo et condigno?’ 1f 
a worm being trodden upon could speak, a 
worm would say, Tread upon me no more, I 
pray you : Higher we risc not, lower we cannot 
descend ; and thus much we think in modesty 
may well be spoken in our own commendation 


.thence to move your lordsbips to souchsafe us 


your noble company in tluıs Petition without 
surcharging it with this Addition, 

A tempore. Our next argument is drawn @ 
iempore, from the unseasonableness of the time. 
The Wiseman saith, ° There is n time for all 
* things under the sun ; Tempus suum. And it, 
in ıhe Wiseman’s judgment, a word spoken in 
its due time be precious as gold and silver, 
then an unseasonable time detracts as muclı 
from the thing or word done or spoken: we 
hold (under your favours) that the time is not 
seasonable now for tlıis „Addition. It is true, 
that of itself, sovereign power is a thing al- 
ways so sacred, that to handle ıt otherwise than 
tenderly, is a kind of sacrilege, and to speak of 
it otherwise than reverently, is a kind of Llas- 
phemy. But every vulgar capacity is not so 
affectcd ; the most part ofmen, nay almost all 
men, judge, and esteem all things, not accord- 
ing to their own 'intrinsie virtve and quality, 
but according to their immedinte effects and 
operatiogs, which the snme things have upon 
them. Hence it is, that Religion itself receiv- 
eth more or less credit or approbation, as the 
teachers or professors are worse or better; 
yea, if God hunself send a very wet harvest or 
seed-time, men are apt enough to censure die 
vine power. The sovereign power hath not 
now, for the present, the Ancient amiable as- 

t, in respect of some late sad influences ; 
ut by God’s grace it will soon recover. 

To intermix with this Petition any men- 
tion of Sosereign Power, rebus sie slantibus, 
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when angry men say, sovereign power hathı 
been abused, and the most moderate wish it 
had not been so used; we hold it not seasona- 
ble, under your lordships correction. 

A loco Our next argument )s drawn da loco: 
we think the place where yuur lordships would 
have this Addition inserted, viz. in the Petition, 
no convenient orseasonab.e place. Your lord- 
ships will easily believe, that this Petition will 
run through many hands, every mun will be 
desirous to see and to read wliat their knights 
and burgesses have done in parliament upon 
their complaints, what they bave brouslit home 
for their five Subsidies : If, in perusing of this 
Petition, tlıey fall upon the ınention of sove- 
‘ reign power, they presently fall to arguing, and 
reasoning, and descanting, what soverei 
power is, what is the latitude, whence the orı- 
ginal, and where the bounds ? with many such 
cyrious and captious questions; by which 
course, sovereign power is little advanced or 
advantaged : for I have ever been of opinion, 
that it is then best with sovereign power, wben 
itis had in tacit veneration, not when it is 
profaned by public hearings or examinations. 

Our last Argument is drawu froın our duty 
and loyalty tu his majesty, in consideration 
whereof, we are fearful at this time to take this 
Addition into vur Petition, lest we should do 
his majesty herein some disservice: with your 
lordships, we make the great council of the 
king and kingdom ; and though your lordships, 
having the happiness to be near his majesty, 
know other things better, yet ccrtainly the 
state and condition of the several parts for 
which we serve, their dispositions and inclina- 
tions, their apprchensions, their fears-and jea- 
lous;c®, are best known unto us. And here 1] 
pray your lordsliips to give me leare to use the 
figure called Reticentia, that is, to insinuate 
and intimate more than I mean to speak. Our 
chief and Bsape end in this parliament, is, 
to make up all rents and breaches between 
the king and his subjects, to draw them, and 
knit them together, from that distance, whereof 
tbe world abroad takes too ınuch notice, te 
work a perfect union and reconciliation. How 
unproperly and unapt at this time this Addi- 
tion will be in respect of this end, we cannot 
but foresee, and therefore shun it; and do re- 
solve, that it is neither ugreeable to the per- 
sons of such counsellurs, of whom we are, nor 
answerable to that love and duty which we 
owe ı0 his mejesty, to hnzard an end of such 
unspeakable consequeiuce, upon the admit- 
tance of this Addition into our Petition, where- 
of, a3 we have shewed, the ormıssion at this 
time can by no menns harm the king’s prero- 
gative, the expression may produce manıfold 
snconveniences. And therefore, since the ad- 
mittance of yoar lordstips Addition into our 
Petition is incoberent and incompat.ble wıtl 
the body of the same ; since there is no neces- 
sary use of it for the saving of the king’. Pre- 
rogative; since the moderation of our Petition 
deserveih your Jordships chearful conjunction 
. with us; since this Addition is ugseasonable 


for the time, and inoonvenient in respect of the 
place where your lordships would have it in- 
serted; aud lastly, may prove a disservice to 
his majesty; I conclude wilh a must aflec- 
tionate prayer to your lordships, to join with 
the house of commons, in presenting this Peti- 
tion unto his sacred majesty, as it is, witboug 
thus Addition. 


Monday, 26th of May, the Lord Keeper made 
this Speech at a Conference. 


Gentlemen ; Ye that are knights, citizens 
and burgesses of the house of commons, 1 have 
many tiınes this parlinment, by command from 
my lards, ddeclared the great zeal and aflectuion 
which nıy lords have to maintain and nourislı 
the good concurrence and corresposdency 
which hath hitherto continued between botlı 
houses, that there might be a happy issue in 
this great business, for the common good uf 
the king and kingdom. Now that which I 
bare to say this day fram ıny lords, is, to let 
you know, this fair proceeding is not a profes- 
sion of words only, but really and indeed con- 
cerning the Petition, which hath been long ın 
agitation, as tbe weiglit of the cause required. 
Since the last conference, my lords have’taken 
it into their serious and instant consideration, 
ond at length are fallen upon’ a resolution, 
„hich I am to acquaint you with. 

The lords have ynanimously agreed with you 
in omnibus, and have voted, that they will Join 
with you in your Petition, with the.only alter- 
ation of the word ‘means’ to be put ınstead 
of he word ‘ pretext ;’ and for the word ‘“ un- 
‘ jawful’ to be put out, and in place thereof 
to add “not warrantable by the laws and sta- 
“ tutes of the realn.’ Which two alterations 
yoursclves consented unto. So that concern- 
ing this business there reinains rmthing now, 
but that having the Petition in your lands, ye 
will, if ye bave not already, vote it as ıhey have 
done, and so prepare it for bis zu and 
my lords will take order, that the kıng be 
moved for a speedy access to present the same 
to his majesty. 

And, after some pause, he said, There rests 
one thing which my lords have commanded me 
to add, That in regard this Petition toucheth 
upon certain charges raised by the lords lieute- 
nants, and other persons, many times for good 
use, for ıhe service and safety of the kingdom ; 
that ye take it into your care and considera- 
tion, and to provide a law for assessing of such 
charges, as tie occasion of the time shall re 
quire. 


The Lords and Commons being thus happ:ly 
accorded, the Petition, with the aforesard 
Amendiments, was read in the hause two sere- 
ral times together ; then it was voted upon tlıe 
question, and ıhat it should be ingrossed, and 
read the third time, and the house to sit in tlıe 
atternoon till it was ingrossed, and read, and 


‚ordered to be presented to the king; to which 


there was nut a negative vote. 


Wednesday, 38 May, the Lords and Com- 


. 
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mons had a Conference about the männer of , 


delivery of the Petition ; and sir Ed. Coke re- 
ported, that their lordships were agreed, That 
no addition or preface be used to the king, but 
that the Petition be preferred 10 his majesty 
by command of the lords and commons; and 
bıs majesty be desired, that to content his peo- 
ple, be wonld be pleased to give his gracious 
Answer in ful} parlimment, 


Monday, 2d June, the King came -to the 
Perlisment, and spake thus in brief to both 
Houses: 

Gentlemen ; I am come hither to perform 
my duty; Itbink no man can think ıt lung, 
since rd have not taken so many days in an- 
swering the Petition, as you spent weeks in 
framing ıt : and I am come hithertoshew yon, 


that as well in formal things as in essential, I 


desire to give you as much content as in me 


After tbis, the Lord Keeper spake as fol- 
loweth : 

My lords, and you the knights, citizens, and 
bargesses of the house of commons, his majesty 
kach connmanded me to say unto you, that be 
mkes ie in good part, that in consideration of 
settliog your own Liberties, you have generally 
professed in botli houses, that yon have no ın- 
tention to Jessen or diminish his majebty’s pre- 
rogative; wherein as you have cleared your 
o#n intentions, 50 now his majesty comes to 
dear his, and to subscribe a firm league with 
kis people, which is ever likely to be most con- 
stant and perpetoal, when the conditions are’ 
esoal, and known to be so: these cannot be 
in a more happy estate, tban when your Liber- 
Ges sball be an ornament and a strength to his 
majesty’s Prerogative, and his Prerogative a de- 
fence of your Liberties; in this his eg 
dosbts not, but both he and you shall take a 
motual comfort bereafter; and, for his part, 
be is resolved to give an example, in the using 
of his power for the preservation of your Li- 
berties, that hereafter 
tocomplain. Tbis isthe sum of that which, I 
am to say to you from his majesty: and that 
which farther remairis, ıs, that you here read 
your own Petition, and bis majesty’s gracious 
Answer. . , 

Tax Perıtsox or Rıcar. 


The Prritiou exbibited to bis majesty by the 
lords spiritual and temporal, and commons 
in this present parliament assemhled, con- 
cerning divers Rights aud Liberties of the 
Subjects. 

To the King’s most excellent majesty. 

I. “ Humbly shew unto our sovereign lord 
the king, tbe lords spiritual and temporal, and 
cotsmons ia parliament assembled, that whbere- 
as it is declared and enacted by a statute made 
in the time of tbe reign of king Edward 1, com- 
monl 
: cedendo *, that no tallage or aid shall be laid 
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e shall have no cause | 


called, ‘ statutum de tallagio non con- | 
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or levied, by the king or his heirs, in this realm, 
without the good will and assent of the arch- 
bishops, bishops, earls, barons, kniglhts, bur- 
gesses, and other the freemen of the common» 
alty of this realm: and by authority’of parlia- 
ment holden in the 25th year of the reign 
of king Edward 3*®, it is declared and enacted, 
That from thencefortli no person shall be com- 
pelled to make any Loans to the king against 
his will, because such Loans were against rea- 
son, and the franchise of the land; and by 
other tlaws of this realm it is provided, that 
none should be charged by any charge or im- 
position, called a Benevolence, nor by such like 
charge; by which the statutes before-men- 
tioned, and other the good Ihws and statutes . 
of this realm, your subjects have inherired this 
freedom, that they should not be compelled to 
contribute to any tax, tallage, ajd, or other like 
charge, not set bycommon consent in parlia- 
ment, 

II. “ Yet nevertheless, of late, divers Com- 
missions, directed to sundry commissionerg in 
several counties, with instructions, have issued ; 
by means whereof your people hare been in 
divers places asseınbled, and required to lend 
certain sums of money unto your majesty, and 
many ofthem, upon their refusal so to do, have ., 
had an oath administered unto them, not war- 
rantable by the laws or statutes of this realm, 
and have been constrained to become bound to 
make sppearance, and give attendance before 
your privy-council, and in other places; aud 
others of them have been therefore imprisoned, 
confined, and sundry other ways mulested and 
disquieted. And divers other charges have 
have been laid and levied upon your people in 
several counties, by lords lieutenants, deputy 
heutenants, commissioners for musters, justices 
of peace, and others, by command and direc- 
tion from your maj@sty, or your privy-council, 
against the laws and free cuxtoms of this realm. 

III. * And «herens also by the statute call- 
edt, “The Great Charter ot the Liberties of 
‘ England,’ it is declared and enacted, That 
no Freeman may be taken or imprisoned or be 
disseised of his freehold or liberties, or his free 
customs, or be outlawed or exiled, or in any 
manner destroyed, but by the lawful judgment 
of his peers, or by the law ofthe land, 

IV. “ And in the 281h year of the reign of 
king Edward 36, it was declared and enacted 
by authority of parliament, Tbat no man, of 
what estate or condition he be, should -be put 
out of his land or tenements, nor taken, nor ım» 
prısoned, nor disherited, nor put to death, with- 
zur being brought to answer by due process of 

aw. 
“ V. “ Nervertheless, against the tenor of the 
said statutes ||, and other the good laws and 
statutes of your realm, to that end provided, 


® 25 Edw. 3, Rot. Parl. 
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divers of your subjects have of late been im- 
prisoned, without any cause shewed ; and when 
tor their deliverance tlıey were brought before 
our justices, by your majesty’s Writs of Ha- 
eas Corpus, there 10 undergu and receive a3 
the court should order, and their keepers com- 
manded to certify tie causes of their detainer ; 

. no cause was certified, but that hey were de- 


tajned by your majesty’s special command, sig- 


nibed by the lords of your privy-council, and 
yet were returned back to several prisons, with- 
out being charged with any thing to which they 
night make answer according to the law. 

VI. “ And whereas of late, great companies 
of Soldiers aud Mariners have been dispersed 
into divers counties of the realm, and the in- 
babitants, against their wills, bave been com- 
pelled to receive. them into their houses, and 
there to «uffer them to sojourn against the laws 
and customs of this realm, and to the great 
grievance and vexation of the people. 

VII. “ And whereas, also, by authority of 
parliament, in the 25th year of the reign of king 
Edw. 3, it is declared and enacted, That no 
man shall be fore-judyged of life or limb against 
the forın of the Great Charter and other the 
laws and statutes of this realın: and by the said 
Great Charter, and other the laws and statutes 
of this your realm, no man ouglıt to be adjudg- 
ed to death, but by the laws established in thıs 
your realın, either by the customs of the same 
realm, or by acts of parliament: and, whereas 
no offender of what kind socver is exempted 
from tlie proceedings to be used, and punish- 
ments to be inflicted by the laws and statutes 

of this your realm: nevertheless, of late, divers 
“ commissions, under your majesty’s great seal, 
have issued forth, by which, certain persons 
have been assigned and appointed commis- 
sioners with power and authority to proceed, 
within tbe land, according to the justice of 
martial law, against such soldiers and mariners, 
or other dissolute persons joining with them, 
as should commit any murder, robbery, felony, 
‚ mutiny, or other outrage or misdemeauor what- 

soever; aud by such sumınary course and orders 
as is agreenble to miartial law, and is used in 
armies in time of war, to proceed to ıhe trial 
and condemnation of such offenders, and them 
to cnuse to be executed .and put to deatlı, ac- 
cording to the martial law. 

VILL, “ By pretext whereof some of your ma- 
jesty’s subjects have been, by some of the said 
commissioners, put to death; when and where, 
if by the laws and statutes of the land they had 
deservel death, by.the same laws and statutes 
nlso they might and by no other ought to have 
been adjudged and executed. 

IX, “ And, also, sundry grievous offenders 
by colour thereof, claiming an exemption, have 
escaped the punishment due to them by the 
laws and statutes of this your realm, by reason 
that divers of youP oflicers and nıinisters of 
Justice have unjustly refused, or forborn to pro- 
ceed against such offenders, according tu the 
same laws and statutes, upon pretence that the 
said offenders were punishakle only by martial 


law, and by authority of such commissions, as 
aforesaid; which commissions, and all others 
of like nature, are wholly and directly contrary 
to the said laws and statutes of this your realm. 
X. “ They do tiferefore humbly pray your 
most excellent majesty,* 1. Tlıat no man bere- 
after be compelled to make or yield anygift,loan, 
benevolence, tax, or such like charge, without 
common consent by act of parliament ; 2. and 
that none be called to make answer, or take 
such oatb, or to give nttendance, or be con- 
fined, or ötherwise molested or disquieted con- 
cerning the saıne, or for refusal thereof: 3. and 
that no freeiman in any such manner as is be- 
fore mentioned, be imprisoned or detained. 
XI. “ All which ıhey most humbly pray of 
our most excellent majesty, as their rights and 
iberties, according to the laws and statutes of 
this realm : and that your majesty would al-o 
vouchsufe tn declare, that the awards, doinys, 
and "proceedings, to the prejudice of your 
people, in any of the premisses, shall not be 
drawn hereafter into consequence or example: 
and that your majesty would be also graciously 
pleased, tor the further comfort and safety of 
your people, to declare your royal’ will and 
pleasure, that in the things aforesaid, all your 
officers and ministers shall serve you, accortl- 
ing to the laws and statutes of this realm, as 
they tender the honour of yonr majesty, and 
the prosperity of this kingdom.” [See Statutes 
at large, 3, 4 Car. 1.] ; 


The King’s Answer. 

Which Petition being read the 2d of June, 
the king’s Auswer was thus delivered by the 
lord keeper: 

“ T'he king willeth that right be done accı'rd- 
ing to the laws and customs of the realm; and 
that the statutes be put in due execution, that 
his subjects may have no cause to complain of 
any wrong or Oppressions, contrary to their just 
Rights aud Liberties : to the preservation where- 
of, be holds himself in conscience as well 
obliged, as of his prerogative.” 

Ou Tuesday, June 3, the king’s Answer was 
read in the House of Commons, and seemed 
not full enouglı, in regard of so much expence 
oftime and labour, as had been employed in 
contriving the Petition. 


June 3. A Message was brought from the 
King by the Speaker, 

“ That his maj&sty having, upon the Petition 
exhibited by both houses, given an Answer full 
of justice and grace, for wbich we aud’our pos- 
terity have just cause to bLless his majesty, ıt is 
now time to grow to a couclusion of. tlıe ses- 
sion ; and therefore his majesty thinks fit to let 
you know, that as he doth resolve to abide.by 
that Answer, without further change or altera- 
tion, so he will royally and really perform unto 
you what he hath thereby promised: and fur- 
ther, that he resolves to end this session upon 
Wednesday the 11thofthis month. And there- 
fore wisheth, tbat the house will seriously at-. 





® 35 Edw. 1, 6. 
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tend those businesses vhich may best bring the 
session to a happy > ‚achusion, without euter- 
taining new matters ; and so husband the time, 
ıhat his majesty may wıth the more comfort 
bring us speedily tugether again: at which 
üwe, ıl there be any further grievances not 
contained, or expressed in the Petition, they 
ınay be more maturelv considered than the 
une will now permit.” j 
Another Message was brought from his _Ma- 
jesty by ıhe Speaker, Thursday 5th of June. 
* His majesty wished them to remember the 
Message he last sent them, by wluch he set a 
day ior the end of this session, and he com- 


' —manded tise Speaker 10 let them know, that he 


wül certainly hold that day prefixed without al- 
teration ; and because that cannot be, if the 
bouse entertain more business of length, he re- 
quires them, tbat they enter not into, Or pro- 
ceed wish any new business, which may spend 
greater time, or wlich may lay any scandal or 
aspersion upon tlıe state-government or ıninis- 
ters ther ER s . 
Sir Robert Philips, upon this occasion, ex- 
himself thus: I perceive, that towards 
God, and towards ‚nun, there is little hope, 
after our humble and careful endeavours, 
seing our sins are many and sn great: I con- 
sıder my own infirmities, and if ever my pas- 
uns were wrought upon, tbat now this mes- 
sage stirs me up especially; when I remember 
with what moderstion we have proceeded, I 
cannot but wonder to see the miserable straight 
we are now in: what have we not done, to 
hzre merited ? Former times have giren wounds 
enough te the people’s liberty, we came hither 


int of wounds, and we have oured what we |. 


«old; and what is the return of all but misery 
and desolation? \Vhar did we aim at, but to 
bate served his majesty, and to have done that 
wLich would have made him great and glori- 
025? If this be a fault, ıhen we are all crimi- 
raus. \Wbat shall we do, since our humble 

urposes are thus prevented, which were not to 
Be iasd any aspersion on the government, 
s.0ce it tended to no other end, but to give his 
iyesty true information of his and our dan- 
ger’ Andto this wenre enforced out of a ne- 
cessity of duty to the king, vur country, and to 
posterity ; but we being stopped, and stopped 
ın such manner, as we are Eujoined, so we must 
row leave io be ® councl. I hear this with 
thut grief, as tlıe saddest message of the great- 
est !oss in ıhe world. But let us still be wise, 
be humble; let us make a fair declaration to 


the king. Su re 

Sır Tohn Elliot. Our sıns are so exceeding 
great, that unless we speedily return to God, 
God will remove himself further from us: 
je know with what affection and integrity 
we have proceeded bitherto, to have gained his 
majesty’s beart, and out. of a necessity of our 
duty, were brought to that course we were in: 
I doubt, a misrepresentation to his majesty 
kath drawn this mark of his displeasure upon 
ws: I obserye in the Nessage, amongst other 
sd particulars, it is conceived, that we were 

vos, BI. 
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about to lay some aspersions on tlie govern- 
ment; give me leave to protest, that so clear 
were our intehtiobs, that we desire only to vi. 
dicate those dishonours to our king and couns 
try, &c. It is said also, as if we cast some as- 
persiuns on his majesty’s ministers; I am con- 
fident no winister, how dear soever, can— 


Here the Speaker started up from the seat 
ofthe chair, apprehending sir John Elliot in- 
tended to fall'upon the Duke, and some of the 
ministers of state; and said, There » a com- 
mand laid upon ne, that I must command you 
not to proceed.—Whereupon sir John Elliot 
sate down. r 

Sir Dudley Diggs. I am as much griered 
asever. Must we not proceed? Let us sit iu 
sileneı, we are miserabl&, we know not what 
to do. 


Hereupon there was a silence in the house 
for a while, which was broken by sir Nathaniel 
Rich, ın these words: 

Sir Nathaniel Rich. We must now s 
or for evet hold our peace ; for us to be silent 
when king and kingdom are in this calamity, 
is not it. The question ıs, Whether we shall 
secure ourselves by silence, yea or no? I know 
it is more for our own security, but it is not for 
the security of those for whom we serve; let 
us think on them: some instruments desire a 
change, we fear his majesty’s safety, and the 
safety of the kingdom, I do not say we now see 
it; and shall we now sit still and do notlung, 
and so be scattered? Let us go together to 
the lords, and sahew our dangers, that we may 
then go to the king together. . 

Others said, that tlie Speech lately spoken 
by sir John Elliot had given oflence (as they 
feared) to his majesty. 

Whereupon the House declared, ‘That every 
' member of the. house is free from auy undu- 
“ tiful Speech, from the beginning of the parlia- 
€ ment to that day ;’ and’ ordered, ‘'I'hat tlıe 
* house be turned into a Committee to consider 
‘ what is fit to'be done for the aafety of thıe 
* kıngdom ; and that no man go out upon pain 
€ of going to the Tower. But before the 
Speaker left the chair, he desired leare to go 
forth; and the house ordered that he may g 
forth, if he please. And the house was here- 
upon turned into a Grand Committee: Mr. 
Whitby in the chair. 

Mr. Wandesford. Il am full of grief’as others, 
let us recollect our English hearts, and not sit 
still, but do our duties: two wäys are pro- 
pounded, to go to the lurds, or to the king ;I 
think it is fit we go to the king,-for this doth 
concern our Liberties, and let us not fear to 
make a Remonstrance of our Rights; we are 
his counsellors. There are some men which 
call evil good, and good evil, and bitter sweet ; 
Justice is now called popularity and faction. 

Sir Edward Coke. We bave dealt with that 


‚duty and moderation that never was the like, 


rebus sic stantibus, after such a violation of the 

Liberties of the Subject: let us take this to 

henrt. In 30 Ed. 3, were they then in doubt 
Q 
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‘in parliament to name men that ımisied the 
king? They acoused Jolın de Gaunt, the king’s 
son, and lord Latimer, and lord Nevil, for mis- 
adrising the king, and they went to the Tower 
for it; now when there is such a downfal of the 
state, shall we hold our tongues? FKlow shall 
we answer our dutiesto God und men? 7 H.4, 
Parl. Rot. n. 31, & 32, ı1 11.4, n. 13, there 
the Council are complained of, and are remov- 
ed from the king; they mewed up the king, and 
dissuaded him from the comının good; and 
why are we now retired from that way we were 
in? Wiy may we not name thuse that are the 
cause ofall our evils? In 4 H.3,& 27 E. 3, 
& 13 R. 2, the jwrliaiment moderated tbe king’s 
prerogative; and nothing grows tu abuse, but 
this house hath power to treat of it. What 
shall we do? Let us palliate no longer; ıf we 
do, God will not prosper us. Ithink tlie duke 
of Buckingham is the cause of all our niseries ; 
and till the king be informed thereof, we shall 
never fo out with honour,. or sit with houour 
te rt is the graevance of grievances: 
let us set dewn the causes of all our disastere, 
and all will reflect upon him. As fur going to 
the lords, that is not via regia ; our liberties are 
now impeached, we are crncerned; it is not 
2ia regis, the lords are not participant wich our 
liberties. 

Mr. Selden advrised, That a Declaration be 
druwn under four heads: 1. To express the 
house’s dutifal carriage towards his majesty. 8. 
To tender their Liberues tlıar are. violated. 3. 
To present what the purpose of. the house was 
to baue dealt in. 4. That that grens person, 
viz. the Duke, fearing himself to be questioned, 
dni interpose aud cause this distraction. All 
vhes time, (said he) we have cast a manıle on 
what was Jone last parliameuıt; but now being 
driven again to look on that man, let us pro- 
eeud, with that which-was then well begun, and 
let zlıg charge be renewed that was last parlie- 
ment agamst hin, to which he made an answer, 
tat the perticelass were sullcient, that we 
migbt-demand judgment on that answor only. 


“ Tan conchusion, the house agreed upon several 
Heads for a Remanstrance. But the Speaker, 
who after he had leave to go furth, went pri- 
vately to the King, brouglıt tliis Message: 

“ That his majesty commands for the pre 
sent they adjouru the house till to-morrow 
morning, and thas all committees cease in the 
mean tine.”—Anıl the house was accordingly 
adjourned. °. 

At the same time the king sent for the Lord- 
Keeper to attend him presently ; the house of 
lords was adjourned ud hibitum. The Lord- 
Keeper being returned, and the house resumed, 
his lordship signified his majesty’s desire, that 
tbe house and aJl comunittegs be adjourned till 
to-Mmorrow morning. 


Friday, 6th ef June, Mr. Speaker brooght 
another Message from the King, and said :— 
in my service to this house I have hadmany 
‚undeserved favours from you, wbich I shall 
‚ever with all humbieness acknomledge, but 


none can be greater than that testimony of 
your conhdence yesterday ehewed unte me, 
wbereby I hope I have dune nothing, or made 
any representation do his mejesty, bat what is 
for the honour and serwice of this house ; and I 
will have my tongue clere te my mouth, be- 
fore I will speak .to the disndwantage of any 
member thereof.: I have now a Messuge to de- 
liver unto you; ga i 

“ Wheveas his majesty understanding, that 
you did conceive his last Megusage ‘to restrain 
in your just pruvilages,.these are to declare 

is intentions, That ke bad .no meaning of bar- 
ring you from what badlı been your right, but 
only to auoid all. scandals en his council and 
actions past, 'and' dat his wninisters might not 
be, nor ‚himself, under vkeir names, taxed for 
their counsel unto his-mejesty, and that no such 
particulars should be taken in hand, as would 
ask a longer time of consideration than what 
be hath 'ulreudy preized, and still resolves to 
kold ; that so, for tıls time, Christendom might 
take notice of a sweet parting hetween him and 
iüs people: which ifit fall out, his majesty will 
not be long from another meeting, when such 
grievances, if there be any, at their leisure and 
eonwenience may be considered.” 

Mr. Speaker pruceeded: 

I will observe someswwhat out of this Messace; 
ye ınay obserre a great inclinatien in his ma- 
jesty to meet in thıs house. I was buld yes- 
terday to take notice of that liberty ye gave 
me to go to his majesty: I kuow there are 
none here but did imagine whither I went, 
and but that I knew you were desirous and 
content that I should leave you, I would not 
have desired x: give me ienve to say, This 
Message bars you not of your right in mat- 
ter, nay, not in manner; but it rencheth to 
bis counsels past, and for gwing him cowısel 
in those things which be commanded. 


The House uf Lords fikewise received this Mes- 
sage by the Lord-Keeper. 


“.Ny Lords, his majesty takes notice, to your 
great advantuge, of the procoedings of this 
house upon the hearing of his majesty’s Mes- 
suge yesierday; he accounts ıt a fair respect, 
ıhat ya would neither ugree on auy committce, 
or send any Nlcssage to his majesty, though it 
were in your own hearts, but yield yourselves 
to his majesty’s Message, and defer your own 
vesolutions till you meet agein at the time ap- 
poiated by his nınjesty. Yer his majesty takes 
it in extreme good part to hear wilıat was in 
your heart, and especjally that you were so sen- 
sible of tlıe inconvenience ‚that might ensue 
upon the bresch of ıhis parliament : wlich if it 


had kappened or shall hereafter pre: his 


ınajesty assures himself, that he simil stand 
clear before (God and men of the, otcasion.— 
But bis majesty saith, Yehad just cause to bes 
sensible of the danger of considering how the 
state of Christendom now stands in respeot of 
the multitude and strengih of our enemies, and 
werkness on our part. All which his ınajesty 
knows very exaciiv, and in respect tlıcreos, 
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called tis parliament ; the perticulars his. ma- | lay any aspersious upon him, but: oat oßa ne- 
jesy bo.ds it needless to recite, especially to | cessity te prevent the imminent dangers we ar 
your lordships, since they are apparenz to all | surreunded wish, and to preseut to him the af- 
men: neither will it be needful to reiterate | fairs at home aud abroad, and to desire his ma- 
them to his majesty, whose cares are most at- | jesty, that no interposition or mis-iuäirmation 


tentive upon tbem, and the best remedy that 
an be tivught on therein, is, if his sabjects do 
tbeir parts. Therefore his majesty wives you 
hearty ıhanks, and bid me tell vou, that nothing 
bsth Leen ınore acoeptable to him all che time 
this perliamen . t, > A datiful und dis- 
aeet carriage of your ips, which he 
ksseth haıh been & chief Sotire to bis najee 
© sıapend those intentions that were not far 
from a resolusipn.” 


$ü Robert Philips assumed the debate, upon. 
de Message delivered by the Speaker, and 
sad; Irise up wich a disposition, somewhet in 
more bope of comfort than yesterday ; yet, in 
regard of the uncertainty «of counsels, I shall 
katchange much. In abe Arst place, I wust 
be bold without flattering, a thing, not ineidens 
to me, to tell you Mr. Speaker, you have nat 
slyatalltimes discharged the duty of a good 
Speeker, but of a guod man ; for which I ren- 
dr you many thanlıs — Another respect touch- 
134 kas majosty’s Answer to aur Petition ; fires, 
What answer fall aut to be short, I free hie 


that which we all expected: but io that, as in 
über, we baue suflered, by reason of inter 
persoas between his majesiy and us. 

the day is by intervenient accidents di- 
veted from thas, but so, sin time we ga te 
Luasjeer; therefore let us ramuve those jea- 
kusies in his majesty of our procesdings, ihas 
by some men overgsown have bem mMisrepre- 
sated. We have proceeded with temper, in 
conlıdence of his mnjesty’a gonuness to us„and 
var hdelity to him ; and.if any have eonstruedl, 
at what we bare done hatlı, been out of fenr; 
lt bin know we came hither freemen, and’ will 
ee resolve to endure the worst; and they are 
Par men that make such interpretations. ef 
perkaments. In this way and method we pro 


tded, and if any thing fall out üy, it 
sn kiog C that advised himself, but 
kiug Chasles misadvised by others, and mi 


ky misordered counsel ; i6 beaonies us tu con- 
uder what we were doing, and now te advise 
viatisät to be done. We were taking! con- 
Wersuun of the state oftbe kingdom, and to 
present to us majesty the danger he anıl we 
wen, fsince any man hatl been named in 
Prtcular, (\bougb- 1 love to-speak of my bet- 
ters with hunsility) let Lim thenk hiself and 
counsels, but those necessary jealousies give 

8 occasıon to name Lim; I assure myself we 
dal procoed with-temper, and give his mejesty 
“sfacton, if w@ proceed in that way. His 
Bacay's ıme is now explanatory in point 
« car libsrties, that he intends not to bar us of 
vu rights, and that be would not Luve auy ns 
Arion cast om the counsels past; let us pre- 
“a (g his majesty shorty and faiıhfully, and 
our intentions, that we intemd- mot, Lo 








of men ja fault may prevail, but to e the, 


issue that shall be full of duty and loyalty, 


The Commons sent a Massage to tho Lords, 
that they would join in an huınble request te 
‚the king, tbat a clear and satisfactory Answer 
be given by his majesty in full parliament to the- 
Peution of Right; whereunto the lords did. 
agree. 


and ?, the King came to tNd Lords Ffouse, 
and the house of commons weresent for. And’ 
the Lord-Keeper presented the humble Petition 
of.both Lkunses, and said, A 

‘«‘ May it please your mast exoellent majesty. 
the lorda spiritual and-teinporal, and cammone 
in garliargent assenıbled, taking inte censidera» 
tion that the gand inteligeuoe between yous 
'majesty aud your people doth much (lepend 
337 youn majesty’s Auswen unte their Petition 
‚of Right formerly presented; with- unanimous 
‚oonsent do now become most hurable suitors 
‚unto your majesty, .that yauı would ba geneir 
ously plaased to give a- clear and satisfaotory 


| Answer thereunto in fall pewliement.” 
naesty, and I believe his resalution was to give | 


Whereunto the Ring repfied, 


« The Answer I have already given you was 
made with so gaod deliberation, and approved 
by the jadgments of so’ many wise men, that I 
anuld; not bava imagined bur it should have 

iven you full satisfaction ; bat tw avoid all amr 

iguoas interpretations, and to shew you that 
there is no doubleness ia my meaning, Lam 
willing to please yau as well in words as ın sub- 
stairce ; rend your Petition, and you shall have 
an Answer that I am sure will please you.” 

The Petiinon was read, and this Auswer was 
returned : 

Soit droit fait come il est desirö.par ng 

“ Plıis E am sure (said hisrhajesty) is fall, yet 
mo more than ] granted' you in ıny first Answer; 
for the meaning ofthat wasto confirm all your 
Liberties, knowing, according tb your own pr 
testations, that you neither mean nor can 
my Prerogative. And Fassure you, my maxim 
is, that the people’s Liberties strengthen the 
king’s Prerogntive, and'tiie king’s Prerogative is. 
to defend! the people’s Liberties. You see how 
ready I have heited myself’ to satisfy ybur de- 
memnds, so that I have done my’ part; where 
fore, if this parliament Have not a happy con- 
chisiön, the sin is yours, I am free from it,” 


Whereupon the Coinmons returned to their 
own house with unspeakable joy, and resolverl 
so to proceed as to express their thankfulness., 


The King’s Message to the Tower House by 
sir Humfrey May, 10th of June 1628. 


‚ His majesty ıs well pleased that your Peti- 
‚tion of Right, and bis Auswer, be not only re 
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corded in both houses ofparliament, but also in 
all the courts of Westminster; and that his 
pleasure is, it be put in print for his honour, 
and the content and the satisfaction of his peo- 
pie: and that you proceed checriully to settle 
usinesses for the good and reiormation of the 
commonnwealth. 


June 26. Te Speaker being sent for to the 
king at Whitehall, came not intothe house till 
about nine o’clock. And after prayers, the Re- 
ınonstrance concerning Tunnage and Poundage 
being‘ ingrossed, was a reading in the house; 
and while it was a reading, the king sent for the 
Speaker and tbe whole house, and the king 
made a Speech as followeth: 


« It: may seem strange, that I came so sud- 
denly to end this session ; before I give my 
assent to the bills. ‘I will tell yon the cause, 


though I must avow, that I owe tbe account of 


my actionsto God alone. Itis known to every 
one, that a while ago the house of commons 
gave me a Rermounstrauce; how acceptable, 
every man may judge ; and for the merit 
of it, I will not call that in question, for I am 
sure no wise man can justify it.—Now, since I 
am truly informed that a second Remonstrance 
is-preparing for me to take away the profit of 
my "Iunnage and Poundage, one of the chief 
maintenances of my crown, by alledging I have 
given away ıny right thereto by ıny Answer to 
your Petitjon :—T'his is so prejudicinl unto me, 
that I am forced to end this session some: few 
hours before I meant, being not willing to re- 
ceive any more Remonstrances, to which I 
must give a harsh Answer. Anıl since I see, 
that even the house of commons hegins alrendy 
to make false cunstructions of what I granted 
in your Petition, lest it be worse interpreted in 
the country, I will now make a Deckaration 
concerning the true intent thereof:—T'he pro- 
fession of beth housesin the time of hamınering 
this Petition, was no way to trench upon my 
Prerogative, saying, they had neither intention 
or power to hurt it. Therefore it ınust needs 
be conceived, that I have granterl no new, but 
only confirmed the antient Liberties of ıny 
Bubjects. Yet to shew the clearness of my in- 
tentions, that I neither repent nor mein to 
secede from any thing I have promised you, I 
do here declare myself, That those things which 
have been done, whereby many have had some 
cause to suspect the Liberties of the Subjects 
to be trenched wpon, which indeed was the 
first and true ground of the Petition, shall not 
‚hereafter be drawn into example for your pre- 


Judice ; and froın time to time, in the word of 


a king, ye shall not have the like cause 10 com- 
plain. Butas for ’Tunnage and Poundage, it is 
atlıing I cannot want, and was never intended 
‘by you to ask, nor meant by me, I am sure, to 
grant.— To conclude, I command you all that 
are here to take notice of what I have spoken 
‚at this time, to be the true intent and ımeaning 
of what I granted you in your Petition ; but 
especially you, my lords the Judges, für to you 


only, under me, belongs the interpretation of 





laws : for none of the houses of parliament, 
either joint or separate, (what new doctrine 
soever may be raised) have any power either to 
make or declare a law without my consent.” 


Then the Lord Keeper said, It is bis ma- 


jesty’s pleasure that tlıis session now end, and 
that the parliament be prorogued till the 20ıh 
of October next. 


In the following sessions, viz. Wednesday, 


January 21st, it was ordered that Mr. Selden 
and others should see if the Petition of Risht 
and his. majesty’s Answer thereanto were in- 
rolled in the Parliament Rolls, and ıhe Couris 


at Westininster, as bis majesty sent them word 
the last session, they should be; and also ın 


what manner tbey were entered ; which was 
done accordingly, and Mr. Selden made report 


to the house, that his majesty’s Speech made 
the last day of tlie session in the upper house 
also entered by his miajesty’s comınund.—Lere- 
upon Mr. Pyın moved, that the debate hereof 
should be deferred till Tuesday next, by renson 
of the fewness of the house. 

Sir John Elliot.: This which is now men- 
tioned, concerns the honoar of the house, and 
the liberty of the kingdom ; it is true, it de- 
serves’'to be deferred till there be a full house, 
but it is goed to prepare things. I find ıt isa 
great pomt; I desire a select Committee may, 
enter into consideration thereof, and also how 
other Liberties of the kingdom be invadel. 
find in the cönntry the Petition of Right printed 


 mdeed, but with an Answer that never gave 


any satisfaction : T desire a coınmittee may 
consider thereof, and present it to the hoüse, 
and that the priuter be sent for tn give satls- 
faction to the house, by what warrant ıt was 
printed. Which was ordered. A 

Mr. Selden. For this Petition of Right, it ı$ 
known how lately it hath been violated since our 
last,meeting ; the Liberties for life, person and 
freehold, how they have. been invaded ; and 
hare not some been committed, contrary {0 
that ? Now we, knowing these invasions, must 
take notice of it. For Liberties, for State, we 
know ofan order made in the Exchequer, that 
a sheriff was commanded not to execute 8 TE 
plevin, and men's goods are taken and must not 
be restored. Whereas no man ought to lose 
hfe, or limb, but by law; hath not one lately 
lost hie enrs (meaning Savage) that was CeN- 
sured in the Srerchanker by an arbitrary 
sentence and judgment ? Next, they will take 
away our arms, and then our lives. Let all sec 
we are sensible of these cıutstoms creeping UPOR 
ns: let us make a just presentation bereoi t0 
his majesty. 


Norton the King’s Printer was brought tothe 
bar, and asked by what warrant the Additions 
to the Petition were printed? He answered, 
that there was a warrant (as he thought) from 
the king himself. And being asked whether 
there were not some copies printed without nd- 
ditions, he answered, there weresome, but the} 
were suppressed by warrant, 
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Sır John Ellist desired some clearer satis- 
faction might be. made, and that he might An- 
swer directly by what werrant,—Whereupon 
be was called in again : who said, he did not 
remember the particular, but sure he wasthere 
was a wärrant. 


Mr. Selden reported from the Committee 
concerning fhe printing of the Petition of Right, 
that there were printed 1500 without any Ad- 
dition at all, which were published in the time 


of the last parlinment : but since the parlie+ |. 


1629. Case of Walter Long, esq. [294° 


meut, other copies have been printed, and 
these sopprest and made waste paper; which 
the Printer did, as he said, by command from ' 
Mr. Attorney, which he received from his ma- 
jesty. And the Printer further said, That the 
Attorney was with the Lord Privy-Seal at 


| Whitehall, and there delivered unto the Printer 


sundry papers, with divers hands to them, and 
onthe backside was endorsed thus, * We will 
“and command: you, that these Copies be 
‘ printed.’ 

Which put an end to this Grand Aßaır. 





128. Case of Warrer Long, esq. 


Sheriff of Wilts, and one of the 


Burgesses for Bath, for absenting himself from his Bailiwick 
to attend his duty in Parliament: 4 Cuarres I. A.D. 1629. 
[1 Rushworth, 684. 2 Cobb. Parl. Hist. 518.]_ | 


Ix Hilary Term, 1629, tbe Case of Walter 
Long, esq. one of the imprisoned Gentlemen, 
came.to hearing in the Star-Chamber, which 
was as followeth : I ıe 
An Ioformation was exhibited into the Star- 
Chamber, by sir Robert Heath, knight, his ma- 
pesty's Attorney-General, plaintiff, against the 
said Walter Long, defendant, for % great and 
presumptaous Contenipt against his majesty, 
or beach of duty and trust of his oflice, and 
for manifest and wilful breach of his oath 
tken as High Sheriff of the county of Wilts, 
and not resıding and dwelling in his own per- 
on inthe said County, according to the said 
cath; bat being chosen one of the citizens für 
tbe city of Bath, in the county of Somerset, to 
serve forthe said city in.the last parliament, by 
colour thereof he reinained at London or West- 
minster, daring the time of that parliament by 
te space of three months and above, in neg- 
ect of his duty, and in manifest contempt of 
the laws of this kingdom: which cause was 
bow, by his majesty’s said Attorney-General, 
ght to hearing upon the defendant’s own 
confession. 


And apon opening the Answer, and reading 


the Eramination of the said defendant, it äp- 
peared to this Court, ° That the said defend- 
“ant Long was by his now majesty made High 
‘Sheriff of tbe county of Wilts in or about 
"November, in the third year of his majesty’s 
‘reien, and received his patent of sheriffwick 
‘for the said county abont ten days after ; and 
“that be took an oath before one of the masters 
“ofthe Chancery, für the due execation of the 
“sad office of Sheriff of the said coanty.’ In 
oath, as appeared by the same there 

read ın court, he did swear, That he would in 
s own n remain within his Bailiffwick 
during all the time of-his Sheriffvick, unless he 
bad the king’s license to the contrary ; and 
that at an election of citizens for the snid city 
ef Bath, tbe said defendant Long was chosen 
one of the citizeus to serve for the said city of 
Bath in the parliament then summoned, to be 
and commience upon the 17th day of 


March in the said 3d.year of his majesty's 
reign ; and being so chosen, and returned by 
the Sheriff of the county of Somerset, notwith- 
standing his said oath taken to remain in his 
proper person, within his bailiffwick, unless he 
were licensed by bis majesty, he the said de- 
fendant did nıake his personal appearance in 
the commons house of parliament, at the city 
of Westminster, in the county of Middlesex, 
and did, during the most part of the said par- 
liament, contimie in and about the cıty of Lon- 
don and Westminster, and did attend in the 

arliament as a citizen for the said city of 

ath:: during all which time he likewise was 
and continued High Sheriff for the said county 
of Wilts, and had no particular license from 
his majesty to the contrary. Upon considera- 
tion whereof, as also of the particalar causes 
and reasons of the defendant’s demurrer and 
plea formerly exhibited unto the said Informa- 
tion, the benefit whereof was by order of the ' 
court reserved unto the defendant to be debat- 
ed and considered of at the hearing of this 
cause, and of divers other matters now urged 
for the defendant, both to have justihied his the 
said defendant’s attendance in parliament, and 
his not residence in person in the county 
whereof he was then’ Sheriff; and amongst 
other things, that it properly belonged to the 
house of parliament to judge of the justness or 
unjustness- of the said election ; and upon 
grave and mature consideration thereof, had 
and taken by the court, their lordships did not 
only conceive the said demurrer and plea, and 
other tbe arguments end’ reasuns used by the 
defendant and his counsel to be of no weight or 
strength, but also to be in opposition and dero- 
gation of the jurisdiction of the court;; the rea- 
sons moved and urged for the defendant’s ex- 
cuse' or justification being clearly answered, 
and the charges of the Information made good 
by Mr. Attorney-General, and others of his- 
majesty’s counsel learned. And therefore the 
whole eourt were clear of opinion, and did so 
declare, * That the said defendant, who at that 
‘time, as High Sheriff, had the custody and 
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< charge of the eounty of Wilts conmitted unto 
“kim by his majesty, and had taken his vath 
© according te the law to abide in his proper 
© person within his bailifiwick during all the 
° time of his sherilfwick as aforesaid, and whose 
© tzust and employment did require.his personal 
© attendanee ın the said cuunty, had not only 
“.commitied a great eflence in vielating the 
€ saıd oath so by him taken, but also a great 
- € misdemeanor in breach of the trust committed 
“ unto him by his majesty, and in contempt of 
< his majesty’s pleasuze signified unto him by 
©“ and under his highness’s great seal, when he 
€ granted unto him the said office of sheriffwick 
€ aforesaid.’ 

For which said severed great offences m 
breaceh ef bis said oath, neglect of the trust 
and daty of his oflice, and the great and high 


contempt of his majesty, their lordakips dad 

hold ihe same defendant worthy the seitence 

ofthe court; the rather, to the end that by. 
this example tlie sherifis of all other counties 

may be deterred from committing the like of- 

fences hereafter, and may take naetice, that 

their personal residence and attendance is re- 

quired: within ıheir bailiffwicks during the time 

of their sberiffwick. The ceurt therefore 

thought fit, ordered, adjudged, and decreed, 

That the said Defendaus should stand and be 

committed' to the Prison of the Tower, there 

to remain during his majesty’s pleasure, and 

also to pay a fine of 2,000 marks to hismajesty’s 
use ; and further, make his humble submission 

and achnowledgraent of his offence both in rbe 

court of Star-Chamber, and to Iiis majesty, be- 

fore his tlrence eulargenrent. 





129. Proceedings against WıLLıam StrRrovp, esg. Waren Long, 
esgq. JOHN SELDEN, esq. and others, on am Habeas Corpus, 
in Banco Regis: 5 Cuarrzs 1. A.D., 1629.* 


ON February 23rd, the house of commons 
being upon tbe debiate of the business of the 
Cusiomers, wo had seized Goods belonging to 
Mr. Rolls, a member of the hause, dissol: ed 
themselves into a grand coınmittee, and ar last 
resolved, “ Tbat Alr,. Rolls, a member of the 
house, ought to have privilege of person and 
goods; but the command of ıhe king is 50 greaz, 
that they leave it to the house.” - 

After wbich, the king’s Message, in justifica- 
tion of the Farmers and Otlicess of the Customs, 
wastaken into consideration; which oecasioned 
warm debates, and the Speaker (Finch) being 
moved to put the question then proposed, re- 
fused to do it, and said, * That he was otlıerwise 
* commanded by the king.’ 

Tben said Mr. Seiden, Dare not you, Mr. 
Speaker, put the question wben we command 
you ? If you will not put it, we must sit still ; 
tlıus we shall never be able to do any thing, 
They tbat come after you, may say, They have 
the king’s command not to do it. We sit here 
by the command of the king under the Great 


Seal, and you are, by his ınajesty, sitting in. this | 


royal chaır, before both. houses, appuinted fur 
our Spenker: and now you rejuse to perform 
your ofüce. 

Hereupon the house, in some heat, adjourned 
till Wednesday the 35tb, when botlı houses, by 
his majesty’s command, were adjourned until 
‚ Monday the 2nd of March. 

March 2. The commons met, and urged the 
Speaker to put the question; who said, “ I have 
© a command from the king to adjourn till Ma-ch 
“the 10th; and put no question.’ And endea- 
vouring to-go out uf the Chair, was notwith- 
standıng held by some members (the house fore- 
seeing a dissolution) till a Protosiation was 


® See Proceedings against Lord Eordwich, 
15 ©. 1. 16. 





in parliament, were comınitted close 








published in the house; 1. “ Against Popery 
and Arminianism.. 2. Against Tunnage and 
Poundage not granted by parliament. 3. If 
any merchaat yield or pay Tunnage and Pound- 
age not granted by parliament, he should he 
reputed a betrayer of the liberties of England.” 

H n the king sent for the Serjeant of 
the house ; but he was detained, the door be- 


inB locked: Then he sent the Gentleman Usber 
b) 


the Lords house, with a Message; and he 
was refused admittance, tillthe said Votes were 
read. And then ın much confasion the house 
was adjaurned te the 10tlı of March. Nerer- 
theless his majesty, by proclamation, dated tlıe 
znd of March, declares the parliament to be 
dissolved. (Thouyh the proclamation was not 
published till the 10th) and ıbe day following, 
(the Srd) warrauts were directed from the coun- 
cil to Denzil Hollis, esg. ; sir Miles Hobart, 
sir John Elliot, sır Peter Hayman, Jobn Selden, 
William Coriton, Walter Long, William Streud, 
Benjamin Valentine, esgrs.; commanding their 
personal appearance on the morrow. At which 
time, Mr. Hollis, sir John Elliot, Mr. Ceriton, 


‚Mr. Valentine, appeariug, and relusing to asır 


swer out of parliament what was said and done 
risuners 
to the kower ; aud Warrauts were given (the 
parliament being still in being) for the sealing 
up of the studies of Mr.’ Hollis, Mr. Selden, 
aad sir John Elliot. But Mr. Longand Mr. 
Stroud.not then, nor for some time after, ap- 
pearing, a Proclamatien issued forth for the ap- 
prehending of tbem. 

The king purpusiag to proceed against the 
members of tbe house of comurons, who were 
committed to prison by him in the Star Cham- 
ber, eaused certain Questions to be propased 


| tw the Judges upon tha 25th of April. Where- 
‚upon all the Judges met at Serjeants-Ina by 


command from his majesty, whese Mr. Attor- 
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ney proposed certain Questions concerning the 
Oßences of some of the parliament men com- 
mittel to the Tower, and other prisons: At 
wbich time, one question was proposed and re- 
solved, vie. ‘ That the statute of 4 P. 8, inti- 
*ied,* An Act concerning Richard Strode,’ was 
ß Sen act of parliament, and extended 
“ only to Richard Strode, and to those persons 
“that had joined with him to prefer a Bill to 
‘the house of commons concermng Tioners: 


* And althoogh the act be private, and extend- 


“ ech totbem alone, yet it was no more ıhan all 
°< ocher parltament meu, by privilege of the 
“ house, ouglıt to bave, vız. Freedom of’speech 
‘ concerning those matters debated in parlia- 
‘ ment by a parliamentary course.’ 

Tbe rest of tbe Questions Mr, Attomiey was 
wished tu set downin writingagainst anotherday. 

Upon Monday following, all the Judges niet 
sgain, and then Mr. Attorney proposed these 
Questions : 


OT © 

1. Wbether if any Subject hath received pro- 
bable mformation of any Treasen or treacherous 
au or intentien agamst the king or state, 
that Subject ought not to make known to the 
kıng, or his miele eommissioners, when 
thereunto he shall be reqnired, what informa- 
usn he hath received, and the groands thereof; 
to the end the king being truly informed, may 
prevent the danger ? And ifthe said subject in 
soch case shall refuse to be examined, or to an- 
swer the tions which shall be demanded of 
km for her ingquiry and discovery of the 
truth, wbetber it be nnt a high contempt in him, 
penishable in the Star Chanıber, ns an oflence 
against the Bun Justice and government of 
tbe ki | 

Sei. Tise resolution and emswer of all the 
Justices, That st. is an ofßence punishable as 
sSaresaid, so that this do not crmeern himself, 
but another, nor draw him to danger of treason 
or contempt by his answer. 

2. Whetber it be a gund answer or excuse, 
Leing tbus interrogated, and refusmg to answer, 
to say, That he was a parliament man when he 
received ıbe information, and that he spake 
thereof in tlıe parliament house : and therefore 
the parlianıent being now ended, he refused to 
answer to any such gucstions but ın the parlia- 
ment house, aud not im any other place ? 


Sol. To this the Judges, by advice privately. 


to Mr. Attorney, gave ıhis Answer, That thrs 
eıcuse bemg in nature ofa plea, and un error 
in judgment, was not ie until he were 
orer-raled in an orderly manner to innke ano- 
tber answer; and whetber the party were 
brought in ore fenus, or by information, for this 
he was not to be punished. 
3. Whether a parliament man, committing 
an offence agaiııst tlıe king or counchH not ma 
way, might, after che parliaınent 
ended, be punished or not? 
Sol. I the Judges, una voce, answered, he 
mieht, if be be not punished for it in parliament ; 
for the parliament shall notgive privilege to any 


© enntra morem parliamentarium,' to exceed the 
kunads and Iımits of his place end duty. And 


ali ngreed, That regularly he cannot be com« 
elled out of parliament to augwer things done 
ın parliament ın a parliamentary course ; but 
ft is otherwise where things are done exorbi- 
tantly, for those are not the acts of a court. 
4. Whether ifone parliament man alone shall 
resolve, or two or three shall 'covert!y conspire 


to raise false slanders and rumours against the 
tords of the council and judges, not with intent 
to questiun them in a lege} cotirse, or in a par- 


liameritary way, but to &last them,'and to bring 
then to hatred of the people, and the govero- 
ment in contempt, be punishable in tlıe Star 
Chamber after the parliament is’ ended ? 

Sol. The Judges resolwe, That thre same was 
penisbable ont Ntement, as an offence ex- 
orbitent eommitted in parliament, beyond the 


office, ‚and besidestheduty of a parlinment mag. 


There was another question put by Mr. At- 
torney, viz. " 


» „ Whether if a men in parliament, by way öf 


digression, and mot upon any occasion arising 
concerning 'the saıne im’ Bann. shall say, 
The Lords of the Council end the Judges had 
agreed to traınple upon the Liberty of'the Sub- 


ject, and tlie Privileges of Parliament, he were 


punishable or not ? 

The Judges desired to be spared to ınake any 
Answer thereunto, because it concerned them- 
seives in particular.® 








nn a 


® Nalson itı his Collections, vol. 2. p. 873, 
says, There were several Questions proposed 
to the three Chief-Judges about matters ir Par- 
liament, to which they gave these answers; 
wlich being something different from what is 
above,are here mserted:: Quare 1. Whether a 
Parliament-man, offending the king criminally 
or contemptuonsty in the parliament-house 
(and not then punished), may not be punished 
ont of parliament ? Answer. We conceirve, tlıat 





:ıf a parliament-man, exceeding the privilege of 


parliament, do criminally or contemptuouslv 
offend the kmg in the parliament-house (and 
not tbere punisbed) may be 'punisbed out of’ 
parliament.—2. Whbether the king, as he harı 
the power of calling and dissolring a Parlio- 
ment, huve not also an absolute power to cause 
rt to be adjourned at his pleasure? Ans. We 
conceive, that the king hath the power of com- 
manding of adjournments of partiaments, as 
weil as of calling, proroguing and dissolving of 
perliaments : But for tlie manner thereof, or 
the more particular answer to this, and tlıe next 
subseqmient question, we refer oorselves to the 
precedents of bath hauses.— 3. Whether, iftho 
king do command an adjourument to be made, 
he hath not also power to command all further 
proceedings in parliament 10 cease at that time? 
4. Whether it be not a high contempt in a 
member of the house, contrary to the king’s 
express commandment, contemptuously to op- 
pose the adjournment ? Ans. The kıng’s ex- 

ress commendınent being signified for an ad- 
journment, if any after that shall contemptu- 
ous!y oppose it, further, or otherwise than thie 
privtlege .of the hause will warraot; this we 
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The next day Mr. Attorney put the Judges 
another case. 

It is demanded of a parliament-man, being 
called ore tenus, before the court of Star-Cham- 
ber, being charged, that he did not submit ham- 
self to examination for such thiogs as did con- 
cern the king and the government of the state, 
and were afırmed to be done by a third person, 
and not by himself’; if he coonfesses his hand to 
that refusal, and make his excuse, and plead 
because he had privilege of parliuınent ; 


Whether the Court will not over-tule this 


Plea as erroneous, and that he ought to make 
a further answer ? | 

Ans. It is the justest way for the king 
“and the party not to proceed ore tenus, because 
it being a point in law, it is fit to hear counsel 
before it be over-ruled ; and upon an ore tenus, 
by tbe rules of Star-Chamber, counsel ought not 
to be admitted; and that it would not be für 
the bonour of the king, nor the safety of the 
subject, to proceed in that manner. [But the 
king dropped the Proceedings agaiost theın in 
the Star-Chamber.] 

Pasch, 5 Car. upon an Habeas Corpus of this 
court to bring the body of William Stroud, 
esq. with the cause of his imprisonment, to the 
marshal of the King’s-bench ; it was returnerl 
in this manner: i 





conceive to he a great contempt.—5. Whetber, 
if a few parlıament-men do conspire together, 
to stir up ill affections in tbe people against the 
king, and the government, and to leave the par- 
liament with such a louse, and by words or 
writings put it in execution, and this not pu- 
nisbed in parliament, it be an offence punisha- 
ble out of parliament ? Ans. We conceive this 
offence to be punishable out of parliament.— 
6. Whether, if sonıe parliament-men shall con- 
spire together to publish papers containing false 
and scandalous rumours agaiust the lords of 
the Privy-Council, or any one or more of them, 
not to tbe end to question them in a legal or 
parliamentary way, but to bring them into ba- 
tred of the RR and the goverument iuto 
contempt, and to make discord between the 
lords and commons ; is not this an oßence pu- 
nishable out of parliament? Aas. We conceive 
tlıis also to be an offence punisbable out of par- 
liament.—7. lftwo or three or more ofthe par- 
liament shall conspire to defame the king’s go- 
vernment, and to deter his subjects from obey- 
ing ur assisting the king; of what uature this 
offence is? Ans. The nature and quality of this 
oßience will be greater or lesser, as the circumn- 
stances shall full out, upon the truth of tbe 
fact.—8. Can any privilege of the house war- 
rant a tumultuous proceeding ? Ans. We hum- 
bly conceive, that an eamest, though a disor- 
deriy and confused 
tude, may be called tumultuous, and yet the 
privilege of the house may warrant it,— We in 
all humbleness are willing to aatisfy your ma- 
Jesty’s command, but unul che particulars of 
the fact do appear, we can give uo direct Au- 
swers than before. And particularly as to the 
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‘ That Mr. William Stroud was commmitted 
‘ under my custody by virtue ofa certain War- 
“rant under the hands of twelve the lords of 
‘the privy-council of the kiug. ° The tenour of 
< which Warrant followeth in ılıese words: 

‘You are.to take knowledge, that it is his 
€ majesty’s pleasure and cominandınent, that 
‘ you al into your custody Ihe body of Wil- 
“ Iiam Stroud, esg.;and keep him close prisoner 
till you shall receive other order, either from 
‘ bis majesty, or tlus board : for so doing, this 
‘ sball be your Warraut,. Dated this 2d of 
‘ April, 1629.’ . And the direction ofthe War- 
rant was, “To the marshal of the King’s- 
‘ beoch, or his deputy.’ 

He is also detained in prison by virtue of a 
Warrant under his majesty’s hand; the tenour 
of wbich Warrant followeth in these words : 

C. R.; * Whereas you have in ypur custody 
‘the body of William.Stroud, esq. by Warrant 
‘of our lords of our privy-council, by our spe- 
‘ cial command, you are to take notice, tbat 
‘thiscommitment was for notable conteımpts by 
‘his committed sgaiast our self and our go- 
€ vernment, and for stirring up sedition against 
‘us; for which you are to detain him in your 
“ custody, and to keep him close prisoner, 
€ until our pleasure be urcher kuown concern- 
“ing his deliverance. Given at Greenwich, 





second Qusre, about the king’s power of ad- 
Journing as well as calling and dissolving of 
Parliaments, these following parliamentary pre- 
cedents were given in. 4 Aprilis, 1 Jac. Sess. 
1. Mr. Speaker pronounceth his majesty’s plea- 
sure of adjourning the house till the 11th of 
April (and it was so done.)—18 Dec. 1606. 
The lords by their messengers signified the 
king’s pleasure, that the session should be ad- 
Journed till the 10th of Feb. following —Upon 
this Message Mr. Speaker adjourned the house 
according to his majesty’s said pleasure. —31 
Martii 1607. TbeSpeaker delivered the king’s 
pleasure, that tlıe house should be adjourned 
till Monday the 20th of April fullowing.—20 
Mai 1607. Mr. Speaker signified ıhe king’s 
pleasure about nine o’clock to adjourm the 
house till the 27th of the same month.— And 
the 37th of May, he being challenged for ad- 
journing without the privity of the house, he 
excuseth it, and saitb, as the Inuse bad power 
to-adjourn theinselves, so the king bad a su- 
perior power, and by his command be did it.— 
30 Martii 1610. His majesty’s pleasure to ad- 
Journ from Tuesday till Monday sevennight.— 
11 July. The king: by commission adjourneth 
the lords house. Messengers seat to the conı- 
mons. They send by messengers of their own 
to thelords, that they use to adjourn themselves. 
The commission is sent down, Mr. Speaker ad- 


roceeding in such a multi- | journeth the house till the 1st of August.—26 


Febr. 4 Car. Mr. Speaker signifieth his ma- 
jesty’s pleasurc, that the hoase be presently ad- 
Journed till Monday next, and ın the mean 
time all comıittees and other proceedings to 
ceuse, And thereupan Mr, Speaker in the name 
of the house adjourned the same accordingly. 


% 
. 
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“the 7th of May, 1629, in the 5th year of our 
"TE are 

direction being, ° To the marshal of our 


“ bench for the time being, et hs sunt causs 
‘captionisg et detentionis predicti Gulielmi 
‘ Stroud.” 


© tious, or slanderous news, saying af tales of 
‘the queen, &c. he shall lose his ears, or pa 

< 1001. There the penalty inposed upon suc 

sedition is but a fine. Coke 4. Lord Cromwel’s 
Case, p. 13, where sedition is defined to be 
scorsum ilio, when a man takes A course of his 
‚own, and there it is said, that the’ words 
—‘ maintain sedition against ihe queen’s 
‘ proceedings®’ —ahall be expounded according 
to the coherence of all the words, and the in- 










































And upon another Habeas. Corpus to the 
Marsbal ofthe Houshold, to ‚have the body of 
Walter Long, esq. in court, it was retumed ac-. 
cording as the return of Mr. Stroud was. 

Mr. Ask, of the Inner-Temple, of counsel for 
ars stern; ; a zug of Lincoln’s-Inn, 

counsel fur Mr. ; ergued against the 
insufhciency of the Retum, es 

Mr. Ask. That the Return was insufhcient. 
The Return consists upon two Warrants, hearing 
several dates, which are the causes ofthe taking 
and detaining of the prisoner. For the first war- 
rant, which is of the lords of the council, that is 
insefbcient: because no cause is shewn of his 
commitment, which is espresly against the re- 
solation of the parliament, and their Petition of 

ıght, in the time ofthis king; which nnw is, 
to which he had likewise given hig assent; so 
his taking by virtue of the said warrant is 
wrongfal. And for the second wnuranut, it is 
insofhcient also, and that notwithstanding it be 
the king’s own ; for the king himself cannot im- 
prison any man, as our books are, to wit, 16 H. 
6, F. Monstrauce de faits. 1 H.7, 4. Hussey re- 
ports it to be the opinion of Markham, in the 
ume of Edw. 4, and Fortescue !in his book, 
“ De laudibus Legum Angliz,”c. 18. And the 
reason given, is, because no action of false im- 
prsoament lies against the king, if the impri- 
suament be wrongful; and tlıe kingcannot be a 
wrong doer. The statute of Magna Chartı 
ss, That no freeman be imprisoned but by the 
law ot the land. And it appears ‚by these 
books, that it 18 against the law of the.land that 
ibe king should imprison any one. 

2. Admit that ıhis be only a signification 
and notification given by'the king himself, of 
the commitment, of the prisoner; yet it seems 
tkar that signification is of no force, 1. Because 
tbe words are general and uncertain—‘ for no- 
‘ table contempts.’— There are in the law many 
conternpts of several natures; there are cau- 
tempis against Ihe Cummon Law, against the 
Statute Law ; contempts in words, gestures, or 
actions. And it appears not to the court of 
wbat nature these Contempts were.—* Notable’ 
— Every contempt which is made to tbe king is 
notable.—- Against our government’—Con- 
tempt which is amited in the Court of 
Record or Chancery, is a contempt against the 

st of the king, to wit, because they 
dsobey the king when he commands them Iıy 
bis writs, Coke 8, 60, a: Beecher’s Case. The 
last words of the Return are,—“ For stirring up 
*ufsedition against us’ — which words likenise 
are indefinite and genesgl. I find not the word 
‘Sedition’ in our books, but taken adjectively, 
23 seditioug books, seditious'inews, &c. In the 
Statute of ıhe ist and 2d Phil. and Mary, cap. 
3, the words are, ‘ If any ag sball be con- 
s icted,‘ Sec. for speaking, &c. BaN false, sedi- 

voL. MI. Fra 


there is a sedition that is only fineable, and 
wbich is no cause of imprisodment with- 
out bail: And what the sedition is that is bere 
intended, cannot be gathered out of the words, 
they are so general.—“ Against us’—those words 
are redundant, for every sedition is against the 


king, - _ 
ron the generality and incertuinty of all 
the words in the Return, he put these Cases ; 


‘est equum,’ and doth nat say, felonice, and 
therefure ill. 99 Ass. 45. A man was indicted 
that be was ° communis latro,’ and the indict- 
ıent held vicious, because too general. So 
here the offences are returned generaliy. But 
there ought to be something individual, Coke 
5, 57. Specot’s case, “ yuia schismaticus inves 
‘ teratus,' is no good cause for the bishop to re- 
fuse a clerk, for it is too general, and there are 


clerk ıs criminosus, it is no good cause for the 
bishop to refuse him. 8 and 9 Eliz. Dy. 254. 
The bishop of N. refuseth one,-because he was 
a haunter oftaverns, &c. for which, and divers 
other crimes, he was unfit; held that the last 
words are too general and incertain. 40 E.3, 6. 
In tie tender of a marıiuge, and refusal of the 
heir, he ought to alledge a certain cause of re- 
fusal, .wbereupon issue may be taken. Cuke 8, 


excommunicated for divers contumacies, shall 
not disable him, without shewing some cause in 
special ofthe excommunication, upon which the 
court may Judge whether it were Just or no : so 
here. And be concluded with a Cause that was 
resolved, Hill. 33 Eliz. Peak and Paul the de- 
fendants said of the plaintiff, Tlıiou art a muti- 
nous and seditious man, and maintainest sedi- 
tion against the queen; and the words adjudged 
not actionable. a: 
Mr. Mason (afierwards recorder of London) 
moved also, that the Return was insufäcient. 
For the first Warrant, That he was committed 


council, I will not argue that, .because ıt was 
claimed as an ancient right pertaining to the 
subject in the Petition of Right, uhereto. the 
king himself hath given his consent. For the 
second Warrant, tlıe Return is,——* for stirr- 
‘ing up sedition against us and our vovern- 
“ ment.’ Seditign is not any determined of« 
fence within our law ; our law gives definitions 
or descriptions of other oflences, to wit, of 





crime in our law called Sedition. It is defincd 
by a civilian to be ‘ Seditio,” or * Becessiu, cum 
-R . 


tent of ıhe parties. So that it is plain, that ' 


18 E.3. A man was indicted, * quia furatus . 


schisms of divers kinds. 38 E. 3, 2. Because the: 


‚68. Trollop’s case, to say, That the plaintiff is. 


by command.of the king, signified by the privy- 


trenson, murder, felony, &c. but tliere is no " 


“ 
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‘ pars reipublicz contra partem insurgit;’ so 
that se lition is nothing but division. Bracton 
and Glanvile have the word Seditio generally. 
Before the statute of 25 E. 3, cap. 2, it was 
not clear enough what thing was Treason, what 
not; by which statute it is deciared what shall 
be called Treason, and that the Judges slıall 
not declare any tlıing to be Treason, that ıs 
not contained witbin the said statute, but it 
shall be declared only by parliament. And 
that statute spenks not of seditivn, nor the sta- 
tute of 1H. 4, c. 10, which makes sume things 
tfeason, which are not cuntained with the sard 
statute of 25 E.3. The statute of1E.6,c. 
12, takes away all intervenient statutes, which 
declared new treasons ; and the said act de- 
clares other things to be treason, but mentions 
not sedition. Sedition is the quality of an of- 
fence, and is oftentimes taken adverbially, or 
adjectively. To raise. tumults or trespasses is 
sedition, Trin. 21 E. 3, rot. 28, B.R. Garbart’s 
case; nınan was indicted, because in the high- 
street he took J. S. there being ın hostile man- 
ner, and usurped over him royal power, which 
is manifest sedition ; and there it was but an 
indictment of trespass. Mich. 20 E. 1, rot. 27. 
One that was surveyor of the wood-work for 
‘the king, was indicted for stealing of timber, 
and detaining wages (ridding carpenters wages) 
by one that was but a boy; and this is there 
termed sedition, and yet it was but a petty fe- 
lony. Mich. 42 E, 3, rot. 65. B. R. R. Po 
was appealed by the wife of J. S. because he 
feloniausiy and seditiously murdered J. S. and 
* seditiously’ was there put in, because it was 
doneprivily. By which cases it appears, that Se- 
dition is not taken asa substantive, so that it may 
be ei to trenspn, trespass, or other offences. 
By the stutute of 3H. 4, c. 15, there is a pu- 
nishment. inflicted for the raising of seditious 
doctrine, and yet no punishment could have 
been mflicted for it until the said statute; and 
yet it was seditious, as well before the said sta- 
tute as after. And this appears also by the 
statute of 1st and 2d of Phihp and Mary, c. 3, 
which hath been cited. The statute 13 Eliz, 
c. 2. recites, that divers seditious and evil-dis- 
posed persons, &c. obtained bulls of reconcili- 
ation froın the pope, which oflence was made 
'treason by the said statute, (for it was not be- 
fore, and yet there was sedition) and by the 
said statute, the aiders and abettors are but in 
the case of Premunire. By the statute of 13 
Eliz.'c. 1, for the avoiding of contentious and 
seditious titles to the crown, it'is enacted b 
the said statute, That he that shall declare the 
‚successor of the king, shall forfeit the moiet 
of his goods, &c. so that the said offence, al- 
though it be seditious, is not treason by the 
common law, nor is it made treason by the 
statute of 25 E. $, nor by the statute of 13 
Eliz. By the statute of 23 Eliz. c. 2, he 
that speaks.seditious or slanderous news of 
the queen shall Iose his ears, or pay 200/, 
and the second offence is made felony. The 
statute of 36 Eliz. c. 1. is against seditious 
sectaries, 'which absent themselves from the 


-parliament. 


church ; they are to be re 108. by the - 
month. Out of all which statutes it may be& 
cullected, that tbe word “ sedition’ 13 taken va- 
riousiy, according to the subject in hand. And 
Coke 4, 13. Lord Cromwel’s case, * seditious’ 
is referred to doctrine There are oflences 
more higb in their nature than sedition, which 
were not treason, unless so declared by act of 
Every rebellious act is sedition, 
‚yet if sach acts be not within the statute of 25 

. 8, they are not treason. 17 R. 2, c. 8, in- 
surrection of villeins and others is made trea- 
son; which proves, that before this act it was 
not treasou. And this act of 17 R. 2, is re» 
penled by the statote of 1 H.4. Bythe sta- 
tate of Sand 4E.6,c. 5, to assemble people 
tn alter the laws, is made treason, if they con- 
tinue together an hour after proclamation made. 
This assembly of people was sedition at the 
common law; and the very assembly, if they 
after dissolve upon prociamation made, is not 
treason by ıhe id statute. By the stammte 
of 14 Eliz. c. 1. it is made felony, maliciousiy 
and rebelliousiy to hold from the queen any 
castles, &c. but because this relates not to 
the starute of 25 E. $, it isnottreason. 2.Tt 
seems clearly, that this case 15 within the Peti- 
tion of Right, in wbich Magna Charta, and the 
statutes of 25 and 28 E. 3, are recited. The 
grievance there was, that divers have been im- 
prisoned without any cause shewed, to which 
they might make answer according to the law. 
And upon this return, nothing appears to be 
objected to which he might answer. It AR 
pears not what that act, which is called Sedi- 
tion, was. . This is the very grief intended to 
be remedied by this statute ; to tbis he cannot 
answer according to law. It appears not whe- 
ther this, were a seditious nct, trespass, or 
slander, or what it was at all. The wordsare, 
‘Sedition against the king ;’ this helps not, 
for every oflence is against Ihe king, against his 
crown: and - dignity ; that which disturbs the 
commonwealth is against the king; seditious 
doctrine is sedition against the king, as iS be- 
foresaid. In 28 H. 6, vide prostrat. fol. 19. the 
lords and commons desire the king, that Wil- 
liam de la Pool may be committed for divers 
treasons, and sundry other heinous crimes; 
aırd the petition held not good, because too ge- 
neral : whereupon they exhibit particular Arti- 
cles against him.—And therefore upon the 
whole matter, prayed, ıhat Mr. Long might be 
discharged from his imprisonment. 

On another-day, Berkley and Davenport, 
the king’s Serjeants, argued for the king, that 
this Return was sufficient in law to detain them 
in prison. 

Berkley began, and said, That the case is 
new, | of great weight and consequence; 
and yet, under favour, the prerogative of 
the king, und the libertıy of the subject, are“ 
not mainly touched therein ; for the case ıs nor 
so general us it hath been made, but particular 
upon this particular return. The Liberty of 
the Subject is a tender point, the right whereof 
is great, Just, and inviolable. The .Prerogative 


45] STATE TRIALS, 5 Caasıes I. 1629.—and others, on an Habeas Corpus. : [246 


of the King is an high point, to which every 
subject ought to submit. I intend not to make 
any discourse of the one or the other, I will 
only remember what the king bath determined 
upon them both, in his N which he made 
opon the Petition of Right; to wit, that the 
people's Liberties strengthen the king’s Prero- 
gauve, and that the kıng’s Prerogative is to 
detend the people’s Liberties. This may settle 
the hearts of the people concerning their liberty. 
The way which I intend to treat in my argu- 
meut, ıs, to answer the Objections and lleasons 
which have been made, and to give sume ILea- 
sons, whereby this return shall be suflicient. 
The Objections which have been made are 
reducible to four heads: 1. By what the 
Prisoner bere »hall be said to be coimmitted 
and detained. 3. That ıhis commitment is 
sgauası Ihe Petition of Right, 3. That the 
cause which is here returned isgeneral and in- 
certaın. 4. That the offences mentioned in 
the Return are but Gineable; and therefore, 
notwithstanding them, the party is bailable. 
For tbe fürs, it hath been objected, That the 
commitment here was by the lorda ofthe privy- 
council, and the signißcation of this cause is 
by tbe king himself. But I say, that there is 
& further matter in the return ; for the lords 
ofıke council do it by the command of ıhe 
king, and tbey only pursue this command. I 
will not dispute whether the Lords of the 
Coencil have power ta commit an ollender or 
20, i£ 35 Common in experience, 33 H. 6, 28. 
Poigne’s Case is express init. And in the 
Peution of Right itis admitted, that they ımny 
commjt. And this is not alledged there for 
agrievance, but the grievance there was, be- 
Casse the particular charge of commitment was 
not shewed. Some books have heen objected 
to prave, that the king, though in person, 
canzot commit any person; 16 H. 6, F. Mon- 
strance de faits 182. But the authority of that 
book vanisheth, jf the case be put at large, 
wbich was in trespass for cutling of trees. 
The defendant said, That the place where, &c. 
ss parcel of the manor of D. whereof the king 
ss seized im fee, and the king commands us to 
cut. And the opinion oftle court was, that 
Us is no plea, without sbewing a specialty of 
Ihe of the king. And there the 
whole comrt says, That if the king command me 
w srrest a man, whereby I arrest him, he shall 
kave trespass or imprisonment ägainst me, 
it be done in the presence of the king. 
That the following words are to be understood, 
that the principal case was of one command of 
the kiog by word, and then such command by 
word to arrest a man isvoid. And 1H.7, 4. 
was ae Hussey says, that Markham 
sid to king Edw. 4, that be cannot arrest a 
man for suspicion of treason or felouy, because 
it he do wrong, the party cannot have his action. 
To tkis I say, That ıhe book there is to be 
understood of a wrongful arrest, for there it is 
spoken of an action of false imprisoument ; and 
2 wrongful arrest cannot be made by the king. 
8. Itstands nos withthe dignity of the king 





to arrest any man. Coke, 4. 73. The king 
makes a lease for years, rendering rent, with. 
condiuon of re-entry far non-paymeut; le 
shall take advantage of the condition without 
any demand; aud tbe reason there given, is, 
that a decorum and conveniency might be ob- 
served. So it is not befittihg for the king ım 
person to arrest any ınan, but the king ınay 
command another to do it. Bracton, lib. 2. 
© De acquirendo rerum dominio,’ fol. 55. sayg, 
That ıhe crown of the king is to do justice and 
Jadyment, and fucere pacem, without which the 
crowa itself cauyot subsist. Several construc- 
tions are to be made upon those several words; 
and the last words ‘ facere paceım’ imply, that 
the king hath a coercive power. Britton f. 1. 
amongst the Errata. The king said, Because 
we are votsafficient in person tp do every thing, 
we divide the charge into many parts. We 
are the people’s justice, and a justice implies 
one that hath power to do justice in every kind, 
to wit, by imprisonment, or otherwise, 20 H.7, 
7 Coke 11, 85. itis said, That the king is the 
Chief-Justiccee And Lambert, ın his Justice of 
Peace, fol. 3. says, That in ancient histories, 
the Chief-Justice of England is called “ Gepi- 
talis Justiciarius et Prima Justicia,’ ‘after the 
king in England. Sathat the king hath ıhe 
snme power ofjustice, as he chief-justice had. 
This imprisonment lıefe, which is before con» 
viction for any offence, is uot used towayd the 
subject. as imprisonment for any fault, but is 
rather an arrest or restraint to avoid further in- 
conveniences, 14 H. 7,8. A justice of peace 
may arrest men rjotousiy assembled, for pre- 
vention of furtlier mischief. And the Book 
also says, That be may leave his servants there 
to arrest men, for ugieguard ofthe peace. Jt 
is acase well known, that if a house be set ou 
fire, every man may pull down the next house, 
for prevention of a greater mischief; so it 
seems concerning the incendiaries of state, 
they ought to be restrained and supprest, lest 
others should be stirred up by them io the same 
cormbustion, 23. Ass. 56. and 22 E. 4, 45. in 
false imprisonment the defendant justifies, be- 
caüse the plainuiff was mad and out of bis wits, 
and that he had done some harm, and that he 
had bound. and beat him to avoid further 
barm, wbich might have happened by his mad- 
ness ; and the justihication was held good. Seo 
is itin matter of government ; in avoid commo- 
tions, the king ought to use his coercive power 
against those that are enraged. The objection 
was, that this course was against the Petition 
of Right. But I answer, That this case is out of 
ıhe words of .that Petition; the words of the 
Petition were ‘“ Whereas by the statute called 
the Great Charter, and by the statute of 28E. 3, 
no freeman may be taken nr imprisoned get 

against the tenour of the said statute, &c. 
divers of your subjects have of late been impri- 

soned, without any cause shewed ; and when 

for their deliverance, &c. they were brought 

before the justices by writs of Habeas Corpus, . 
there to undergo and receive as thecourt should 

order, aud their keeners commanded te cexzify 
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the cause of their detainer, and no cause was 
certified, but that they were detained br your 
majesty’s special command, signified, by the 
lords of your council ; and yet were returned 


back to several prisons, without being charged' 


with any thing to whichthey might make answer 
according 'to law.” "These last worde are ob- 
servable, ‘ without being charged with any thing 
* to which they might make answer ;’ these words 
du not refer to the return ofthe Habeas Cor- 
pus ; for the cause returned therein cannot be 
‚traversed, 9 H. 6, 54. but the court took it as 
true. But the setting forth of the cause,and the 
answer to the same cause, isto be upon other 
proceedings, to wit, upon the indictment for the 
offence, or otherwise. And there is a great 
difference between the return of a writ to 


which a man may answer, and the reiurn of 


an Habeas Corpus, 10 E. 4, and3 H.7, 11. 
are, that if the sheriff return Rescozs, all cer- 
tainties of every circumstance ought to be 
shewed ; because it is fitting, that a thing cer- 
tain be brought into jud«ment. And upon 
shewing of the grievance, as above, the petition 
is, that nn freeman, in any such manner as be- 
fore is mentioned be imprisoned or detained ; 
such, and it hath relation to such imnprisonmeent, 
which is mentioned inthe premises. And impri- 
sonment mentioned in the premises of the peti- 
tion, is, where no cause at all was mentioned ; 
then where any cause is shewed, is out of the 
petition, and that such is the word relative, 
appears by Coke 11. 62. where many cases are 
put to the same purpose, which see. 

The third Objection was, i'hat the Return 
‚ was general and uncertain. Ihe counsel on 
the other side had divided tie words of ıhe re- 


 . turn,'but tbat istq offer violence thereto; for 


an exposition shall not be made by fractions, 
but upon the whole matter. For the first 
words,—* notable contempts’—it hath been 
said, that the addition of the word notable is 
but to makea flourish : But Isay, That notable 
is not the emplıasis of the return, but ıt only 
expresseth tbe nature of the »flence; and yet 


* notable’ is a nord observable by itself in the 


law, and implies, that the thing is known and 
noted. By 27 E. 1, sherifis shall be punished, 
that let.notorious offenders to bail; and by the 


statute of4 H. 4, cap. 3. a notorious or com- 


mon thief shall not make his purgation: and 26 
E. 8, 71. in a trespass for false imprisonment, 
the defendant said, That the plaintiff came 
into the town of Huntington, and because he 
was seen in the company of R. de Thorby, who 
was a notorious thief, he, as bailiff of Hunting- 
ton, took him upon suspiciou. I confess, that 
—-* for contempts’— is general, yea, it is gennus 


generalisimum, and within the Petition of 





Right ; but, the words are, € against our- 
self” It.hath been said, tlıat this might be 
by irreverent words or gestures. ——‘ And our 
“ Government” it hath been said, that this 
might be by contempt to the king’s writ, or by 
detrazit, as Beecher’s case is. To this I en- 
swer, that those words which are spoken to-one 








purpose, ought not to be wrested to another; 







and this is against the common meaning of the 
words. Coke 4. Thou art a murderer, the de- 
fendant shall not afterwards explain it to be a 
murderer of hares, for tie bigbest murder is in- 
tended. So here, the Lighest government is 
intended. 

4. It hath been objected that———‘ for stir- 
“ring up of sedition against us’ ——may per- 
haps be but an oflence fineable: but those 
wurds joined with the former words, sbew this 
to be an offence of the highest naınre; sedition 
is a special contempt. And although sedition 
in itself may be but a general oflence, yet here 
it is, ‘ sedition against us and our govern- 
‘ nen —— which makes it particular. It hath 
been confessed by one, that argued on the other 
side, that there is a general in a particular. 
Coke 4.p. 75. Holland's case, there ıs the most 
general, and there is a general ın particular, as 
the state ecclesiastical. Thirdly, There is more 

articular, as the colleges, deans, and chapters. 

his being in a case of return upon Habeas 
Corpus, no precise certaimty is required. In 
an indictment, a certainty of all eircumstances 
is requisite; in pleading, a certainty is required ; 
in Counts, a more precise certainty ; ih bars, a 
ceftainty to a common intent is enough. There 
is not such precise certainty required here as ın 
indictmeut or count, because the party ouglıt 
to answer unto them; nor so much certaint 
required in this asin a bar. And the return is 
not incertain ; for, as it ıs said in Plowden 20%. 
and 193. a thing is incertain, where ıt may be 
taken indifferently one way or tlie other. But 
where the intendment the one way excegds the 
intendment the other way, it is not uncertain, 
asitis here. The words are, —— for notable 
‘ cuntempts rgainst us and our Government, 
“ and for stirring up of sedition against us.’ 
Here is a certainty of intendment one way. 
There are many writs which are more uncertain 
than tlıis return here is, and yet good. The 
Writ concerniug the taking of an Apostate is 
general, ° quod spreto habitu ordinis ;’ and yet 
there are more sorts of apostacies. In the writ 
concerning the amoving of a leper, the words 
are general, and yet it appears by F. N. B. that 
there are two kinds of lepers, one outward, and 
the otber inward; and for the latter, the writ 
concerning amoving a leper. So the writs con- 
cerning the burning of an heretic, and con- 
cerning the burning of an ideot, are general ; 
and yet there are sundry kinds of heretics and 
ideots also, But it bath been .objected, that 
Sedition is not a law-term, nor known in the 
law, of which the judges can take no notice ; 
but the words to express oflences of tlıis nature, 
are murder, treason, felony, dc. and that no in- . 
dictment of sedition generally was ever seen. 
To'this I answer, perhaps it is true, that no in« . 
dictment was ever seen made, because the form 
of an indictment is precise ; words of art are. 
ae therein, as appears in Dyer 69, 261. 
Coke 4. p. 39. Vaux’s case; yet in 5 E. 6, 
Dyer 69. ıt is said, that furasus impljes felonice 
cepit, although the contrary hath been objected. 
In a return, words by periphrasis are sutlicieng. 
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The warrant of a justice Of peace to apprehend 
3. $. because of prepense malice, interfecit J. 
D. is good enough, altbough there wants the 
word murdrevit. In 5 R. 2. F. Trial 54. 
Belknap says, That a miscreant shall forfeit bis 
land. Out of which it may be gathered, that a 
man may be indicted for miscreaucy. And it 
seems likewise, tbat an indictment of sedition 


may be good, for in some cases it is treason. 


l agree, Penke’s case, which hath been objected, 
that fur chese words ‘ seditious fellow’ no action 
lies, and so is Coke 4. 19. because those words 
do not import an act to be done, but only an 
incimation to do it; but if a man say such 
words.of another, wbich import that he hath 
made sedition, they are actionable, as it was 
 resolved in Phillips’s and Badby’s case, 24 Eliz. 
Coke 4. 19 ° Thou bast made a seditious Ser- 
‘mon, and moved the people to sedition this 
‘day, adjudged actionable. So in the lord 
Cromwel’s. Coke 4. 12, 13. the action would 
have lain for those words, ‘ You like of those 
' that maintain sedition against the queen’s pro- 
‘ ceedings,’ if there had not been another mat- 
terin the case. I agree, the case of 21 E. 8. 
Sir John en case, and 42 E. 3, for in 
those cases, sedition was only taken adjective- 
ly, and sbews an inclination only to do a sedi- 
tous act; and in such sense, sedition may be 
applied to other offences than treason. In 31 
E.1.f.Gard. 157. Gardein in Socage made 
feofment of laud which hie had in ward, this is 
forfeiture, says the book, for the treason which 
he did to the ward ; so there, one thing is called 
tresson, which is only a breach of trust. In an 
appeal of Mayhem, it is felmice, and yet 6 H. 
7.1.2 is not felony ; but felony is there only 
put to express the heinousness of the uffence ; 
its, asit were, a felony. The statute of 2 H, 
4. 1 Mar. 13 Eliz. 35 Eliz. 17R.2.3& 4E. 6. 
14 Eliz. which have been objected, have the 
word sedition, but not applicable to this case. 
Bracton in his hook de Üarona, says, ‘ si quis,' 
&c. Ifany by rash attempt, plotting the king’s 
death, should act, or cause any to act, to the 
sedition of the lord the king, or of bis arıny, it 
streason. And Glanvile, ın as many words, 
says, That to do any thing in sedition of the 
kingdom, or of the erıny, is high-treason. And 
Britton, fol. 16. it is high-treason to disinherit 
the king of the realm, and sedition tendeth to 
disinheritance of the king; for, as it. hath 
been said, * Seditio est quasi seorsum itio,’ when 
the people are severed from the king: or it is, 
‘Separans & ditione,’ when the people are 
severed from the power of the king. And in 
this sense sedition is no Stranger in our law; 
and such sedition which severs the people from 

the king, is treason. 
But st hath been objected,, That by the sta- 
tate of 25 BE. 3, the parliament ought only to 
ine what is treason, what not. To this 


I answer, That upon the said statute, ‚the posi- | 


ürelaw hadalwaysmade explieation andexposi- 
bon, Br. Treason 24, the words are ‘ Compass 
‚Or imagıne the death of the king ;’ and tbere it 
taken, thas he that maliciousiy deriseth ho 


a 
. 


tbe king may come to death, by words or other- 
wise, and does not act to explain it. as, ın as 
saying harness, this is treason. 13 El. Dy. 298. 
Doctor Story’s case, he being beyond sea, prac- 
tised with a foreign prince to invade the realm, 
and held treason,.because invasion is to the 
peril of the prince, and so within the statute.of 
24 E. S, Mar. Dy. 144. The taking of the 
castle of Scarborough was treason in Stafford, 
by 30 Ass. p. 19, which was presently after the 
making of the statute 0f 25 E.3. A man ought 
to have been hanged and drawn, that.brought 
letters of excommengement from the pope, and 
published them in England; and itis to be 
noted, that at the same time there was no sta- 
tute to make it treason, but upon construction 
ofthe said statute of 25 E. 3, though now ie 
be made tresson by the statute of 13 Elia. if ie 
be with iatention to advance foreign power. 
Perhaps the sedition mentioned in-this return 
is high treason ; and yet the King may make it 
an offence finable, for he may prosecute the 
offender in what course he pleaseth; and if ie 
be treason, tben the prisorlers are not bailable 
by the statute of Westminster. But, suppose 
that it is but a finable offence, yet by the said 
statute, thnse who are imprisoned for open and 
notorious naughtiness,. shall not be bailed; the 
same nayghtiness is there’ intended high and 
exorbitant offence. 

2. Itis fit to restraig the prisoners of. their 
liberty, that the common-wealth be not damni- 
fied. It is lawful to pull down a house to pre- 
vent the spreading mischief of fire ; it is lawful 
to restrain a furious man. Andbythe 14 H, 
7, a Justice of peace mayrestrain arout. Then 
the restraint of dangerous men in the commun- 
wealth is justihable and necessary. 24 E.$, 
38. p. 25. sir Thomas Figet went armed in the 
palace, wbich was shewed to the king’s council: 
wherefore he was taken and disarmed ‚before 
the chief-justice, and committed to the prison, 
and be could not be bailed till the king sent _ 


his pleasure; and yet it was shewed, that the 


lord of T. threatened him. Out of which case 


'Iobserve two things: 1. That the judge of 


this court did cause a man to be apprehended, 
upon complaint made to the council, that is, 
to the lords of the prjvy-council. 2. That al- 
though he did nothing, he is not mainpernable 
until the king sent his pleasure, because he was 
arme and farionsly disposed. So here, Where- 
fore I pray, that the prisoners may be sent back 
agan, 
Doserport argued to the same intent and . 
purpose, and tberefore -I will report his argu- 


‚ment briefly. 


1. He said, That the return here is sufficient. 
The counsel on the other side have made frac- 
tions of this return, and divided it into several 
parts, whereas the genuine construction ought 
tn have been made upon the entire return ; for 
no violenoe ought te be offered to the text. 7 
E.4,30. Infalse imprisonment, (he defendant” 
did justify, and alledged several rensons of his 
justißication; to wit, use a man was killed, 
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and that this was in the county of S. and that | —bat as fo that, it .hath been said, that Ihe 
the common voice and fame ‚was that the | king hath sundry governments, to wit, ecclesi- 
pleintiff was culpable. And this was held a | astical, political, &c. and it is nut sbewn against 
rar plea, although Bryan did there object, | whichofthem. This is but a cavilling excep-. 
hat the plea was double or treble; and the | tion; they might as well hava excepted to this 
reason was, because twenty causes of suspicion | return, because it is not shewn, tliat these con- 
mgke but ane entire cause; and indivisible | temps were after the last general pardon; that 
unity in this ought not to be divided: so Coke | had been a better exception. The last words 
9, 66. Crogate’s case. In an action of tres | of the return are,— raising sedition against us;’ 
pass, the defeudant justifies for several causes, | —bus as to this, it has been said, that sedilio 15 
and held good, because upon the matter, all of | not a word known in the law, and is always 
them make but one cause, Coke 8. 1. 17, It | taken either adverhialiy, or adjectively, and ıs 
is said, That it is an unjust thing, unless the | not a substantive, To this be said, that alıhough 
whole law be looked into, to judge and answer, | it is not a substantive for the preservation, yet 
by .propaunding any one particular thereof; | it-is a substantive far the destruction of a king- 
and if ıt be unjust in the exposition of a law, | dem. And he said, that he faund ıhe word s- 
it is uncivil ın a return to make fractions of it; | ditie in the-law, and the consequent of it like- 
in the construction thereof especially, it being | wise, which is seductia papwli. But it is not 
a return for information, and not foraccusation. | ever found to be taken ın a ie sense, it is 
3. Although the counsel on the other'side | always ranked and caupled witli treasan, rebel- 
have taken this case to be within the Petition | lian, insurrection, ar such like, as it appeassby 
of Right, yet this is Petitio principii, to take | all those statutes which have been remembered 
that for granted which is ıhe question in debate. | on the other side. Therefore he prayed that 
He said, That he would not ofler violence to | the Prisoners might ba sent back. 
tbe Petition of Iligbt, to which the king had Trin.5Car. LB.R. 


assented, and which shall really be performed. 
But tbe question here is, whether this return The first day-of the Term, upon Habeas Cor- 
be within it? And the Judges are keepers, not | pus to sir Allen Apsley, the Iaeutenant of the 
masters pf this pledge ; and it seems, that this | Tower, to bring here ıhe body of John Selden, 
returu is out of the letter aud meaning of the | esq. with the cause of detention ; he returned 
. the same cause as in Mr. Strond’s case: and 


said statute, , 
$. He said, That this was the actual commit- | Mr. Littleton (afterwards sir Edward, and Chief 
ment of the lords of the privy-conncil, and the | Justice of the Commpn Pleas, and Keeper of 
habitual or virtual commitment of the king. | the Great Seal) of counsel with him mored, 
[But because upon these two matters he pus | That the Return was insuficient in aubetance ; 
therefore he preyed that he might be bailed. 


no Case, nor gave anyreason, but what had 
been put or given in the argument of the grand | It is trug, ıhat it ie of great air both 
to the erown of the King, and to she Liherty of 


Habeas Corpus, Mich. 3 Caroli, and aflerwards 
the Subject. But, under favour, for the ditb- 


ia the house of commons, (vide page 59, &ec. 

ante) wlich was reported to the lords in the | culty of law coptained in it, the case cannot he 

peinsed chamber, I have here omitted them.] | called grand. In ıny argument, I will offer no 

And for tbe great ect which the law gives | thing to the court, but that which I bave seen 
with these eyes, and that which in my under- 


to the commands of the king, he put these 
enses: 7 H. 3, attachment of waste against the | standiug (which is auch suhject to mistakss) 
can receive no Sußlcient agswer. 


tenant in dower, and the waste was assigned 
in the taking of fish out af a pond, and the 
carrying them away. And the defendant ploed- 
ed, That her second husband, by the ommand 
of the lord the king, took all che fish eut of the 
eaid pond to the use of the lurd che king, and 
held a good justification ; which proves, that 
the onmmand of the king there to ber hushand, 
ezcused her of the said waste. And ydt it is 
clear, that n tenant in dower is liableto an action 
of waste, for waste done in the time of her 
second husband :. but contrary is it, where a | 
woman is tenant for life, and took a husband, 
who made waste and died, no action lies against 
en for that waste. gu F. er B. ne | 
e tenant in precipi at the grand cape makes | 
. default, the king may send a writ g0 the justices, | 
sehsareing that he was in his service, öc. cam- 
manding them, that that default be not pre- | 
Judioial to him; and this oommand of the king 
ezcuseth his defauit, be the cause true or no. 
4. For the partieulars of the return, it is— 
$ far notable contempts against the government ;’ 


















- I will divide my argument into four several 
Heads: 

1. To peint out those matters which I think 
umnecessary, and not conducible to the matter 
in question. 

9. I wül.consider the Warrant of the Prıry 
Counail ın this case, 

$. The Warraat of the king bimself. 

‚4. The Objections which bave been made by 
the contrary. side, the strength of them, and 
give answer to them. 

For the first of these heads, 1. I will adamıt, 
sbat the king may commit a man. 2. That # 
man committed by the king is not re evisable 
by the sherif‘, but he is kajlable by thas oourt, 
aotwithstanding the statute of Westm. 1, c. 15- 
And that he aha) not be bailabie, is against the 
Petitian of Rigbt; I will not en it, for I6 1 
established by the Answer of the king to ıhe said 
Petition. Aud the arguments made to this puz- 
Pose in the spid parliament, and in the Pa 

before bathı the houses, are 
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m yarliament, to which every one may resort. 
But I will iay as a ground of my following ar- 
gument, that as offences are of two nadures, 
capital, or as trespasses ; so they are panished 
in two menners, to wit, eapitally, or by fine, 
or imprisonment. For tite offences of the first 
nature, as Treasons, and the like, impri- 
sonment is i upon the offenter, only 
for custody ; but for misdemeaners of the 
second Aature, imprisonmhent is imposed upon 
ham for a punishment. Then this is my ground, 
That no Freeman that is imprisoned, only for 
misdemeanors before comviction, may be de- 
tained in prison without bail, if it be offered, 
unless it be in some particalar cases, m which 
the contrary is brdained by any particular sta- 
tute. 

2. For the Warrant of the Privy Council, 
which signifies the pleasure of the king to com- 
mit tbe prisoner; perhaps this was a good 
ground of the commitment, but it ?s no ground 
for the detaining uf ıhe prisoner without bail ; 
and this the king himself hath acknowledged, as 
the ancient right of the subject, in the Petition 
of Right; wherefore it isnot now to be disputed. 

3. For the Warrant ofthe king, as it ıs cer- 
tihed by this Return, there is not any suflicient 
cause contained within it, for the detaining of 
tbe prisoner in prison; for the law being, as I 
have dechared above, that for a misdemeanor 
before conviction, no freeman Mry be impri- 
soned before conviction, without bail or main- 
prize, the sole question now ss, if 'this return 
tontain within it any capital offence; or if only 
a or misdemeanor, and then the Pet 
is bailable : and for the disquisition bercof, 


will consider the Return, 1. As it is divided ın. 


several parts: 2. I will consider all those parts 
of it togetber. 1. As ft is severed in parts. 
The first part of it, © for notable contewnpts by 
‘ hia committed against ourself andour govern- 
‘ ment." For “ contempts,’ all cohtempts are 
against the king, mediately, ‘or immediately, 
and against his governinent: * Notable,’ this is 
all one with notorivus and manifest, as appears 
by the statute of Westm. 1, c. 15, and 26 E. 3, 
71, which hath been remembered. And‘ no- 
table’ is but an emphatical expression of the 
nature of the thing, and alters it not. * Against 
us,’ all riots, routs, batteries, and trespasses, 
are against us, and against our cruwn and 
dignity; contempt against our court of jus- 
tice is a contempt agnimt us. But if the 
Retarn were made here, that he was .cnm-' 
mitted for a contempt made in Chancery, 
tbe party shall be batled, as it was resolved 
in this Court in Michnel Apsley's case, und, 
in Ruswell’s case, 13 Jacobi, for the return ig 
too general. . In it the mature of the offence 
ought to be expressed, that the court nray judge 
thereof. And ‘ contempts’ here is indiatduum 
vagum : therefore for them, before conviction,. 
tbe party cannot be ünpfisoned withoat bail or 
mainprize. u j 
The second part of the Retum is ‘ and for 
* stirring up of Sedition against us.’ the other 
eide said, That seditio is ever taken in the worse 


sense : that is true. But hence it follows not, 
that the party that commits !t is nat bailabie. 
Every small offence is taken in the worst sense, 
as ıhe stealing of an apple, and the like; but 
such kind ef offenders shall not be committed . 
without bail. To examine the nature of this 
offence, which is called“ sedition,’ it ought to 
be-understood, as this Return is, either as tres- 
pass, or as High Treason ; for it cannot be in- 
tended to be Petty Trenson, for Petty Tre 
son is.so called in respect of 'the offence 
done to any particular subject ; but in respect 
of the king, it is but as a Felony, tlrerefore 
the Indictments for the same are feloniousty 
end traitorousl,. And here tbe- words are, 
‘“sedirion against us;’ so of necessity it 
eught to be intended of an oflencc, that more 
immediately concerns the same king. For the 
discussing of this matter, 

1. I wıll consider in what sense and significa- 
“ion this word seditio is used. 

2. How it sball be expounded here by rela- 
tion thereof to the king, 

$. What sense these words © against us,’ shall 


have here. : 


4. For Sedition ; it is not found in the di- 
vision of oflences in our law, but as it is mm- 


'gled and coupled with other offences. No in- 


dictment of sedition only was ever seen, nor 
can be shewn; routs, riots, and unlawful nsscm- 
blies, are much of tbe same nature with it, and 
do well express the nature of sedition. The 
English word is drawn from the word seditio 
in in, and the derivation of it ıs, as hnth 
been observed, seitie, or seorsum itio ; and the 
seditious, as one says, take a diversion and 
draw others: it is used in the Bible, in poets, 
histories, and orators, for tumult, or hurly- 
burly, or uproar, or confused noise, —* Seditio- 
‘“ que recens dubioque susurro,’ in Liv. lib. 2, 
cap. 44. Andin Tacitus it is taken for mutiny 
in an army, when the army is always repining 
at the captain. Inthe Italian language, which 


‚is the elder son of Latin, sedition and diseord . 


is allone. Numb. cap. 20, 3, the Latin trans- 
latton is, “ Versi in seditione;’ the English is, 


© chode, or “ murmyred” Numb, 26, 9,the ' 


Latin is,‘ Ta seditione Corab ;’ the English is, 
“In the Company of Corah’ Numb. 27, 8, 
the Latin is, * Nec fuit in seditione eorum ;’ 
the English is, © in the company or assemhly of 
them. Judg. 12. 1,the Latin translation is, 
‘ Facta est ergo seditio in Ephraim ;’ the 
English translation is, “The men of Ephraim 


‚gathered themselves together’ In the New 
Testament, Acts 19, 40. Seditio in the La- 
'tin is translated “ uproar’ or “ meeting.’ Acts 


15, 2. “ Facta est ergo seditio,’ &c. and 
it is transtated ° dissension’ and * disputa- » 
eünn.’ Acts 24. 5, Tertullus the Orator 
aceuseth Paul for moving sedition ; and the 
subsequent words are, ° A ring-leader of the 
sect of the Pharisees ;’ so that his sedition there 


-wgs but a schism : and the words there are in’a 


manner the very same with oür’s here ; tirere it 


was, * for moving’ here, ‘ for ktirring of’ Sedi- 


tion.’ Seditie, as an Approred author says, 


2 


impörts discordiam, to-wit, when the members 
of one body fight against another. The lord of 
St. Albans, who was lately the Lord-Chancellor 
of Be and was a lawyer and great states- 
man lıkewise, and well knew the acceptation of 
this word ‘ sedition’ in our law, hath made an 
essay of sedition, and the title of the essay is, 
° Of Seditions and Tumults:’ the whole essay 
deserves the readiog. (See 3 Bacon’s Works, 


- 820.) And there is a Prayer in the Litany, — 


* from Sedition and Heresy, &c.’ So that here 
sedition is taken as a kind of sect. 

This being the. natural signification of the 
word, then next labour shall be to see, if 
any thing ın our Law cross this exposition. 
And it seems clearly, that there is not, 2 H. 4, 
c. 15. And it is ın the Parliament-roll, n. 48, 
against Lollards, who at that time were taken 
as heretics, and says, That such preachers which 
excite and stir up to sedition, shall beconvented 
before the Ordinary, &c. There, sedition is 
taken for dissension and division in doctrine. 
And this is not made Treason by the said sta- 
tute, although the said statute be now repealed 


‚by the statute of 25 H.8,c.4, 1 and 2 Phil. 


& Mar.c. 3, which is in Rastal, News 4, which 
is an att against seditious words and news of 


‚the king and queen, which is a great misde- 


meanor ; and yet the punishment appointed to 
be inflicted by the said statute, is but the 

illory, or a fine of 100). And.the said statute 

y the statute of 1 Eliz. c. 16, was extended to 
her also, which statute now by her death is ex- 
pired : which I pray may be observed, 18 Elız. 
cap. 1, against those who seditiously publish 
wlıo are the true heirs of the crown, that they 


‚ shall be imprisoned for a year, &c. And 13 


Eliz. c. 2, the seditious bringing in of the pope’s 


‚bulls is made treason, which implies, that it 


was not so at the comman law. 23 Eliz. c. 2. 
If any person shall devise, write, or print any 
book, containing any false, seditious and slan- 
derous matter, to the stirring up or moving of 
any rebellion, &c. every such offence shall be 
Judged felony. And in an Indictment upon tbe 
said statute (which see Cuke’s Entries, f. 352, 
353.) there are tbe words—“ rebellionem et se- 
ditionem movere;’ and yet it is but felony, 35 
Eliz. c. 1, made against seditious sectaries. 
Also tbere are certain Books and Authorities in 
law, wbich express the nature of the word se- 
dition, Coke’s 4 Rep. p. 1$, the lord Cromwell’s 
Case. In an action for those words [“ you like’ 
“ of those that maintain seditions against the 
€ queen’s proceedings’] the defendant pleaded, 
That he intended tbe maintenance of a sedi- 
tions sermon;-and this was adjudged a good 
plea and justification. Frum which it follows, 
that the seditious sermon mentioned in the de- 
claration, and tbe ınaintaining ofsedition against 
tlıe queen, is all of one sigaification ; for if 
tbey might have been faken in a different sense, 
the justification had not been good. Philips 
and Badby’s case, which is in Coke's 4 Rep. 


R: 19, a, which was objected by serjeant Berk-' 


ey, makes strongly for me ; for there an action 
upon the case was broughi by a person for 
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those words, “ Thou hast made a seditious ser- 
° mon, and moved the people to sedition this 
‘day.’ And altbough it were there adjudged, 
that tbe action lay, yet the reason of the Judg- 
ment is observable, which was, because the 
words scandalize tbe plaintiff in his profession ; 
which imply, that if they had not scandalized 
bim in his profession, no action would have 
lain. And ordinary words, ifıhey scandalize a 
man in his profession, are actiunable; as to 
say to a Judge, that ie iaa corrupt man; or to 
a Merchant, that he is a bankrupt ; although if 
they were spoken to another man, they would 
not bear an action. And altlıvugh the Book 
say, that no act followed there; yet if the mat- 
ter objected had been treasun, the very will 
had been punishable, and, by consequence, a 
great slander. But it is observed, that words 
wbich imply an inclination only to sedition, are 
not actionable, as ° seditious knave ;’ but iuch- 
nation to treason is treason, therefore wurds 
which imply it are actionable. And also for 
divers words an action upon the case will lie, 
which imduce not treason or felony;; ‘as for 
calling a woman whore, by which she loseth 
her marriage, and such like. Then sedition is 
no oflence ın itself, but the aggravation uf an 
offence ; and no indictmeht, as I have said 
afore, was ever seen oftlıis singly by itself. Trin. 
21 E. 8, rot. 23. Sir John Garbut’s case, wliich 
was put before by Mr. Mason; the indiciment 
was ın prejudice of his crown, and in manifest 
sedition ; and yet the offence ıhere was but 
arobbery. It is true, that upon his arraign- 
ment he stood mute, therefore the Roll is, that 
he was put to penance, that is, to strong and 
hard pain; and this proves, that it was not Trea- 
son; for if a ınan arraigned of treason stand 
mute, yetthe usual judgment of treason shall 
be given on him. And it is true also, that he 
cannot have his clergy, because insidiator via- 
rum was in the indictment; which if it was, 
outs tbe party of its clergy, until the Statute of 
4H.4, cc. 2,'as is observed in Coke’s 11 Rep. 
p. 29. Alexander Poulter'a Case. And upon 
the same Roll of 21 E. 3, tliere are four other 
indictments of the same nature, where sediti- 
08° is contained in them. Anno 1585. Queen 
Elizabeth sent a Letter, which I have seen, by 
the hands of the noble antiquary sir Robert 
Cotton, to the mayor of London, for the sup- 
pressing of divers seditious Libels which were 
published against her princely government ; 
and yet in che conclusion of tbe-Letter it ap- 

ars, that they were only against the earl .of 

icester, and this was to be publisbed only by 
proclamation in London. 

5H. 4, m. 11. and 13, the earl of Northum- 
berland preferred a Petition ta the king in par- - 
liament, in which he confesseth, tlıat "he had 
not kept his majesty’s laws as a liege subject ; 
and also confesseth the gathering of power, and 


the giving of liberties: wherefore he petitioned 


the worship of the king (for so are the words) 
for his grace. The king, upon this Petition, 
demanded tlıc opinion of the lords of parlia- 
ment, and of the judges assistant, if any thing 
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oontained within the said Petition were tren- 
son, or no; and ıt was -resolved by them all, 
het nothing, as it is mentioned in the saigl Pe- 
uton, was Treason, but great Misdemeanors ; 
and yet truly, though not fully there mentioned, 
rt was a great rebellion and insurrection. But 
they adjüdged according to the said petition, as 
you are now to judge upon the Return us it is 
made here. In Mich. 33 Elız. Cawdry’s Case, 
Cuke's Afth Report, p. 1. Sedition sand Schism 
were described; as Sciism is a separation from 
ıbe unity of the Church, so Sedition is a sepa- 
ration from the mnity of the Commonwealth. 
And an Authur says, That a seditio£s person 
dißers from a sch'smatic, because the one op- 
poseth the spiritaal truth, the other the tem- 
poral : and as Schism of itself is not Heresy, so 
Sedition wirbout other ndjuncts is not Treuson. 
Bracton, f. 112, 113, 118. hath been objected, 
ihat be ınakes sedition treason : I will grunt to 
ıhem, Hengbam also, who is tn the same pur- 
pose : for mithose Books ıt is called, ° Seditio 
“regiset regni.’ To them I answer, 1. That 
ihey are obscure. For what signified © seditio 
“regis, or “tumultus regis?’ Shall it be the 
same thing in sense with ‘ seditio contra re- 
‘gem?’ It-seemsthat the said authors neither 
remember law norlangnage. 2. Although they 
reckon sedition amongst the crime /as@ majes- 
tatis, yet ıhat is not to be regarded ; for tlıey 
are ubsnlete Auchors, anı are not esteemed as 
authors in our law, as it is in Pl. 856, and Coke 


8. 35, bat they ınay be used for ornament, and 


are good marks to shew to us how the law 
was then taken, but not to declare how the law 
isat this day; they are no binding authority ; 
and ıf ıhey be, yet we have them on our side 
kkewise: for in his 14th book, Glanvile says, 
That a man necused of such a crime shall be 
bailed, and that the accuser shall give pledges. 
And Bracton says, That if no accuser appears 
they shall be set ar liberty. And Hengham 
reckons amongst the crimes lese majeslatıs, the 
breach of the peace, and so does Glanvile also. 
Fieta, who was a follower of Bracton, and 
transcribes much verdatim out of him, calls 
Sedition, * Seductionem’ of the lord the king. 
And 12 Edw. 1, the statute of Rutland, which 
prescribes laws for \Wales, enacts, that the 
shersf shall inauire-m his turn, ° de seductori- 
‘bus domini regis;' and it is not apparent, 
whether be intended those which seduce the 
kg or his people. And in’latter times, Seditio 
is called Serlutio. In the time of en. 7, the 
earl of Northamberland, being a great and po- 
sent peer, and the king standing in awe of'hım, 
cassed kim, with 24 others of great quality, to 
ester into an obligation of 20,0001. (which ob- 


beation is in the hands of sir Robert Cotton), 


unto him, That if the said earl inew Treason, 
Sedution, loss, &zc. to be intended to the king, 
that be should reveni ıt. 3. Also ° crimen 
‘lese majestaris,’ wich is the phrasc of the 
Ciril Law, is more general than Treason ; and 
the old authors which hate been cited much, 
flow the Civil Law, which bath this expres- 
nos ; and secition by the Civil Law is treason, 
YOoL, IIL 
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Burt it was resolved 11 R. 2.n. 14, we are not 
governed by tie Civil Law.* And ıhe ‘ Mirrgue 
of Justices,’ the principal copy whereof is in 
Bennet-College library ın Cambridge, and there 
is also a copy in Lincoln’s-Inn library ; nor 
Britton in his Book, who writin the name of 


'tlie king, bare not the word Seditio in them. 


And I atlırm confidently, that there cannot be 
shewn auy record, book, or statute, after the 
making the statute of 25 Edw. 3, in which $e- 
difio Is taken ns a capital offence. And yet 
the * Mirrour of Justices’ reckons up several 


kinds3 of Treason, which he divides mto Tre: - 


sons against the celestial or terrestrial mınjesty ; 
against the celestialmajesty, as Schism, Heresy, 
Miscreancy (knd according to this, the Bouk 
of 5 R. 2, Trial 54, is to be understood, which 
says, That a micreant shall forfeit his lands, 
becanse it is a kind of treason). And also he 
shews divers Treasons against the king, as, The 
deflowering of the kmg’s eldest daughter, &c. 
butnot& wordofSedition. But admit, that Se- 


dition imports a greater oflence than tumult, 


yet there is no colour to say, that it is treason ; 
for 25 Edw. 3, is a flat bar (tlıat Imay use the 
Inuer-Temple phrase) to any thing to be trea- 
son, wliich is not contained in it, unless it be 
made treason by any special act afterwards ; 
and 25 Edw. 8,.does uog make it treason. 
Stamfurd cites Glanville, and Bracton, and 
other ancient buoks, to shew what was treason 
before the said statute, and what not: and Iıe 
says, that it was a great doubt what shall be 
called treason ; saviug that all agree, that any 
thing that tends to the death pf the king was 


'treason. Sdly, Now examine the words, — 


© against us’ — those words make not tlıe criıne 
more beinous, as the case ıs. I agree, that if 
tbe words had been,—‘ Sedition to take away 
© the life of the king—it would have been trea- 
son; yea, the very Thought of treason is trea- 
son, (though none can judge thereof till ıt be 
produced in act) 19 H. 6, 47. b. hy Newton, 
13 Jac. B. R. Jolın Owen’s case, tbe writing of 
a leiter, whereby he intended the death of the 
king, was treason ; but it is not expressed, that 
the raisiug of this sedition was with such intent, 
whereby this differs from all the cases which 
can be pıy, in which there is such au intent of 
the death oftbe king. Also this raising of sc- 
dition against us, shall not be intended treason ; 
for if it had been so,the king would have so ex- 


pressed it by the word Treason: for,as in hisgraci-- 


ous disposition, he will not extend a fault beyond 


the magnitude thereof, so he will give to every _ 


offence the true andgenuine name. ‚Ifthe re- 
turn had been—* against our person’—it dad 
been more certain, that it concerned the king 
immediately; this may be against any point of. 
his government. And the proper and natural 
sighification of the words, — against us’ —is as 
much as, against our authority, our superinten- 
dency, against our peace, cruwn and dignity, 





® See Fortescue, f. 115, the which was nat 
cited ; ıhere, never sedition, strife, or murmur 
is heard, 

8 
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which are the usual words in every indictment 
of felouy. Every breach of the peace is 
against the kıng. Tbe usunl Return upon 
cvery ordinary writ out of this court is, that 
the party be Before Us; and conteınpt to this 
court is, contempt against Us; and it is in tlıe 
nature of sedition to the king. Contempts to 
the court of Star-Chamber are contempts 
ugainst Us; and upon tbem, commissions of 
rebellion issue : and if ıhe parties are brought 
in upon such commissions, yet they are bailable 
until their conviction. The king stiles himself, 
Us, in writs; and every disobedience to any 
writmay be said, ° Sedition against Us.’ Rout>, 
riots, illegal assemblies, may well be said and 
called, * Sedition against Us :’ and for such of- 
fences, a ıman shall not be restrained of his li- 
berty upon an ‘ itmay be.’ Such'a Iteturn is 


necessary, by which the court may be truly in-. 


formed of the offence, For tlıe writ of Habeas 
Corpus is, to submit and receive what the court 
shall ordain. And this return of this nature is 
not to be compared to writs, wliich are general, 
and make a brief narration of the matter, and 
are pursued and explained by subsequent de- 
clarations. And yet I urge not, that the re- 
turn ought to be as certain as an indictment; 
for au Indictment of Murder is not good, ıf ıt 
lack the word murdravit. But he return upon 
an Habeas Corpus, q. d. interfecit 1.S. upon 
prepensed malice, is good ; for tfie nature of the 
thing is expressed, although the formal word be 
wanting; but out of ıhe Return, the substance 
of the oflence ouglit always to appear, which 
appears not here, But it hath been suid by 
the other side, Tbat let the cause in the return 
be as it will, yet it is not traversable, 9H. 6, 
54. and I conless it. But as Coke’s 11 Rep. 
p- 93. James Bagg’s Case is, the return ouglıt 
to have certainly so much in it, that, if it be 
false, the party grieved may have his action 
upon tlıe case. And the grievance complained 
of in the Petition of Right is, Tbat upon suchı 
return no cause was certified, that is, no such 
cause upon which any indictment might be 
drawn up; for we never understand, that the 
party shall be tried upon the H, Corpus, but 
that upon the matter contained within it an 
Indictment shall be made, and he shall have 
bis triel upon it. And.yet it is clear, and it 
hath been agreed of all hands, in the argument 
of the grand H. Corpus, Mich. 3 Car. in this 
court, that if the cause be certified upon tlıe 
return of the H. Corpus, that the court may 
Judge of the legality of that eause. 2. Con- 
sider the parts of this Return, as they are cou- 
ple.! together,‘ for notable contempts by him 
* committed against our self and ous govern- 
* ment, and for stirring up of sedition against 
‘ Us’—Upon the entire Return, the king joins 
Sedition with notable Contempts; so that it is 
as much as if he had said, that Sedition is one 
of the notable contempts mentioned in the first 
part of the Return, so that he makes it but a 
contempt. For the generality and incertainty 
of the Return,Irefer myself to the cases put by 
Mr. Ask,and I will not wave any of them. 


True it is, if the Return had been, that it was 
for treason, he had not been builable but by 
tbe discretion of the cuurt, and such return 
would. have been good; but it is not so uf Sc- 
dition. Gard. 157. treason is applied to a 
petty offence, to tbe breach of trust by a guar- 
dian in Socage ; but it is not treason. And so 
Sedition is of far less nature than Treason, and 
is oftentimes taken of a trespass ; it is not 
treason of itself, nor seditiose was never used 
in an Indictment of Treason. It was not 
Treason before tbe 25 of Edw. 3, nor can it be 
treason ; for 25 Edw.3,ıs a flat bar (as I have 
said befo,e) to all other offenccs to be treason, 
which are not contained within the sard act, or 
declared by any statute afterwards. And there 
are nflences which are more heinous in their 
nature than sedition is, which,are no Treason, 
as Insurrections, &c. which see in the statute 
11H.7,c.7.2H.5,c.9.8H.6,c. 14. 5R.3, 
c. 6.17 R. 2, c.8. And by Sand 4 E.6, 
c. 5, the nssenıbly of twelve persons to attempt 
the alteration of any law, and the contihuance 
together by the space of an hour, being com- 
manded to return, is made treason ; which act 
was continued by the Statute of 1 Mar. c. 12, 
and 1. Eliz. c. 16. but now is expired by her 
death, and is not now in force, (although the 
contrary be cunceived bv some) which I prey 
may be well observed. By the Statute of 14 
Eliz. c. 1, rebelliuus taking of the Castles of the 
king is made Trreason, if they be not delivered, 
&c. which shews clearly, that such taking of 
Castles in its nature was nut treason. But the 
said Statute is now expired ; and also all sta- 
tutes, creating new Treasons, are now repeuled. 
But, for a conclusion of this part of my argu- 
ment, I willcite a case, which I tlınk express 
ın the point, or more strong than the case ın 
uestion : and it was M. 9, E. 3, roll 39, B. R. 
eter Russel’s Case ; he was committed to prı- 
son by the Deputy-Justice of North-Wales, be- 
cause he was accused by one William Solyman 
of Sedition, and other things touching the King ; 
And hereupon a Commission issued out of tbe 
Chancery, to enquire, if the said Peter Russel 
behaved himself well or seditivusly agaınst t 
king ; and by the inguisition it was found, that 
he behaved himselfwell. And upon an Habeas 
Corpus out of this court, his body was returned, 
but no cause. But the said ınquisition was 
brought hitherout of Chancery, and for that no 
cause of his caption was returned, be prayed 
delivery; but the court would not deliver him, 
tull it knew the cause of his commitment: 
Therefore, taking no regard af the said ınquisi- 
tion, they now send a Writ to the now Justice 
of Wales, to certify the cause of his commil- 
went. And tbereupon he made this return, 
That the aforesaid Peter Russe) was taken, 
because one William Solyman charged bin, 
that be had committed divers Seditions against 
the lord the king; and’ for tbat cause he w#s 
detained, and for no üther. And because the 
Return mentions not what Sedition in special, be 
was bailed, but not discharged. And I desire 
tie bailınent of the prisoner only, and not bus 


% 
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delverance. I desire that the Case be weil 
observed. In the said case, there was an ac- 
tual Sedition against the king; here is onlya 
stirring up of sedition. The words of the snid 
Award are, © videtur curia ;’” which are the so- 
lemn words of a Judgment, given upon great 
deliberation. There it was—‘ for otber tluings 
€ concerning us — This is all one as if he had 
said, — for other things against us’—Concern- 
ing the kıng, and, against the king, are all one, 
asap by 25 E. 3, c. 4, de Clero, Stamf. 
124, Westm. 1,c. 15. Bracton, f. 119, 14 Eliz. 
c. 2.° And the words of the Judgment in the 
saul Case, were not * dimittitur © ideo dimitten- 
* dus,’ which imply the right of the party to be 
bailed. Tbe sard case in some things was mote 
‘particular than our case, and more strong; for 
there was an accuser to boot, which wants 
in our case. There, true it is; that he 
was committed by the Justice of Wales, and 
here by the king himself; but this makes 
no diflerence, as to this Court; for, be the 
commitment by the king himself, or by any 
other, if it be not upon just cause, the party 
may be bailed in this court. And for the in- 
quisition, which is mentioned, it was no trial ın 
the case; nor did the eourt give any regard 
thereto. To detain the prisoner by the com- 
mand of the king sipgly, is against the Petition 
of Right; but it being coupled with the cause, 
the cause is to be considered, and the truth of 
tbe cause is to be intended, as weli where it is 
mentioned to be by an inferiour Judge, as 
where by the king himself, for it is traversable 
neither ın the one nor other. And 22 I. 8, 
roll 37, B. R. and 1 H.8, roll 8. lIarrison’s 
Case, resolved, 'That.a man committed by the 
comınand of the king ıs bailable. And 33 Eliz. 
it was resolved by allthe Justicesof England, 
which I hare viewed ın Chief-Justice Ander- 
son’s Book, under his own hand, and it was 
produced in parliaınent, That all men commit- 
ted by the prıvy-council are bailable, ifthe com- 
mitment be not for High-Treason. In all cases 
of commitment, an accuser is understood. Sup- 
pose that the accusation mentioned in Russel's 
(nase of Sedition, had been an accusation of 
Treason, tben the Judges ought not to have 
bailed him of right, and no man will say, but 
ıhat the snid accusation was a good cause to 
eommit him. But the discovery pf the oflence 
ought to be afterward in an indictment. 

Fourthiy, I- come to the Objectious which 
have been ınade on the contrarg. 

1. It was objected, That this was a case of 
great consequence; I confess it, but this conse- 
quence is not to the king; for if it be truly 
treason, then they might.have returned treason, 
and then the party was not to be bajled of right, 
till there sbould be a failure of prosecution ; as 
was lately ın Melvin’s Case, who was bailed for 
lack of prosecution ; the return being for High- 
Treason. . 

2. It was objected tlıat there can be no con- 
viction, as this case is, therefore there ought to 
be coercive power to restrain the prisoner. 
This is strange news to me, thut there shall be 


any offence for which a man cannot be con- 
victed. And if there can be no convictjon, it 
heuce follows, that there is no oflence; and if 
there be no offence, there ought by cunsequeuce 
to be no imprisonment. 

3. The case of 14 H.7, 8, hath been object- 
ed, that a Justice of Peace may comınit riuters 
without bail. 1 confess it, for this is by force 
of a statute which ordains it. " 

4. It hath been objected, That if an house be 
on fire, it is lawful to pull down the neighbour’s 
bouse, tor the prevention of further mischief; 
and the cases of 22 Ass. and 22 E. 4, that every 
man may justify the coercion ofa mad-man. I 
answer, That these cases are true, as of neces- 
sity, and no other evasion: but here, bail is 
profierred, which is, body for body. Fire is 
swift, and cannot be punished, and no caution 
can be obtained thereof. But observe the true 
inference and consequence of this argument ; 
lf my house be on fire, my neighbour’s must te 
pulled down ; Mr. Selden is seditious, ergo Mr. 
Herbert, his neighbour, must be imprisoned 

5. It hath been objected vut of Br. Treason, 
24.1 Mar. That the said Statute” of 25 E. 3, 
is taken largely, and tlıat the detaining uf a 
Castle or Fortress is Treason. Tothis I answer, 
that the bare detaining of a Castle is not Trrea- 
son, unless it be with Intention of the death of 
the king; but the taking of n Cästle is treason. 
And the case there meant by Brook, is Consta- 
ble’s Case, Dy. 128. And I confess, 13 Eliz. 
Dy. 298, Dr. Story’s Case”, that conspiracy tn 
inrade the kingdom, is Treasun ; for this cannot 
be without great danger of tlie death of the 
king ; for, * arnıa tenenti, omnia dat qui justa 
© negat.’ And all those Indictments were, that 
they intended tbe death of ıhe king; but ne 
such intention is expressed here. 

G. It hath been objected, That this case is 
out of tlıe Petition of Right, because in this re- 
turn theie is a cause shewed. But the grievance 
whereupoa the Petition of Right was framed, 
was, where no cause was returned. Itis true, 
that the grierance goes no further, but where no 
cause was returned ; for ıhat was the grievance 
at that time. But tbe words of the Petition 
of Right are further, * without being charged 
‘ with any thing, to which tlıey migbt make an- 
“swer by the law, which implies, that such 
cause ought to be contained in the Keturn, 
which being put into an Indictment, che party 
may have his Answer thereto. 

7. It was objected, That the Return shall 
nat be construed and expounded by fractions. 
I answer, That we need not make such an ex- 
position; for the joint construction tkercof 
makes more for us, than the several, as is 
shewed before. 

8. That a general Return is sufficient, and it” 


“need not have terıns nf art in it, as an indict- ' 


® See Shower’s Magistracy of England vindi- 
cated ; wliich will be found at the end of the 
Trial of Lord Russel: a.n. 1683. See also sir 
John Haules’s Reply tothe Magistracy of Eug- 
land vindicated, p. 26.. 


' 
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ment ought to have. For answer I confess it; 
but | atiirm, as above, that a return ouglıt to 
be so particular, that the nature of the oßence 
ought to appear out ofit : and it is not to be 
compared to general Writs, as ° Apostatä capi- 
endo, Idiotä examinando, Leproso amovendo,’ 
and the like: for those writs are good enough, 
because they contain the very matter. Aud 
although it hath been said, that there are two 
kinds uf lepers, yet Inever heard but of one: 
and the Writ, “de hzretica comburendo,’ is 
general, and good, because it is but a writ of 
ezecution upon a Judgment given by the spi- 
ritual power. But because they might not 
meddle with tlıe blood of any man, the exe- 
£ution is by the secular power. 

9. It hatlı been objected out 0f30 Ass. p. 
19. that the king would have one drawn and 
hanged for bringing into England the Bulls of 
the pope. Butthe Book answers itself, for he 
was not drawn and hanged. 

10. The Statute of Westmin. 1, c. 15. was 
objected. But as oft as that Stature is ob- 
jected, I will always cry out, * The Petition of 
€ Right, The Petition of Right ” asthe king of 
France cried out nothing but France, France ! 
wben all the several dominions of the king of 
Spain were objected to him. 

11. A curious distinction hath been taken 
by serjeant Davenport, between stirring to 
Sedition, and stirring up Sedition ; for the first 
jimplies an inclination only to do it, the second 
implies an act done. But this is too nice, for 
* ıfa man stir up Sedition, or to Sedition, ifit be 
with intention of the death of the king, the one 
and the other is Treason. 

12. The opinion of Fortescue in 31 TI. 6, 
10. b. hath beeg objected, That for an offence 
done to the court, a man may be committed 
before conviction. To this I answer, 1. T’hat 
the Book does not say, that he shall be com- 
mitted without bail.. 2. The offence being 
done in face ofthe court, the very view of the 
court is a conrietion in law. 

. 13. There was objected the 24 of Edw. 3, 
"88. Sir Thomas Fitchet’s Case, who, for going 
armed in tlıe palace, was onımmitted by this 
court without bail or mainprize; which scems 
to be the strongest and hardest case ıhat-hatlı 
been objected. But the answer to it is clear, 
and undeniable ; for the statutc uf 2 E. 3, c.3. 
}s, That Ifany one come armed before the Jus- 
tices, he shall forfeit his armour, and shall be 
imprisoned during the king’s pleasure; so that 
by the express purview of the statute, such a 
man is not bailahle. Somy conclusion remains 
firm, natwithstanding any of those objections. 
That the prisoner here, being committed be- 
fore conviction of any offence, (it being not 

ossible to understand this offence treason) is 

nilable ; and that he is bailable here, I will 
offer two other reasons: 1. The return ıs here 
for Sedition ; and there is an information in 
the Star-chamber against the prisoner, for sedi- 
13ous practices against the king and his govern- 
ment. I will not affırm, ıhat they are the same 
offunce, but there is some probability that they 


:pretended on the other side. 


are the self-same; and if they be ıhe same 
otfence, then the sedition here intended ıs not 
Treason, and so the party is bailable. 2. This 
prisoner was ready at ıhis bar the last term, 
and here was a grand-jury at bar the last 
term, and here was the king's caunsel present, 
who are most watchful for the king ; and yet an 
indiciment was not preferred to ıbem against 
this prisoner. Which things induce me to be 
of opinion, that the offence here mentioned m 
this Return is nat Treason, Or so great 33 15 
I will remember 
one case which perhaps may be objeeted, (and 
yet Ithink they will not objeet it) and so com 
clude. 11 R. 2, Parliament Roll 14. in the 
printed statute, c. 3. and 5. where it appears, 
that divers questions were propounded by the 
king to Tresilian and Belknap, the two Chief- 
Justices, and to the other justices: one of 
which questions was, how they are 10 be pu- 
nished, who resisted the king in exercising bis 
royal power, &c.? And the answer of the 
Judges was, una zuce, tlıat they are to be pu- 
nished as truitors; and 33 R.2, c. 21. this opr- 
nion waseonfirmed. But alterwardsin 1 H. 4, 
c. 3. and 4. and. 1 H. 3,. in the Parliament- 
Roll, n. 66, 67, the Judges were questioned, 
for their opinion, in parliament. They answered, 
That ıhey were threntened and enforced ı0 
give this opinion, and fhat they were ip truth 
of the contrary opinion. And Belknsp said, 
That he acquainted and protested to the earl 
of Kent nforehand, that Lts opinion was always 
to the contrary. Butthe parliament was not 
content with these excuses, but they were all 
adjudged Traitors; and T'resilian’s end ıs 
known to all, and Belknap was banished ; for 
his wife, in 2 H. 4, brought a writ, without 
naming her husband, because be was banished. 
And the said Statute of 21 R. 2, was repenled. 
Therefore upon the whole matter I conclude, 
that the prisoner ought to be bniled, 


On the same day, sir Miles Hobart and 
Benjamin Valentine,and Denzil Holles, esquires 
were at tlıe bar, upon an Habess Corpus di- 
rected to the several prisons ; and their counsel 
was ready at tbe bar to have argued the case 
for them also : but because the same Retum 
was made as above, hey said, That all of 
them would rely upon this Argument made by 
Mr. Littleton. 


Mr. Selden’s ARGUMENT.” 3 

Upon the writ of Habens Corpus ad subji- 
eiendum et recipiendum, directed out of the 
King’s-bench to the Lieutenant of ıhe Tower, 
he returns, that the prisoner wasfirst conmitted 
BIETET TEE NETEEIENEEETETE 

® The Editor of Mr. Selden’s Works, in hi 
Preface to the third Volume, says, “ This # 
the Substance of an Argument made in his (Mr. 
Selden’s) own casa, and which was proßOUDC 
by Mr. Littleton.” But as there is so great ® 
difference between them, we leave the Reader 
to judge ofthat; and, as it concerns sO grand 
point as the Liberty of the Subject, have tber®- 
fore given both. 
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0 bie eustody by a warrant of the lerds ofthe 
priry-council, dated 4 Martii 5 Caroli regis, 
and recites the warrant wherein the king’s plen- 
sure for (he commitment isalso sieniied. And 
tarıher, he returns, that the prisoner # de- 
wined by him, by virtue of another warrent, 

directed to him, under the king’s 
own hand, dated the 7th of May following ; 
wherein x is signihed, that he wastotake know- 
ledge, that the commitment was * for notahle 


‘ ontempis committed against Our Self and 


‘Our Goveroment, and for stirring up of Sedi- 
‘tion against Us,’ with a command to detain 
kım antıl his majesty’s pleasure were farther 
known, &c. And so certifies the court, that 
these are the causes of taking and detaining 


kım, and brings in his body according to the, 


writ. And, whether upon tbis Retum, the 
prsoner ought to be delivered by the court, 
upon sufhicient bail, or remanded to the Tower, 
ss the question ? That is, supposing the Return 
to be every way true (as in all cases it must, be 
ssapposed, when the- question arises upon a 
return), whether there be suflicient cause ex- 
jene in it, for which the prisoner nugbt to 

rermanded ? Or, that the cause of the com- 
sitnent be such (as it is expressed in the 
seturn) that he ought to be bailed? If there 
were no more in the case, but the lords, or the 
king's command only, without farther cause 
shewed of the commitment;; then it were clear, 
brihe Declaration of both houses of parlia- 
ment, and the Answer of his majesty to that 
Declaration, in the late Petition of Riglıt, that 
the prisoners were to be remanded. And the 
objections that some hare made, ont of the 
siztute of Westminster, the first, c. 15. That 
persons committed by command of the king, 
are not replevisable, and out of Stamford, fol, 
73.2s ıf he interpreted “ bailahle’ (wbich in- 
deed he doth not, if he be observed) to be un- 
derstwod ın that statute by * replevisable,’ and 
the like, are directiy against the very body of 
the Petition of Right, and were so fully clearad 
in the debates, out of which the Petition of 
Rızlıt was fraıned, that to dispute tlıem agaiıı, 
were but to question what the whole parlia- 
ment had alrcadv resolved on, as the certain 
and established law ofthe kingdom. Nor ie 
iz tumely to di«pute here again the general power 
of commitment, by the lords or bythe king 
kimself. There is a commitment m the case, 
and there is a cause shewed of that commit- 
ment, and of the detainer in prison ; and tbe 
gaalsey of that cause only ig truly the sole ques- 
ton; to the stating of which, the nature and 
coarse of bails upon oflences, either returned 
generally upon Ilabeas Corpus, or appeafing 
more specially upon indictments, is shortly to 
be first opened. All oflences, by the laws of 
ıhe realm, being of two kinds: the first, pu- 
sshable by loss of life or limb ; the second, by 


Äne, or some pecuniary mulct, or damage and 


imprisonment, or by one of tbem;; and those 
sıhe Arst kind being treason, murder, felo- 
mes of lees nature, and some more; and of 


ibe secend kind, bloodsheds, affrays, and other 






trespasses: Ifany prisoner stand committed 
(though before conviction) for treason- or mur- 
der; the Judges, for aught appears in the 
Books, have not often used to [et him to bail, 
unless it have appeared to tlıem, that there hath 
been either want of prosecution, or of evidence 
to proceed,’ or that the proceeding through dis- 
ability of the appellant (in case of appeals), as 
«hen he is excommunicate, is delayed ; or that 
tbe evidence is slight, or some such like cause. 
So that in the bailing upon such oflences of 
the highest nature, a kind of discretion, rather 
than a constant law, hath been exercised, when 
it stands wholly indifferent in the eye of tbe 
court, whether the prisoner be guilty or not.® 
And according to that, they often let to bail, 
detain in 'prison, or remand the prisoner. Also 
in Felonies of less nature; which being all, as 


‚those ofthe greatest nature, capital, and so the 


punishment of the same above imprisonment, 
the imprisonment of tbe offenders without bail, 
is anly used ad salvam custodiam, and cannot 
be used ud penam. But if a prisoner before 
conviction, or somewbhat tbat supplies a con- 
viction, (so therefore also fit enough before 
conviction) stand committed for trespasses only, 
as all offences of the second kind are, and are 
Ba only by fine and imprisonment, or 

y one of them (in which case iınprisonment is 
to be the highest part of bis punishment, after 
conviction) tlıere, by the constant course (unless 
some special act of parliament be to the con- 
trary in some particular case) upon offer of 
good -bail to ıhe court, he is to be bailed; 
which agrees also with all justice and exactness 
of reason, that so both the court may, by his 
sureties and bail (to whose care he is a-new 
committed) be assured to have him ready at 
the day given him open the bail, to answer all 
proceeding against him ; and he himself, having 
sureties that so undertake for his appearance, 
may not be compelled, before conviction, to 
endure that contintelly, ad custudiam only, 
which is the highest part of what he is to sufler, 
after conviction, ad pauam. So that in cases 
of imprisonment for offences of the first kind, 
divers circumstances might be, for which sufh- 
cient bail offered might, according to the use, 
be refused by the court. But in cases of im- 
prisonment for offences of the second kind, 
suficient bail, offered before conviction, ought 
öf common right to be accepted; saving still, 
where a special act of parliament alters tlıe 
law in some particular case : but there is no 
colour or pretence of any such act concerning 
the case in question ; so that we areto exg- 
mine it (for the point of bailing) only at the 
common law. } 

The state then of the question is but this: 
Whether tlınt expression, * for notable con- 
‘ tempts against Our-self, and our government, 
‘“ and for stirring up of sedition against Us,’ do 





® Vide 2 Assis. pl. 3. 3 Assis, pl. 12. 43 Assis. 
pl- 40. 26 Assis. pl. 47. 41 Assıs. pl. 14.' 21 

dw. 4, fol. 25, and 71 Brook, tit. Mainprise 
60 and 63. 2 Eliz. Dyer, fol. 179, a, 
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denote any oflence of the first kind; Which, ıf 
it do not, or so do not, as that the court may 
by the words of it be sufliciently informed thar 
it is some oflence, at least, of the first kind; 
the bail, in this case, ought to be accepted. 
Tbe oflences in the return being two; first, 
 notable contempts,’ and then ° string of 
sedition,’ and both “ againstthe king.’ 

There can be no question made Mi it, but that 
all Contempts, of what kind soerer, that are 
punishable by tbe laws of the realm, are 
® un the king and his government,’ immedi- 
ately or mediately. And although the latitude 
of them be such, as that some wmıay vastiy ex- 
ceed others; yet they are all, as Contempts, 
only trespasses, &c. punishable only by fine or 
imprisonment, or by both, but not until con- 
viction of the parties (as neither are other like 
oflences), unless the contempt be in tbe face 
of some court, against wbich it is committed, 
which supplies a conviction. Nuw in this case, 
the oontempts are only expressed in a gene- 
rality, and oo conviction appears ofthem. So 
that for tbat part of the return, there can be 
no colour why the bail eught not to be accept- 
ed. Butall the doubt of the case depends 
upon the second offence; that is, “ the stirring 
© up of Sedition against the king.” Which if it 
be an offence only of ıhe same kind as Con- 
tempts are, or a mere trespass only to the king; 
or, if by ıhe worüs of the return, it appears not 
to the court to be an offence of tlie Grst kind, 
that ıs, eitlier treason, or felony at least, (there 
being no conviction in the case) the prisoner 
ought to be bailed. For, unless the court be 
assured, out of the words of the Return, that 
the prisoner stands committed,for some such 
cause, for which he might not, of right, demand 
his bail ; it is clear they ought to bail him. It 

sts therefore to examinc tlıe nature of tbe 
o‘Tence comprehended in those words “ stirring 
© up sedition against us.’ If it be any thing 
above what is trespass only, plainly it must be 
either treason or felauy. For felony, no man 
preteuds that by those words, any kind of 
felony is to be understood. : The question then 
must be, whether the ° stirring up sedition 
© against the king,’ be trenson or no; that is 
high-treason, as all treason is that toucheth the 
king, as treason? For petit-treason, by the'com- 
mon-law, is feluny, in regard of the king, and 
treason only with respect to persons slain, 
inst the faith and obedience due from the 
oßfender ; and therefore the indictments of it 
say * felonice et proditorie.’ 

In the consideration of the question thus 
stated, first, the use ofthe word Sedition, and 
the sense of it in our language, and in our laws, 
that rcceived it out of that language, is to be 
examined ; and then what those words “ against 
°® us,’ import. Out of hoth which, it will’ be 
eusily concluded, that the offence, as it is ex- 
pressed in the return, although it be a great 
one, yet it is only a trespass, and punishable 
by fine only or imprisonment, or botb of them. 
For Sedition, and the general notion of it, we 
have not either in the division or explication 


of offences that occur in our books an express 
definition, description or declaration of it, 
though it occurs sometim@s as mingled witlh 
some other oflences, and the ndjective of it 
oftener than the substantive: Nor hath tbere 
been yet found any indictment or proceeding 
upon thecriıne of Sedition, by that name singly, 
as an offence in law, clearly enough known by 
itself. * Unlawfulassenblies, routs, riots, com- 
‘ motions,’ are the nearest, if not the very things 
that by other names do, for the most part, ex- 

ress what sedition is in our laws. Vid. 3 

en.7,fol. 1, et Brook, Riots 4 et5. But our 
language, rather than our laws, hath received 
the word from Latin, and thence hath ın 
preambles of statutes, and of indietments, some- 
times inserted it; so that missing an express 
exposition of the. word in our law, we have 
reason to seek for it first ın the language 
whence we received it, and then in the use of 
it in our Own. 

In Latin, that which is matiny, raising of 
tumult, assemLbling of any armed power, or 
conventicles, or the like, is sedition. \Whence 
it ıs, that in the civil-law, seditio et tumultus 
are frequently joined; and concitatores sedi- 
tionis, and aclores sedilionis, occur in the text of 
that law *, forsuch as stir up Sedition. And 
thence also seditio militaris is used for a mutiny 
of the Soldiers in the Army, in Tacitus and 
others, and that for no more than the prufess- 
ing themselves against any command whatso- 
ever given by the general. In this sense it is 
used also by a lawyer of Ejhesus, in tlıe boly 
text, where Demetrius the silversmith assem- 
bled the rest of his company against St. Paul, 
for preaching against Diana, * For we are’ 
(saich he, spenking to appease the assembiy) 
‘even in jeopardy to be accused of tlıis day's 
‘ Sedition, forasmuch as there is no cause where- _ 
‘by we may give a rcasan of this concourse of 
“ people,’ Acts xıx. 40. In the same sense 
Tertullus, an orator and lawyer, pleading against 
St. Paul at Csarea, before Felix the governor 
there, * We have found this man a mover of 
© Sedition amongst all the Jews throughout the 
‘ world, and a chief maintainer of the sect of 
“the Nazarenes,’ Acts xxiv. 5. And such lıke 
testimonies are very obvious. In the self-same 
sense the word was receiveıl into our language, 
as we may see in that act of parliament against 
the Lullards, under H.4, 2 H.4,c. 15. The 
words there are, ‘ That they tauglıt openly and 
‘ privily divers new doctrines, contrary to the 
s Eich and determinations of the holy church ; 
‘and of such sect and wicked doctrine and 
‘ opinions they make unlawful conventicles and 
€ confederacies, they hold and exercise schools, 
‘they make and write books, they do wickediy 
“instruct and inforın people” “Et ad sedı- 
€ tionem seu Insurrectionem excitant quantum 
© possunt, et magaas dissentiones et divisiones 


-ın populo faciunt.’ Rot. Parl.2 H.4,n. 48, 


* ff. ad I. Julian majestatis, lib. 1. & tir. ad 
leg. Jul. de vi publ, 1. 3, &c. C. tit. de sedi- 
tiosis, 1. 1. & 2. 
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“ And, as much as they may, ıincite and stir 
< them to Sedition and insurrection, and maketh 
‘ great strife and, division among the people, 
“&c.” And about the beginning of queen 
Mary, an act of parliament was made against 
Seditious Words and Rumours; in the pream- 
ble whereof, ° seditious and slanderous news’ 
is mentioned, and “seditious and slanderous 
‘ writings, and persons intending and practising 
‘to move and stir seditions’ (so it isin Rastall 
and the Roll of parliament, not ‘ seditigus,’ as 
in the Statutes at large), “ discord, dissension, 
and rebellion within this realm,’ 1 et 2 Phil. et 
Mar. 3. And to the same purpose, an act of 
explanation of the said act of queen Mary was 
made ın 1 Eliz. c. 6, wherein mention also is of 
‘ false, seditious, and slanderou3 news, or tales,’ 
against tbe queen. As also in her 1Sth year, 
c. 1, a provision is made against “ contentious 
“ and seditious spreading abroad of titles to the 
* snccession ofthe crown.’ Andinanother Act 
oftbe same year, c. 2, also the bringing Bulls 
from Rome, * to raise and stir sedition,’ ıs men- 
uuned ın the preamble. And in the 23rd year, 
anoiher act 23 Elız. c. 2, was made with this 
uıle, “ Against seditious words and rumours ut- 
‘tered against the queen’s most excellent ma- 
‘jesty.’ And in indictments upon that statute 
ot the 1st and Znd of Pliilip and Mary, as it was 
continued in the act ofthe 23rd Eliz.; the party 
indicted for slanderous words, in defamation of 
the queen, is said to have been “ machinans et 
* intendens seditionem et rebellionem infra hoc 
‘regnam Angliz movere et suscitare,’ and that 
‘ advisate, et cum malitiosa intentione, contra 
° dictam dominam reginam, et felonice ut felo 
‘ dicte domine regine nunc, devisavit et scripsit 
‘ quasdam falsas, seditiosas, et scandalosas ma- 
“ terias, &c.’. 34 Eliz. Coke, lib. intrat. indiet- 
ment. fol. 352, col. 3 and 358, where the title 
is misrefersed to the act of 1 Eliz. cap. 2. 

In the lord Cromwell’s Case also, 20 Eliz. 
Coke 4. ın act. de scandalis, Seditio is men- 
ttonetl “ against the queen’s proceedings ;’ and 
€ sedisio domini regis, vel ezercitus sui,’ ın Brac- 
ton, fol. 118, and ‘ seditio regni, vel exercitus,’ 
in Glanville, I. 14. c. 1, and * seditio persone 
 domini regis vel exercitus,’ in Hengham, c. 2. 

Now, for the sense of ıhe words ‘ sedition,’ 
and “ seditious,’ ıt will be most plain, that in all 
these places, (except those old Books of Brac- 
ton, Glanville, and Hengham, the interpretation 
of «hom hath fittest place after the examins- 
tion of the obj.ctions mıade to prove sedition to 
be treason) they denoted in our language, and 
in tbe use of our laws, that received them 
thence, such an offence as was not punishable 
(without some special provision by act of par- 
liament) otherwise thau by fine and imprison- 
ment at the utmost; and were reputed singly, 
but as words or names designing “ tumylts, un- 


‘ lawful assemblies, routs, factions or rebellions,’ : 


against any part of-the established laws, ur pub- 
lie commands. Therefore in that act of 2 Hen. 
4, concerning the Lollards, the punishment of 
them that offlended against the acts, and © were 
‘ such stirrers of sedition and insurrection,’ was, 


that they should be imprisoned only by virtue 
of that act, until purgation, ifthey purged them- 


:selves; and imprisoned and fined atter convie- 


tion, and detained in prison tıll abjuration: and 
upon refusal to abjure, or upon relapse, to be 
burnt for heretics: but thar act is repealed by 
the 25 IIen. 8, c. 14. So, by the act of the ist 
and 2nd of Philip and Mary, the first offence 
of ‘ speaking seditious and slanderous words,’ 
or rumours of the king or queen, was after con- 
viction, standing on the pillory, and loss of ears, 
(unless he redeemed them by the fine of 1004.) 
and three months imprisonment. And ifany, 
from another's report, shall speak any seditious 
and slanderous news of the king and queen, he 
should, after conviction, lose one ear, (or redeem 
it by 100 marks) and have one month’s impri- 
sonment:: And tbat ‘ if any should maliciously 
‘ devise, or write any book or writing, contain- 
“ing any false ınatter, clause or seutence, of 
“ slander, reproach, and dishonour of the king 
‘ or queen, to alienate the minds of the subjects 
* from their dutiful obedience, or to tlıe encou- 
€ raging, Stirring, or moving of any insurrection 
: a rebellion chim this en ; =, if any pro- 
* cure any such thiug to be done (the. sald of- 
© fence being not puriishable by the statute of 
25 of Edw. 3, of treason) be should lose his 
“right hand. And that the second oflence of 
‘them that were punishable by loss of ear or 
‘ ears, should be imprisoned during life, and loss 
“of alltheir goods nnd chattels.’ 
queen Mary expired at ker death, and agreeable 
to it was tbat provision of the act of 1 Eliz.c.6, 
which extended the same to queen Eliz. during 
her life; but there. is no such law at this day in 
being. So, in that of the 13 of Eliz. c. 1, the 
Airstoffence of‘ contentiousand seditivusspread- 
* ing abroad of titles t0 the succession of the 
€ crown,’ is punished by the imprisonment of 
one whole year, anıl the loss of half tbe offend- 


This act of 


- 


er’s goöds, and the seeond oflence by the pains 


ofa premunire. The bringing in of Bulls also 
from Rome, to alienate the minds of the sub- 
jects from their dutiful obedience, and to raise 
and stir sedition and rebellion, is made high 
treason by that otner actofthe same year. By 
which it appears, that * stirring to sedition ” 
alone is in that very act clearly supposed of far 
less nature. ° But that act is also expired. In 
that also of ıhe 23 of Eliz. c. 2, the He of 
‘ seditious news or rumours’ against the queen, 
was madle loss of ears (as before;) or, tlıat to be 
redeemed at 200/, besides imprisonment of six 
months : and the reporters from another’s 
mouth, to be punished according to that of 1 
and 2 of Philip and Mary; saving, that the im- 
prisonment, by this act, is three months, and 
the second oflence is made felony, and writing 
of any seditious ınatter, to the purposes in that 
act of queen Mary, is made felony, 2 wbich 
act the indictments of felony before men-. 
tioned, are grounded; but that act also expired 
by the death of queen Eliz. And in that case 
of tbe lord Cromwell, who brought a scandalum 
magnatum against the parson of Northelenham 
in Norfolk, for saying, ‘ That you like not of 
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“me, but you like of them that maintain sedı- 
tions against tlle queen’s proceelings.’ Al- 
though, in the report of ıhe case, sedition gene- 
rally be called an open and heinous crime, and 
described to be as ia the uature of suine great 
factıous asseinbly, or riot; yet ıhe defendant 
Justitics tlıe words, by ıhis, that the plaintiff and 
he had discourse of one that preached against 
the Book ut Common Prayer, and that in their 
discourse tse plaintift said to ıhe defendant, ° I 
© like not ofthee :’ To which he replied, ‘ It is 
“no muv.l, for you like of toem that maintain 
€ sedition, (predict’ seditiosam doctrinam innu- 
“ euılo) against he queen’s proceedings ;’ and 
the justification allowed good. Whence it ap- 
pears clearly, that-“ maintaining sedition,’ gene- 
rally may be, such preacling of seditious doc- 
trine which is puntshable only by the statute of 
1 Eliz. cap. 1, by fine and imprisonment. Out 
of all which examples, # appears, that sedition, 
and acts seditiously done, are of themselves 
singly no capital crimes, or otherwise punish- 
able than by fine or imprisoument, or both; 
unless by some specini act of parliament it be 
ordained otherwise. Andto confırm this also, 
we may obserwe divers other statutes; where 
routs, riots, rebellions, and insurtections (all 
which, of theinselves, if no traitorous attempt ap- 
pear,by some overt act,are punishable but by fine 
or imprisonment, unless some act of parlinment 
especially ordain a greater punishment) have 
special punishments appointed for them; being 
at the common law but in the nature of tres- 
Asin the 17 Rich. 2, c. 8. it appears, 
that in the 5th year of the same king (which is 
5 Rich. 2, c. 6. Stat. 1.)° outrageous nsseınblies 
° of the penple against the king’s dignity, and 

© his crown, and the laws öf the land’ (ns ever 
rent riot is) were made Treason ; which act ıs 
ong since repenled. Whence it is also very 
observable to this purpose, that in two Acts of 
parliarent, the one of the 2 Hen. 5, c. 9. Stat. 
1. and the other of the & Heu. 6, co. 14. the 
simple word “ riots’ (which is most known in 
the law, to this day, for seditious asseınblies) is 
taken plainly as an expression sufficieutly com- 
prehending «ssemblies of people, in great num- 
her, in manner of insurrection, and also rebel- 
hons, as will appear plainly, by comparing 'the 
preambles with the hodies of the same acts. 
And in 11 Hen.T, c. 7. for the punishment of 
‘ unlawful raising and leading of people, riots, 
“ routs, and other unlawful assemblies,’ a form 
of proceeding is appoitited ; wherein appears 
most plainly and expressiy, that tlie punishment 
was only by fine and imprisonment, and the act 
was to continue but till the next parliament, 
when it expired. Therefore also by the act of 
3 & 4 Edw. 6, c. 5. entitled, * An Act for the 

* punishment of unlawful assemblies, and risin 
* of the king’; subjecta,’ it was ordained, * That 
“if any persons, to the number of twelre, or 
“ above, being assembled together, shall intend, 
“with force al’ arms, unlawfully, and of their 
“ own authority, to kill or imprison any of the 
* kiny’s privy-council, or to alter ör change any 
* laws established by purliament, and shall not. 


L 2 





‘ depart and retire to their own habitations, 
‘ within one hour after cowmand made by the 
‘ sheriff, some Justice ofthe peace, or other such 
| “ oflicer, in that behalf, the offence should be 
© higb-treason. And ifsuch persons assemibled, 
‘to the pulling down oi’ ditches, or laying open 
‘ inclosures, or to the committing of some such 


ı © more offences, retir@ not within that Ders, 


“that it shall be, felony in theın. And if any 
© should iucite such persons to any such act, by 
‘ speaking, ringing a bell, snunding a trumper, 
© hring of beacons, or the like; insomuch that 
“ they remained together niter any such com- 
“wand as aforesaid by the space of an hour, 
‘and commit-any such act, as aforesaid, it 
‘should be felony also. And the persons so 
‘ assembled, and remuining togeiber, to the 
“ number ot’ forty, by ıhe space of two huurs, 
“ are by the same made traıtors. And that if 
“the number be above two, and under twelve, 
“that with force of arnıs, unlawfully, and of 
“ their own authority, assembled for the casting 
“down of ditches, inclosures, anıl divers such 
‘ other ıhings, their staying together after such 
‘ command by the space of an hour, should be 
‘ punished by a year’s imprisonnent, aud fine 
‘ and ransom at the king’s pleasure.’ And it is 
also inthe same Act ordained, ‘ ikhat if any 
‘ person shall procure, move, or stir any other 
‘ person, or persons, to arise, or make any 
‘ traitorous or rebellious asseınbly, to the intent 
“to do any of the things beiore-mentioned, it 
“should be felony. And further, that if any 
‘ person were spoken to, moved, or stirred to 
‘ make any commotion, insurrection, or unlaw- 
‘ fal assembly for any of (le inteuts before- 
“ mentioned, and did not tell it within twenty- 
‘ four hours afterward, unless he have suflicient 
€ excuse, to some head ofücer whe,e such speak - 
© ing were had, should sufer imprisonment, un- 
‘“til'he were discharged by three justices of the: . 
€ peace, wlıereof one to be ofthe quorutn.’ This 
Act was to endure till the end of-the next par- 
limment oniy, which wasin 7 Edw. 6, and then, 
cap. 11. it was continued till the end of the 
next wlıich was in 1 Mar. sess. 2. wherein, c. 
12. it is repealed, and another of.the same na- 
ture made. Both which shew ınost evidently, 
that those unlawful assemblies, insurrections, 
commotions, and the like, which are plainly 
Seditions,' provided for by ıhose acts, were be- 
fore hut trespasses, punishable only by fine and: 
imprisonment. That of the 1 Mar. sess. 2. c. 
12. is intituled, * An Act agaınse unlawful and 
‘ rebellivus assemblier,’ where the clause of the 
privy-counsellors (that was inthe 3& 4 Edw. 6,) 
ıs omitted ; and the rest of tlıc 'offence twuch- 
ing the altering of laws, is expressed, as in that 
of Ed. 6, saving that ıhe crime is made felony, 
whereas it was treason by that of Ed. 6. The 
rest of that act of 1 Mur. is, for the most part, 
agreeable with that of Ed. 6, saving, that none 
of the oflences are treason by this act, but 
felony at he most. And for the being ‘ spoken 
‘to, or stirred to make any comımotion, and 
“ not discovering it, here, ın this of queen 
Mary, ıho ofender is to sufler imprisonment 
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only for three months, unless he be discharged 
by three justices of the peace, as in that of Ed. 
6. Tüis of queen Mary, was kept on by con- 
tinuance only, from one parliament to anotber, 
during her nme; and in 1 Eliz. c. 16. it was 
made to continue during the life of queeu Elız. 
and at her deatlı expired. To tlus purpose also 
the Act of 14 Elız. c. 1. is observable; where, 
“ unlawful practices, secret conspiracies and 
* devices, to take or surprize any of the queen’s 
° fortified castles, and the ınalicioas and rebel- 
‘ ons intent of surprizing, or taking them, be- 
€ ing expressed by overt-act, or word,’ are made 
felony; * and the not giving them up witlun 
“six days after command from her, is made 
“ treasou ;’ which act also expired with her life. 
Here tlıe offences made Treason and Felony by 
the Act, were both seditions of a high nature; 
and yet but trespasses before the act ınade, nor 
are ihey other now Ihe act isexpired. For the 
sarprizing or detaining of a castle, without levy- 
ing a war, or some other act of treason (as ın 
Sherley’s case in Dyer) was not treason, but by 
that act. To these we may justly add that 
case of the earl of Northumberland in 5 Hen. 
4, rot. parl.n. 11, 12. &c. He acknowledged 
by writing, ia parliament, that he was guilty 
of not © keeping the laws as ligearice asketlı, 
< and of gathering power, and giving of liveries’ 
(wbıch are the words of the Parliament-Roll), 
and upon special consideration had, by the 
lardsand Judges in parliament, of the nature of 
the offence thus set furth, they adjudged it was 
„either felony nor treason, but only trespass ; 
and so are the express words of the roll. Yet 
the “ gathering of power, and giving lıveries, and 
< breakmg of allegiance,’ are large expressions 
of that, wluch in itself was truly sedition, and 
that of a high nature. And’ thus, both by the 
use of the word, and the punishment provided, 
in some cases in parliament, for remedy of the 
offence (without which special provision it is 
nerer found capital) it appears clearly that 
sedition, or the stirring of sedition, alone, at 
tbe common law, (and no statute, now in force, 
hath :ordained otherwise) is but trespass, and 
punishable only by fine and imprisonment. 
Now tor the words “ against Us;’ that is, 
against the king. There is no doubt at hl, but 
that all oflences are against the king. Fvery 
sligiıt trespass, by the law, is “ contra pacem 
‘ domini regis;’ and whatsoever is against his 
peace is against him ; as also divers indietments 
of mere trespasses conclude with “ in contemp- 
‘tum domini regis,’ and “contra caronam et 
‘ dienitatem suas:’ As in an Indictment for 
bearing of mass, is“ contra pacem, dignütatem 
‘et coronam domini’regis.” All which import 
‘ against ıhe king.’ And that act of 23 Elız. is 
made * against seditious worls against tlıe 
€ queen’s most excellent majesty ;’ which, even 
‘after the act, remmined not capital, being before 
but trespass, . And in the preamble of that of 
14 Eliz. it appears, the act was made against 
‘ unlawful practice, secret conspiracies and de- 
$ vices, stirred and moved against vur sovereign 
& jady the queen, m seeking unlawfully to take 
v0 I ne 
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“ her castles, fortresses, and the like’ And in 
Bracton, fol. 119. b. $.3. & 120. b. 8. 6. the 
concealing of £reasure, which is punishable by 
fine and imprisonment, is expressly said to be 
‘ gravis presumptio contra regem et diguitatem, 
“ et coronam suam ;’ as also the not keeping 
the assises of bread and ale, and tlıe like. 
Neither is there any doubt of this, but thst the 
words, “ against the king,’ ınay be applicable 
to any kind, and as well to the least as the 
greatest kind of oflences, and imply nothing 
that increnses the offence above trespass. 

It follows then, for the last part ofthe con- 
sıderation, that (sedition being hut that which 
we otherwise call unlawful assemblies, riot, mu- 
tiny, rebellion,or thelike ; and every oßfence pu- 
nishable, being against the king) the © stirring up 
‘ uf sedition against the king,’ which is or may 
be the © stirring up of a rout, unlawful assem- 
“ bly, ınutiny, rebellion,’ or the like, against 
some ordinary, or extraordinary command, pro- 
cess, writ, or execution of some established 
law, is nn other oflence, by the expression in 
the return; nor can thereby be understood to 
be other, without some special act of parlia- 
ment have altereıl the law, than trespass, and 
punishable only by fine and imprisonment, and 
sn, by consequence, no Treason. - As for a spe- 
cial act of parliament, that maketh “ sedition 
€ against the king,’ to be higher than ° trespass,’ 
there is-none such extant. Among all the ncts 
of parliament that are in force, there is none 
gives any colour here, but that af 25 Ed. 9, 
wherein treason is declared: and in that act, 
only these words; ‘ if any one levy war against 
‘ our lord the king, in his realm, or be adhering 
‘to tbe enemies of our lord the king ın his 
‘ realm, giving to them aid or comfort in his 
‘“ realm, or elsewhere, and hereof be attainted 
“of overt act, it is High-Treason.’” The other 
words concerning other nnd higlıer treasons, in 
that act, have nothing that can so much as of 
themselves suppose a * sedition against tlıe 
* king;’ but it is true, that in these before re- 
cited there may’be a ‘ sedition against the 
© king ;’ that is, the levying of war against the 
king may be by sedition, or the adlıering to the 
king’s enemies, or the levying of war against 
him, may be, by a low expression, perhapa 
stiled * sedition against the king ;’ as in every 
greater crime, as in theft, trespass may be in- 
cluded, or understood. Now, unless on the 
other side, in that which is sedition against the 
king, treason must necessarily be understood, 
these words ofthe 25 Ed. 3, make no more to ' 
prove that sedition is treason, than any act 
ei theft, can prove that trespass is felony. 

herefore also, in that very act of 25 Ed. 3, 
the riding openly or secretly with armed men 
to kill or.rob another man, or to take him, and 
keep him until he make fine and ransum for his * 
deliverance, though it be plainly “ sedition 
“ agsinst the king,’ it being against his peace, 
his laws, and his crown and dignity, is but fe- 
leny, if el be committed with it, and ' 
trespass anly if imprisonment till fine and ran« 
som. And so it is.declared expressiy in shat 

T 
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act. And though tliere have been divers acts 
of parliaıment since that of the 25 Ed. 3, that 
bave made divers other facts treason, yet there 
is none of them that remain unrepealed, or not 
expired, that make any such fuct treason, as is 
of tie nature of sedition against the king; and 
except only tlıe treasons made by tlıose special 
acts of parliament, that remain in force (as 


those concerning bulls from Rome, jesuits, 


elipping of coin, and some few niore), there is 
votbing at this day treason, saving what is com- 
prised in that act of 25 Ed. 3, to which some 
special laws * have, in the ages since Ed. 3, now 
and then reduced all treason, ‚by abrogating all 
intervenient laws of treason. And by that act, 
if there be a doubt ıhat happens before the 
‘ Judges, by reason of any new case that comes 
befare them, they ought not to judgp it treason, 
until it be enacted by parliament to be so. And 
il doth, ın the same act, appear, that before 
that time, there was a greater Jatitude of, trea- 
son, than at any’ time since. Now, even in 
tlıat time, there is an express judgment of the 
very point in question ; thouglı not in the same 
terms with this case, yet in the self-same sense, 
as if this case had then been before the judges. 
It was the case of one Russel; he was impri- 
soned by the Justice of Nortli Wales, in 9 Ed. 
8, and returned to be :so, “ eo quod A. B, im- 
‘ posuit ei fecisse debuisse diversas sediuiones, 
fe. domiuum regem tangentes.. Upon this 
return, the court adjudged, that the oflences 
contained iu ıhe return, and as they could 
thereby be understood, were such far which he 
ought to be bailed;. and they give their reason 
with tbe judgment, © because it did not appear 
& what kind of seditions against the king were 
“ wmeant by it.” “ Eo quod non specificatur 
* quales seditiones, &c. ideo dimittendus,’ by 
mainprize or bail, which to this purpose are all 
one, Forifthe sedition bad been with traitor- 
ous intents, and so expressed, ıhen it had been 
treason, for which tliey would wot have let him 
to mainprize. But een sedition against 
the king might be of divers other nutures, end 
ınere trespasses, therefore they said, * ideo di- 
“ mitiendus est ;’ expressing therein the right.of 
the prisoner, that he might justly clan tu be 
bailed, and by law ought to be bailed, and not 
only that he was bailable. But tlıree objections 
may, pejlmps, be ınade to this Judgment, to 
make it ditier in substance from the case in 
question. The first, tbat * A. B. imposuit ei 
* fecisse debuisse diversas seditiones,’ &c. which 
being as au accusation in so general terms, was 
not certain enough to make him answer to it, 
and. thence might be cause of ıhe judgment. 
The second, that it is not ‘“ contra dominum 
€ regein,’ ar“ agaiust the king,’ asthe case here 
is, but “ tangentes,’ or * touching’ the king. 
And the third, that here is ıbe king’s warrant 
witnessing the ofleuce, and command for im- 
prisonment, and in’ that of 9 Ed. 3, only. the 
charge of a subject and the commitment of A 





 &* Vide 11 Rich, 2, c. 3, pet. 3, 1 Hen. 4, c. 
10, 1 Edw. 6, & 12. i Mar, Parl. 1, es 6. 


subject. To allthree, the reply is easy. For 
the first, it is plain, that the Justice of North 
Wales shews the reason of the Iinprisonment 
to be, because Russel was charged by A. B. to 
bave committed ‘ sedition touching the king,’ 
as every one that is returned to stand comanıt- 
ted for any offence, is supposed ta stand so 
committed, because somebody charged him, or 
accused him, or can testify against kim; and 
that is here more particularly expressed, which 
in every return is supposed to be understood in 
the general words. As, suppose the return 
were, that such a one stands committed for 
treason, or murder, upon the accusation, les- 
timouy, or examination of A. B. taken thus, or 
thus : would the court bail him the sooner for 
that addition ? And in returas, it was never 
expected that there should be such certainty as 
that the prisoner might plead and be ırıed. 
Which can never be done from returns, but 
only by appeals or indicunents, wherein the of- 
fence ıs in special set forıh by tiıne, place,and , 
all circumstances. Or, if they had, in this case 
of Russel, expected or considered such a ter- 
tainty, they ought not to have ler him into 
mainprize, or bailed him ; but clearly dismissed 
bim. For, ifan appeal, wbich is an accusation, 
were brought agaiust a man, or an indictment 
put in * de diversis murdris,’ or ° de murdro,’ 
generally; or, ‘ de preditione,’ generally; clearly, 
upon such an appeal or indietment, the court 
would not put tlıe party neither te answer, nor 
so much asto tlıe trouble of baal or wainprize, be= 
cause such acharge tlıat way, were meıely vuid. 


-For in appeals and indictmeats, the particular 


circumstance, and the special offence must al- 
ways be set fortb, or else they are void; but in 
returns, the general expression is suflicient for 
the court to Judge, whether the oflence be such, 
as tlıat the prisoner ouglıt ta be bailed or.no, as 
the common and ınost kuown practice is. So 
that the first objection is of no force. For the 
second, it is certain that tbe words “tangentes 
‘ regein,’ and “ contra regem,’ in matter of of- 
fences, occurring in our laws, are taken as sy- 
nonimous. Asm25 Ed. 8,Stat. de Clero, c. 4. 
we have Treasons or Felonies, “ tnuchauts au- 
“ ters persons que le roy mesıne ou sen royal 
© ınajestie,’ “touching others ıhau tlie king ;” 
which is the sanıe with, * being against others 
‘“ than tive king,’ or © besides the king ;’ that is, 
petit Treasons (which are both Trensons and 
Felonies) as it appears ın Stamford, 1. 2.c. 43. 
fol. 124.b. Iigb-Treason being “ touching tlıe 
“ king,’ or “ against the king,’ or “ extending to 
© the king ;’ which is the same in 25 Ed. $, de 
prodjtionibus. Where the sense of tlıe words 
appcars by a law made but few years after this 
very case of Russel. Soin Westnia. 1.ch. 15, 
‘Ireason que toucha le ray mesme, is ex- 
pressiy for * Treason against the king ;’ that is, 
High-Treason. And Bracton, fol. 119, b. &. 2. 
calls the counterfeiting the Great Seal, which is 
High-Treasen to this day, ‘ Crimen izs» ma- 


.* jestatis, quod tangit coronam regis,’ or * Tren- 


© son against tlıe king.” And, in this latter are, 
we see in the statute of 14 Elız, e.%, that 


“ 
’ 


_ 
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‘ Treasen toucking the person of he gueen, 
and * Treusen concerning the person of ıhe 
‘queen’ are both as the same, and botlı for 
‘Tressons agmnst the queen’s person.’ Sothat 
‘ tangentes regem,’ and ' contra seyem,' denote 
the self-same thing in the law, and for vlmt 
ınatter, Russel’s case and this return are of the 
self-same nature. Now for the third ohjection 
coonceming the king’s warrant und command in 
tus present case, which is not in that of Rus- 
sei’s, buttonly the accusation, or charge, and 
command of a subtect. For ihe command 
singly considered, it is cleariy againet the Pe- 
umon of RBigke : but ıf it be eonsidered here 
(ss it ought) joined wish the cause of commit- 
ment, then the caise is only considerable by it- 
sei£ as expressed by tbe warrant. Bus ıbere 
is ro bock-case, act of parliament, or otber tes- 
tmony of taw wnh us, that is this kind of con- 
siderstiom makes any difference between the. 
eipression ef an oflence, m a return of the 
img’s warrant, and the expression of it in a 
resurm of a subject. For all returns of this 
kmd, ın judgımeat of law, are supposed true ; 
and ıke sole point exammmable, for matter of 
bad, sche nazune of the oflence; unless the 
coamiınent were by nne that might net com- 
it, or that some other circuinstance, not cou- 
ceruing these matters, were in'the cnse. And 
berndes, ın 22 Hien. 8, rot. 38. Parker'sease, et 
1 Heo. 8, rot.—tlıe king’s cemimand for eonı- 
mitment for murder, and other offences of high 
nature, hat been in tiie yetwru, where the pri- 
soner was bailed. Nor wjll there remain any 
colour of testimony to maıtain this last objeo- 
ügn. 
And a5 against this case of Russel (which is 
” felly ia the peint) these objectinns may be 
made ; so agumst the rain, the conelasion, it 
may be olbjected out of those old authors, 
Bracton, Glanville and Hengham; that Brac- 
won, in express words, makes * soritio domini 
* regis’ to be treason : © si quis aliquid, egerit’ 
(ash be, fol, 118. b.) “ad seditionen: domini 
* segis, vel exercitussui, vel preeurantibue aur- 
* ilum et Consilium prabueris vel conseusum,” 
tie * crimen Iaıa majestie?to be punisheed 
wıh death, and so supposes- it Higk-Treason. 


Se Giumsille, “Si quis machmetus fuerit, vel’ 


‘ aliqead fecerit, in mortem regis, vel seditionem 
‘ regmi, vel exereites;’ he sath it is likewise 
’Tresson. And Hengham bringing examples 
of ıhe “Pincte de crimme las majestatis,’ 
adıs, * ot de nece vei neditione personme do- 
‘ mins rogis, vel regmi, vel exereitus,’ Where 
we see,“ seditie regis,’ or “ vegan,” or * exercı- 
‘as,’ is suppesed Treasun. | the answers 
ta the authority of these oki authors is various. 
Fire, Fiqwerver they were all three (if ar least 
thae of Giaenville be the work of sir Rundal 
Glaswille, Chie$-Justioe of England under H. 
2.) learned and famous Judges in their ages, 
vet they lived so long since, and the rest of the 

> ; y write, are 50. different 


(whether we olserve the pleas of the crewn in 


them, or the pleas between party and 


| n per Per) 
sau he prastice and established baws of the 


emsung ages, that their authority is of sieht or 
no moment, for direction in judgment of the 
kıw at this day, though it be very considerable ' 
m exammation what thelaw was m their times : 
and that way it sometimes is used as an orne- 
ment in argunsent only, as it is smd in the Com- 
ıwentaries of them. The first of ıhem died 
about 400 years sinee ; the second, about 350 ; 
and Henghanı ahoat 300 years past. Secondly, 
the words of ‘ seditiu regis,’ or * regni,’ are at 
obseure expression, and hardly so intelligible 
as that we mıny know what they meant. For 
what can # sediüon of the king’ ınean, ın Eng- 
lish or in Latin, as they enpress it? And if ıt 
be taken fur * sedition against the king’ (as ın- 
deed the Ike words are interpreted ın Scottish, 
out ofthe“ regiam mejestateın,’ by Mr. Skene) 
is mast be so tukem against ad} prammar, and 
usoal enntext of words ; for no more than “ tn- 
‘“ multus regis, rebellio regis, insarreetio resis,” 
is * tumulr against the king,’ or “ rebelhon 
against the king,’ or “ insurreetion nemnst the 
“ king,’ is *seditio regis,' in force of Jangzunge, 
‘ section against the king.’ Tihirely, Admit ir 
be righely taken for * sediton against che king,” 
in these old Authors, yet the statute of 25 lid. 
3, ‘de preditionikus,’ so settles the kw for 
treuson, that whatsoever was trenson before 
that net, and is not eomprised wiehin that zet 
IS nY trenson at this day, unless some special 
act of parliament have ordained it. ‚Fourthly, 
The constant course of testimonies, as they are 
before shewed, smice the 25th. of Ed. 3, prove 
expresely,that only “ sedition against tlıe king” 
is taken for a less oflenee, and mere trespass. 
Fifthly, im particular offences, we see Bracton 
(whose authority ie the chief of the three, whew 
ther we regand the expression, er tlie quality of 
the writer) differs much from the eommon kw 
of the later ages: and so much, thgt he ts di- 
rectiy, in some things of great ınoment, con- 
wary to the clear known law, both of the pre=. 
sent and ef aucient times. Ashe allows no 
killing-of a'man ı0 be murder, but what is done 
so seeretiy, that it ı9 not knowe who doth it. 
Brecten, 1. 3, de Corona, fol. 194. b. & 133. 
And that if tbe offender be taken, or, if the 
party hurt lire long enough to discover him 
that hurt dıim, thoagdı he die afıerward, it i# 
(suigtı he) no murder. Which is directly con- 
trary ®0 the law, yet altered by no specral act 
of parliament. So, °$i quis alterius virilia ab- 
‘ seiderit, et Ikbidinis causa, vel commercit cas«- 
€ traverit,-sequitur” (saith he, Ri 14.b.8.35 
‘ peema aliquandu capitalis, aligquando perpe- 
€ tuum emilium, cum omrium bonorum adem F 
€ tione;” whbereas uhere is no such thmg in the 
laws of England, But indeed, by the civil law, 
‘qui hominam' Kbidinis, vel promercii causa 
© castraverit, poena legis Cornelire de sitariis pu- 
‘nitur ’ that is, is punishable 'capitally, ff. ad 
. Comel. de sicaniis, b 3. &. 4. &2 1. 4. $. ult. 
hence, doubtless, Bracten, (who öttes’ often, 
to other purposes, the very texts and words,. 
and quotes the places of the Digests, and the 
Code) had that punishment for such as gelded' 
men. And thensoelso had, by all Kielihood, 
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tliat touching sedition. For, bythe Civil Law, 
all sedition, public raising of tumults, gathering 
. arıned men without public authority, and wlıat- 
soever is but with us as a commotion or riot, is 
treason (crimen l2s2 majestatis) and capital. 
To which purpose there be divers-texts in that 
law ff. ad leg. Julisin majest. I. 1. & de penis, 
1. 38. $. 2. de appellationibus, 1. 16. C. de sedi- 
tiosis, 1.1. & 2. &c. which doubtless he both 
read and uften-followed : and by “ concitatores 
‘ seditionis,’ or * stirrers up of sedition,’ by that 
very name were condemned ag capital traitors. 
But this was never, for aught appears, law in 
England ; but the contrary appears plain enough 
by what isalready said. Sixthly, for answer to 
the objections out of Bracton and Glanville, 
if their auchority shall be taken suflicient to 
maintain sedition to be treason : then will it be 
as rensonable to prore, that in such a case bail 
also should be taken. For Bracton saith ex- 
pressly of that, and other treasons, that he joins 
with it, that the prisoner ought to be bailed, 
unless an accuser be present. * Si quis,’ shith he, 
“de hoe Afimine defamatus fuerit, tunc viden- 
< dum*erat utrum apparent accusator, vel non; 
‘ siäutem nullus appareat, nisi sola fama qu& 
“ tantum apud bonos et graves oriatur, hic salvo 
* attachiabitur per salvos et securos plegios vel si 
< plegios non habuerit, per carceris inclusionem, 
€ donec decriminessibi imposito veritas inquira- 
* tur.’ AndGlanvillesaith expressly,‚that although 
an accuser be present, yet he isto be bailed. “ Etui. 


© amsi accusator fuerit’ (saith he) * accusatus : 
< dimittitur per plegios; aut si non fuerit, in 
€ carcerem dimittitur.’ So that either the autho- 
rity of these old authors is of no moment, for : 


the rcasons before shewed ; or if it be valuable, 


and that advantage must be taken from them, | 


it is as reasonable that their other opinion, for 
the bail, beas well accepted and allowed of in 
tlis case. But there remains, perhaps, one ob- 
Jection, out of the opinions of Tresilian and 
Belknap, ıhe two Chief-Justices; and of Holt, 
Fulthorp, and Burglı, justices of the Common- 
Pleas, and Lockton, one of the king’s serjeants 
in 11 Rich. 2, (Vxle 21 Rich. 2, c. 11, see the 
roll:) Who being, among other things, de- 
manded at Nottingham by the king, und charg- 
ed to auswer, upön their faith ad Iygiance to 
the king, bow they ought to be punished that 
did interrupt the Ein ‚ so that he might not ex- 
ercise those things char pertaineth to his rega- 
Iity and prerogative; (in which words, perhaps, 
may be included all kind of sedition against 
any proceediog, process, or ordinary command 
of the king) wılh one assent they answered, 
That they ougbt to be punished as traitors. 
And if that were law, it were hard to find a se- 
dition against the king, but that it were trenson, 
For all his proceediugs, process, and ordinary 
commands, belong to his regality und preroga- 
tive, and every sedition against him, is akind of 
Interruption of the exercise, at least, of those 
progeedings, process, and ordirarg commands. 
It is true, that in the 11 Rich. 2, such an 
answer, among divers others of like nature, 


were given by those judges, and that serjennt;; 


% 
„ 


and they put thir seals also to them. But it is 
as true, that for ıbese very answers they were 
accused by tbe commons in parliament, the 
self-same year, wbere they answered upon the 
accusation : First, That the answers were writ- 
ten in the original to which their seals were put, 
otherwise than their meaning was, in seme 
part. Secondly, That they had been ıhreatened 
tq make no other auswer than what might 
agree with the king’a liking. Thirdly, That their 
answers proceeded not of their free-will, but for 
fear of death; and that some of them had re- 
vealed as much to the earl of Kent, desiring 
him to witness as much hereafter if time served. 
Rot. Parl. 11 Rich. 2, n. 14, and vide Stat. 11 
Rich. 2. c. 3, 5, &c. Notwithstanding all 
which, at tbe instance of the commons, tlıey _ 
‚were judged all by declaration in parliament 
| ınnde by the king and cormmons, which was ac- 
cording to the act of 25 Edw. $, and so by act 
of parliament, to be traitors, and tn suffer as in 
ı case of treason ; good part of wbich proceediny, 
is remeinbered in the statutes of ıhat year, but 
much more in the Rolls of that parliament. 
| And although in the parlianıent of 21 Rich. 2, 
that parliament, and in particular, this proceed- 
ing against the judges, were wholly aunulled, 
‚ and their answers adjudged good ; as appears 
'in the printed statutes of that year, 21 Rıch. 3, 
| c. 12, yetin the 1st of Hen. 4, it was declared 
‘ by parliament, 1 Hen. 4, c. 3, that this pro- 
ceeding of parliament of 21. Rich. 2, being 
caused by a certain number only of the men:- 
bers of parliament, and that the “Statutes, 
‘ judgments, ordinances, aud establisliments, 
‘ were made, ordained, and given erroneously 
“and deceitfully, in great .disberison and final 
‘ destruction, and undoing of the liege people 
‘oftbe realm.’ Where also it was further de- 
clared and adjudged, in the same parliament, 
that all che parliament of 21 Ricb, 2, and all 
€ circunistances and dependents thereupon to 
* be of no force or value, but annulled” And 
besides, that ° the parliament of the 11 Rich. 
‘3, wherein those Judges were condemned as 
Traitors, for that answer, and all the rest ofthnt 
kind, should ° be firmly holden and kept, after 
‘ te purport and effert of the same, as a thing 
€ made for the great honour and common profit 
‘of the realm,’ Sa that that answer ofthe 
Judges, in the 11 Rich, 2, so highly condemned 
as false and erroneous, by two. parliaments, 
both which have to this day coatinued in fırm 
streugtli, is of no weight to prove that “ sedition 
‘ against the king is Ireason.” Nor doth any 
thing else prove it, but the contrary is manı- 
fested by the arguments before Hei ‚And by 
consequeuce, it is only trespass against the 
king, and punishable by fine and imprisonment, 
and therefore the prisoner returned to stand 
committed ‘ for stirring it up against the king’ 
ought to be bailed, 


Some daysafter, sır Rob. Heath, ıhe King's 
Attorney General, argued, That this Return 
was good, and that the parties ought not to be: 
bailed: And that within the Return there ap- 
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pears good cause ef their commitment, and of |the Petition. Therefore we will now consider, 


their detaining also. The case is great in ex- 
ringe and consequence : and concerns the 

iberty of the Subject on the one part, whereof 
tbe argument is plausible; and on the other 
part, it concerns tbe safety and sovereignty of 


how the law was taken before the Petition; and 
for the discussing thereof, we will examine the 
second part of the Ieturn, and in it two things: 
ı. If che Return, as it is now made, shall be 
intended for true. 2. Admit that it is true, if 


the king, which is a thing of great weight. The | there be any offence contained within it, which 


consıderation of both pertainsto you the Judges, 
witbout slighting the one, or too much elevating 
ıhe other. The Retum, which now is before 
you, isentire; but I will first consider it a% di- 
vided io parts. First, the first Warrant, whrch 
is that of tbe Lords of the Privy Council, is ge- 


) 





is good to detain’the prisoners. For the 1st it 
is clear, that the cause shall be intended true 
which is returned, though in truth it be false ; 
and so are H. 6, 44, and F. Corpus cum cuusa, 
and 2 Coke’s Rep. 11. p. 93, Bagg’s case. . It 
seems that there is such a crime contained in 


seral, thar it was by the command of ıhe lord | this return, which is a good cause for detaining 
the king: and this in former times was held a | the prisoners. It istrue, tbat it was confidently 
a verygood return, when due respect and reve- | urged in parliament, in 3 Car. that general re- 
ence was given to government; but, fempora | turas, that were committed by the command nf 
malantur. And ıbis Return is no way weak- | the lord the king, are not good: and that those 
ened by any latter opinion; for notwithstand- ' arguments remain as Monuments On record, m 
ing that, the first commitment of a man may be | the upper house of parliament ; but I will not 
general: for if upon the return, the true cause | admit them forlaw. But I will'remember what 


sboul be revealed to the gaoler, 
faults should be published and dirulged before 
their punishiment, and so the complices of the 
fact wıll escape, and it is not fit that the gaoler, 
wlich is but a ministerial oflicer, should be ac- 
geainted with the secrets of the cause. But 
when the cause is returned in court, more cer- 
tainty is requisite; fartben (as it hath been ob- 
Jected) something ought to be expressed to 
“which the party may answer, and upon which 
the court may ground their judgment. And to 
ts purpose, the Petition of Right hath been 
much insisted upon ; but the law is not altered 
by it, but remaıns as it was before. And this 
will appear upon the view of alltbe parts of the 
Petition. 1. The occasion of the Petition, and 
the grievance, is shewed ir these words: * Di- 
vers of your subjects have been of late impri- 
‚soned, without any cause shewed,’ &c. But 
in this return there 18 a cause shewed, to which 
tbe parties may answer. Then, 2. The prayer 
oftbe Petition is, That no Freeman, in any such 
manner as before is ‚mentioned, be imprisoned 
or detained ; that is, such manner of imprison- 
meft, the ground whereof doth not appear. 
Then the Answer of tlie king to the Petition 
was ın sundry words: 2 June 1628, in these 
words, ‘ The king willeth, that right be done ac- 
‚ cording to the laws and customs of the real, 
'&c’ Which auswer gave not satisfactinn. 
And afterwards bis Ansiver was in a parliament- 
ary phrase, ° Soit droit fait come est desire.’ 
Bat afterwards, on the 26th of J une, 1628, the 
king expressed his intention and neaning in the 
saıd Answer. “ It must be conceived, that I 
have granted no new, but only confirmed the 
ancient Liberties of my Subjects, &c.” A Pe- 
ütion ın parliament is not a law, yet it is for the 
honour and dignity of the king, to observe and 
keep it faichfully; but it is the duty of the peo- 
ple not to stretch it beyond the words and in- 
tenuon ofthe king. And no other construction 
can be made of the- Petition, ıhan to take it as 
a confrmation of the antient liberties and rights 
oftle subjects. 
m the same quality and degree, as it was before 


So that now the case remains 


by this means, | was the opinion of former times, 22 H. 6, 52, 


by Newton; amancommitted by the command 
of the king, is not replevisable. And the opi- 
nıon cannot be intended of a replevin made b 

the sheriff, because the: principal case there ıs 
upon a return in this court. 33 Hen: 6, 28, 
Poyning’s case, where the return was, That he 
was committed by the lords of the council, and 
it was admitted good. It is true, that this opi- 
nion is grounded upon West. 1.c. 15. but I will 
not insist upon it. But tlie constant opinion 
hath always been, that a man committed by the 
command of the king is not bailable. In9H. 
6, 44, it is said, That if one be taken upon tlıe 
king’s suit, the court will not granta supersedeas, 
The contrary opinion is grounded upon Magna 
Charta, which is a general law, and literally hath 
no sense to that purpose.: and it is contrary to 
the usual practice in criminal causes, in which 
the imprisonment is always lawful until the 
trial, although it be made by a justice of peace, 
or constable. And that a man comsmitted by 
the command ofthe king or privy council, is not 
bailable, he cited 1 Jac. sir John Brocket’s 
case; 8 Jac. Thomas Czsar’s case; 12 Jac. 
James Demaistres’s case ; 43 Elız. William 


'Rinch’scase; and in the case of M. 36 Eliz. and 


4.and 5 Eliz. R. Thimelby’s case; and said, that 
there are innumerable precedents to this pur- 
pose. M. 21 and 22 Eliz. upon the return of 
an Habeas Corpus it appears, that Michael 
Page was committed by the command of the 
lord the king, but was not delivered; and after 
was arraigned in this court, and lost his hand. 
And at the same time Stubbs was committed by 
the command of the lord the king, for seditious 
words and rumours, and he lost his hand also 
upon the same trial. M. 17 and 18 Eliz. upon 
Habens Corpus for John Loan, it was returned, . 
That he was committed for divulging sundry se- ' 

ditious writings, and he was remanded. And7 
H. 7zroll 6. Rug’s Case; and roll 18. Chase’s 
Case, where the return was, That they were 
committed by the command of the lord the 
king, and they were not delivered; and this was 
also the opinion in this court, M. 3 Car. and 
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after the said time the law is not altered; and 
sp, I hope, neither are your opinions, 
But to consider the particular cause men- 
tioned in the return, I will not rely upon tbe 
first part of the, words, althougb they be of great 
eine but only upon the last words,—* for 
‘ sturring up of Sedition against Us’—Byt it 
hatl) been objected, that Sedition is not a word 
koown in the law: But I marvel that tbe sig- 
nification of the word is not understood, when 
it is joined with the words—‘ against Us ;’— 
this pught to be understood,. Serlition against 
the king, in bis politic capacity. Sedition hath 
sundry acceptations, according to the subject 
bandled, as it appears Coke’s 4 Rep. p. 13, 
lord Cromwell’s Casc, which hatlı.been cited. 
If ıt be spoken of a man, that he is seditious, 
if it be ot a Company in London, it shall be 
understood yedition in tbe company; if it be 
spoken of a Soldier, it shall be taken for mu- 
tinous, Mr. Littleton, who argued this case, 
very well said, That Tacitus used tlıis ward, 
and it is true; and he says, That there nre 
two manners of seditiows, * Seditio armata et 
“ togata;’ and- the last is more dangerous than 
the former. But couple it with the subsequent 
words .here, “ against us,’ the interpretation 
and sense thereof is easy, amd ° loquendum ut 
“ vulgus’” Mr. Litileton shews the accepta- 
tion of this word in divers places of Scripture, 
and I will not reject them, for tbey make für 
me ; 20 Numb. 3, the Latin is,—* populi versi 
© sunt in seditionem ;'—and it s Euglished 
“ murmuring,’ but clearly it was buch-treesan 
against tlıe governor, and God himself. 26 
Numb. 9, ‘ in seditione Corah,’ it is manifest, 
that that was a gyeat insurrection. 12 Jud, 1, 
‘ facts est ergo sedikio in Ephraim, “The 
< Ephraunites rose agaiast Jephtua ;’ und he at 
the saıne tuane was ıbeir judge and governor, 
so it was ıhe height of insusrection. Itisttrue, 
that io 15.Acıs 9, ‘ facta est seditio ;’ and in 
"some trangatious ik is, ° Orta est repuguaniia 
° non parvi’ for it may be taken ın sereral 
senses. 19 .scts 40, the town-clerk there 
knew not how to auswer for * this day’s sedi- 
Wen,” Or insurreckion, and Bo doubt Le was in 
regt peril, for i6 was 4 great insurrectign ; and 
wish tlie greuer aues were as circumspect ag 
he was. 234 Acıs 5, ‘ Tertullus accused Pas 
° of seditiou,” aud duubtless it was concreived a 
greut oflfeugg, if you. consider tke time and other 
' eircumstances, fur they were heathens aud Ro- 
mans. And altbough he in very truth taught 
tbe gaspel ef God, yet he was taken for a pes- 
ulent sellow, and. as a persunder to shake uff 
government. ‚Bracton, lıb. 3, de Corona, e. 2, 
sanks sadıtign amongst the crimes Zesa majes- 
%atis. But ır hath beew'objected, that if it be 
a capital oflence, it ougb& to be. felany. or trea- 
son. To this I say, that it cannot be felany, 
but ir ınay be treason, fer any thing thats ep 
pears. It is true, that by the stasuts of 45 R. 
9, treasons are declaned, and nothing shall be 
called. tneason, which ia not eomprised within 
the said statuta, unlese it be declarecı so by-act, 
of parliament, Bus upan. Indiciwent af Iren- 


son, such sedition as tlıis nmy be given m erı- 
“4 dence, and perhaps will prove treason. And 
the return is not, that be was seditious, wbich 
sbews only an inclination ; but that he stirred 
up sediuon, which may be treason, if the eri- 
dence will bear it, In divers acts of parlia- 
ment, notice is taken of this word Seditio, and 
it is always coupled with insurrectien or rebel- 
lion, as uppears by the statutes of 5 R. 2, c. 6. 
17 R.2,c.8 2H.5,c.9. 8.6, cc. 14. 
3&4E.6,c.5 2R.2,c.5. 1&2Phil.& 
Mar.c.2 ıEu.c7. 13Elzc.2 2 
Eliz.c.2. 97 Elm. c. 2, and 35 Elin. c. 1, all 
which were cited before ; and tbey prove, that 
Sedition is a word well known in the law, and 
of dangerous consequence, and which cannıt 
be expounded in good sense. Wherefore, as 
to the nature of the oflence, I leave it to tie 
court. But out of these statutes it appears, 
tbat there is a narrow difference between ıt and 
reason, if there be any at all. 

Sdiy, As to the Objeetions which have been 
made, I will give a short answer to them. 

41. Is was objected, That every imprison- 
ment is either for custody, or punishiment ; the 
last ıs always after the Judgment given for the 
ofience ; «ad if it be but for custody, (be party 
upou sender of sußicient mainpermers is baila- 
bie, I confess, tbat this ditference is true, bat 
not in all respeets; für I deny, that a man ıs 
always bailable, wiren imprisonment ıs unposed 
upan him for custody: For imprisonment ı3 
'füs two intents; tbe one is, that the party 
:wkich had offended, should not avasd the judg- 
'mest:oflaw; the second is, that be shall not 
do herım in the interim during bis tried; and 
tbe law is careful in this point. But ıt hath 
‚been said, That althougb the party be bailed 
vet he is imprisoned. I deny that, for so 15 1 









































bail shall be imprisoued ; but yet the bailshall 
not sufer te same punishment which ought to 
bave been inflieted upen the party; as if # 
were for treason, the bail shall net answer for 
the fault, but only for the body. Serjeamt 
Berkley did well call a seditious man, an In- 
cendiary to the government, and, as Csmmme 
incendium, is to be restrained of his. lihery. 
And he put 83 E. 4, and 22 Ass, 50, thats 
madman may be restzained, to prevent 
‚hurs he would etherwise do himsel# and otbers. 
A. seditious man is as a nadınan, in the publie 
state of the Commonwealth, and therefore 
oughtto be restrained. And is appears by Ihe 
wrıt * De Leprase amowendo,’ that a leper © 
tn be semoved, and, in a manner, imaprisoned, 
Yor the comtagion af the disease; and this is fos 
‚the safegunrd.of others, lest his beprasy infoc® 
others. The application is easy, and by the 
‚Statute of 1 Jac. c. 39, is ressraned to koup- 
within doors; aud if he go abroad, may Ma! 
may Justify the killing of hun. The jefection. 
of Seditiom is an dangeous as any oß these dir 
'eases, therefore it is nat safe tm let sedioußs 
‚men ta bail, er at liberty; and in d 

canes, the.wisant way is to make all safe. In 
all canaa. of Khis nature, mmch ia Jefi vo the die 


1.4,6. Ifthe parıy come notatihe day, the 
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cretion oftbe court. Tise Case of M.9E. 3, | ments. The sanl ‚Resolution =, That the 
roll. 39 Russell, hath been ebjected, to be in | cause ought to be certified in the generality, or 
tbe point; I have viewed the record of that re and here lıe general cause is certi- 
case, and although it be verbally, yet it is not | fied at least, if the special be not 9 : and upon 
materially to this purpose : for the commit- | the whole matter the bailmemt of these priso- 
ment was by a Justice of North Wales, upon | uers is leit to your discretion; and I bare 
the accusetion of an accuser ; and it was’ with- | shewed to you the discretion of your predeces- 
in ashort time after the statute of 5 E.3, by | sors. And.if any danger appear to yon in 
wbich ır was ordamed, That none should be | their bailment, I am confident that ye will net 
imprisoned upon the acausation of one zc- | buil ıhem, if any danger may ensue ; but first 
cuser: but here the detainment is by the king | ye are to consult with the king, and he will 
bimself, for stirring up of sedition. And there | shew you where the danger rests. "Therefore 
the return was, ‘Ihat he was aocused of sedi- | upon the whole matter I pray, that they be re- 
tous and indecencies, where the latter word | manded. 


doth qualify the forıner. And there issued a | When the Court was ready to have delivered 
 Writ of good en. (as the use was)£o en- | neir Opinions in this great business, the Pri- 
ure of the truth of the offence; and it was | „„ners were not brought to the bar, according 
ge that there was no such nn and | tothe rule ofthe court. Tiierefore proclama- 
ı a upon the same return agaln he was set at} „ion was made for the Keepers of the severul 
iberty ; so that the case there was special, and | nrisons to bring in their Prisoners; but none of 
the manner of proceedings special, AndI de- | (nem ‚appeared, except the Marsinl of the 
re (hat one thing may be observed, that Rus- | King’s-Bench, who informed the Court, that 
sel came in here upon the Habeas Corpus, 20 | Mr. Stroud, who was in bis custody, was re- 
er bat was not delivered re nn. y Ar moved yesterday, and put in the Tower of Lon- 
Re ‚And for 28H. 6, tle duke of Suf- | yon by the king’s own warrant: and so it was 
ulk's Case, which was objected, that the ge- | gone with the other prisoners ; for each of them 
veral acomsarion of divers treasons was not le- | was removed out of his prison in which he was 
tal That is true, because it was in parlie- | „efore, But notwithstanding, it was prayed 
meıt, and in tbe nature of an accusation ; and | }, the counsel for the prisoners, that the Court 
being in n court of justice, it bad been anjust | „ould deliver their Opinion as to the matter in 
to condemn a man before his triel; and yet] jaw; but the Court refused to do that, because 
this coart, upon probability of a fault, does oft- | jr was to no purpose ; for tbe Prisoners being 


times restrain a man before Conviction. But ‘ 
it hath beem objected in this case, They have could nat be’banied) ‚Gelyereil, ‚or 


been a long tme immprisoned, and no proceed- 
ings against them. It is well koown, there 
have been some proceedings against them, and 
they declined chem ; and also more than three 
months is requisite for the preparation of such 
proceedings, and the king intends tn proceed 
spainst tbem in convenient time. And some 
tat were offenders io the same kind are al- 
ready delivered, to wit, Mr. Coriton and sir 
Peter Hayman. Therefore, ıf any injury be 
done to the Prisoners, they therhselves are the 
cause of it, for not submitting themselves to 
the king. And for the instance which Mr. Lit- 
tleteu ased of the Judges in 11 R. 2, although 
they suffered for their opinions given to t 
king, I desire, that the time whentheir opinion 
was delivered, may be considered, to wit, in 
the time of R. 2, and the time when they suf- 
fercd, to wit, mthetime of H.#4. And ıt was 
the saring of u noble gentleman, the lord Eger- 
ton, That Belkfiap suffered rather by the po- 
tency of bis enemtes, tiran the greatness of his 
oßence: and yet it is to be coufessed, that they 
. Might have given better coansel; but there 
was 20 time to dispute of the justness of their 
counsel, when the sword was in the hands of 
the congueror. " 
‚ What hatlı been relied upon is the Resnlu- 
ton of all the Jastices of England in 34 Hliz. 
which Resolstion is now registered in the upper 
houte of parliament, at the request of the com- 
mens, fı terfio Caroli regis ; but I leave it to 
you, x that Resolution shall sway your judg- 
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The evening before,“there cäme a letter to 
the Jodges of thiß court from the King himself, 
informing tlıe court with the Reasons, where- 
fore the Prisoners were not suffered to cnnıe at . 
tLe dayappomted for the Resolution of the 
Judges. ' 


To our trusty and well-beloved, our Chief- 


Justice, and the rest of our Justices of our 
Bench. ® 


“C,R. Trusty and wäll-beloved, we greet 
you well. Whereas by our special command- 
ment we have lately removerd sir Miles Hobart, 
Walter Long, and William Stroud, from-the se- 
'veral prisons where they were formerly com- 
mittedi, and bave now sent them to our Tower 
of London ; understanding there are various 
constructions made thereof, according to Lie 
several apprehensions of those who discourse of 
it, asif we had done it to dechine the course of 
Justice; we have therefore thought fit to let. 
you know the true renson and occasion there- 
of; as also, why we commanded those and the 
other Prisoners sbould not come before you the 
last day. We (having heard how most of them 
a while since did carry themselves insolently 
‚and unmannerly both towards us and your 
lordships) were and are very sensible thereof; 
and tbougb we hear yourselves gare them some 
adımonition for that miscarriage, yet we could 
not but resent our honoar, and the honour of 
so great a court of justice, so far, asto let the 
world know how much we dislike the same:. 
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and having understood that your lordships, and 
the rest of our Judges and Barons of our Courts 
of Common Pleas and Exchequer, whose ad- 
vices and judgments we have desired in this 
great business, 80 much concerning our govern- 
ment, have not yet resolved the main question; 
we did not think the presence of thpse Prisoners 
necessary; and until we should find their temper 
and discretions to be such as may deserve it, 
we were not willing to afford them favour. 
Nevertheless, the respect we bear to the pro- 
ceedings of that Court, hath caused us to give 
way, that Selden and Valentine should attend 
you to-morrow, they being sufhcient to appear 
before you, since you cannot as yet give any 
resolute Opinion in the main point in question. 
Given under our signet, at our manor at Green- 
wich, this 24th June, in ıhe fifth year of our 
reign.” ; 

Within three hours after tlıe receipt of those 
Letters, other letters were brought unto the 
said Judges, as folluweth : 


To our trusty and well-beleved, our Chief- 
Justice, and the rest of our Justices of our 
Bench, 


«GC. R. Trusty and well-beloved, We greet 
you well. Whereas by our letters of this day’s 
date, we gave you to understand our pleasure, 
That of those prisoners which, by our com- 
mandment, are kept in our Tower of London, 
Selden aud Valentine should be brought to- 
morrow before you; now, upon ınore mature 
deliberation, we haveresolved, That all of them 
shall receive ‘the sanfe treatinent, and that 
nohe shall come before you, until we have 
cause given us to believe they will make a bet- 
ter dehonstration of their modesty and civility, 
both towards us and your lordsbips, than at 
their last appearance they did. Given under 
our signet, at Greenwich, this 24th day of June, 
in the fifth year of our reign.” 


. So the Court this Term delivered no upinion, 
and the imprisoned Gentlemeu continued in re- 
straint all Ihe long vacation. 
Towards the latter end of this vacation, all 
the Justices of ıhe King’s-Beuch being then in 
the country, received every one of them a let- 
ter to be at Serjeant’s-inn upon Michaelmas- 
day. These Letters were from the Council- 
Table; and the cause expressed in them was, 
‘ That his majesty bad present and urgent ac- 
© casion to use their service.’ The Judges came 
up accordingly on Tuesday, being Michaelmas- 
day. The next morning about four o’clock, 
letters were brought to the Chief-Justice from 
Mr. Truinbal, Clerk of the Council then at- 
tending, that he and judge Whitelocke, one of 
the Judges ofthat court, should attend the king 
that morning so soon as conveniently tbey 
could; which tbe Chief-Justice and that Judge 
did at Hampton ıhat worning ; where the king 
taking them apart from the Council, fell upon 
the business of the Geutlemen in the Tower, and 
was contented tbey should be bailed, notwith- 
standing their obstinacy, in that they would not 


give the king a Petition, expressing, ‘ That tlıey 
€ were sorry he was offended with ıhem.’. He 
shewed his purpose to proceed against them by 
the Common Law in the King’s-Bench, and to 
leave his proceeding in the Star-Chamber. Di- 
vers other matters he proposed to the said 
Judges by way of Advice,* and seemed well 
contented with wbat they answered, though it 
was not to his mind; wbich was, That the of- 
fences were not capital, and that by the law 
the prisoners ought to be bailed, giving security 
for their good behaviour. Whereupon the king 
told.them, ° That he would ncver be offended 
with his Judges, so they dealt plainly with 
‘ him, and did not answer kim by Oracles and 
‘ Riddies.’+ 

The first day of Michaelmas Term it was 
moved by Mr. Mason, to have the Resolution 
ofthe Judges ; and the court with one voice 


* Mr. Whitelocke ın his Memurials, p. 13, 
says, ““ My fatber did often and highly .com-. 
plain against this way of sending to the Judges 
for their Opinions beforeband ; and said, That 
if bishop Taud went on in his way, he would 





‚kindle a flame in the nation.” 


‚+ Mr. Whitelocke, in his Memorsals of 
the English Affairs, page 14, says, “ The 
Judges were somewhat perplexed about the 
Habeas Corpus for the Fortiament-men, and 
wrote an bumble and stout Letter to the king, 
‘ That by their oatlıs they were to bail the 
‘ Prisoners; but thought fir, before they did it, 
“ or published their Opinions therein, to inform - 
“his ıwajesty thereof, and humbly to advise 
‘him (as had been done by his noble proge- 
“ nitors in like case) to send a direction to his 
‘ Justices of his bench, to bail the prisoners.” 
But the Lord Keeper would not acknowledge 
to my fathdr, who was sent to him from ib 
rest of his brethren about this business, that he 
had shewed the Judges Letter to tlie king, but 
dissenibled the matter, and told him, that he 
and his brethren must attend ıhe king at 
Greenwich, at:a day appointed by him.—Ac- 
cordingly the Judges attended the king, who 
was not pleased with their determination, but 
commanded them not to deliver any Opinion 
in this case without consulting with the rest of 
the Judges; who delayed the business, and 
would hear Arguments in ıhe case as well as 
the Judges of the King’s-Bench had done; and 
so the business was put off to the end of the 
Term. . Then the Court of King’s-Bench being 
ready to deliver their Opinious, the Prisoners 
were removed to other prisous, and a Letter 
came to tbe Judges from the king, ‘ That this 
© was done because of their insolent carriage 
* atthe bar.’ And so they did npt appear. — 
The Judges of the King’s-Bench were sent for 
by the Lord-Keeper to be in London on Mi- 
chaelmas-day; the chief-justice Hyde, and nıy 
father, were sent for to the king at Hampton- 
Court, who advised with them about the im- 
prisoned Parliament-men; and both these 
Judges did what good vllices they could, ta 
bring on the king to heal these breaches.” 
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seid, That they are now content that they had married his daughter and heir, but the 
sbould be bailed, but that they ought to find , court refused it; for it is contrary to the course 
sureties also for the good bekaviour. And | of the court, unless the Prisoner himself will 
Josuce Jones said, That so it was done in the | become bound also.” 
Case which had heen often remembered to | And Mr. Long, tliat had found sureties in 
another purpose, to wit, Russel’s Case, in | the Chict-Justice’s Chamber, for the good be- 
9E.3. To which Mr. Selden answered (witl | hariour, refused to continue his sureties any 
wbom all ıhe other Prisoners agreed in opi- | longer, inasmuch as they were bound in a great 
nion), That they have their surcties ready for | sum of 2,000). and the good behaviour was a 
tbe bail, but not for the good behaviour; and | ticklish point. Therefore he was committed to 
desire, that the bail might first be accepted, | the custody of tlıe Marshal, and all the otber 
and ıhat tbey be not urged to tlıe other; aud | Prisoners were remanded to prison, because 
that for these reasons : they would not find sureties dr tlıe guod be- 
1. = ee At long depended in | haviour. 
court, and t ve been imprisoned fur tlıese | £ 
thirty weeks, and it had m oftentimes ar- Mich. 6 Car. B.R. 
gued on the one side and the other; and ıhose | John Selden was committed to the Marshal- ° 
that argued for the king, always demanded |sen of the King’s-Bench, for not putting in 
that we should be remanded ; and thoge wbich | Sureties for his good behaviour. There were 
argued on our side, desired that we might be | with him in the same prison, MHobart, Stroud, 
buled or discharged ; but it was never the de- | and Valentine. In the end of Trinity Term, 
sıre of tlie one'side or the oıher, that we sbould | 6 Car. ıhe sickness increasing in Southwark, 
be bouud to the gnod behaviour. And in the | the tlıree last named made suit unto the Judges 
last Term four several’ days were appointed for | of the King’s-Bench, ı0 be delivered over to 
the Resolution af the court, and the sole point | the Gutehouse in Westminster, to avoid the 
ın question was, If bailable or not? Therefore | danger. The Judges thought it charity, and 
be now desires, that the matter of Bail and of | by writ to the marshal of the King’s-Bench, 
good Behaviour may be severed, and not con- | commanded him to deliver them to the Keeper 
founded. . ofıhe Gatehouse, and sent lim a writ to re- 
2. Because the fioding of Sareties of good | ceivethem. Mr. Selden never sent unto themz ° 
behariour is seldom urged upon Returny of | whilst they were in town, but uhen they were 
Felonies ar Treasons. And it is but an im- | allgone, made suit to the Lord-Treasurer to 
plication upon the return, that we are culpable | move ıhe king, that, to avoid this danger, he 
afthose matters which are objected. might be removed to the Gatehouse ; which 
3. We demand to be bailed in point of | he did, and sent a warrant under his hand to 
Rigit; and if it be not grantabie of right, we | the marshal, signifying his majesty’s pleasure 
do not demand it: but the finding of Sureties | to reınove him to the Gatehouse : accordingly 
for the good behaviour, is a point of discretion | he was removed. Thereupon, when ıhe Judges 
mereiy ; and we cannot assent to it withoutgreat | Canıe to town in Nichaelmas Term, they calfed 
affence to the parliament, where these matters | the Marshal to account for his Prisoner, Mr. 
wlich are surmised by return were acted ; and | Selden; and he presenting unto tbem tlre Lord 
by the statute of 4H.8, all punishments of 
such nature are made void, and of none effect. | . * “ This motion of discharging proceeded 
re, &xc. from tbe king himself, who bad couferred with 
Court. The Return doth nat make mentian | the Judges, and bad declared his content the 
ofany thing done in parliament, and we can-.| Prisoners should be bailed, notwithstanding 
nor in a judicial way take notice that these | their obstinacy, tbat they would not so much 
things were done iu parliament. And by WäAite- | as present a Petition to bim to express, that 
lock, the surety of good behaviour, is a pre-- ‘ tliey were sorry he was oflended with them.’ 
venting medicine of tbe damage that may fall | But the Prisoners began now to value them- 
out to the commonwealth; and it is au act of | selves upon their suffering, and had so much 
government and jurisdiction, and not of Jaw. | countenance from several of their late fellow- 
And by Croke, it is no inconvenience to the | members, that they would not now accept of a 
Prisoners ; fur the same bail sufliceth, and all | deliverance, but unanimously refused to find 
 sball be written upon one piece of parchment. | sureties for their behaviour: nay, Mr. Hollis 
And Heatk, Attorney-General, said, That by | was so industrious to be continued in custody, 
the command of the king,'he had an Informa-.| that when. offered his own bail, he would not 
ton ready in his hand to deliver in the court | yield to the course of the Court, to be himseli 
agaınst them. j und with him. And eveu Mr. Long, who 
Hyde, Chief-Justice. If now you refuse to | had actually, found sureties in the Chief Jus- 
find ies for the gond behaviour, and be | tices Chamber, declared in court, that his sure- 
for that cause remanded, perhaps we after- | ties should no’longer continue. Such a merit 
wards will not grant a linbens Corpus for yon, | did they now place in confinement, us to labour 
inasmuch as we ara mede acquainted with the | against their own liberty; and by such glorying 
Cause of your imprisonment. | in persecution to raise a popularity to them- 
Ashley, the King's Serjeant, oflered his own | selves, and cast un odium on the king.” 3 Kem- 
bail for Mr. Hollis, one of the prisoners, who | net, p. 49. 
Yol. ım. U 


— 
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Treasurer’s Warrant by the king’s direction, 
the Judges told him it would not serve, for he 
eould not be removed but by writ; and upon 
his majesty’s pfeasure signifhied, it might so Ihave 
been done, And altliough the Judges were 
out of town, yet the Clerk of the Crown would 
have made the writ upon so good a warrant, 
and it might have been subscribed by the 
Judges at their returm. And to avoid the like 
error herealter, the court sent justice White- 
locke to the Lord Treasurer, to let him know, 
that Mr. Selden never looked afıer any of the 
Court, but sought a new and irregular way to 
be removed without them. The Lord Trea- 
surer made a very honourable answer, That he 
would not move the king for Mr. Selden to be 
removed by this means, until he sent him word, 
on his credit, that it was a legal way; and told 
tbat Judge, that Mr. Selden was at the Judges 
dispose, to remove back when they would, for 
it was not the kiug’s meaning to do any thing 
contrary to the order of the court, or their 
formal proceedings: so Writs were sent this 
Michaelmas Term to remove the four Prisoners 
. back again to the Marshalsca. 


Tue Case or Sır Mıres Hosart, ano WiL- 
LIAM STROUD, Esa@. 


On the 23rd of January, the Attarney-Ge- 
“ »eral exlhibited two several Informations, the 
one against Wm, Stroud, esq. the other against 
siır Miles Hobart, knt. The charge against 
both of them tlıerein, was fur several escapes 
out of the prison of the Gatehouse : they both 
pleaded, Not Guilty. And their cases appeared 
10 be as fulloweth: The said Wilham Stroud, 
and sir Miles Hobart, were by the king’s com- 
mand committed to prison, for misdemeanors 
alleged agninst them, in their carriage in tbe 
House ‚of Commons at the last parliament, 
Afterwards in Trinity Term, anno 6 Caroli, 
both ofthem being by order ofthis court, and 
bya warrant'from the Attorney-General, to be 
reınoved unto the Gatehouse ; the warden of 
the Marshalsen, where tlıey were before im- 
prisoned, sent the said Stroud to the keeper uf 
tbe Gatehouse, who received him into his house 
lately built, and adjoining to the prison of the 
. "Gatehouse, but being no part’ thereof. After 
which receipt, the same night, he licensed the 
said Stroud to go with his keeper unto his 
chamber in Gray’s-ion, and there to reside. 
Sir Miles Hobart was also by the said warden 
of tlse Marshalsen, delivered to tlie keeper of 
the Gatehouse, but being sick, and abiding at 
his chamber in Fleet-street, he could nbt be 
semovcd to the prison of the Gatehouse, but 
there continued witli his keeper also. After- 
wards the Sickness increasing.in London, they 
(with the licence of the keeper of the Gate 
bouse, as it was proved) retired with their 
under-kcepers to their several houses in the 
country for the space of six weeks, until Mi- 
chaelımas Term then next following, when by 
direction uf.the said keeper they returned tu hıs 
house; but in all that space it could not be 
proved, that they were in any part ofthe old 


prison of the Gatehouse, but ın the new build- 
ing thereto arjoining ; unless wben they once 
wi!bdrew themselvesto a close-stool, which was 
placed near tn the parlour, and was part of the 
old prison of tlıe Gatehouse. This Evidence 
was given to both the Juries, and both of them 
returned their Verdicts severally, * That they 
‘ were not Guilty,’ according to the Information 
exhibited ageinst them. And in this case ıt 
was debated at ihe Bar and Bench, whether by 
this receipt and continuance in tlıe new house 
only, it may be said, That they ever had been 
imprisoned ? And the Jodges held, * That their 
‘ voluntary retirement to the close-stool made 
“them to be prisoners.. They resolved also, 
that in this au all other cases, although a Prı- 
soner depart from prison with his keeper’s 
licence, yet it is an offence as well punishable 
in the prisoner as in the keeper. And Cal- 
thorpe made this difference between breach of 
prison and escape; the first is “ against the 
€ Gaoler’s will ;’ the other is © with his consent, 
‘bur in both the Prisoner is punishable :’ 
whereunto the whole Court agreed. It was 
also resulved that the Prison of the King’s 
Bench is not any local prison, confined only to 
one place, and tlıat every place where any 
person is restrained of his liberty is a prison: 
as, ifone take sanctuary and depart thence, 
he shall be said to break prison.” 

In the next parliament, which met April 13, 
1640, it was referred to a committee, to Ccon- 
sider of tlıe breach of privilege by sir John 
Finch (the Speaker), 5 Car. 1, who refased to 





* Mr. Whitlocke, in his Memorials, p. 16, 
says, “ In the year 1631, some of the imprr- 
soned Parliament-men, upon their Petition, 
were removed from the prisons wherein they 
then were, to other prisons, to prevent the dan- 
«ger of the sickness then increasing. Sir Miles 
Hobart putin sureties for his good behaviour, 
and so was discharged from his imprisonment. 
—Anno 1631. Sie John Walter died, a grare 
and learned Judge ; be fell into the king’s dis- 
pleasure, charged by his majesty “ for dealing 
‘ eautelousiy, and not plaMmly, with bim, in the 
€ business concerning the parliament-men :' as 
if he had given his opinion toıhe king privately 
one way, and tbereby brought bim on the stage, 
and there left him, and tben was of another 
Judäment. His opinion was contrary to all 
the rest of the Judges, “ That a Parliament- 
€ ınan for misdemeanorin the house, criminally, 
° out of his office and duty, might be on!y im- 
* grisoned, and not farther proceeded against :’ 
which seemed very strauge to the other Judges, 
because it could not appear, whether the party 
had committed au offence, unless he might be 
admitted to his auswer. The king discharged 
him of his service by Message, yet he kept his 
place of Chief-Baron, and would not leave it 
but bv legal proceeding ; because his patent of 
it was, QJuam diu se bene gesserit, and it must 
be tried whetlier he did bene se gessere, or not: 
he never sat in court after the king forbad 
him, yet beld his place till be died.” 
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put tbe question hy command of the house; 
and the cummittee ordered to state matter of 
fact, and so report. 

% 


Monday, April 20. Mr. Treasarer reported, 
That sir John Finch late Speaker did not say, 
‘He would not put the question ;’ but that, 
‘He durst not put it:’ that ‘ he left the Chair 
not to disobey the house,’ but ‘ to obey his ma- 


Tas house therenpon resolved, That it was 
a breach of Privilege of the house, for the 


Speaker not to obey the commands of the 
house ; and that it appeared the Speaker did 
adjourn the house Iıy command of the king, 
without consent ofthe house, which is also n 
breach of privilege; it was tlıerefore ordered, 
that this should be humbly represented to his 
majesty. But this parliament being soon dis- 
solved, viz. May 5, 1640, nothing was done for 
these Gentleinen, but in the next parliament, 
which met Nor. 3, 1640, reparation was Of- 
dered them ; as will be shewn in tbe following 
proceeding. 





130. Proceedings against Sir Joan Erzior, Denzır Horrıs, esq. 
and BENJAMIN VALENTINE, esq. for seditious Speeches ın 


Parliament: ın B. R. Mich. 


SIR Robert Heath, the king’s Attorney-Ge- 
neral, exbibited informations in tlıis court 
against sir John Elliot, knight, Denzil Hollis, 
and Benjamin Valentine, esgrs. the eflecı of 
which was,t That the king that now is, for 
weighty causes, such a day and year, did sum- 
mon a parliament, and to that purpose sent his 
wnt to the sheriff of Cornwall to chuse two 
Anights : by virtue wbereof sir John Elliot was 
chosen and retumed knight for Cornwall. And 
tkat in tbe same manner, the other defendants 
were elected burgesses of other places, for the 
ame parliament. And shewed fürther, that 
sır Jjohu Finch was chosen for one of the citi- 
zens of Canterbury, and was Speaker uf the 
kogse of Commons. 
psblicly and maliciously in the house of com- 
ms, 10 raise sedition between the king, 'his 
subles, and people, uttered these words, ‘ That 
“ıbe Coancıl and Judges had all conspired to 
*trample under foot the Lüberties of ıhe Sub- 
"jects.” He furtber shewed, that the king bad 
power to call, adjourn, aud dissulve parlia- 
ments: and ıhat the king, for divers reasons, 
bad a purpose tu have the house of commans 
adjourned, and gave directiontofir John Finch, 
then the ker, to move an adjourument ; 
and ıf i£ shouldenot be obeyed, that he should 
farıbwith come from the hnuse to the king. 
And thar tbe Defendants, by confederacy 
aforehand, spake n long and continued speech, 
lich was recited verbatim, ın which were 


® The king ut first intended to proceed 
agamst the above gentlemen in the Star-Cham- 
ber, tu whichend an Informatinn was exbibited 
sgaınst them in that court, on the 7th of May; 
bet thac being dropped, they were proceeded 
sgaınsz in the King’s-bench, and the same ınat- 
ters ın effect were set forıh -as in the Infor- 
nation in tbe Star-Chamber. e 

+ See the Information in the King's-bench, 
the Defendant’s Piea, the Attorney-General’s 
Demurrer, &c. at large, at the end of the Case, 
upon occasion ofthe Reversion of the Judgment 
w B. R. by the House of Lords on a Writ of 
Ersor, 4.D. 1668, ie 


And that the said Elliot. 


5 Cuarıes 1. A.n. 1629.* 


divers malicious and seditious words, of dan-, 
gerous consequence. And to the intent that . 
they might not be prevented of uttering their 
premeditate speeches, their intention was, that 
the Speaker should not go out of the Chair till 
they had spoken them ; the Defendants, Hollis 
and Valentine, laid violent hands upon the 
Speaker, to the great affrigbtment and disturb- 
ance ofthehouse. And the Speaker being got 
out öf the Chair, they by violene set him in 
the Chair again; so that there was a great 
tumult in the bowe. And.after the said 
speeches pronounced by sir John Elbot, Tlollis 
did recapıtulate them. 

And to this Information, 

The Defendauts put in a Plen to the Juris- 
diction ofthe court, because ‘ these oflences 
‘“ are supposed to be done in Ve and 
* ought not ta be punished in this cuurt, or in 
“ any other, but in parliament.’ 

And the Attorney-General mored the Court, 
to over-rule the plea to the jurisdictien. : Aud 
that, he said, tbe court might do, altlıough he 
had not demurred upon the plea. But the 
court would not arer-rule the plen, Lut gave 
day to join in deinurrer this term. .Andon the 
first day of the next term, the record shall be 
read, and within a day after shall be 'argued 
at bar. 

Hyde, Chief-Justice, said to the counsel of 
ıhe Defendants ; So far light we will give you: 
this is no new question, but all tlıe Judges in 
England, and Barong of the Exchequer, before 
now, have oft been assembled on this occa- 
sion, and have, with great patience, heard 
the arguments on both sides; and it was re- 
solved by them all with one voice, That an 
ofence committed in parliament, crıminally or 
contemptuansiy, the parliament being ended, 
tests punishable in another court. - 

Jones. It ıstrue, that we all resolved, That 
an oflence committed in parliament agaiust the 
crown, is punishable after (he parliament in 
another court; and what court shall that be, 
but the court of the King’s-bench, in which ıhe 


king, by intendmeut, sitteth ? 


Whitlocke. The question is now reduced to a 








‘ 
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narrow room, for all the Judges are agreed, 
That an offence committed in parliament against 
the king or bis government, may be punished 
out of parliament. So that the sole donbt 
which now remains, is, whether this court can 
punish it, 

Croke agreed, That so it had been resolred 
byallthe Judges, because otherwise there'would 
be a failure of justice. And by him, if such 
an offence be punishable in another court, what 
court shall punish it but this coyrt, which is 
the highest court in the realm for criminal 
offences? And perhaps not only criminal ac- 
tions committed in 'parliament are punishable 
here, but wurds also. 

Mr. Mason of Lincoln’s-Inn argued for sir 
John Elliot, oneofthe Defendants. "The charges 
in the Information against hiın are three: 

1. For Speeches. 

2. For Contempts to tlıe King, in resisting 
the Adjournment. E 

3. For Conspiracy with the other Defendants, 
to detain Mr. Speaker in the Chair. 

In the discussion of these matters, he argued 
much ta the same intent he hnd argued before, 
therefore his argument is reported here very 
briefly. 

1. For his Speeches, they contain matter of 
accusation against some great peers of the 
realm; and as to ıhem, he mid, that the king 
cannot take notice ofthem. The Parliament is 
a Council, and the Grand Council of the king ; 
and councils are secret and close, none other 
have access to those councils of parliament, and 
they tliemselves ought not to impart them with- 
out the consent of ıhe whole house. A Jury in 
a leet, which is sworn to inquire of offences 
within the said jurisdietion, are sworn to keep 
their own counsel; so Ihe house uf commons 
inquire of all grievances within the kingdom, 
and their coonsels are not to be revealed. And 
to this purpose was a Petition, 2 H. 4, n. 10. 
That the king shall not give credit to any pri- 
vate reports of their proceedings, 10 which the 


‚king assents: therefore the king ought not to 


give credit to the information of these offences 
ın this cuse. 2. ‘The words themselves contain 
several accusationsof greatmen; and the liberty 
of accusation hath always’ been parliamentary. 
50 E. 3. Parliament Roi, n. 21, the lord Latı- 
ıer was impeached in parliament for sundry of- 
fences. 11 R. 2, the archbishop of York ; 18 


1.6, on. 18, the duke of Suffolk ; 1 Mar. Dy. 


93, the duke of Norfolk; 36 H. 6, n. 60, un 
Vickar General; ® and 3 E. 6, c. 18. the lord 
Seymour; 18 of king Jaınes, the lord of St. Al- 
bans, Chancellor of England; and 21 of king 
James, Cranfield, Lord Treasurer ; and 1 Can 
the duke of Buckingham. 3. ‘This is a privilege 
of parliament, which is determinable in parlie- 
ment, and not elsewhere; 11 R. 2,n.7. the 
Parliament Roll, a Pegition exhibited in par- 
linment, and allowed by ıbe king, That the Ii- 
bertiesand privileges of parliament shall only be 
discussed tlıere, and not in other cvurts, nor by 
ı common, nor civil law; (seethis Case more 

large in Selden’s Notes upon Fortescue, f. 42.) 


11 R. 2, Roll oftbe process and judgment. An 
appeal 'of Treason was exhibited against the 
arcchbishop of Canterbury and otbers,and there 
the advice of the sages ofthbe one law and the 
other being required ; but because the appeal 
concerned persons which are peers ofthe realın, 
which are not tried eisewhere than in parlia- 
ment, and not in an inferiorcourt. 28 H.6,n. 
18. There being a question ın parliament con- 
cerning precedency, between the earl of Arun- 
del, and the earl of. Devon, the opinion of tbe 
Judges being demanded, they answered, That 
this question ought to be determined by the 
parliament, and by no other. 81H. 6, n. 25, 
26. During the prorogation of the parliament, 
Thorp that was the Speaker, was out in execu- 
tion at ihe suit of the duke of York ; and upon 
the re-assembly of the parliament, the commons 
made suit to the king nnd lords tn have their 
Speakcr delivered. Upon this, the lords de- 
mand the opinion ofthe Judges; who answer, 
That they ougbt net to determine tbe privileges 
of tbe high court of parliament. 4. Ihis accu- 
sation in parliament is ın legal course of justice, 
and therefore the accuser shall never be im- 
peached, 13 II. 7, and 11 Eliz. Dy. 285. Forg- 
ing of false deeds brought agninst a peer of the 
realm, action de scandalis magnatum, dntb not 
lie. Coke’s Rep. 4. 14, Cutler and Dixy’s case, 
where divers cases are likewise put tu this pur- 
pose. 35 H.'6, 15. If upon the view of the 
body the slayer cnnnot be found, the Coroner 
oughtto euquire, Who first found tbe dead body? 
And if the first finder accuse another of the 
murder, that is afternard acquit, he shall. not 
hare an action upon the case, for it was done ın 
legal manner. & it is the duty of tbe com- 
mons to enquire of the Grievances of ıhe Sub- 
Jects, and the causes tbereof, and doing it in a 
legal männer, 19 H. 6, 19. 8H. 4, 6. in conspi- 
racy it is a good plen, that he was one of the ın- 
dictors. And 20 H. 6, 5. that be was a grand 
Jury-man, and mformed hiscompanions. And 
21 E.4,6,7. and 35 H.6, 14. that he wasa 
Justice of Peace, and informed the Jury, 27 Ass. 
p. 12. is to the same purpose. And if a Justice 
of Pence, the first finder, a juror, or indictur, 
shall not be punished in such cases ; @ fortiori, 

a member of’ the bouse of commeons shall not, 
«ho, 88 1H.7, is a Judge. 27 Ass. p- 44, may 

be objected, where two were indscted of a con- 
spiracy, becnuse ıhey maintained one anocher ; 
but the reason of: the said case was, because 
maintenance is a matter furbidden by the law; 
but parliamentary accusation, which is our mat- 
ter, is not forbidden by any law. Coke's Rep. 

9. 56.there wasa conspiracy, in procuring others 
to be indicted. And itis true, for there it was 
not his duty to prefer such accusation. (2) The 

accusrtion was extra-judictel, and out of court; 

but jt was not so in our case. (3) Words spoken 

in parliament, which is a superior court, cannot 
he questioned in this court, which is ınferior, 

3 E. 3, 19. and Stamford 153, will be objected, 

where the bishop of Winchester was arraigned 

in this court, because he departed ıbe parlis- 
ment without licence ; tbere is but the opiniog 
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of Scroop, and the case was entered, P.3 E. 19. 
And it is to be observed, that the plea of the 
bishop there, was never over-ruled. From this 
I gather, that was not constant to his 
opinion, which was sudden, being in the same 
term in which the plean was entered ; .. he 
were, yet the other Ju agree not with him; 
and also at last the bisbop was discharged by 
the king’s writ. From this I gather, that the 
— of the court was against the king, as in 
Pi. %0. in Fogassa’s case, where ini 
the court was against the king, the party was 
discharged by privy seal. 1 and 2 Phil. and 
Mar. hath been objected, where an information 
im this coart was preferred against Mr. Plowden, 
and other members oftbe, bonuse of commons, 
fer departing from the house without licence. 
But m that case I observe these matters. (1) 
That this information depended daring all t 

life of the queen, and at last was sine die, by 
the death of the queen. (2) In the said case, 
no plea was a the jurisdiction of the 
court, as here ıt is. (3) Some of them sab- 
mitted themselves to the fine, becanse it was 
easy, for it was but 535. 44. But this cannot be 
urged as a precedent, because it never came in 
jadgrnent, and no opinion of the court was de- 
iivered therein. And it is no argument, that 
because at that time they would not plead to 
the jurisdiction, therefore we now cannot if we 
wauld. (4) These oflences were not done in 
the parli house, but elsewhere by their 
absence, of which the country may take notice; 
bat not of our matters done in parliament. And 


absence from parliament, is an offence against 
the kimg’s summons to paerliament. 20 2, 
Parliament Roli 12. s Hacksey was in- 


dicted of high treason in this court, for prefer- 
ring Petition in parliement ; but 1 H. 4, n. 90. 
be preferred a Petition to have this judgment 
voided, and so it was, although the king had 
pardoned him before. _ And ıh 4.n. 104. all 
the commons made petition to the same pur- 
pose, because this tends to the destruction of 
their privileges. And this was likewise granted. 
4H.8, c. 8, Strode’s case, That all condemna- 
UoRs imposed upun one, fur preferring of any 
Bill, speaking, or reasoning in parliament, are 
void. And this hath always been conceived to 
be a general act, because the prayers, time, 
words, and persons are general, and the answer 
to it is general; for a general act is always an- 
swered wıtb, Le roy voit, and a particular nct 
with Sois droit fait al partyes. And 33 H. 6, 
In 18. a general act is always inrolled, and so 


is. 

#. For tbe second matter, the Contempt te 
tbe command of the adjourument, Jac. 18. it 
was questioned in parliament, whether the king 
can adjourn the parliament, (althougb it be 
without doubt tlıat the king can prorogue it). 
And the Judges resolve, that the king may ad- 
Journ the house by commission : and 27 Eli. 
it was resalved accordingly. But it is to be 
observed, that none was ıhen impcached for 
moviag that question. (%.) It is to be .ob- 
served, that ıhey resolve, that the adjourninent 


opinion of 


may be by commission, but not resolved thas 
it may be by a verbal command, signified by 
anotber; and it derogates not from the king’s 
prerogative, that he cannot so de, no more 
than ın the case of 26 H. 8, 8. that he. cannot 
grant one acre of land by parol. The king 
himself may adjourn the house in person, or 
under the great seal, but not by verbal mes 
sage, for none is bound to give credit to such 
message; but when it is under the Great Seal, 
it is teste meipse. And ıf there was no com- 
mand, then there can be no contempt in tbe dis- 
obedience of that command. (3) In this, no 
contempt appears by the information ; for the 
information ıs, that the king had power to ad- 
journ parliamentse. Then put the case, the 
command be, that they should adjourn them- 
selves: this is no pursuance of the power 
which he is supposed to have. The house may 
be adjourned two was to wit, by the king, or 
by the house itself: the last is theır own Er 
tary act, which the king cannot compel, for, 
: Volunins non cogitur.’ BR 

9. For the third matter, which ıs the Con». 
spiracy : alıhough tbis be sup to.be out 
of the house, yet the act is legal; for members 
ofthe house may advise of matters out of the 
house: for the house itself is not so much for 
consultations, as for proposition ofthem. And 
90 H. 6, 34. is, that inquests which are sworn 
for the king, may enquire of matters elsewhere. 
(2) For the Conspiracy to lay violent hands 
upon the Speaker, to keep him ia the Chair ; 
the house hath privilege to detain him in the 
Chair, and it-was but lighily and softiy, and 
other Speakers have been so served. (3) Ihe 
king cannot prefer an information for trespass; 
for it is said, the king ought to be inforıned by 
a jury, to wit, by indictnient, or presentineot, 
(4) This cannot be any contempt, because it 
appearsnot that the house was adjourned ; and 
if so, then the Speaker ought to remain in the 
ehair; for without him, the house cannot be 
adjourned. But it may be objected, that the 
information is, That all these matters were 
done maliciously and seditiousliy. But to this 
I answer, That this is always to be understood 
according to the subject matter, 15 E. 4, 4. 
and 13 H.8,5. A wife that hatlı title to have 


| dower, agrees with another to enter, (which 


bach right) that she against him may recover 
her dower. Tbis sbali not be called Corin, 
because both the parties have right and tıtles, 
(2). It will be objected, That ıf these matters 
shall not be punishable here; they shall be un- 
punished altogether, because the parliament is 
determined. To tlis Isay, Thatthey may be 
punished in the subsequent parliament, and so 
tbere shall be no failure of right. And many 
times ınatters in one parliement have been 
continued to another, as 4 E. 3, n. 16. the lord 
Berkley’s Case, 50 E,3, n. 185. 21 R.2, c. 16. 
6 H.6,n. 45, 46.8 H.4,n. 12, oflence ın the 
forest ought to be punished in eyre, and eyres 
oftentimes were not held but every third year. 
C. 9, Epistle. and 36 E, 3: c. 10. A parlia- 
ment nıay be erery year. Error ın this couz$ 





er 
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cannot be reversed but in parliament, and yet 
it was never objected, that therefore there sball 
be a failure ef right. 25 E 3,c.2%. Ifa new 
case of treason happen, which is doubtful, it 
shall not be determined till the next parlia- 
ment. So ın Westm. 2, c. 28. where a uew 
case happens, in which there is uo writ, stay 
shall be made till the next parliament. And 
yet in these cases, tlıere is no failure of right. 
And so the judges have always done in all 
dificult cases; they have referred the determi- 
nation of them to the next parliament, as ap- 
pears by 3E. 3, 6,7. 1E. 3,8. 33 H. 6, 18. 
5 E. 2, Dower 145, the case of dower of a 
rent-charge. And 1 Jac. the Judges refuse to 
deliver their opinions concerning the union of 
the two kingdoms. The present case is great, 
rare, and without precedent, therefore, not de- 
terminable but in parliament. And it is of 
dangerous‘ consequience ; for (1) by the same 
reason, all the members of the house of com- 
mons may be questioned. (2) Tbe parties shall 
be disabled ı0 make tbeir defence, and the 
clerk of‘ parlinment is net bound to disclose 
those particular. And by this means, the de- 
bates of a great council shall be referred to a 
petty jury. And the parties cannot make jus- 
ufication, for. they cannot speak those words 
here, which were spdken in the parliament, 
without siander. And the defendants have not 
meäns to compel any to be witnesses for them; 
for the members of the house ought not to dis- 
cover the counsel of the house : so that they 
are debarred of justrfication, evidence, and 
witness. Lastiv, By this means, none will ad- 
venture to accuse any offender in parliament, 
but will rather submit himself to the common 
danger; for, for his pains he shall be imprisoned, 
and perhaps greatly fined: and if both these 
be unjust, yet the party so vexed can have no 
recompence. Therefore, &c. 

The Court., The question is not now, whe- 
ther these matters be’ ofleaces, and whether 
true or false. But admitting them to be of- 
fences, the sole question is, Whether this court 
may punish them; so that a great part of your 
argument is nothing to the present question, 


At another day, being the next, 


Mr. Calthorpe (who succeeded Mr. Mason, 
as Recorder of London) argued for Mr. Valen- 
tine, another of the defendants: 

1. In general, he said, for the nature of the 
erimes, tbat they are of four sorts: 1. In Matter. 
2. In Words. 3. By Consent. 4. By Leiters, 

Two of them are laid to the charge of this 
Defendant, to wit, tlie crime of the Matter, 
and of Consent. And of offences, Bracton 
makes some public, soıne private. Tlie of- 
fences here are public. And of them, some 
are capital, some not capital; as assault, con- 
spiracy, and such like, wlıich have not the pu- 
nishment of life and death. Public crıwes 
capital are such as are against the law of na- 
ture, ns treason, murder; I will agree, that if 
they be committed in parliament, they may be 
questianed elsewhere out of parliament. But 


in our case, the crimes are not capital, for they 
are assault and conspiracy, which in many 
cases may be justified, as appears by 22 H. 7, 
Keilw. 98.2. Ass. 3 H. 4, 10. 22 E.4, 43. 
Therefore this court shall not have jurisdicuon 
of them, for they are not against the law of na- 
tions, of God, or nature ; and ıf these matters 
shall be examinable here, by consequence all 
actions of parliament-men may be drawn in 
question in this court. But it seems. by these 
reasons, that this court shall not have Jurisdic- 
tion, as this case is: 

1. Because these Offences are justifiable, 
being but the bringing the Speaker to the 
Chair, which also perbaps was done by the 
Votes of the Commons; but if these matters 
shall be justified in this court, no trial can be, 
for upon issue of his own wrong, he cannot be 
tried, because acts done in the house of com- 
mons are of record, as it was resolved in the 
parliament, 1 Jac. and 16 H.7, 3.C. 9.31. 
are that such matters cannot be tried by tbe 
country. And now they cannot be tried by 
recard, because, as 22 1.8, Dy. 32. ıs, an ın- 
ferior court Cannot write to a superior. And 
no Certiorari lies out of the Chancery, to send 


this here by Mittnnus, for there was never any 


precedent thereof; and the book of the house 
of commons, which is with their clerk, ought 
not to bedivulged. And C. Little. is, that ıfa 
man be iudicted in this court for piracy com- 
mitted upon the sea, he may well plead to the 
jurisdiction ef this court, use this court 
cannot try it. 

2. It appears by the old Treatise, * De modo 
‘ tenendi Parliamentum,’ that the Judges are 
but assistants in the parliament; and if any 
words or acts are made there, they hare no 
power to contradict or cantroul them. Then 
it is incongruous that they, after ıhe parliament 
dissolved, shall have puwer to punish such 
words or acts, which at the time of the speaking 
or doing, they had not power to contradict. 
There are superior, middle, and more inferior 
magistrates ; and the superior shall not be sub- 
ject to the controul of the inferior. It is a 
position, that “in pares est nullum imperium, 
‘ multo minus in eos, qui magis imperium D2 
“bent.’ C. Littl. says, That the parliament ıs 
the supreme tribunal of the kingdom, and they 
are Judkes of the supreme tribunal ; therefore 
they ought not to be questioned by tbeir infe- 
riors. (3). The Oßences objected do concem 


;the privileges of parliament, which privileges 


are determinnble ın parliament, and not else- 
where, as appears by the precedents wbich 
have been cited before. (4.) The Common Lam 
hath assigned proper courts for matters, In re 
spect of the place and persons; 1. For the 
place, itappears by 11 Ed. 4,3, and old Entries, 
101, that in an ejectione firme, it is a good plea, 
thats the land is ancient demesne, and täls er- 
cludes all other courts. Sa it is for land ın 
Durham, old Entries, 419, for it is questiol- 
able there, and not out of the county. 3. Kor 
persons, H. 15H. ?, rol..93, old Entries, a1. 
If a clerk of the Cbancery be impleaded ıR 
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this court, he may plead his privilege, and 
slıali not answer. So ıt is ofa Clerk ofthe Ex- 
chequer, old Entries, 473, then much more 
when offences sre done in parliament, which is 
exempt in ordinary jurisdiction, they shall not 
be drawn into question in this court. And if 
a man be indicted in this court, he may plead 
sanctuary, 22 H. 7, Keilw. 91. & 22, and shall 
be restored, 21 E. 3,60. The Abbot of Bury’s 
Case is to the same purpose. (5.) For any 
thing that a , the house of commons had 
approved of matters, therefore they ought 
not to be questioned in this court. And if 
they be offeuces, and the said house hath not 
punisbed them, this will be a casting of impu- 
tation upon them. (6.) It appears by the old 
Entries, 446, 447. that such an one ought to 
represent the borough of St. Germains, from 
whence he was sent ; therefore he is in nature 
of an ambassador, he shall not be questioned 
for any tbing in the execution of his oflice, if be 
do nothing against the Law of Nature or Na- 
tions, as it is the case of an ambassador. In 
the time of gueen Elizabeth, (Camden’s Brit. 
449.) the bisbop of Ross, in Scotland, being 
ambassador here, attempted divers matters 
against the State; and by the opinion of all 
the civilians ofthe said time, he may be ques- 
tioned for those offences, because they are 
against the law of nations and nature ; and in, 
such matters, he shall not enjoy the priviieges 
of an-ambassador. But if he commit a cıvil 
offence, which is against the municipal law 
only, he cannot be questioned for it, as Bodin. 
de Republica, agrees the case. Upon th£ Sta- 
tute of 28 H. 8, c. 15, for Triel of Pirates, 13 
Jac. the case fell out to be thus: A Jew came 
ambassador to the United Provinces, and in 
his Journey he took some Spanish sbips, and 
after was driven upon tbis coast; and agreed 
upon the said statate, that he cannot be tried 
as a pirate here by commission, but he may be 
questioned crosliter in the admiralty; for, © le- 
“ gati suo regi soli Judicium faciunt.” So am- 
bassadors of parliament, soli parliamento, to 
wit, in such things, which of themselves are 
'Justifiable. (7.) There was never any prece- 
dent, that this court had punished offences of 
ihis nature, committed in parliament, where 
any plen was put in, as here it is to the Juris- 
diction of the 'court; and where there is no 
precedent, non-usage is a good expositor of 
the law. Lord Laitil: Section 180. Co. „Littl. 
f. 81, says, as usage is a good interpreter of 
the laws, so non-usage, where there is no exam- 
le, 18 a great intendment that ıhe law will not 
Be it. 6 Eliz. Dy. 229, upon the Statute of 
27 H. 8, of imrollments, that bargain and sale 
of a house in London ought not to be enrolled; 
ıhe reason there given is, because it is not used. 
23 Eliz. Dy. 376, no error lies here of a Judg- 
ment given in the five ports, because such writ 
was Dever seen; yet in the diversity of Courts 
it is said, that error lies of a Judgment given in 
the five ports. 39 H.6, 39, by Asbton, that a 
protection to go to Rome was never seen, there- 
fore he disallowed it. (B.) If this Court shall 


have jurisdiction, the court may give. judgment 
according to law, and yet contrary to parlia- 
ment law, for the parlııment in divers. cases 
hath a peculiar law. Notwithstanding the Sta- 
tute of 1H.5, c. 1. That every burgess oughs 
to be resident within ıhe borough of wluich he 
is burgess, yet the constant usage of par- 
liament is contrary thereunto; and if -such 
matter shall be in question before ye, ye 
ought to adjudge according to the statute, and 
not according to their usage. So the house 
of Lords hath a special law also, as appear by 
11 R. 2, the Roll of the process and judgment 
(which hath been cited before to another pur-. 
puse) where an appeal was not according to the 
one law or tbe other, yet it was good according 
to the Course of parliament. (9.) Because tlıis 
matter is brought in this court by way of Infor- 
mation, where it ought to be by way of Indict- 
ment. And it appears by 41 Ass. p. 12, that 
ifa bill of Deceit be brought in this court, 
where it ought to be by writ, this matter may 
be pleaded to the urisdiction of the court, be- 
cause it is vi el armir, and contra pacem. It 
appears by all our Books, that informations 
ought not to be grounded upon surmises, but 
upon matter of record, 4 H.7,5.6 E. 6, Dy. 
73. Information in the Exchequer, and 11 H. 
8, Keilw. 101, are to this purpose. And if 
the matter be vs et armis, then it ouglit to be 
found by inquest. 2E. 3, 1, 2. Appeal shall 
not be grahted upon the return of the sheriff, 
but the king ougbht to be certified of it by in- 
dietment. 1H.7,6, and Stamf. f. 95, a. upon 
the statute of 25 E. 3, c. 4, that none shall be 
imprisoned but upon indictment or present- 
ment ; and 28 E. 3, c. 3, 42 E. 3, c, 3, are to 
the same purpose. So here, thjs information 
ought to have been grounded upon indictinent, 
or other matter of record, and not upon bare 
intelligence given to the king. (10.) The pre- 
sentcase is great aud difficult, and insuch cases, 
the Judges have always outed themselves of 
Jurisdiction, as appears by Bracton, Book 2,’ 
f. 1, * Si aliquid novi non usitatum in regno ac» 
ciderit,’ 2E. 3, 6, 7,and Dower 242. 

Now I will remove soine Objections wluch 
may be made. 

Where the king is Plaintif, it is in his elec- 
tion to bring his actionin what Court he pleases. 
This is true in some sense, to wit, That the 
King is not restrained by the Statute of Magna 
Charta, ‘ Quod communia placita non sequan- 
‘tar curiam nostram;’ for he may bring his 
quare impedit ın B. R. And if it concerns 
Durbam, or other County Palatine, yet the 
king may have his action here:- for the said 
Courts are created by patent, and the king 
may not be restrained by parliament, or by his 
own patent, to bring his action where he 
pleaseth. But the kıng shall not have his 
action where he pleaseth against a prohibition 
of the common law, as 12 H. 7, Keilw. 6, tbe 
king shall not have a formedon in Chancery. 
AndC., 6. 20 Gregory’s Case, if the king will 
bring an information in an inferior courı, the 
party may plead to the jurisdiction. $o where 
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the Common Law makesa prohibition, the king 
hath not election of his court. 

The information is contra formem staluli, 
which Statute, as I conceive, is intended the 
statute of 5 H. 4, c. 6, and 11H. 6,c. 11, 
which gives power to this court to punish an 
assault made upon the servant of a knight of 
Parliament. But our case is not within those 
statutes, nor the intent of them ; for it is not 
intendible, that the parliament should disadran- 
tage .themselves if point of their privilege. 
And this was a Trespass done witliin the house, 
by parliament-men amongst tliemselves. And 
Cromptou’s Jurisdiction of Courts, f. 8, saith, 

That the parliament may punish trespasses 
* done there. eo 

Precedents have been cited of Parliament- 
auen imprisoned and punished for matters done 
in parliament. To this I say, That there is 
via juris, and via facti; and via facki is not 
"always via juris. C.4, 93, Precedents are no 
good directions, unless they be judicial. 

Otberwise there will be a failure of justice, 
wrongs shell be unpunished. To this I answer, 
That a mischief is oft-umes rather suflerable 
than an inconvenience, to draw im question the 

privileges of parliament. By the antient Com- 
ınon Law, as it appears by 21 E. 3, 23, and 
21 Ass. if'an infant bring an Appeal, ıhe suig, 
shall be staid during his infancy ; because the 
party cannot have his trial by battle against 
the ınfant ; but the law is now held otherwise 
intbe said case. And in some cases, criminal 
offences shall be dispunished, 29 H. 8, Dy. 40. 
Appeal of Murder lies not for Murder done in 
several Counties, 

This courtof B.R. ıs corum ipso rege; the 
king himself, by intendment, is here in person. 
And, ss itis said, C. 9, 118, st is, * Supremum 
* Regni Tribunal,’ of ordinary jurisdiction. But 
to thıs I say, That the Parliament is a trans- 
cendent court, and of trauscendent jurisdiction: 
it appears by 28 Ass. p. 52, that the stile of 
other courts is coram rege, as well as this is ; 
as “ coram.rege in cancellaria, coram rege in 
* camera;' and though it be coram rege, yet 
the Judges give the judgment. And ın the 
time of H. 3, in this court, some entries were 
-* coram rege, others, “coram Llugone de Bigod.’ 

Tbe Privileges of Parlianıent are not ques- 
tioned, but the conspiracies and misderheanors 
ofsome of them. But to this I say, that the 
distinetiom is difbcult and narrow in this case, 
where the offences objected are justifiable, and 
if they be offences, this reflects upon the house, 
which hath not punisbed them. | 

The Cases of 3 E. 3, 19, and 1 and 2 Phil. 
et Mar. have been objetted. But for the last 
it, is observable, That no plea was plended to 
tbe jurisdiction, as it is in our case. And ifa 

arliament-man, or atber which hath privilege, 

e implended in foreign court, and neglect bıs 
plea to the jurisdiction, the coust may well pro- 
ceed, 9 H.7, 14, 36 H.6, 34 H. 13 Jac. In 

this Court the lord Norreys, that was a peer of 
arliament, was indicted for the murder of one 
Bigod, and pleaded his pardon. And there it 


was doubted, how the Court should proceed 
agniost him (for he, by law, ought to have his 
trial by his peers). And it was resolved, that 
when he pleads his pardon, or confesseth his 
fault, thereby he gives jurisdiction to the count, 
and the court may give judgment against him. 
So that these cases, where it was not plended 
to the jurisdiction, can be no precedent in our 
case. 

The privilege here is not claimed by Pre- 
scription or Charter, therefore it is not good. 
But I say, that notwithstanding tbis, ır is 
good; for where the Common Law outs a court 
of jurisdiction, there needs no Charter or Pre- 
scription; 10H. 6, 18,8 H.8, Keilw. 189. 
Br.n. c. 515. Where sanctuary of a Church 
is pleaded, there is no need to make prescrip- 
tion, because every Church is a sauctuary by 
the common law. Therefore, &c. 

Sir Robert Heath, the King’s Attorney, the 
same day argued on the other side, but briefy. 
First, he answered the Objections which had 
been made. 

1. Hesaid, That informations might well be 
for matters of this nature, which are not capi- 
tal; and that there are many precedents of 
such informations. (But Note, that he pro- 
duced none of them. 

2. It hatlı been objected, That they are a 
counch, therefore they ought to speak freely. 
But such speeches which are here pronounced, 
prove them not counsellors of state, but Bed- 
lams; the addition of one word would have 
made it treason, to wit, proditorie. But it ıs 
the pleasure of the king to proceed in this man- 
ner, as now it is. And there is great difierence 
between Bills and Libels, and between their 
proceedings, as council and as mutinous. 

$. That ıt would be of ‘dangerous const- 
quence; for by this means none would adren- 
ture to compläin of grievances. I answer, they 
may make their complaints in a Pen 
manner; ‘but they may not move things, whi 
tend to distraction of the king and his govemn- 
ment. 

4. These matters may be punished in follow- 
in parliaments. But this is impossible, for 
following parliaments cannot know with what 
mind these matters were done. Also the 
House of Commons is not a a court of justice 
of itself. T'be two houses are’ but one body, 
and tlıey cannot proceed criminally tu pun 
crimes, but only tbeir members by way of ım- 

risonment; and also they are not a Court of 
cord. And they have forbid their clerk to 
make entry of their speeches, but only of mat- 
ters of course; fur many times they speak upon 
the sudden, as oocasian is offered. And there 
is no necessity that the king should expect a 
new parliament. Tübe Lords may grant Com- 
wissions to determine matters alter the parlia- 


.gent ended ; hut the House of Commans ean- 


not do so. And also a new Ilouse of Commons 
consists of new men, which have no cognrance 
ofthese offences: 1H.4. Thbebishop of Carlisle, 
for words spoken in the parliament, that tbe 
king had not right to the crown, was 
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in this court of High-treason; and then he did 


Jones began and said, That though this ques- 


not plead his privilege' of parliament, but said, | tion be now newly moved, yet it is an ancient 


That he was Episcopus unctus, &c. 

5. 4H.8.' Strode’s ('ase hatlı been ob- 
jected. But this is but a particular: act, al- 
tbougli it be in print; for Rastal entilles it by 
the name of Strode: so the title, body, and 
proviso of the act are particular. 

6. That ıkis ıs an inferior court to the par- 

lament, therefore, &c. To this I say, That, 
eren sitting the parliament, this cuurt of B. R. 
and ather courts, may Judge of their privileges, 
as of a parliament-man put in execution, &c. 
and other cases. It is true that the judges 
have oft-times declined to gire their judgment 
upon the privileges of parliament, sitting the 
court. But from this it follows not, that wben 
the offence is committed there, and not punish- 
ed, and the said court dissolved, that Iherefore 
the sid matter shall not be questioned in this 
couft. 
7. Bytbis means the Privileges of parlinment 
shall be in great danger, if this court may judge 
ofthem. But I answer, ‘That there is no danger 
at all; for this court may judge of acts of par- 
liament. 

8. Perhaps these matters were done by the 
Votes of the house; or, ifthey be oflences, it 
Ban imputation to the house to say, That they 
had neglected to punish them ; but this matter 
doth not appear. And if the truth were so, 
these matters might be given in evidence. 

9. There is no precedent in the case, which 
is a great presumption oflaw. But to this I 
answer, That ılere was never any precedent 
of such a fact, tberefure there cannot be a pre- 
oedent of such a judgment. And, yet in tlıe 
time of queen Elizaheth, it was resolved by 
Brown, and many other justices, that offences 
done in parliament may be punished out of 
parhament, by imprisonment or otherwise. 
And the case of 3E. 3, 19, is taken for goorl 
law by Stamf. and Firzb. And 22E.3, and 
1 Mar. accord directly with it. But ic hath 
been objected, that there wäs no plea made to 
the jarisdicetion. But it is to be observed, that 
Piowden, that was a learned man, was one of 
the defeadants, and he pleaded not to the ju- 
risdiction, but pleaded licence to depart. And 
the said information depended during all the 
reien of queen Mary, during which time there 
were four parliaments, and they. never ques- 
toned this marter.— But it hath been further 
objected, That the said’ case differs from our 
case, because that there the offence was done 
out of the house, and this was done within 
the house. But in the said case, if licence 
to depart be pleaded, it ought to be tried in 
parliament, as well as these offences here. 
Therefore, &c. 


The Judges also the same day spake briefly 
tnthe case, and agreed with one voice, * That 
"the court, as this.ense-is, shall have jurisdic- 
“ton, altbongh that these offences were com- 
“ mitted in parlinment, and that ıhe imprisoned 
“ members ought to answer.’ 

VOL. 111, 
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question with him; for it had been in his 
thoughts these 18 years. For this information, 
there are three questions in it: 1. Whether the 
matters informed be true or false? And this 
ought to be determined by Jury or Demurrer. 
2. When the matters of the information are 
found or confessed to be true, if the informa- 
tion be good iu substance? 3. Admit that the 
offences are truly ch ‚ if this Court hath 
power to punish them? And that is the sole 
question of ıhis day.— And it seems to me, that 
of these offences, although committed in par- 
llament, this court sball have jurisdiction to 
punish them. The plea ofthe Defendants here 
to the jurisdiction being concluded with a de- 
murrer, is not peremptory unto theın, although 
it be adjudged against them; but ifthe plea be 
pleaded to the jurisdiction, which is found 
against the Defendant by verdict, this is pe- 
remptory. 

In the discussion of tlıis point, 1 declined 
these questions: 1. Ifthe matter be voted in 
parliament, when it is finished, it can be pu- 
nished and examined in another courı? 2. If 
the matter be comnıenced in parliament, and 
that ended, if afterward it may be questioned 
in another coutt? % 

I question not these matters; but I hold, 
that an offence coınmitted criminally in parlia- 
ment, may be questioned elsewhere, as ın this 
court; and that for these Reasons: 

1. * Qwa interest rcipublice ut maleficia 
‘non maneant impunita:” and there ought to 
be a fresh punishment of-them.: Parliaments 
are called at the king’s pleasure, and ıhe king 
is not compellable to call his parliament; and 
if before ıhe next parliament, the party offend- 
ing, or the witnesses die, then there will be a 
failure ofjustice. ' 

2. The parliament is no constant court; 
every parliument mostly consists of several 
men, and, by consequence, they cannot take 
notice of matters done in the furegoing parlia- 
ment; and there they do not exawmine by oath, 
unless it be in Chancery, as it is used of late . 
time. 

3. The parlisment cannot send process to 
make the oflenders to appear at the next par- 
liannent; and being at large, if they hear a 
noise of a parliament, they will fugam facere, 
and so prevent their punishment. : 

4. Putthe case, that one of the Defendants 
be made a baron of parliament, now he cam 
not be punished in the house of commons, and 
so he shall be unpunished. 

It hatb been objected, ° That the parliament 
“is the superior court to this, therefore this 
* conrt cannot examine their proceedings.’ 

To.this I sıy, That this Court of the King’s- 
Bench is a higher court than the Justices of 
Oyer and Terıininer, or the Justices of Assize : 
but if an offence be done where the King's- 
Bench is, after it is removed, this offenee may 
be examined by tbe Justices of Oyer and Ter- 
miner, or by the Justices of Assize. We can- 
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not uestion dl e Juäzıncn!s of parliaınents, but 
their partie 9: PL offeiices, 

200. Iris a pririlege of Parliament, 
where ı we are not compcetent judges. 

Tortko Essay, That “ privilezium est privata 
lex ct privat, legem.’” And this ought to be 
by grant or pre-cription in parltament: and 
then it ought io be pleaded for the manner, as 
is in 93H. 1, Dy. as it is not here pleaded. 
Also we are Judges ofall acts of parliument : 
as 4 1.7, urdinänce made by the king and 
commons ıs not good, and we are judses 
what shall be a session of parliament, as ıt 
is in Plowden, ın Partridge’s Case. We are 
Judges of their lives and lands, therefore of 
their liberties. And 8 Eliz. which was cited 
by Mr. Attorney, it was the vpinion of Dyer, 
Oatlyn, \Velsh, Brown, and Southcot, justices, 
That o!lences committed in parliament may be 
punishcd out of parliune:.t. And 3 Ed. 5, 19, 
it is good law. And it is usual near the end 
of parliaments, to set down sıme petty punish- 
ment upun oflenders in parliament, to pre- 
vent otler courts. And ] have seen a Roll in 
this Court, in 6 11. 6, wi:ere Judgment was 
given in a Writ of Annuvity in Ireland, and 
afterward the said judgment wa« rerersed in 
parliament ın Ireland ; upon which judginent, 
Writ of Error was brouglıt in tlıis Couri, and 
reversed. 


Hyde, Chief-Justice, to the same intent: 
No new matter hath beeu offered to us now by 
them that argue for the Defendants, Lut the 
same reasous and autherities in substance, 
which were objected befure all the justices or 
England, and barons of the Excheguer, at Ser- 
jeants-inn in Fleet-street, upon an Inforination 
in the Star-Cliamber for the same matter. At 
which time, after great deliberntion, it was re- 
solved by all ofthem, ‘ That no offeuce com- 
€ mitted in parlinment, that being ended, may 
€ be panished out of’ parliament.’ And no 
court more apt for that purpose tlıan this court 
in which we are: and it cannet be punished 
in a future parliament, because it cannot take 
notice of matters done in a foregoing parlia- 
ment, ng 

As to what was said, That an inferior court 
cannot meddle with matters done in a superior; 
true it is, that an inferior court cannot meddle 
with judgments of a superior court; but if par- 
ticular ınembers of a superior court offınd, 
they are oft-times punichable in an inferior 
court, as, if a Judce shall commit a capital of- 
fence in this court he may be arraigned thereof 
at Newgate, 3 E. 3, 19. and 1 Mar. which 
have been cited, over-rule this case. There 
fore, &c. 


Justice Wähitlocke. 1. I say in this case, 
‘ Nihil dictum quod non dictum prius.’ 2 
That all the Judges of England have resolved 
tbıs very point. 3. That now we are but upon 
the brink and skirts of tlıe cause: für it is not 
Dow ın,question, if these be offences or no; 


or, if true or false; bus only if ihis court have 
Jurisdiction. 


But it hath been objected, That tbe offence 
Is not capital, therefore it is nut examimaLle in 
tbis court, 

But thougb it be not capital, yet it is crini- 
nal, for it is sowing of sedition to the destruc- 
tion of the cominonwealth. The question now 
is not between us that are Judges uf this Court, 
and the parliament, or between the king and 
the parliament, but between some private men.- 
bers of tie house of commous and the king 
himself: for here the king himself questions 
them for those ofiences, as well he may. In 
every commonwealtlı tlıere is one super-emi- 
nent power, which is not subject to be ques- 
tioned by any other, and thatisthe king in tlıis 
cnmmonwealth, who, as Bractun saith, * Solum 
“ Deuın babet ultorem.” But no other witbin 
the real:n hath this privilege. It is true, thrt 
that which is done in parliament by consent of 
all the l:ouse, shall not be questioned else- 
where:.but if any private ınembers “ exuunt 
‘ versonas judicem, et induunt malefacıentium 
‘ persunas, et sunt seditiosi ;’ is there such 
sanctimony in the place, that they may not be 
questioned for it elsewhere? The bıshop of 
Ross, as ıhe case hath been put, being ambas- 
sador here, practised ınatters against the state : 
and it was resolved, That slthuugh * legatus 
“sit rex in alieno solo,’ yet when he goes out 
of the bounds of his otlice, and complots with 
traitors in this kingdoin, ıhat he shall be pu- 
nisheid as an offender here. A minister hath 
a great privilege when he ıs in the pulpit; hut 
yet, if in tie pulpit he uıter speeches, which 
are scandilous to the state, he is punisliable. 
So ın this case, when a burgess of parliament 
bhecoınes mutinous, he shall not have the privi- 
lege of parliament. In my opinion, tbe rcalm 
cannot consist without parliuments, but the 
belaviour of parliament-men ouglıt to be par- 
liamentary. No outrageousspeeches were ever 
used against a great minister of state in parlia- 
ment wliich have not been punished. Ifa Judge 
of this court utter scancdalous speeches (0 tlıe 
state, be may be questioned for them beture 
commissioners of Oyer and Terminer, because 
this is no judicial act of ıhe court. 

But it hath been objected, That we cannot 
examine acts done by a higher power. 

To this I put this case: when a peer of the 
realm is arraigned of Treason, we are not hıs 
Judges, but :he Hieh-Steward, and he shall be 
tried by his peers: but if error be committed 
in this procerding, ihat shall be reversed lıy 
error in this court: for that wiuch we do ıa 
corum ipsa rege. 

It hath been objected, “ That the Parlia- 
“ ment-law ditfers irom the law by which we 
€ judge in this court in sundry cases.’ And for 
the instance which hath been made, ‘ That by 
“the statute, none ought to be chosen burgess 
‘of a town in which he doth not inhabit, but 
‘ that the usage of parliament is contrary ;’” Bux 
if information be brought upon the said statute 
against such a hurgess, I think that the statute 
is a good warrant for us tq give judgmens 
against him. 


509] STATE TRIALS, 5 Cuarıes I. 1629.-—for seditious Speeches in Parliament. [310 


And it hath been objected, ‘ That tliere is 
* n0 Precedent in this matter.’ 

But there are sundry Precedents, by which 
it appears, that the parliament hatb transmitted 
matters to ıhis court; us2 R. 2, there being a 
aucstion between a great peer and a bishöp, it 
was transınitted to this court, being for ınatter 
of behaviour: and althouzh the Judges of this 
court are but inferior ınen, yet tlıe court is 
higher. Fur it appears by 11 Eliz. Dy. That 
the Earl Marshal of England is an oilicer of 
this ccurt; and it is always adınitted in parlia- 
ment, Jhat the Pritileges uf Parliaınent huld 
not in three cases, to wit, 1. In case ut‘ Trea- 
son. 2. In case of Felony. And 3. in suıt 
furthe Peace. And the last is our very case. 
Therefore, &c. 

roke argued to the same intent: he said, 
That these offences ought to be punislied in the 
court,orno nhere; and all manncr of offences 
which are against the crown are exaininable in 
this court. It hath been objected, © I’bat by 
* this meaus, nune will adventure to make com- 
“ plants in parliament.’ That is not so; for he 
may cumplain in a parliamentary course, but 
not falsely and unlawfuliy, as here is pretendel:: 
for that which is unlawfully, cannot be in a 
parliamentary course. 

Iı hath been objected, “ That the parliament 
‘isa highet court than this.’ And it is true: 
But every ‘member is not n Court; and if he 
commit offence he is punisbable her« Our 
couıtis a court of high jurisdietion, it cannot 
take cognizance of real pleas; but if a real 

lea comes by error in this court, it shall never 

transmitted. But this court may award a 
Grand Cape, and otber process usual in real 
actions: but ofall capital and criminal causes, 
we are originally comjetent judges, and by con- 
sequence of this matıer. But li am not of the 
opinion of Mr. Attorney-General, thatthe word 
proditori& would have made this treason. And 
for the other matters, Ihe agreed with the judges. 
Therefore by the court, the defendants were 
ruled to plead further: and Mr. Lenthal of 
Lincoln’s-Iun was assigned of counsel fur them. 

But inasmech as the Defendants would not 
put in any other Plen, the last day of the Term 
Judgment was given against them upon n nihil 
dirit; which Judgment was pronounced by 
Jones to this effect : 

“ The matter ofthe Information now, by the 
confession of the Defendants, is admitted to be 
true, and we think their plea to the jurisdiction 
insufficient for the matter and manner of it. 
And we bereby will not draw the true Liberties 
of Parliament-men into question; to wit, for 
such matters wbich they do or speak it a par- 
liamentary manner. But in ıhis case, there 
was a conspiracy between the Defendants to 
slander the state, and to raise sedition and dis- 
cord between the king, his peers, and people; 
and this was not a parlinmentary course. All 

the Judges of England, except one, have re- 
solved the statute of 4. 8, to bean private act, 
and to extend to Strode only. But ever 
member ofthe parliament sball have such prı- 


‚vileges as are there mentioned ; but they have 


no privilgre to speak at their pleasure. The 
pärlicment is an bish court, thereiore it ought 
nor to be disorderiy, but wught to give good 
exanıple to other courts. 11a Judge of our 
court should raıl upon the state, or clergy, he 
is punishable tor. A memtl:er of tlie parlia- 
ment may charge uny great otlcer of the state 
with any particular offence; but this was a 
malerul.us accusation in the gunerality of all 
the otlicers of state, thereinre the matter con- 
taıned within ıhe intorin.tion ıs a great offence, 
and punishable ın this court. 

2. * Forthe Punishinent, although the Of- 
fence be great, yet that shall be wıth a light 
hand, and shall be in this ınanner. 

1. ““ That every of the Detendants shall be 
Iınprisoned during the king’s pleasure : «Sır John 
F.iliot to be impri-oned in the lower of Lon- 
don, anıl the other Defendanıs ın oiher prisuns. 

2. « That none of them shall be delirercd 
out of prison until he give security in this court 
for his good behaviour, and have made submis- 
sion and acknowledgment of his oflence. 

3. * Sır John Ellıor, ınasmuch as we think 
him the greatest offender, and the ringleader, 
shall pay to ıhe king a Fine of 2,000!. and Mr. 
Hullis, a Fine of 1,000 marks : and Mr. Valen- 
tine, because he is of less ability than the rest, 
shall pay a Fine of 500.” And to allthis, all 
the other Justices with one voice accorded,. 


Afterwards the Parliament which met the 3d 
of November, 1640, upon report made by Mr. 
Recorder Glyn, of the state of the several and 
respective Cases of Mr. llollis, Mr, Selden, 
and the rest of the imprisoned Members of the 
parliament, in Tertio Caroli, touching their ex- 
traordinary suflerings, for their constant affec- 
tions to the Liberties of the kingdom, expressed 
in that parliament ; and upon Arguments made 
in the house thereupou, did, upon the 6th of 
July, 1641, pass these ensuing Votes: which, 
in respect of the reference they have to these 
last mentioned proceedings, we have thought 
fit to insert : viz. 


July 6, 1641. 

1. “ Resolved upon tlıe question, That the 
issuing vut nfthe Warrants Irom the lords and 
others uf tlie privy-council, compelling Mr. 
Hollis, and tke rest of the members of that 
parliament, 3 Car. during tbe parliament, to 
appear before thein, is a breach of ıhe privi- 
lege of parliament by those privy counsellors. 

2. “ Thatthe committing of Mr. Hollis and 
the rest, by the lords and others of the privy- 
council, during tlıe parlinment, ıs a hreach of 
the Privilege of‘ parliament by those lords, and 
others. 

3. “That the searching and sealing of the 
chämber, study, and papers of Mr. Hollis, Mr. 
Selden, and sir John Elliot, being members uf 
this house, and during the parliament, and issu- 
ing of Warrants to tat purpose, was a breach 
of the privilege of parliament, by those tlıat ex- 
ecuted the same. 

4. “ Thut the exhibiting ofan Information in 


! 
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the Court of Star-Chamber, against Mr. Hollis 
and the rest, for matters done by them in par- 
liament, being members of parliament, and the 
same so appearing in the Information, is a 
breaeh of the privilege of parliament. 

5. “ That sır Robert Ileaıh, and sir Hum- 
phrey Davenport, sir Heneage Finch, Mr. Hud- 
son, and sir Robert Berkley, tlıat subscribed 
their names to the Information, are guilty there- 
by of the breach of privilege of parliament. 

6. “ That there was a delay of justice to- 
wards Mr. Hollis, and the rest that appeared 
upon the Habeas Corpus, in that they were nut 
bailed ın Easter and ‘I'rinity-term, 5 Car. 

7.“ That sir Nich. Hyde, tlıen Chief Justice 
of the King’s-bench, is guilty of this delay. 

8. “ That sir William Jones, being then one 
ofthe Justices ofthe court of King’s-beuch, is 
guilty of tlıis delay. " 

9. * That sir james Whitlocke, knt. then 
one ofthejustices uf ıbe court of King’s-bench, 
is not guilty of this delay®.” 


* Nr. Whbitlocke in his Memorials of tlıe 
English Affkirs, p. 38, 39, says, “ In the house 
there fell out a Debate touching the Writs of 
Habeas Corpus, upon which Selden and the 
rest of his fellow-prisoners demanded to be 
bailed; and the Judges ofthe King’s-bench did 
not hail tlıem, as by law they ought; but re- 
quired of them suretics tor their good behaviour. 
This was so far aggravated by some, that tlıey 
moved, * T'he prisoners might have reparation 
© out uf the estafes of those Judges who then 
‘“satınthe King's-bench when they were re- 
© manded to prison ;’ which Judges bey named 
to be Hyde, Jones, and my father: as for 
Judge Croke, who was one ofthat court, they 
excused him, as differing in opinion from the 
rest.—I being a meınber of'the house, and son 
to the Judge, knew this to be mistaken, as to 
the fact, and spake in the behalf of ıny father, 
to this ellect : * That ır was not unknown to 
° divers wortby meinbers of the house, that 
€ judge Wlutlocke had been a faithful, able, and 
© stout assertor uf the Rights and Liberties of 
* the free-boru subjects of this kingdom ; for 
t „hich he had been any waysasuflerer. And 
€ particularly by a strait and close imprisonment, 
* for what he said and did, as a member of this 
€ honourable house in a furmer parlinınent : and 
* he appealsto tlıose noble gentlemen, who can- 
# not but remember those passages ; yud some 
€ who were tben sufferers with him. And for 
“ his Opinion, and carringe in the,Case of the 
€ Habeas Corpus, it is attirmed to hare been 
“the same with that of Judge Croke; and 
‘ he appeals for tbis, to the hunourable gentle- 
“men wlıo were cuorcerned in it; and others, 
“who were present then in court.” Hampden, 
and divers others, seconded tlı:s motion ; who 
atfirmed NerT much of the matter of fact, and 
expressed themselves with great respect and 
honvur to the memory of the deceused Judge, 
who was thereupon reckoned by the house ın 
the same degree with Judge Cruke, as to their 
censu:e and proccedings.” 


Ordered, That tlıe furtlier debate of tlıjs shall 
be taken into cousideration ou to-morrow 
morning. 

July 8, 1641. 

10. “ Resolred upon the question, That sır 
George Croke, knight, tben one of ıhe Judges 
of the King’s-bench, is not guilty of this delay. 

11. “That ıhe continuance of Mr. Hollıs, 
and the rest ofthe Members of Parliament, 3 
Car. in prison, by tle then Judgesof the King’s- 
bench, tor not putting in sureties for their good 
behaviour, was without just or legal cause. 

12. “ That the exbibiting of Lbe information 
against Mr. IIollis, sir Jobn Elliot, and Mr. 
Valentine, in the King’s--bench, being Members 
of Parliament, fur matters done in parliamnent, 
was a breach of the privilege of parliameut. 

13. “That the over-ruling of the Plea, 
Be by Mr. Hollis, sir John Elliot, and Mr. 

alentine, upon the information, to the Jurisdic- 
tion of the court, was aguiost the law and pri- 
vilege of parliament. 

14, “That ıhe judgment given upon a mihal 
dicit, against Mr. Hollis, sir John Elliot, and 
Mr. Valentine, aud fine thereupon imposcd, 
and their several imprisunments thereupou. 
was against the law and privilege of parliament, 

15. “ Thatthe several proceedings against Mr. 
Hollis, and the rest, by committing ıhem, and 
prosecuting them in ıhe Star-Chan.ber, and ım 
the Kiny’s-Benchh, is a Grievance. 

16. “ That Mr. Hollis, Alr. Stroud, Mr. Va- 
lentine, and Mr. Long, aud ıhe heirs and exc- 
cutors of sir Jolın Elliot, sir Miles Hobart, and 
sir Peter Heyınan, respectively, ought to have 
reparation for their respective damages and 
sullerings, against tlie lords aud others of the 
council, by whose warrants they were uppre- 
hended aud committed, and aganıst the councıl 
that pur their hands to the information in the 
Star-Chamber, and against the Judges of ıbe 
King’s-Benclı. 

17. * That Mr. Lawrence Whitaker, being a 
member of the parliament $ Car. entering into 
the chamber of sir Juhn Elliot, being likewise a 
member of the parliament, searching of his 
trunks and papers, and sealiug of them, is 
guilty of the breach of the privilege of parlia- " 
ment, this being done before the dissolution of 
parliament. 

18. “ That Mr. Lawrence Whitaker being 
guilty ofthe breach of ıhe privileges as afore- 
said, shall be sent forthwith to tbe Tower, there 
to remain a prisoner during the pleasure of the 
house.” 


Mr. Whitaker was called down, and kneel- 
ing at the bar, Mr. Speaker pronounced this 
Sentence against him accordingly. 


Mr. Whitaker being at the bar, did nat 
deny, but that he did search and seal up the 
chaniber, and trunk, and study of sir John EI- 
lıot, between 'the 2d and 10th of Marclı, during 
wlich time the parliament was adjourned : hut 
endenvourel to extenuate it, by the confusion 
of the times, at thattime; the length of tlıe 
time since that crüne was cummitted, being 
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thirteen years; the command tlıat lay upon 
him, being commanded by the king and 28 
prisy-counsellors. 


Afterwards Mr. Recorder Glyn made a far- 
ther Report to the House of Commons, viz. 

Tbe Woarraot, wbich issued and was sub- 
scribed by twelve privy-counsellors, to summon 
nie of the ınembers of the house of commons, 
in the Parliament of tertio Caroli, to appear 
before tbem during the parliament, viz. Mr. 
Wm. Stroud, Mr. Benj. Valentine, Mr. Hollis, 
sir John Elliot, Mr. Selden, sir Miles Ilobart, 
sir Peter Heyman, Mr. Walter Long, and Mr. 
Wm. Coriton, hearing date sertio Murtü, quar- 
to Caroli ; and ıhe names of the ıwelve privy- 
counsellors that signed this warrant, were ead 
the 
Mar 
solved. 

The Warrants under the hands of .sixteen 
privy-counsellors, for committing of Mr. Den- 
zii Hallıs, sir Jolın Elliot, Mr. John Selden, 
Mir. Benj. Valentine, and Mr. Wm. Curiton, 
close prisoners to the Tower, bearing date, 
quarto Marti, quarto Caroli, during the par- 
liament; were read; and the names uf the 
privy-connsellors that subscribed them, were 
read. Ihe Warrants under the hands of 22 


liament being sdjourned the 2d of 
‚to the 10:ch of March, and then dis- 


privy-counsellors, directed to Wm. Bnswel, esq.' 


to repair to tlıe lodgings of Denzil Hollis, esq. 
and to Sirmon Digby, esq. to repair to the lodg- 
ings uf Mr. John Selden, and to Lawrence 
Whitaker, esq. to repair to the lodgings of sir 
Jobn Elliot, requiring them to seal up the 
trunks, studies, and cabinets, or any other thing 
that had any papers in ıhem, of the said Mr. 
Hollis, Mr. John Selden, and sir John Elliot, 
were read, and likewise the names of the privy- 
coynsellors that subscribed the saıd Warrants, 
A Warrant under the hands of 13 privy-coun- 
sellors, for tlje commitment of Mr. Wm. Stroud 
close prisoner to tlie King’s-Beuch, bearing 
date 2d Aprıl, 1628, was read, and the names 
of the privy-counsellorsthat subscribed it: The 
lıke Warrant was for the commitment of Mr. 
Walter Long, close prısoner tothe Marshalsea. 

Resolved, &c. 1. “That Mr. Hollis shall 
have the sum of 5,0001. for his damages, losses, 
Imprisonments, and suflerings, sustained and 
undergone by him, for his service done to the 
coımnmonwealth in the parliament of tertio Ca- 
roli. 

2. “ That Mr. John Selden shall have the 
sum of 5,000!. for his dämages, losses, impri- 
sonmenis, and sufferings, sustained and under- 
gone by him, for his service done to the tom- 
monwealıh in the parliament of tertio Caroli. 

9. “ That the sum of 5,000. be assigned for 
the damages, losses, unprisonments, and sufler- 
ings, sustained and undergone by sir John EI- 
liot, for his service done to the commonwealth 
in tbe parliament of tertio Caroli, to be dis- 
posed of ın such manner as this house shall ap- 

int. . ; 

4. “That the sum of 2,000. part of 4,0001. 
paid into the late egurt uf Wards and Liveries, 


by the heirs of sir John Elliot, by reason of his 
marriage with sir Daniel Nortun’s, daughter, 
shall be repaid to Mr. Elliot, out of the arrears 
of monies payable into the late court ot Warda 
and Liveries, before ıhe taking away of ıhe 
said late court. 

Ordered, “ That,t be referred to the com- 
mittee who brought in tlis report, to examine 
the decree made in the late court of Wards 
and Liveries, concerning ıhe marriage of sir 
John Elliot’s heir with sir Daniel Norton’s 
daughter ; and what monies were paid by rea» 
son of the said Decree, and by whum; and to 
report their opinion ıhereupon to the hause. 
Also, That it be referred to the commıittee, to 
examine after what manner sir John Flliot 
came to his death, his usage in the Tower, and 
to view the rooms and places where he was im- 


prisoned, and where he died, and to report the 


same to the house. ; 
Resolved, &c. 5. “ That the sum of 5,0001. 
shall be paid unto the ...... of'sır Peter 


” 


Heyman, for the damages, losses, sufleringes, 


and imprisouments, sustained and undesgene 
by sir Peter, for his servite done to the com- 
monwealth in the parliament of tertio Coroli. 

6. “ That Mr. Walter Long shall have the 
sum of 5,000/. paid uuto him, for the damages, 


losses, suflerings, and imprisonment, sustained ' 


and undergone by him, for his service done to 
the commonwealth in the parliament tertio Ca- 
roli. 

7. That the sum of 5,0002. shall be assigned 
for ıhe damages, losses, sufferings, and imprison- 
ment, sustained and undergone by Mr., Stroud 
(late a member of this house) deceased, for 
service done by him to tlıe Commonwealth- in 
tbe parliament of tertio Caroli. 

8.“ That Mr. Ben). Valentine shall have tlıe 
sum of 5,000. paid unto him, for the damages, 
losses, suflerings, and imprisonments, sustaineg, 
and undergone by him, tor his service to tlıe 
Commouwealıh in the parliament of IHertio 
Caroli, 

9. *“ That the sum of 5002. shall be bestowed 
and disposed of, for the erectinga Monument to 
sir Miles Hobart, a member of the pusliament 
of tertio Caroli, in memory of his sutierings for 
his service to the Commonwealth in the parlia- 
ment of tertio Caroli.” 

Ordered, That it he recommitteed to the Com- 
mittee, who brou;ht in tbis report, to cansider 
how the several sums of money this day ordered 
to be paid for damages to the several members 
before.named, for their sufferings in the service 
of the Commonwealth, may be raised. 


In the reign of king Charles 2, this Affair 
was taken into consideration, and the house of 
Commons came to several Resolutions; viz, 

Die Martis, 12 Nov. 1667. 
Upon a Report made by Mr. Vaughan from 


the committee concerning Freedom of Speech. 


in parliament, 

esolved, &c. That the house do agree with 
the committee, That the act of parliament in 
4 Hen. 8, commonly inttled, An Act concern« 


% 
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ing Richard Strode, is a general law, extending 
to indemnify all and every the members of both 
houses of parliament, in all parliaments, fur 
and touching any bills, speaking, reasoning, or 
declaring of any matter or matters, in and con- 
cerning the parliament to be communed and 
treated of, and is a declarstory law of the an- 
eient and necessary rights and privileges of 
parliament. 


Die Sabbatı, 23 Nov. 1667. 
Resolved, &c. That ıhe Judgment given 5 
Car, against sir John Elliot, Denzil Hollis, and 
Benj. Valentine, in tbe King’s-Benchh, is an ıl- 
lesal judgment, and against the freedom.and 
privilege of parliament, 


Die Sabbati, 7 Dec. 1667. 
. Resılved, &c. That the concurrence of the 
lords be desired to the Votes of this house con- 
cerning Freedom of Speech in parliament: and 
that a Conference be on Monday nest desired 
to be had with the lords, at which time the 
Votes may be delivered, and reasons for them 
given. 

Die Jovi«, 12 Dec. 1667. 

‚A message from the lords by sir William 
Child and sır Thomas Estcourt. ‘ Mr. Speak- 
er; The lords have commanded us to acquaint 

ou, that they agrge with this house in the 

otes delivered ıhem at the last Conference 
concerning Freedom of Speech in parliament. 


Die Mercuri, 11 Dec. 1667. 

Next the Lord Chamberlain and the lord 
Ashley reported the effect of the Conference 
with ıhe house of commons yesterday, which 
was managed by Mr. Vaughan, who said he was 
eommanded by the house of commons to ac- 
quaint their lordships with some resolves of 
their house concerning the Freedom of Speech 
#n Parliament, and to desire their lordships 
concurrence therein. 

‘In order to which, he was to acquaint their 
kordships with the Reasons that induced the 
house of commons to pass those resolves. He 
said the house of commons was accidentally’in- 
formed of certain Books published under the 
name of sir George Croke's Reports, in one 
of which there was a Case publisbed, which 
did very much concern this greut Privilege of 
Parliament: and which passing from hand to 
hand amongst the men sr the long robe, micht 
Dane in time to be areceived opihion as good 
aw. 

“ The House of Commons considcring the con- 
sequence, did take care that tlıis Case might be 
enquired into, and caused the Book to be pro- 
duced and read in their house, and he thouglit 
it the next and clearest way to inform their 
lordships, is to read the Gase itself, which is 
Quinto Caroli primi Michaelmas term, which 
Cuse was read as followeth : 


« The King ». sir John Elliot, Denzil Hollis, 
and Benjamin Valentine. 


“ An Information was exhibited against tlıem 
by the Attorhey-General, reciting, that a par- 
liament was sammoned to be held at West- 


“ 


minster, 17 Martii $ Caroli regis ibideın in- 
choat. And that sir John Elliot was duly 
elected and returned kniglıt for the county of’ 
Cornwall, and the other two burgesses of par- 
liament for other places: and <ir John Finch 
chosen Spenker. That sir John Elliot, “ ma- 
© chinans ct intendens omnibus vilis et modis 
€ seminare et excitare’ d scord, evil will, mur- 
murings, and seilitions, as well © versus regem, 
‘ magnates, printos, proceres ct justiciarios, et 
* reliquos subjectos regis, et totalıter deprivare 
‘ et sulvertere regimen et gubernationem regni 
‘“ Angie, tam in domino rege quam in concilı- 
$ arıis et ministris suis Cujuscungue generis, et 
“ introducere tumultum et confusionem’ in all 
estatesand parts, “ et ad intentionem,’ that all 
the king’s subjects should withdraw their aflec- 
tions from the king, the 23d of Feb. anno 4 
Car. in the parliament, and hearing of the 
commons, * falso, malitiose, et seditiose,’ used 
these words, *’I'he king’s privy council, his 
‘ judges, and his counsel learned, have con- 
€ spired together to trample under their feet the 
€ Liberties of the Subjects of this realm, and 
‘ the liberties of this house.’ 

“ And afterwards, upon the 2nd of March, 
anno 4, aforesaid, the king appointed ıhe par- 
linment to be adjourned until the 10th of March 
next following, and so signified his pleasure to 
the house of commons; and that the tlıree De- 
fendants the said 2d day of March, 4 (’ar. ma- 
litiose agreed, and amongst themselves conspir- 
ed to disturb and distract the commons, that 
they should not adjourn themselves according 
to tbe kıing’s pleasure before signifhied ; and that 
the said sir John Elliot, according to the agree- 
ment and conspiracy aforesaid, had maliciousiy 
“in propositum et intentionem pr&dictam’ in 
the house of commons aforesaid, spoken these 
false, pernicious, and seditious words prece- 
dent, &c. And thatthe said Denzil Hollis, ac- 
eording to the Agreement and Conspiracy 
aforesaid, between him and the other defen- 
dants, then and there * falso, malitiose, et sedi- 
* tiose uttered hzc falsa, malitiosn et scandalosa 
‘ verba precedentia, &c. And that the saıd 
Denzil Hollis,and Benjamin Valentine,‘ secun- 
‘ dam aprcamentum et coıspirationem pradict. 
* &c. ad intentionem et propositum pr&dict.’ 
uttered the said words upon the said 2d day of 
March, after the signifying the king’s pleasure 
to adjourn; and the said sir John Finch, the 
Speaker, endeavouring to get out of ıhe Chair, 
according to the king’s command, tlıcy * vi et 
* armıs manu forti et illicito’ assaulted, evil in- 
treated, and forcıbly detained him in the Chair; 
and afterwards being out of the Chair, they as- 
saulted him in tlıe house, and evil entreated 
him, * et violenter manu forti et illicito’ drew 
him to the Chair, and thrust him intoit. Where- 
upon there was great tumult and commotion in 
the bouse,to the great terror of the Commons 
there assembled, against their allegiance, in 
mazivmum Contemptum, and to the disherison of 
the king, his crown and dignity, for which, &c. 
To this Information the Defendants appearing, 
pleaded to the jurisdiction of this courr, that 
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the coart ought not to have cognizance thereof, 
because ıt is for offences done ın parliament, 
and ouglıt to be there examined and punished, 
and not elsewhere. It wastliereupon demurred, 
and aftzr Argument adjudgell, that they ought 
wanswer;; for the charge ıs fur conspiracy, se- 
ditious acts aud practiccs, to stop the adjuurn- 
ment of tbe parliament, wlich may be exa- 
mined out of parliament, being seditious and 
unlawful acts ; and tlis court may take cngni- 
zance and punish them: Afterwards divers 
rules being given against them, viz. Sir John 
Eliist, that he should be committed to the 
Tower, and stıould pay 2,000/. fine, and upon 
his enlargement should find sureties for his guod 
beuariour ; and against Hullis, tbat he slıould 
pay 1,000 marks, and .should be imprisoned, 
a:d find sureties, &c. and against Valentine, 
tbat be should pay 500/. fine, be imprisoned, 
and find «ureties.” 

Then Mr. Vaughan laid much emphasisupon 
tbe words “ machinans et intendens, &c.’ and 
ten went on, [hat the house of commons had 
wwr only read tbe Case as it was in the Book, 
but dıd look into tlie Record, where, in the Io» 
fürmation itself, Liey found sone considerable 
änierences from the print; as that the crime 
&ielzed consisung partly of Wurds spoken in 


the house, partly of oriminal actions pretended, 


to be ceınmittel ; the Gentlemen accused 
pleaded severally, namely, specially to the 
words, and a several plea apnrt to the cruninal 
tions: But the court dealt so craftily, tbat 
tiey over-ruled the whole plea, mingled toge- 
tber, and took it in general, so that perhaps 
wbuscerer was eriminal in the actions might 
serve for a justihication of their rule, aud ınight 
make it seem in tiıne to lleeome a Precedent, 
and a roled case again-t the Libertr of S;eech 
is Pasliament, which they durst not singly and 
bare-fsced lıave done. 

The House of Commons did take care to en- 
qure whar ancient laws did furtity this the 
greatest Privilege of both houses; and they 
taund in tie 4 Hen. 8. an Act concerning one 
Kicbard =trode, wbo was a meınber of parlia- 
cent, and was fined at the Stannary Courts, in 
"ve West, for condescending and agreeing with 
«tler members of the house to pass certain acıs 
w ihe prejudice of the Stannaries; this act 
was made occasionally for him, but did reach 
td every member of parliament that then was, 
or sball be; ıhe very words being, viz. 

‘And over that, it be enacted by the same au- 
‘“tbority, that all suits, accusements, ooudemn- 
‘arions, executions, fines, amercements, pu- 
‘ nishments, cosrections, grievances, charges 
‘ 2ud impositions, put or had, or berenfter to be 
‘pet or had unto, or upon the said Richard, 
“ anıl t0 every other person or persons alore- 
* specified, that now be of this present parlia- 
‘ment, or ıhat of any parliament hereafter 
‘shall be, for any bill, speaking, reasoning, or 
‘ declaring of any matter or malters 'concern- 
“ing tbe parliament to be commenced and 
‘ trented of, be utterly void, and of none efiect. 
* And over that, be it enacted by tbe said au- 


PEN 


“ thority, that if the said Kichard Strode, or any 
 ofthe said other person or persons hereafter 
‘ be vexed, troubled, or otherwise 'charged for 
“ any causes, as is aforesaid, that then he or 
‘ they, and every of tem so vexed or troubled 
“af, or for tlie same, to have action upon the 
€ case against every such. person Or persons so 
‘ vexing or troubliug any, contrary to this ordi- 
‘“ nance and provision; in the which action the 
‘ party grieved slıall recover treble damagesand 
‘ costs, and that no protection, essoyue, nor. 
‘ wager of law in ıhe said action in any wise be 
$ admitted nor received.’ 

He said, ıt is very possible the Plea of those 
worthy persons, Denzil Hollis, sir John Elliot, 
and the rest, was not suflicient to the jurisdic- 
tion of. tbe court, if you take in their crimi- 
nal actious ultogether ; but, as to the words 
spoken in parliament, the conrt could have no 
jurisdiction wbile this act of 4 Hen. 8. is in 
force, which extends to all members that then 
were (or ever should be,) as well as Sırude; 
and was a public general law, though made 
upon a private and a partieular occasion. 

He recommended to their lordships ıhe con- 
sideration of the time when these words in tlıe 
Case of sir George Croke’s Reports werespoken, 
which was the 2nd of March, 4 Caroli primi, 
being in that parliament which began in the 
precedeut Xlarch, 3 Car. at wbich time the 
Judgwent given in the King’s-Bench about the 
Habeas Corpus was newly reversed, wbich 
cöncerned tlıe freedom of our persons, tie 
liberty of speech ınvadeg iu ıhıs case; and not 
long aiter tlıe same Judges (with some others) 
Joined with them in the Cases or Ship-money, 
invaded ıhe propriety of our guoda and estates; 
so that their lordships find every part of tiese 
words for which those worthy persons were ac- 
cused, justified. | 

If auy ınan should speak against any'of the 
great ofäcers, as the Chancellor or Tieasurer, or 
any of tlıe rest recited in those acts, ns Ly ne- 
cusing them of cerruption, ill’ counsel, or de . 
like, he might posstbly Justify himselr’by proving 
of it; but in this case it was impossible to do it, 
because tlıose judginents had preceded and con-- 
cluded him, for he cuuld make none, but by-al- 
ledging their own judgments which they them- 
selves had resolved, and would not therefore al- - 
low to be crimes, which they had made for laws. 

He did inform their lordships, that the Bill in’ 
tbe Rolls bath another title than that he did 
mention ; this being that, tlıat tl,e clerks knew 
it by, rather than the proper title. 

The words in the Case are clıarged ea inten- 
tione, which ought not to be; for it ıs clear, 
and undoubted law, that whatever is in itself 
lawful, cannot have an unlawful intent annexed! 
to it. Things unlawful may be made a higher' 
crime by the illness of the intent;; for instauce, 
taking away my horse is a trespass only, but in- - 
tending to steal bim makes it felony; borrow- 
ing my horse, though intending to steal him, 
is not felony, because borrowing is lawfel ; 
and there wefe no use of freedom of speech 
otherwise, for a depraved intention may be 
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annexed to any the most justifiable action. 
If a man eat no flesh, he may be accused 
for the depraved intention of bringing in the 
Pythagorean religion, and subverting the Chris- 
tian: Ifa man drink water, he ınay be accused 
ofthedepraved intention of subverting the king’s 
government, by destroying his revenue both of 
*sciseand cu3tom. . 

No man can make a doubt, but whatsoever is 
once enacted is lawful; but nothing can come 
into an act of parlinment, but it must be first 
offered or propounded by somebody, so that if 
the act can wrong nobudy,no more can the first 
propounding ; the members must be as free as 
the houses. An act of parliament cannot dis- 
turb the state, therefore the debate that tends to 
it cannot, for it must be propounded and de- 
bated-before it can be enacted. 

“- In the reign uf Henry 8, when there were so 
many persons taken by act of parliament out of 
the tords house, as the Abbots and Priors, aud 
all the religious houses and lands taken away; 
it had been a’ strange information against any 
member of parliament then, for propounding 
so great an alteration in church and state. 
Besides, religion itself began then to be alter- 
cd, and was perfected in the beginning of queen 
Edward the 6th’s reige, and returned again to 
Popery in the beginning of queen Mary’s; and 
the Protestant religion restored again in the be- 
ginning of queen Elizabetb’s. 

Should a member of parliament, in any of 
these times, have been justly informed against 
in the King’s-Bench for propounding or debating 
any of these alterations; so that their lordships 
perceive the reasons and inducements the house 
ofcommons had to pass these votes now pre- 
senteil to their lordshups ? 


Afterwards these Votes were rend, vız. 

Resolved, &c. “1. That the act of parlia- 
ment 4 Hen. 8, commonly intitled, An Act 
concerning Richard Strode, is a general law, 
extending to indemnify all and every the mem- 
bers of both houses of parliament, in all parlia- 
ments, for and touching any bills, speaking, rea- 
goning, or declaring of any ınatter or ınatters in 
and concerning the Blanca, to be com- 
muned and treated of; and ısa declaratory 
law of the antient and necessary rights and pri- 
vileges of parliament. 2. That the Judgment 
given 5 Car. against sir John Elliot, Denzil 
Hollis, and Benjamin Valentine, esquires, in 
the King’s-heuch, was an illegal Judgghent, and 
against the freedom and Pavieee of pprliament.” 

To both wbich Votes the lorda agree with 
the house of commons. ri 

Upon consideration had this day of a Judg- 
ment given in the court of King’s-Bench in Mi- 
chaelmas term, in the 5 Charles 1, against sir 
John Elliot, knt. Denzil Hollis, and Benjamin 
Valentine, esquires, wbich Judgment is found 
to be erroneous: It is ordered by the lords spi- 
ritual and temporal in parliament assembled, 
That the said Denzil Hollis, esq. (now lord Hol- 
lis, baron of Ifeild) he desired to cause the Roll 
vEthe Court ef King’s-Bench, wherein the said 
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Judgment is recorded, to be brought before the 
lords in parliament by a Writ of‘ Error, to the 
end that such further Judgment may be given 
upon the said case, as this house shall ind meet. 


Attorn. Gen. etal. vo. Hollis ct al. — Mich. 10 
Car. secundi regis. Rot. 75. 


An Information in the King’-bench against 
Sir John Elliot. 


Memorandum, quod Rob. Heath mil. attorn. 
dom. regis nunc general. qui pro eodem dom. 
rege in hac parte seguitur in propr. persona 
sua ven. hicin cur. dicti dom. regis coram ıege 
apud Westin. die Mereur. prox. post crastin. 
Auimar. istn eodem term. et pro eod«ın domino 
rege protulit hic in eur. dicti domin. regis 
coram ipso rege tunc ibidem quandaın informa- 
tionem versus Johan. Elliot nuper de London 
mil. Benjamin Valentine nuper de London ar. 
et Denzil Hollis uuper de London ar. que 
sequitur in hec verba scilicet Midd. ss. Memo- 
randuım quod Robertus Heatlı ınil. attorn. dom. 
regis nunc general. qui pro endeın dom. rege 
in hac parte sequitur in propria persona sua 
ven. hic ın cur. dicti dom. regis coramı ipso 
rege apad Westm. die Mercur. prox. post cras- 
tin. Animar. isto eodem termino. Et pro eo- 
dem dom. rege dat cur. hic intelligi et infor- 
mari. AJuod cum dictus dom. rex pro diversis 
arduis et urgentibus negotlis Ipsum regem et 
statum et defension. regn. Angl. et ecclesiz"\ 
Anglican. concernen. quoddam parliament. 
suum apud civit. suam \Vestm. pred. teneri 
ordınavit. Cumque superinde quoddanı .parlia- 
mentum suum debito modo inchoat. et tent. 
fuit apud Westm. pred. decimo septimo die 
Marti anno regni dicti dom. regis 3 et ibidenm 
per diversas prorogationes continuat. usque 10° 

iem Martii anno regni dicti dom. regis $. quo 
rn 10 die Marti idem parliaınent. dissolut. 
uit. Cumque antea pred. 17 diem Martii auno 
3 suprad. scilicet 16 die ejusdem mensis 'Mar. 
anno 3 suprad. Johannes Eihot nuper de Lon- 
don mil. debito modo eleect. et retorn. fuic un. 
mil. pro cum. Cornub. in eodem parliaınent. 
deservitur. Cumque etiam Benjamin Valen- 
tine nuper de London ar. eodem 16 die Marti 
anno 3 suprad. debito modo elect. et retornat. 
fuit un burgens. pro burgo de St. Germans in 
pred. com. Cornub. in eodem parliament. de- 
servitur. Cumque etiam Denzil Hollis nuper 
de London ar eodem 16. die Martü anno 
3. suprad. debito modo elect. et retormat. 
fuit un. burgens. pro burgo de Dorchester in 
com. Dors. in eodem parliament deservitur. 
Cumque etiam Johannes Finch mil. eodem 16 
ıhe Marti anno 3 suprad. debito modo eleet. 
et retornat. fuit un. civium pro civitat. Cantuar. 
in eodem parliament. deservitur. Cumque pred. 
16 die Martii anno 3 suprad, prefat. J. Finch 
apud Westm. pred. debito modo electus et 
constitut. fuit: Prolocutor. per common. in 
eodem parliament. Et sic Prolocutor pro 
commun, continuavit usque dissolution. ejus- 
dem parliament. Quod prefat. J. E. machinans 
et intendens omnibus vis et mochs quibus 
poterit discord. malevolenc, murmuraeioßes et 
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seditiones tam int. pred. dom. regets et magnat. 
prelatos, proceres et justic. suos hujus regpi 
gaam int, pred. magnat. prelat. proceres et 
jJusticiar. dieti dom. regis et religuos suhdit. 
08 seminare et exciiare et regimen et guber- 
nstiom. buyjus regni Angl. tam in pred. dom. 
rege quam in consiliar. et ministris suis Cujus- 
cunque geueris totalit. deprivare et enervare et 
wumul. et confusion. in ommibus statibus et 
parubus kujus regai Angl. introducere et ad 
stentiom. quod veri et ligei subdit. dicti do- 
mia regis cordialem suum amorem ab ipsa 
a in et duran. parliament. pred. 
ılıcet 23 die Febr. anno 4 suprad. apud 
Wesm. pred. ie domo commun. parlisment. 
ikidemn et sertente eadem domeo militib. civib. 
et bargens. adtanc et ibidem assemblat. es in 
er. presentia et auditu falso et melitinse et 
seditiose hec er . er scandelosa 
verbs Anglicana alta voce dizit et propalarit, 
videlicet, * The King's Privy Counäil, all bis 
‘ dges amd his couusel learned, have con- 
‘mwed togetber to trample under their feet 
‘he hberty of the subjeets ofthis realm, and 
‘the privileges of this " (Pivileg, prod. 
commaun. parliement. innuendo) cun- 

a summonend. parliament. &jusdein- 
que comiinuand. adjornand. prosogand. et dis 
soivend. dom. regi spectat ei de jure pertinet 
2d kbiteme et beneplacıtum suum. cungue 
dierus dem. res pro divers. urgent. causis 
pam ad hac apecialit. moven. secundo die 


Marti anno & perkament. pred. adjor- 
narı ordinarıt eodem secunde die Martis usque 
10 dıem 


re mensis Martii adtunc prox. 


fıtur. Et dietus dom. rex pred. secundo die 
Martii anno 4 suprad. apud Westm. pred. 
sundavit prefat. Johann. Fmch adtunc Prolo- 
astorı pred. quod ipse endem secundo die Martii 


militibus ciribus et burgens. in domo commun. 
parkament. adıunc et ibidem assemkblat. bene- 
pacitene dicti dem. regis sgnifiearer et notum 
faceset quod immediste pust signification. ill. 
ss fact. pred. domus commun. per ipsos mil. 
eives et burgens, adjornaretur usque 10 diem 
Mastiıi adtanc prox. futur. Et superisde prefat, 
Jokanzsen Finch eoderm secunde die Marti 
zped Westm. pred. militib. civib. et buzgene. 
a dıcta dome eoınmun. pusliament, adsunc et 
ıbsylerm assemblat. seen. oadern domo ice 
senıhearit et now fecit pred. beneplacitum 
dc dom. regis quod Fe demus immedisate 
pest sigeifscaton. ill. faet. wsque ad pred. 10 
ser Masti per seipsos adjorneretur et quod 
pred. Johamnes Elhot B. Valentine et Deusil 
Hoslis tempore sigaifieation. pred. per prad. 
Preiocatar. in ferme prerl. fact. presentes fuer. 
is domo commun, pwed. et adtuno et ibidem 
zudiverumt eaudem sigpifieation. et Hl. bese 
müellexer. pred. taman J.E.B.V. et D.M. 
esdeın seeundedıe Martii anne quarto suprad. 
ud West. pred. malitiose agrearar. et inter 
, j . ad distmeband. milites eives et 
burgens. de pred. domo eommeun. parliament. 
in endem dome apud Westm. pred, adtunc et 


udera ausembila:. ne illi secundum beneplaci- 


sum dict; dem. megimeie ut prefertus Sgnihcat. 
toL. sl. 





seipsos edjorbarentur. Etpred. J, E. secundum 
agreament, et conspiration. pred. ad malitiosa, 
proposita et intentior. pred. postea scilicet 
eodem secundo die Martii auno 4 suprad, apud 
Wesım. pred. in eadem dom. comınun. parlia- 
went. in presentia et auditu pred. milit. civium 
et burgens. adtunc et ibidem assemblat. alta 
voce falso malitiose et seditiose dixitet propalarvit 
hec falsa ficta scandalosa malitiosa et seditiosa 
Anglicana verbasequen. “ Tbe miserable condi- 
‘ tion we are in, both in matters of religion and 
‘ policy, makes me look with a tender eye both 


| ‘to the person of the king and the subject: 


‘ you know how Arminianism doth undermine 
© us, and how popery comes upon US SO open- 
‘ faced as it gives a terror to the law; that 
‘ particularly concerning the plantation of 
‘ Jesuits amengst us, and other things incident 
* thereto, do manifesily shew it. And not only 
‘these men.who are actors themselves, I mean 
© ıbe Jeswits, but tbose that are their great mas- 
‘ ters and fautors, they have the power of ıhe 
‘law, and dare check magistrates in the exe- 
€ eution of their duties ; from them it comes that 
‘ we sußer tbeirguilt, and the fear of punishment 
‘thatınay befalltem,brings us upon those rocks. . 
* There are among tluem some prelates of the 
© ehurch, the great bishop of Winchesterand his 
‘ fellows; it is apparent what they have done to 
‘ cast an aspersion upon the lhonour, piety and 
‘ goodness oftheking. Thesearenotall: bus it 
* 1 extended to some others, who, I fear, inguilt 
“and censciense of their own ill deserts, do 
‘join their power with that bishop, aud the 
‘ est, io draw his mejesty imto a jenlousy of 
© the parliament, amongst them I shall not 
‘ fear 10 name tie great Lord Treasurer, in 
“ whose person is, I fear, centracted all that 
‘ „hich we suffer. If we jook inte religgom and 
, peliey, t find bim building upen the ground 
‘ Iaid by the duke of Bucks, his great master; 
‘ from him, I fear, came those ill counsels 
‘ whieh contraeted that unkappy conchssien ef 
© the last session of perliament. And wimso- 
“ ever shall go abeut to break parliaments, par- 
© jaments will break hinr! I find that not ealy 
‘ in the affections of his heart, but also in rela- 
‘ tion to him, be is the head of the Papists. 
‘ They and their priests and Jesuits have all se- 
‘ Iation te him, and I doubt »ot to fix it ındu- 
‘ bitably upon hin ; and so far from the great- 
© ness and power of him comes the danger of 
‘“ our religion. For policy in that greas quas- 
‘ tion of Tonnage and Poundage ; that interest 
© that is pretended to be the king's, is bat the 
© interest ef Lhat person-to undermine the po- 
‘ liey of this government, and thereby to weaken 
“ the kingdom. It was the counsel of Hospi- 
‘ teles, chancellor to Charles the Ninth, king 


.* of Franee, that. the way to weaken this king- 
.< dom was to impeach the trade of it, and so to 
. lay our walls waste and open. 


r. And I doubt 
“not, but by the disquisition of a few days 


‚€ to prove that bis Iabours are to undermine 


* us; has he invites strangers to come in to 
© drive our trade, or at lenst our merchaats to 
‘ wade ia strange bottome, which is as danger- 
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€ ous; and this is that which imprints this fear | F. in cathedra pred. contra voluntat. suam 


€ in his person, and makes him to misinterpret 
“ our proteedings to his majesty. Now there- 
-* fore it will be fit fortrue Englishmen to per- 
‘ form their duties, nnd to shew their desire of 
© the safety both of the king and kingdom, and 
© to resolve to defend tlıe sincerity of our reli- 
€ gion, and to declare our resolutions also for 
€ the defence of the right of the subject, where- 
© by we may declare ourselves to be freemen, 
“ and so the more wealthy and able to supply 
© his ınajesty upon all occasions. And that 
€ we should declare all that we have suflered 


“to be the effect of new counsels, to the ruin 


€ of the government of this state, and to make 
€ a protestation against all tlınse men, whether 
€ greater or subordinate, that they shall all be 
‘ declared as capital enemies to the king aud 
€ kingdom, that will persuade the king to take 
° Tonuage and Poundage without grant of par- 
“ liament. And that if any merchants shall 
““ willingly pny those duties without consent of 
< parliament, they shall be declared as acces- 
€ saries to the rest.” Quodque pred, D. H. se- 
cundum agreament. et conspiration. inde inter 
ipsum et prefat. J.E.& B. V. ut prefertur pre- 
habit. postea scilicet eodem secundo die Martü 
anno 4 suprad. apud Westm. pred. in endem 
doımo commun, parliament, militib, civib. et 
burgens. adtunc et ibidenm assemblat. et in cor. 
presentia et auditu alta voce falso malitiose et 
seditiose dixit et propalavit hec falsa ficta ma- 
litiosa perniciosa et seditiosa verba Anglican. 
sequen. videlicet, “ Whosoever shall counsel 
€ the taking up of Tonnage and Poundage with- 
€ out an act of parliament, let him be account- 
© ed a capital enemy to the king and kingdom ; 
“ and what merchant soever shall pay Tonnage 
* and Poundage, without an act of parliament, 
“ jet him be accounted a betrayer of the liber- 
“ties of the subject, and a capital enemy to 
‚“ the king and kingdom.” Quodyue prefat. B. 


V.&D.H. secundum agreament. et conspi-- 


‘ration. pred. inde inter eos et prefat. J. E. pre- 
habit. ad intention. et proposit. pred. et ad in- 
tention. quod. prefat. J. E.& D. H. pred. 
'falsa malıtiosa scandalosa et seditiosn verba 
pred. in forma pred. et ad intention. et propo- 
sita pred. per eos pred. secundo : die Marti 
anno 4 suprad. dict. et propalat. ut prefertur 
dicerent et propalarent evdein secundo die 
Martii post signification. pred. pred. benepla- 
‘eiti dieti dom. regis pro adjornament. dict. 
domus coınmun. parliament. ut prefertur. 
fiend. per prefat. 'Prolocutorem fact. es ante 
dictionem et Propalationem aliquor. verbor. 

red. prefat. J. E. & D. H. eodem secundo die 

artii ut prefertur diet. et propalat. prefat. 
Jobanne Finch Prolocutor. a adtunc, et 
ibidem in quadam cathedra Anglice vocat. “the 
‘Speaker’s Chair’ in domo pred. existen. et ex- 
tra pred. secundum mandat. dieti dom. regis 
ei in hac parte prius dat. ireconan, in et super 
prefat. Johannem Finch adtunc et ibidem in 
pace Dei et dict. dom. regis existen. vi et 
armıs et manu forti et-illicite insult. fecer. et 


‘ eundem J. Finch maletractaver, et eundem J. 


manu forti et illicite detinuer. Quodque postes 
eodem secundo die Martn et ante diction. pm- 
palation. aliquor. verbor. pred. per pred. J. E. 
et D. H. Jict. et prepalat. secundo die Martiı 
anno 4. suprad. prefat. J. F. Prolocutor. pred. 
apud Westm. pred. in domo pred. extra cathe- 
dram pred. adtunc existen. in et super prefat. 
J. F. adtunc et ibidem in pace Dei et diet. do- 
mini regis ingult. fecer. et prefat. J. Fincb ma- 
letractaver. ct violent. manu forti et illicite 
contra voluntat. suam in cathedram pred. 
traxer. truser. et impuler. per quod magn. 
tumult. et periculosa commotio et confusio in 
dom. commun, pred. et maximi terror, pred. 
mihtib. civib. et burgens. adtunc et ibidem 
assemblat.. adtunc et ıbidem mot. et ezcitat. 
fuer. contra ligeanc. suar. debit, in magn. coo- 
tempt. et manifest. exheredationem dicti do- 
min? resis et derogation. persone regiminis et 
rerogative sue regie et in legum et status hu- 
jus regni Angl. subversion. et in magn. scandal. 
et ignominiam consiliar. de privato concilio 
dicti dom. regis et al. magnat. prelator. et 
procer. hujus regni Angl. et justiciay. et Justic. 
dieti dom. regis ac in disturbation. et terrorem 
communitat. in parliament. pred. sic ut pre- 
mittitur assemblat. necnon ad pessimum et per- 
niciosissimum exemplum on, al. in hujusmodi 
casu delinquen. et contra pacem ejusdem dom. 
regis coron. et dignitat. suas necnon contra 
formam statut. &c. Unde idem attoro. &c. 
er quod precept. fuit vic. quod non omıti. 
c. Auin venire fac. eos ad respond. &c. 


The Defendants plead severally for themselves, 
that they were Parliament-men, and that 
the offence was committed in parliaınent, 
and ought there to be heard and determin- 
ed, and not in the King’s-Bench. 


. Et modo scilicet die Martis prox. post octab. ' 
Sancti Martini igto eodem termino coram dom. 
rege apud West. ven. pred. J. E. mil. B. V. 
& D.H. ın propr. person. suis et pred. J. E. 
habıt. audit. information. pred. idem J. quoad 
supposit. trausgr. offens. et contempt. pred. in 
informatione pred. mentionat. in dicend. et 
propaland. pred. Anglicana verba ın informa- 
tione pred. superius recitat. Ac eidem J. per 
informationem pred. in forma pred. imposit. 
dic. quod ipse non intend. quod dom. rex 
nunc de aut pro supposit. transgr. offens. et 
conteimpt. ill. eidem’J. sic imposit. in cur. dieti 
dom. regis nunc hic responderi velit aut debeat 
quia dic. quod pred. supposit. offens. transgr. 
et contempt. in dicend. et propaland. pred. 
Anglıcana verba in informatione pred. wen- 
tionat. et eidein J. in forma pred. imposit in 
arliament. et non in cur. dem: regis nunc 
ic audiri et terminari debent, &c. Et ulterios 
idem Johannes dic. quod ipse pred. 16 die 
Martii anno 3 suprad. in informatione pred. 
mentionat. debito mod» elect. et retorn. fuit 
un. mil. pro pred. cum. Cornub. in parliament, 
pred. deservitur. prout in informatione pred. 
superius mentionat. Quodque idem. J. tempore 
supposit. offens, transgr. et contempt, pred. in 
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 audıri et terminari debent. Et idem B. ulte-. 


dicend. et propaland. Anglıcana verba pred. 
eıdem J. in forına pred. imposit. ac duran, toto 


rius- dicit quod ipse pred. 16 die Martii anno 


tempore parliament. pred. apud Westm. pred. | 3 suprad. in inforınatione pıied. mentionat. 


fuıt et remansit un. mil. pro com. Cornub, 
pred. pro eodeın parliament. Et hoc parat. est 
verificare unde ex quo in informatione pred. 
esidenter apparet et plene liquet quod supposit. 
ofens. transgr. et contempt. pred. in dicend. et 
propaland. Anglicana verba' pred. eidem J. 
ın forma pred. ıınposit. et per information. pred. 
supposit. commiss. fore commiss. fuit in pred. 
dom» commun. parliament. pred. in parlia- 
ment. pred. idem J. pet. judic. si pred. dom. 
res aunc hic de oflens. transgr. et contempt. 
pred. quuad Anglicana verba pred. per ipsum 
3. ın parliament. pred. in forma pred. dici et 
fropalarıi supposit. in cur. dicti dom. regis nunc 
bic responderi velit aut debeat. Et quoad tot. 
resid. sapposit. offens. transgr. et contempt. in 
informatione pred. mentionat. eidem J. in for- 
ma pred. imposit. eidem J. dic. quod ipse non 
intendie quod dicius dom. rex nunc de aut pro 
pred. resıd. oflens. transgr. et contempt. pred. 
ın esdem inforımatione mentionat. eidem J. su- 
penias iasformn pred. imposit. in cur. dicti dom. 
regis nunc hic responderi velit aut debeat quia 
dic. quod resid. pred. supposit, offens. transgr. 
et contempt. in informatione pred. superius 
spec. eidem Jolanni per information. pred. in 
forma pred. imposit. in parliament. et non in 
car. dom. regis nunc hic audiri et terminari de- 
beat. Et idem J. ulterius dic. quod ipse pred. 
16 die Martit anno 3 suprad. in informatione 
pred. mentionat. debitomodo elect. et retornat. 
fat un. mil. pro pred. com. Cornub. in pred. 
pariiament. deservitur, prout per information. 
pred. superias mentionat. Quodque idem J. 
terapore resid. supposit. offens. transgr. et con- 
iempt. pred. ei ın forma pred. imposit. Ac 
duran. toto tempore parliament. pred. apud 
Westn. pred. fuit et remansit un. mil. pro pred, 
com. Coruub. in parliament. pred. Et hoc 
parat. est verificare. Unde et ex quo in infor- 
matione pred. evident. apparet et plene liquet 
quod pred. resid. pred. supposit. transgr. offens. 
et contempt. pred. in informatione pred. men- 
usnat. eidem J. in forına pred. imposit. per ean- 
dem information. supposit. fore commiss. fuit 
cwmmiss. in pred. domo commun. parliaınent. 
pred. in parliament. pred. idem J, pet. judic. si 
dıctus dom. rex nunc de resid. pred. supposit. 
ofens. transgr. et contempt. in informatione 
pred. mentionat. eidem J. in forma pred. im- 
posit. in parliament. pred. in forma pred. fieri 
snpposit. in cur. dom. regis nunc hic responderi 
telıt aut debeat, &c. 

Ex pred. Benjamin. Valentine habit. audit. 
information. pred. idem B. dic. quod ipse nap in- 
tendit gaod dıctus dom. rex nunc de aut prd sup- 
posir. oflens. et contempt. pred. in inforınarione 


pred. rhentionat. eidem B. per eandem informa-. 


t:on. imposit. in cur. dicti dom, regis nunc hic re- 
sponderi velit aut debeat. Quia dic. quod pred. 
supposit. offens. transgr. et contemmpt. in inform- 


atione pred. mentionat. eidem B. per eandem | 


informatıonem in forma pred, imposit. in par- 


debito modo elect. et retorn. fuit un. burgens. 
pro pıedicto burgo de St. Germans in pred. 
com. Cornub. in pred. parliament. deservitur, 
prout per information. pred. superius men- 
tionat. Quodg; idem B. tempore supposit. of- 
fens. transgr. et contempt. pred. eiin forma pred. 
imposit. Ac duran. toto tempore parliament. 
pie apud Westm. pred. fuit et reinansit. un. 

urgens. prb pred. burgo. de St. Germans in 
eodem parliament, Et lıoc parat, est verifi- 
care. Unde et ex quo in informatione pred. 


evident. apparet et bene liquet Ir Supposit. _ 


offens. trausgr. et contempt. pred, in informa- 
tione pred. mentionat. eidem B. in forma pred, 
imposit. per information. pred. supposit. fore 
commiss. fuit commiss. in pred. domo commun. 
parliamenti pred. Idem B.pet. judic, si dictus 
dominus rex nunc de oflens, transgr. et con- 
tempt. pred. sic sibi imposit. per ipsum B. in 
parliament. predict. fieri supposit. in cur. dicti 
dom. regis nunc hic responderi velit aut de- 
beat, &c. 

Et pred. Denzil Hollis habit. audit. mforma- 
tion. ıdem D. quoad supposit. transgr. offens, 
et contempt. pred. in informatione pred. men- 
tionat. in dicend. et propaland. pred. Anglicana 
verba in informatione pred. superius recitat. 
Ac eidem D. per information. pred. in forma 


pred. imposit dic. quod ipse non intendit quod ' 


dominus rex nunc de aut pro Supposit. transgr. 
offeus. et contempt. ill. eidem. D. sic imposit. 


in cur. dicti domin) regis nunc hic responderi- 


velit aut debeat. Quin dic. quod pred. sup- 
posit. offens. trans. et coutempt. in dicend, et 
propaland, pred. Anglicana verba in informe- 
tione pred. mentionnt. eidem D. in forma pred. 
imposit. in parliament,. et non in cur. dom, 
regis nunc hic audiri et terminari debeant, &cc. 
Er ulterius idem D. dic. quod ıpse pred. 16 die 
Martii anno 3 suprad. in ioformatione pred, 
ınentionat. debito modo elect. et retornat. fuit 
un. burgens. pro pred. burgo de Dorchester ın 
pred.com. Dors. in parliament. pred. deservitur, 
prout in informatione pred. superius meutionat. 
Quodque idem D. tempore supposit. offene. 


'transgr. et contempt. Br in dicend. et pro- 


paland. Anglicana verba pred. eiden D. in 
forma pred. ıimposit. ac duran, toto tempore 
parliament. pred. apud Westm. pred. fuit et 
remansit. un. burgens. pro pred. burgo de Dor- 
chester in eodem parliament. Et hec parat. 
est verificare. Unde et ex quo in informatione 
pre. evident. apparet.et plene liquet quod sup- 
posit. offens, transgr. et contempt. pred. in -di- 
ceud. et propalaud. Anglicana verba pred. 
eidem D. in forma pred. imposit. per informa- 
llonem pred. supposit. fore commiss. fuit com- 
miss. in domo pred. commun. parliament. precl. 
parliaınent. pred. ıdem' D. pet. judic. si dictus 
dom. rex nunc de offens. transgr. et contempt. 
a quoad Anglicana verba pred. per ipsum 

.in parliament pred. in forma pred. dıci et 
propaları supposit. in cur. dom. regis nunc hic 


laınent. et non in cur. domini regis nunc hic | respondesi velit aut debeat. Et quoad tot. 
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resid. supposit. offene. ‚transgr. et contempt. in 
informations pred. mentionat. eidem D. supe- 
sius in forma pred. imponit. idem D. dieit quod 
ipse Dou intendit quod dictus dom. rex nunc de 
aut pro pred. resid. offens. transgr. et contempt. 

red. in eadem informatione mentionat. eidem 
5 superius in forma predict. imposit. in cur. 


dicti dom. regis nunc hic responderi velit aut 


debernt. Quia dic. quod pred. resid. supposit. 


effens. transgr. et cautempt. in informatione 
pred. superius speeificat. eidem D. per inforına- 
tion. pred. in forma pred. imponit. in parlie- 


ment. et non in cur. dom. regis nunc hic audiri 
et terminarı debent. Et idem D. ulterius dic. 
quod ipse pred. 16 die Martii anno 3 suprad. 


in informatione pred. mentionat. debito modo 


etect. et retornat. fuit un. burgens. pro pred. 
burgo de Dorohester in pred. com. Dors. in 


pred. parliament. deservitur, prout per inform- 
. ation. pred. superius mentionatur. Quodque 


idem D. tempore resid. supposit. offenes. tranegr. 
et contempt. pred. ei in forına pred. imposit. 


sc duran, toto tempore parliament. pred. apud 
Westm. pred, fait et remausit un. burgens. pro 


pred. burgo de Dorchester in pred. com. Dors. 
jn parlianment. pred. Et hoo parat. est verifi- 
care. Uude etex quo in informatione pred. 


evident. apparet et plene liquet quod'pred. re- 


sid. supposit. offens. transgr. et contempt. pred. 
in informatione pred. mentionnt. eidem D. in 
forma pred. imposit. per eandem informationem 
suppon. fore commiss. in pred. domo commun. 
parlinment. pred. in parliament. pred. jdem D. 
pet. judic. si dictus dom. rex aunc de resid. pre- 
dict. supposit. offens. transgr. et contempt. in 
informatione pred. mentionat. eidem D. in 
forma pred. imposit. in parliament. pred. ia 
forına pred. fieri Supposit. in cur. dom. regis hic 
responderi velit aut debeat, &c. 


Tbe Attorney-General demurs to the Pleas 
-  severally. 


. Et prefat. Robertus Heath mil. qui sequitur, 
&c. quoad pred. placitum pred. J. Elliot pro 
eodem dom. rege dic. quod placitum ill. prefat. 
J. in forma pred. superius placitat. materiaque 
in placitn pred. content. minus suflcien. in 
lege existunt ad precludend. cur. hic a jurisdic- 
tion. sur audiend. et terninand. oflens. transgr. 
et contempt. in informatione pred. mentionat. 
eidem J. per enndem informationem in forma 
pred. imposit. Unde pro defectu suflcien. re- 
spon. in hac parte pet. judic. Et quod prefat. 
J. dicto dom. regi in cur. hic respondeat de et 
in premiss. &c. 

Et prefat. R. H. mil. qui.sequitur, &c. quoad 
pred. placitum prefht. B. V. pro eodem domino 
rege dic. quod placitum ill. prefat. B. in forına 
pred. superius placitat. materiaque in eodem 
content. minus suflicien. in lege exist. ad pre- 
eludend. cur. hic a jurisdietion. sua andiend. 
et terminand. oflens. transgr. et Contempt. 

red. in iuformatione pred.. mentionat. eidem 

. per eaudem information. in forma pred. im- 

osit. Unde pro defeetu suflicien. respens. in 

c parte pet. judic. et quod prefat. B. dicto 
‘dom. regi in cur. hie respondeat de et in pre- 








miss. K&c. Etsimile quo ad placitam Denzil 
Hollis. 
The Defendants severally join in Demurrer. 
Et pred. J. Elliot mil ut prius dic. quod pla- 
citum pred. per ipsun J. superius in forwa 
pred. placitet. materiaque in placito pred, cos- 
tent. bon. et sufßcien. in lege existunt ad pre- 
cludend. cur. hic a jurisdiction,. sua audiend. 
et terminand. oflens. transgr. et contenipt. 
pred. in informatione pred. mentionat. eidem 
Jobauni per eandem informationem in forme 
pred. imposit. Quod quidem placiium ma- 
teriamgue in eodem placito content. idem J. 
E. mil, parat. est verißcare. Unde ex quo 
dem attora. dicti dom. regis pro eodem dom. 
rege ad placitum ill. non respond, nee ill. ali- 
qualit. dedic. sed verification. ill. edwittere 
OMINIDO recusat pet. judic. et quod ipse idem 
J. de vflens. tranagr. et contempt. pred. in in- 
forımatione pred. ınentionat. eidem J. per ean- 
dem iufurmationem in forına pred. imposit. per 
cur. bie dimiteter, &c. Et sic de verbo in 
verbum pro Valentine,et Hollis separatim. 


The Attorney-General prays that tbe Defend- 
auts may answer. 


Et quia cur. dom. regis hic de judic. suo 
inde reddend. nopdum advisatur dies inde dat. 
est tam prefat. Roberto Heath mil. qui se- 
quitur, &c. quam pred. J.E.B.V.&D. H. 
in statu quo vunc, kc. usque octab. Sancti 
Hiller, coram dom. rege ubicungque, ec. de ju- 
dicio suo inde audiend, eo quod cur. nondum, 
&c. Ad quas quidem oetab, Sancti Hillaz. 
coram dom. rege apud Westm. ven. tam pre- 
fat. R. H. qui seguitur, dsc. quam pred. J. E. 
B, V.& D.H. in propr. person. suis, Et pre- 
fat. R. HI. qui sequitur, ke. pro eodem dom. 
rege pet, judic, 

Judgment that the Piens to the Jurisdietion of 
the King’>-Bench are insufficient. 


Et quod pred. J.E.B. V.D. H. dicto dom. 
regi in cur. hic respondeant et eor. quilibet re- 
spondeat de et in premiss. &c. Super quo visis 
lectis et audit. omnibus et singulis premiss. pro 
a videtur cur. bic quod separal, placıta 
pred. per prefüat.J.E.B.V.&D.H. in forma 
pred. superius placitat. materiaque in separal. 
placitis pred. content. minus suflcien. in lege 
existunt ad prerludend. 


The Defendants ordered to answer over. 

Cur. hic a jurisdictione sus audiend, et ter- 
minand. offens. transgr. et oontempt. pred. in 
informatione pred. mentionat, eisdem J. E. B. 
V.,& D.H. per eandem information, ia forma 
pred. imposit. dictum est eisdem J. B.B. V. & 
D. H. quod ipsi iidem J.B.B.V,&D H. 
dicto dom. regi in cur. hic respondeant & ear. 
quilibet respondent de et in premise. in infor- 
matione-pred. superius content. &e. Et super 


-hoc dies dat.’est per cur. eisdem J.E.B.V. & 


D. H. coram dom. rege ubicunque, &c. usque 
diem Veneris ger post oetab. Pur. beate Marie 
Virgin. ad informatior. predict. interloquend. 
et tunc ad respond. periculis suis, 
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Jodgment against them for. want uf Pieas im 
° Chief. 


Ad quem diem coram dom. rege apud Westm. 
ven. tam 3 fat. R. H. qui sequitur, &c. quam 
prefat. J. E. B.V.& D.H. m propr. personis 
suis. Et prefat. J.E.B.V.&D.H. lıcet ipsi 
sepius premonit. et solempnit. exact. ad re- 
spond. eihil dicumt in barr. sive exoneration. in- 
‘ormation. pred. per quod idem dominus rex 
remanet versus eos indcfense. Ideo cons. est 
quod pred. J.E.B.V.& D.H. capiantur ad 
satisfaciend. dom. regi de finib. suis occasione 
uansgr. et coutempt. pred. Ac quod habeant 
imprisonament. corpor. suor. ad voluntat. ipsius 
dom. regis, et quod antequam deliberentur qui- 
hbet eor. inveniat. suflic. secur. de se bene 
gerend. erga dictum dominum regem et cunc- 
tum populum suum. Et quod pred. J. E. com- 
mittztur locamtenen. Turris domini regis Lon- 
don, salro custodiend. quousque, &c. Quod, 
que pred. B. V. & B.H. committantur Mar. 
maresc. domini regis coram ipso rege salvo cus- 
todiend. quousque, &c. 

Ft finis ejusdem J. E. afferatur per cur, oc- 
casione predict. ad 2,0001. 

Et finis ejusdem B. V. afferatur per cur. oc- 
casione .ad 5008. ' 

Et finıs ejasdem D. H. afferatur per cur. ad. 
1000 mercas, 


Alterwarde tbe Attorney-General comes into 
Court, and acknowiedges that Hollis has 
paid his Fine, 

Posten scilicet ‚die Lune prox. post octab. 
Pur. beste Marie Virgin. anao regni dom. Ca- 
roli nunc regis Angl. &c. 18. coram dom. rege 
apud West. ven. Jobannes Banks mil. attorn. 
dem. regis nunc general. qui pro eodem dom. 
rege mode in hac parte sequitur et pro eodem 
dom, rege dic. es oognovit quod pred. D. H. 
solrit et sntisfecrt pred. 1,000 mercas recept. ad 


Scaccarti dicti dom. regis ad usum dicti dom. 


regs in plen. satiefaction. pred. fnis super ip- 
sum D. pro offens. pred. in ioformatione pred. 
superius nominat. per Car. hic in ipsum immpo- 
st. prout per conetat. sab manu Edwardi War- 
donr mil. elerici pelliam recept. Scaccarii dicti 
dom, regis hie in cur. ostens. plene liquet. Et 
Pro eodem dem. rege idem attorn. dieti dom. 
regis . cognovit dietam dom. inde 
fore satisfactum. Ideo idem D. H. de eisdem 
1,000 mercis eat inde quiet. 


At ancther tinae after, the Attorney brings into 

Cours the king’s Letters Patents under his 

v privy-seal, whereby tbe king remits to Va- 

ntine bis Fine, and all the rest of the Judg- 

ment, and prays the same may be enrolled 
and allowed, 


Posten scilicet die Mercer. prox. post quin- 
den. Prsche anno regni dioti dom. regis nunc 
Angl. &o. 16 coram dora. rege apud Westm. 
ven. Johannes Banks mil. attorn. dom. regis 
BüRc general.. in r. persone sua. Bt pro- 
alt in cur, dieti regis coram dom, rege 
tac ibidem quoddam breve ipsius dem. regis 
de pravas, sigillo sibi et al. direat. gt patiit ıl- 


lad irrotuları et allocari, cujus quidem brevis 
tenor sequitur in beec verbe : * Charles, by the 
‘grace of God, king of England, Scotland, 
€ France, and Ireland, Defender of the Faith, 
‘&c. Tothe lord higb-tressurer of England, 
€ chancellor, under-treasurer, and barons of 
* our Exchequer, and all other oflicers and mr 
‘ nisters of the same court for the time being, 
© and to the chief-justice, and the rest of our 
© justices of our court of King’s-Bench, and to 
“ our attorney-general, and all other oflicers 
“ and ministers of the same court for the time 
‘ being, greeting. WVhereas in Michaelmas 
‘ term, in the tenth year of our reign, upon an 
‘Information in our name exhibited in, our 
€ court of King’s-Bench, against Benjamin Va- 
“ lentine, esq.; and others, for divers offences, 
‘ trespasses, and contempts thersin mentioned, 
‘ the said Beujamin Valentine, by Judgment of 
* the same court, was fined to us in tbe sumı of 
€ 5008. and to be committed to our prison of 
“our Marshalsea during our pleasure; and 
‘that he shall find sufhcient security for his 
‘ good behaviour to us and our people, as by 
“the sard Information and Judgment thare- 
‘ upon remaining upon record in our said coart 
‘of King’s-Bench, more at large may appear. 
© And whereas the said B. V. hath been re- 
‘strained of his liberty since the last parlia- 
€ ment for not satisfying ıhe said fine so impos- 
ed on him, as aforesaid. Now know ye, Tha: 
“ we.of our special grace'have Tenisad: relens- 
‘ed, and quit-claimed, and by these present, 
* for us, our heirs and successors, do remise, re- _ 
‘ lease, and quit-claim unto the said B. V. the 
© said fine or sum of 5008. by the Jadgment of 
* our said court on him the said B. V. imposed 
° asaforesaid. And all commitment, imprison- 
* ment, and other matters whatsoever adjudged 
“ or mflieted upon him by our seid court, for or 
“byreasnn of the trespasses, ofences Or con- 
‘ tempts aforessid. Wherefore we do by these 
‘ possents will and require, as well the lord- 
‘ tressurer, chancellor, under-tressurer, and 
“ barons of our Exchequer, as the justices of 
“ our court of King’s-Bench, aud the aflioars 
“ and ministers of the said several courts re- 

k spechvely, to whom it shall or may appertain, 
‘ that they, and every of them respectively, at 
€ all times hereafter do forbear, and utterly sur- 
‘ oense to make or graat fortn any extents, 
! seizures, execations, or other process what- 
‘ soever, against the said B. V. his heirs, eıe- 
* estors or administrators, or his or their lands, 
‘ tenements, hereditaments, goods or chattels, 
‘ for or ooncernmg the levying of the said fine 
‘or sum of 500). or any thereof. And 
‘ that tbey take order as well for his full and 
‘ clear discharge thereof, as of and from his 
‘ commitment and imprisonment as aforesaid. 
‘ And these presents, or tbe enrolment there- 
° of, ahall be unta them, and every ef them to 
‘ „bom it sball or may appertain, a suflicient 
‘ warrant and discharge 10 that bebalf. And 
© Instly, we will, and by these presests autbo- 
“rise and require our attorney-general for tbe 
‘ time being, for us, aud in our bebalf, to ac- 

u 
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‘$ knowledge satisfaction upon record of and for | 
‘ the said fine of 500£. on ıhe said B. V. by 


 Judgment of our said court so imposed as 


* aforesaid. Whereby he may be fully and ab- 
thereof 


‘ solutely acquitted and discharg 
© against us, Our heirs and successors; and 


© these presents, or the enrolment thereof, shall 
‘be unto our said attorney-general for the 


‘time being, a good and sufficient warrant in 
© that behalf. 


€ March, ın the fifteenth year of our reign.’ 


Judgment of he Court at the Attorney’s prayer, 
that Valentine be discharged, 


Et super hoc idem J. B. miles attorn. dicti 
dom. regis general. gro eodem dom. rege vir- 
tute brevis de privat. sigillo prediet. dicit et 
cognovit ipsum dominum regem fore plenar. 
satisfact. de pred. fin. 500. super ipsum B. V. 
pro offens. predict. in informatione predict. 
mentionat. per cur. hic ut prefertur imposit. et 
pet. quod pred. B. V. virtute brevis pred. de 
imprisonanent. suo ads. ipsius duin. regis et de 
Judic. pred. exoneretur eı dimittatur super quo 
vis. et per cur. bic intellect. omnibus et singu- 
lis premiss. cons. est per cur. quod pred. B. V. 
pro offens. pred. in informatione pred. superius 
mentionat. per cur. hic ut prefertur imposit. sit 
inde quiet. et eat inde sine die, et qued ipse 
ıdem B. V. de imprisonament. suo ad sect. 
dom. regis et de judic. pred. versus ipsum B. 
in forma pred. reddit exoneretur et dimittatur, 


&c. 


D. Hollis, now Lord Hollis, brings a Writ of 


Error upon the said Judgment, returnable 
in Parliament. 


Postea scilicet 12 die Febr’ anno regni dom. 
nostri Caroli secundi nunc regis Angl. &c. 20 
dominus rex mandarit dilecto et fidel. suo Jo- 
hannı Kelynge mil. capital. justic. dicti dom. 
regis ad placita coram ipso rege tenend. assign, 
breve suom clausum in hzc verba, Carolus se- 
cundus, &c. dile«to et fidel. nostro Jnhanni Ke- 
lynge mil. capital. justic nostro ad placita co- 
ram nobis tenend, assign. salutem, Gluia in 
record. process. ac etiam in redditiene judicii 
a quandam informationem in cur. dom. Ca- 
roli pruni nuper regis Angl. patris nostri 
charissimi coram ipso nuper dom. rege exhibit. 
per Robertum Heath mil. tunc attorn. general. 
ipsius nuper don. regis, qui pro eodem domino 
rege in er parte sequebatur versus Johannem 
Elliot nuper de London mil. B. Valentine nu- 
per de London pred. ar. et D. Hollis nuper de 
Lond. pred. ar. de divers. malegestur. ut dicitur 
error intervenit manifestus de grave dampn. 
ipsius '"D. H. modo dom. Hollis baron. de 
Ifeild sicut ex querela sua accepimus. Nos 
errorem 'siquis fuerint modo debito corrigi et 
eidem D. H. modo domino Hollis baron, de 
Ifeild plenam et celerem justic. fieri volen. in 
hac parte vobis mandamus quod si judic. inde 
reddit. sit tuuc record. et process. pred. cum 
omnibus ea tangen. nobis in present. parlin- 
ment. nostrum distincte et aperte mittatis et 


Given under our privy-senl at 
‘ our palace of Westminster, the 7th day of 


hoc breve ut inspect. record. et process, pred, 
ulterius inde assensu dominor. spiritual. et 
temporal. in eodem parliament, existen. pro 
error. ill. corrigend. quod de jure et secundum 
legem et cons. regni nostri Angl. fuerit faciend. 
T. meipso apud Westm. 12 die Febr. anno 
regni nostri 20. Norpuar. 


The Lord Chief Jnstice delivers the Record, 


‚ Virtute cujus quidem brevis dictus capital, 
Justic. record. pred. dom. regi in present. par- 
hament. propr. manibus protulit secundum exi- 
genc. ejusdem brevis et postea scilt. 8 die Mar- 
tl anno regni dom.. regis nunc Caroli secundi 
20 coram ipso rege in presenti parliament. ven, 
pred’ D. H. modo dom. Hollis baro .de Ifeild 
per Samuel. Astry attorn. suum et dicit quod in 
record. et process. pred. ac etiam in redditione 
Judicii pred. manifest, est errat. videlicet in hzc 
verba ın' informatione pred. mentionat. fore 
dicti et propalat. in dymo commun. parliament. 

er pred. D. H. modo dominum Hull tunc ex- 
ısten. burgens,. pro burg» de Dorchenter in tunc 
presen. nn deservien’ audirt et tern 
narı in domo cummun. parliament. d«beant per 
legem terre et non in cur. domini regis et in 
hoc quod per information. in dicto record. men- 
tionat. idem D. H. modo dominus Hollis one- 
ratur cum dictione et propalatione quorundam 
verbor. in domo comnıun. parliament. ac etiam 
cu transgrs. et insult. fact. vi et armis super 
Johannem Finch Prolocutor. ejusdem tunc do- 
muscommun. parliament. Ad que idem D.H. 
modo dominus H. quo separal. placita placita- 
bat tamen unicum tantum judic, reddit, est de 
utroque per cur. et unicus finis ubi duo judicis 
reddi et duo fines iinponi debuissent quia sı 
forte transgr. et insult. audiri et terminarı forte 
possit aut debeat in cur. dom. regis coram ipso 
rege tamen dictio et propalatio verbor. quorum- 
cunque in domo commun. parliament. per bur- 
gens. in eodem parliament. deservien. alıbı quam 
ın parliament. audiri seu terminari non debeat, 


&ec. j 
Et Galfridus Palmer mil. et bar. attorn. do- 


‚mini Hr nunc general. qui per eodem dom. 


rege in hac parte sequitur presen. in propr. per- 
sona sua pro eodem dom. rege dieti quod net 
in record. et process. pred. nee in redditione 
Judicii pred. in ullo est errat. et pet. &c. 


A Message was sent to the House of Com- 
mons by sir William Child and gir Justinian 
Lewin, to acquaint them, that the Lords do 
ugıee to those Voteswbich were delivered at the 


| Conference yesterday. 


Die Mercurii, 15 April, 1668. 


“ Whereas counsel have been this day heard 
at the bar, as well to argue the Errors assıgne‘ 
by the lurd Hollis, baron of. Ifeild, upon a Wnit 
of Error depending in this house, brought against 
a Judgment given in the court of King's-Bench 
in 5 Car. 1, against the said lord Hollis, by the 
name of Denzil Hollis, esq. and others; as a 
to maintain and defend the said Judgment un 
his majesty’s : Upon due consideraugn 
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had of what hath been offered on both parts 
thereupon, the Lords spiritual and temporal in 

arliament do order and adjudge, That the satd 
5 udgment giren in the court of King’s-Bench in 
5 Car. 1, agaiust ıhe said Denzil Hollis, and 
others, shall be reversed.” 


The Form wherenf (to be afized to the Tran- 
script of ıhe Itecord) followerh : 


© Et quia curia parliamenti de judicio suo de 
€ etsuper premissis reddend’nondum adr!satur, 
“ dies datus est tam pradict’ Galfrido Palmer 
° milıti et baronet’ qui sequitur, &c. quam pr- 
< dict” Denzil dumino Hollis coram eadem curia 
“ usque au diem Mercuri decimum quintum 
‘ diem Aprilis tunc proximum sequentem apud 
€ Westmonasst. in coınitat’ Midd’ de judicio suo 
< ınde audiend’ eo quod curia predict’ nondum, 
*s&c. Ad quem diem coram curia pradiet 
® Galfridus Palmer qui sequitur, &c. quam pre- 
€ dictus Denzil dominus Hollis in propriis per- 
‘ sonis suis, Super quo, visis, et, per eandem 
* curiam nunc bic plenius intellectig omnibus et 
“ singnlis premissis, maturaque deliberatione 
‘“ inde habita, consideratum est per curiaın pre- 
< dictam, quod jJudictum pradict’ ob errores 
° przdictos et alios in recordo et processu pr&- 
“ dictis compertos, revocetur, adnulletur et pe- 
® nitus pro nullo habeatur. Et quod prediet’ 
° Denzil domitfus Hollis ad omnia que idem 
‘ Denzil dominus Hollis occasione judicii pr2- 
* dict. amisit, restituatur.’ 

Jo. Beowne, Cleric. Parliamentorum. 


It seems to be but just towards the charac- 
ters of the Judges of this time to add the fol- 
lowing passages from Kennet : 

“ The urgent necessity of Supplies, to be in 
some measure suitable to the king’s honour, 
and tbe very nation’s support, must exercise the 
kinzg’s council in finding out all possible ways 
and means to bring in money. In order to 
this urgent end, the king sent his letters, dated 
May 13, 1630, to the Judges and Attorney- 
General, to.frame and publish certain orders 
for execution of the oflice of Receiver and Col- 
lector of Fines and Forfeitures, erected by his 
late fatherof blessed memory,'and hy his present 
majesty confirmed to John Chamberlayn his 
majesty’s physician, and Edward Brown, esq. 
The Judges met and concluded, that the said 
letters patents were both against law and his 
se aa: and sent an account of the ex- 
cesses Shi hear in the said patent, in a 
letter from all ıhe Justices and Barons, directed 
severally to tbe Lord Keeper and Lord Trea- 
sarer. And though this did well demonstrate 
the integrity of the Judges, that they wuuld 
nerer prostitute an opinion to the mere interest 
of ıbe king; and did as much vindicate his 
mnjesty’s honour, that he would insist ebon no 
method, though begun by his father, which the 
Judges of his realm should not promounce to 
be strictly lawful; yet, however, this too was 
applieti to the prejudice ofthe court, as if they 
were pursaing. methods which the'very Judges 
sondemned for arbitrary and illegal. 


““ Westminster-hall was exercised with many 
singular cases, that serve much to express the 
disposition of the times. In Easter Term sir 
Henry Martyn, LL.D. and Judge of the Ad- 
miralıy, made a great complaint to the king 
against the. Judges of the King’s-Bench, for 
granting prohibitions against. his court: and 
upon this occasion the Judges were called be- 
fore the king, where they stoutly justified their 
proceedings in those cases to be accordıng to 
law, and fryam whence they could not depart 
by virtue ef their oaıhs. About ıhe next Term, 
the feoffees in trust jurthe buyıng in of impro- 
priations to’be bestowed upon preaching mi- 
nisters, were brought into the Exchequer for 
breach of their trust in not augıuenting poorer 
vicarages, but giving arbitrary pensions to lec- 
turers and disaffected preachers : their corpo- 
ration was dissolved, and tbeir fund and stock 
adjudged to tbe king; of which we must take 
sonıe farther hotice in our view of church af- 
fairs. Nigh ıhe same time, Huntley, a minister 
in Kent before mentioned, having been cen- 
sured and imprisoned by the High Commission 
Court, brought now his action of false impri- 
sonment against the keeper Mr. Barker, and 
some of the commissioners by name. The At- 
torney General moved, that the action might 
lay against the gaoler only, aud by no means 
against any of the persons in the High Com- 
ınission: but after long debate, tlie Court or- 
dered that two of the commissioners should an- 
swer. The bishop of London made the king sen- 
sible, that the authority of his High Commission 
Court would fall to nothing, if the Judyes nf it 
must be now exposed to personal actions. Upon 
which the king sent his advocate, Dr. Ryves, to 
the Lord Chief Justice, requiring him to pro- 
ceed no farther in that cause till he had spuken 
with his majesty. T'he Chief Justice answered, 
‘ Wereceive the Message ;’ and ıhen consulted 
with the Judges, and they came to thıs resolu- 
tion, that “they conceived such a message not ta 
‘stand with their oaths, which commanded an 
“ indefinite stay of a cause between party and 
z party, that might stop the course of Justice so 
“ long as ıhe king would.’ And they farıher de- 
clared the doctor to be no fit messenger, all 
messages from the king to them being usually 
by the lord keeper, or the attorney general, in 
causes relating to the administratiun of justice, 
By the court’s desire, the chief Justice acquaiut- 
ed the lord keeper and ıhe bishop of London, 
who buth agreed that the message was mis- 
taken, and that the king’s mind was not to 
command a stop, but to desire as much slow- 
ness as might stand with justice. After this, 
upon the importuuity of the commissioners, 
who would no longer act if thus’expoged to 
suits.at common law; the king assumed the 
maiter to himself, and sending for the Judges, 
charged them with “express command, that 
‘“ ıhey should not put the commissioners to an- 
‘swer’ Tbe Judges stoutly replied, that they 
could not, without breach of their oatlıs, per- 
form that command. Afterwards the matter 
was handled at the council-table in presence 
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of the Judges ; where, after long hearing, it 
was determined, that the Judges had done their 
duty, and that the commissioners aught to an- 
swer. Toward the end of Trinity term tbe 
sickness encreasing in Southwark, Hobart, 
Stroud, and Valentine, tbree of the late mem- 
bers, imprisoned in the Marshalsea, sued to the 
Judges ofthe King’s-bench to be removed to 
the Gate-house, and were by writ from the 
court so removed. But Mr. Seklen, being at 
the same time in tbeMarshalsea, had furgot or 
omitted to make the like application to the 
King’s-bench till the term was over, and the 
Judges in the circuit : After which be sued to 
the Lord-Treasurer tor the like favour of re- 
moval, and by warrant from his lordahip was 
acoordingly so removed: But in Michaelmas 
term the Judges called on the marshal for his 
prisoner Selden ; end he producing the trea- 
surer’s warrent by ihe king's direction, they de- 
clared such warrant to be illegal, and sent their 
writ to remand the prisoner back again to the 
Marshalses. Inthe Hilary term following, the 
atıorney-general exhibited two several informa- 
tions against sir Miles Hobart, kt. and William 


Stroud, esq.; (wha by writ from the King’» 
bench had beea removed from tlıe Marshalses 
to the Gsate-house) for escapes out of prison, 
proving that Stroud had resided with a keeper 
ın his own chambers at Gray’s-Iun ; and Ho- 
bart had continued with a keaper at bis |] 

ings in Fleet-street. The jury returned their 
verdiets severally Not Guilty: And the Judges 
resolved, that the prison of the Kıing’s-bench is 
not any local prison confined to one place; but 
that every place where any person is by autho- 
rity of that court restrained of his liberty, is a 
prison. These several cases, and the decision 
of them, do abundantly prove, that the present 
set of Judges were no servile creatures of tlıe 
court; and ıhat the king did not insist upan 


their obsequious compliance with him; bus 


they gave their judgments with freedom and 
courage, and the king acquiesced in their Opi- 
uion, tlıough contrary to lus own.” 


Tbat the caurt of King’s-bench can commit 
to any prison, see Rex v. Hart and \Vhite, 
in dom. proc. May 1809, and tbe cases aud 
authorities cited in that case. 





131. Proceedings against RocerR MAnwarıng, D.D. for preaching 
and publishing two Sermons, maintaining Doctriues tending 
to the Subversion of the Laws and Liberties of the Kingdom : 


4 Cuarızs I. Aa.D. 1628. 


Hist. 388. Sir John Napiers MS.] 


Dr. Roger Manwaring promoted the same 
business (the Forced a two Sermons. 
In one ofthem he said: * That the king is not 
* bound to observe the laws ofıhe realm con- 
* cerning the Subjects’ Rights and Liberties, but 
* (hat his royal will and command in imposing 
“ Loans and Taxes, without common consent 
“in parliament, doth oblige the subjeets con- 
6 science upon pain of eternal damnation. That 
* those who refused to pay this Loan, ofended 
€ against the law of God, and the king’s su- 
€ preme authority, and became guilty ofimpiety, 
* disloyalty, and rebellion. And thatthe au- 
€ thority of parliament is not necessary for the 
* raising of Aids and Subsidies ; and that tbe 
“slow proceedings of such great assemblies, 
€ were not fitted forthe supply ofthe state's 
€ urgent necessities, but would rather produce 
€ sandry impediments to the just designs of 
© princes.* 


& Sanderson, ın his Life of Charles 1, says, 
& That tbis Dr. Manwaring presched two bold 
Sermens, one before the kmg, and the ouher 
at his parish church. In the first be asserted, 
* That the kmg’s royal en , imposing 
%Yaxes and Loans, wirhout eonsent of parka- 
@ ment, did so far bind tie eonseience of the 
* anbjects of this kingdom that they coukd not 
& rafuse the payment withous peril ef dammn- 
“tion.” The pther was on thie topie, ° That 
& the autherity of parliament was not necessary 


[1 Rushw. Coll. 2 Cobb. Parl. 


_ 


On the 23rd of June 16929, Mr. Rouse, a 
Member of the House of Commons, brought in 
a Charge against Dr. Roger Manwaring, which 
some days after was secunded with a Decie- 
ration: viz. 

“ Mr. Speaker; I am to deliver from ıhe 
committee a Charge against Nr. Manwaring, 
a preacber in dirinity; but aman so eriminomg, 
that he hath turned his titles intdD accwsations ; 
for the better ıhey arc, the worse is he that 
dishonoursthein. Here is a grent Charge that 
lies upon him, it 2 great in self, and grest, 
because, it bath many great Charges in i£; 
‘ Serpens qui serpentemn devorat At draco,'. his 
Charge having digested many. Charges mto is, 
becomes a Monster: of Churges. 

“The main and great one is this, a Plot and 
Praetice to alter and subvert the frame aud 


* for ıhe.raising And and Subsidies.’ This au- 
ıbor adde, he well remembers what the king 
said when he was afterwards cenmared for it; 
‘ He that will preach more than he can prove, 
« jet him suffer for it; I give han no thanks for 
* giving me my due.’ So that this being en- 
tirely the business of perliament, he was left, 
both bytheking and chusch, to their Jentence.” 

Kennet says, botk Sermons were first preuched 
at Oatlands in July 16937. The psescher was 
made Dean ef Worcester 1633 ; bishop ef St. 
Davids 3635 ; aad died at Carmarthen, in pe- 
verty, 1659. 


837] 
fabric of this estate and commonwealtb. This 
is the great one, and it hath others in it that 
gives it more lisht, To this end, 

« 1. Xle labours to infuse iuto the conscience 
of his majesty, the persuasion ofa Power not 
bounding itself with laws, which king James of 
famous memory, calls, in his Speech to the par- 
lıament, Tyranny, yea tyranıy accompanicd 
with perjury. : 

“2. He endeavours to persuade the consci- 
ence ofthe Subjects, that they are bound to 
obey commands illegal; yea, he damns them 
for nut obeying them. e 

“3. He robs the Subjects ofthe Propriety of 
their Goods. 

“4. He brands them that will not lose this 
propriety with most seandalous speech, and 
odıous titles, to miake them both hateful to 
prince and people; so to set a division between 
the head and ıhe members, ande between tlıe 
mernbers themselves. 

“5. Tothe same end, not much unlike to 
Faux and his fellows, he seeks to blow up Par- 
Laments, aud Purliamentary powers. 

“ The fifth being duly viewed, will appear to 
be so many Charges, and they make up all the 
great and main Charge, a mischievous Plot to 
alter and subvert the frame and government .of 
this state and commonwealth. 

* And now, though'you may be sure, that Mr. 
Manwaring leaves us no propriety in our goods, 
yet be hatb an absolute propriety in this 
Charge; hear himself making up his own 
Charge. [Ilere he read several passages out of 
his Book, and then proceeded and saıd ;] You 
have heard his Charge made up by bis own 
words, and withal I doubt not but you seem to 
hear tbe voice of that wicked one, ° quid da- 
€ bitis ?” \Vhat will you give me, and I will be- 
tray this state. kingliomn, and commonwealth ? 

“ But there are two observations (I might 
add a third, which is like unto “a three-fold 
* cord, which cannot easily be broken)’ will 
draw tbeCharge more violently upon him. 

“ The first ıs of the time when this Doctrine 
of destruction was set forth ; it was preached 
in the heart of.ıhe Loan, and it was printed in 
tbe beginning of that Term which ended in a 
Remittitur : so that you might guess there might 
be a double plot, by the law and conscience, to 
set on fire the frame and estate of this com- 
mon-wealth : and one of these entailed foxes 
was Mr. Manwaring.—Another note may be 
taken of the time, that is, the unseasonableness 
of it; fur this Doctrine ofthe Loan (in case of 
necessity) was tlıc year after an assent in par- 
liament to four Subsidies and three Fifteens, 
which might serve for a suflicient stopple for 
the doctor’s mouth, to keep in his doctrine of 
neccsaity. 

“ A second observation may be of the means 
by which he seeks to d«stroy this common- 
wealth; his means are Divinity, yea, by his 
Du) be would destroy both king and king- 

om. 

“The king: fur there can be no greater 
mischief to a princc, than to putthe opinion of 

voL. Il. 
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deity into his ears; for if from his ears itshould 
have passed to his hea:t, ib, had been mortal : 
you know how Herod perished. Now this 
man gives a participation of divine omnipo- 
tence to kings ; and though a part may seem 
to qualify, yet all doth seem again to fill up 
tbat qualification, and very dangerously, if we 
remember that God saith of himself, * Tam a 
‘ jealous God.’ 

““ Ile goes about to.destroy the kingdom and 
commonwealth by bis divinity ; but do we find 
in Scripture such a destroying divinity ? Surely 
Ifind there, that “ God is a God of order, and 
“ not ufconfusion:’ and tbat “ the Son of God 
© came to save, and not to destroy.” By which 
it seems he hath not his divinity Fo od, nor 
from the Son of God: and that we may be 
sure he went to hell for divinity, 'he names 
sundry Jesuits and friers, .with whom he con- 
sulted and traded for bis dirinity. But not to 
bely hell itself, the Jesuits are honester than 
he: for if he had not brought more hell unto 
them than he found with their, be had not 


‚found this divinity in them which he hath 


brought forth; yea, in his quotations he hath 
used those shifts and falshoods, for which boys 
are to be whipt in schools, and yet by tlıem he 
thinks to carry the cause of a kingdom. 

“ But, for a conuclusion, to give the true 
character of tlis man, whom nee saw, I 
will shew it you by one whoın I know to be 
contrary to him : Samuel we know allto bea 
true prophet; now we read of Samuel, that 
“ he writ the law of the kingdom in a Buaok, and 
“laid it up before the Lord.’ And this he did, 
as one of Mr. Munwaring’s-own authors 
affırms, that the king may know what to com- 
ınand, and the people what to obey; but Mr. 
Manwaring finding the law of tbis kingdom 
written in Books, tears it in pieges, and that in 
the presence of the Lord, in a pulpit, that tlıe 
king may not know what to command, nor the 
people wbat to obey. 

“ Thus Mr. Manwaring being contrary to a 
true prophet, must needs be a false one, and 
the judgmentof a false prophet belongs to bim. 
I have shewed you an evil tree, that bringeth 
forth evil fruit; and now it rests with you to 
determine, whether tbe following Sentence 
shall follow, * Cut it down, and cast it into. 
‘ the fire.’” 

June 4. The commons proceeded with a 
Declaration against Dr. Manwaring; which 
was the same day presented to the lords at -a 
Conference between tbe committees of both 
houses : and Mr. Pym was appointed by the 
Commons to manage that Conference. —The 
Declaration was as follows : 


The Drerararion of the Commons against 
Roger Mauwaring, Clerk, D.D. 


“ For the more effectual prevention of the 
apparent ruin and destruction of this kingdom, 
which must necessarily ensue, ifthe good and 
fundamental laws and custoins, therein esta- 
blished, should be brought into contempt and 
violated; and that form of governmentthereby 

B | 
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altered, by which it hath been so long main- 
tained ım peace and happiness ; and to the ho- 
nour of our sover« ign lord the king, and for the 
preservation of his crown and dignity, the vonı- 
mons in this present parl'ament ns-embled, do, 
by this tbeir bill, shew and dechire against Ro- 
ger Manwaring, clerk, D. D. that whereas, by 
the laws and statutes of this realm, the free 
subjects of England d- undoubtediy inherit this 
rieht and liberty, not to be compelled to con- 
tiibute any tax, tallage, or aid, orto make any 
loans, not set or impused, by comnıon consent, 
by act of parlinment : aııd whereas divers of his 
inajesty'» loving subjects, relying upon the said 
Jans and customs, did, in all bumility, refuse 
tv lend auch sums of money, without autho- 
rity of parliament, as were lately required of 
them: 

@ Nevertheless he the said Roger Manwaring, 
in contempt, and contrary to the laws of this 
realın, hath lately preached in his majesty’s 
presence, two several Sermons, that is to say, 
the 4ıh day of July fastone ofthe sgidSermons, 
and upon tie 29.h day ofthe sanıe month the 
other uf the said Sergions ; buth which Serıunns 
be hathı since published in print in a Bock in- 
tituled, Religion and Allegiance; and with a 
wicked and malicious Intention, t» seduce and 
misguide the conscience af the king’s most ex- 
eelient ınajestv, touching the vbservation of the 
laws and customs of this kınedon, and of the 
rights and liberties of the suhjecta, to incense 
his royal displessure against the g»od subjects 
so refusing, to scandalize, subvert, and in- 
peach the gnod laws and goverument of this 
realm, and the authority of the hizh coust of 
parliament, to alie.ate his royal heart from his 
peo;le, and to cause jealousy, sedition, and divi- 
sion in the kingdom. He the said Roger Man- 
waring doth in the said Sernıons and Book per- 
suade the king’s ınost excellent majesty, 

1. “ 'That his majesty is not bound to kec 
and observe the good laws and customs of'this 
realın, concerning the rights and liberties of 
the subjects nforementioned: And that his 
royal wıll and command in imp»sing loans, 
taxes, and otber aids upon his people, without 
eninınon consent in parliament, doth so far 
bind the consciences of the sulıjects of this 
kingdom, that they cannot refuse the same 
without peril of eternal damnation. 

2. “ "That those of his majesty’s loving sub- 
jects which refuse the loan aforeımentinned, in 
such manner us is before cited, did therein of- 
fend against the law of God, against his ma- 
jesty’s sıpreine authority, and bv so dong be- 
came guilty of impiety, disloynlty, rebellion, 
and dısobedience, and liable to many other 
taxes and censures, which he ın the several 
parts of his bosk deothi dust falsely and malici- 
ously lay upon tlıem. | 

3. “ That authority 0? parliament is not 
necessary for the raising of aids und subsidies; 
that the slow proceedings of such assemblies 
are not fit for the supply of the urgeut necessi- 
ties of the state, but rather apt to produce 
sundry imprdirments, to the just designs of 
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princes, and t> give them occasion of displea- 
sure and discontent. 

“ Allwhich the commons are ready to prove, 
not only by the general scope of the same Ser- 
ınous and Book, but likewise by several clauses, 
assertions, and Sentences therein contajned; 
and that he the said Roger Manwaring, by 
preuching and publishing the Sermons and 
Book aforewentioned, did most unlawfully abuse 
lis holy functon, instituted by God in his 
church tor the gutding of the consciences of all 
his scrvants, aud chiefly of sovereign princes 
and munistrates, and for the maintenance nf 
the peace und cuncord, betwixt all men, cspe- 
cialiy betwixt tbe king and his people, and hatlı 
thereby ınost grievousiy oßended against (he 
crown and diguity of bis müjesty, and against 
the pros,.erity and good government of this 
state and comınonwealth. And the said com- 
mous, by protestation saving to themselves the 
liberty of exhibiting at any time hereafter, on 
any other occasion uf impeachment against the 
said Roger Mauwaring, and also of replying to 
tie Answers which he the said Roger shall make 
unto any of the matters contained in this pre- 
sent Bill of Complaint, and of offering further 
proof of the us or any of them, as the 
eause, according to the course of parliament, 
shall requise, do pray, that the said Roger Man- 
narıng ınay be put to answer to all and every 
the premises; aud that such proceeding, ex- 
amination, trial, Judgment, and exemplary pu- 
nishment, may be tliereupon had and executed, 
as is agreeable to law and Justice. 


Mr. Pym’sSpeech at tlıe delivery of the Charge 
against Dr. Manwaring. 


This Declaratior, ingrussed in parchment, 
being read, Mr. Pym addressed himself to (he 
lurds in this manner: 

‘* That he shonld speak to tlis. cause with 
more counfidence, because he saw nothing nut 
of himself that might discourage him : If he 
considered the matter, tbe offences were of an 
high nature, of easy proof; if he considered 
their lordships, who were the judges of their 
own interest, their Own honsur, the example 
of their ancestors, tbe care of their posterity, 
would all be adrocates with him in tlus cnusc 
on the behalf of the common-wealth ; if he 
considered the king our sovereign (the pretence 
of whnse service and prerogative might per- 
chance be suught unto as a defence and shelter 
for this delinquent) he could not but remember 
that part of hismajesty’s Answer to Ihe Petition 
of Rıght of both houses, that he held himsc If 
bound in conscience to preserve those liberties, 
which thisman wou!d persuade him toimpeach: 
he said further, That he cuuld not but re- 
member his majesty’s love 10 piety and ju«tice, 
manifested upon all occasions; and he knew 
love to be the root and spring of all other pas- 
sions and affeetions,. A man therefore hates, 
because he sees somewhat in that which he 
hates contrary to that which he loves; a man 
therefore is angry because he sces somewhat in 
that wherewith he is angry, that gives impedt- 
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ment and interruption to the accompliahment 
uf that wluich be luves.—It this be so, by the 
same act of his apprehension, Ly wliich he be- 
lıeves his majesty's love to piety ‚and Justice, he 
amast needs believe his hate and detestation of 
tbıs man, wbo went aLout to withdraw him 
from the exercise of both. 

«« Theu he proceeded to that which, he said, 
was the task enjuined him, to make ;oud every 
clause uf hat which had been read unto them: 
which that he might the more clearly perforın, 
he propounded to obserre that order of parts, 
unto which the said declaration was naturally 
dissolved. 1. Ofıhe Preamble. 2. Tue body 
vf the.Charge. 3. The Conclusion, or prayer 
of ıbe cummous. The Preamble consisted al- 
together of recital; first, of the iuducements 
upon which the coumons undertauk this com- 
p-aint. The secund uf ıhuse laws and liber- 
ues, against wluich the offence was comunitted. 
The third, of the violation of those laws which 
have relation 10 that uflcnce. 

«‘ From the cunnexion ofall tliose recitals, he 
said, there did result ıhree positions, which he 
was io maintain as Lhe gruund-wurk and fouud- 
alion uf the whule cause, 

“ The Grst, That ıhe form of government in 
any st.ıte could not be altered without apparent 
danger of ruiu to that stute. Tlie secund, ıbe 
Jaw ur England, whereby ıbe subject was ex- 
enıpted Irsin Tuxes, and Loans, nut granted by 
common consent of parlament, was uot lutro- 
duced l:y any statute, or by auy charter or 
sancu..n of präuces, but was tlie aucient and 
fundamental law, issuing from ıbe first frame 
and constitution of the kingdum. The third, 
that this Liberty of ılıe Subject is not only most 
conrenient and profitable for ıhe people, but 
most honourable, most neccssary fur tlıe king ; 
yea ın that point of supply for wbich ıt' was 
endeavoured to be broken. u; 

“ The form of government is that which doth 
actuate and dispose every part and member of 
a state to the common good; and as those 


. parts give strength and ornament tu the whule, 


50 ıhey receive from it ugaiu strength aud pro- 
tecıion in their several stutiuus and degrees. If 
this mutual relation and intercuur-e be broken, 
the whole frame will quickly be dissolved, and 
fall in pieces, and instead of ıhis concord and 
interchange of support, whilst oue part sechs 
to uphold the old form of government, and the 
ulber part to utroduce a new, (hey will miserir- 
Liy consume anl devour ane auutber. Hlisto- 
sies are full of tiie calamities of whole states 
au nations in such cases. ltis rue, that time 
must seeils Lring suine alterations, and every 
alteration is a step and degree towards a dis- 
solution ; those things ouly are eternal which 
are coustaut and uniform : tlıeretore it is ob- 
served by the best writers upon this subject, that 
ılose comaumon-wealtls have beeu ınost ddurable 
and perpetual, which have often reformed and 
recomposei tLeniselves acooıdıng to their first 
institution and ordinance; for by tlis means 

repair the breuches, and counterwork the 
ardınary and nasural eflecıs of Line, 
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“« The second question is as manifest, there 
are plain footsteps of those laws in ihe guvern- 
ment of.the Saxuns, they were of tlıaı vigor and 
force, as to over-live the Conquest, nay, tu give 
buunds and limits to ıhe Conqueror, whore vic- 
tory gave Im first hope; Lut the assurance and: 
possession of the cıown he obtained by compo- 
sition, in which he bound himself to observe 
tliese, and the other ancient laws and liberties 
of ıhe kingdom, which aftcrwards he likew ise 
coufirmed by vaıb at his coronation: Irum him 
ıhe said ub:igation descended tu his succt ssors, 
It is true, they have been often broken, they 
bave been olten cunfirınd by churiers of kings, 
by acts of parliaments; but the petitions of the 
subjecis, upou which tliuse charters and acts 
were foundcd, were ever petitions of right, de- 
mundiog their antient and due liberties, not 
suing for any new. 

«To clear ıhe third Position (he said) may 
seerh to soıne men more a paradox, That those 
Liberties of the Subject shuuld be so honourä- 
ble, so profitable for ıhe king, and ınost neces- 
sary for the supply ofbis majesty. Ithath been 
upon anuther occasiun declared, that if t!:ose 
lıberties were tiken away, there should reınain 
Do more industry, no ınore Justice, NO More 
courge: who will contend, ul, will eudanger 
bimself for that which is not bis own ? 

“ But, he said, be woulil net insist upon any 
of tl:ose points, nor yet upon othcıs \ery im- 

vrtant; he sa.d, that if ıhuse Jibertics were ta- 
ken away, there would remain no means for the 
subjects, by any act of Bounty or Benevolence, 
to ingratiate themselves to their sovereign.- - 
And hie desirel their lordships to remember 
wliat profitable prerogatives tlıe Jans had ap- 
pointed fur the suppöst uf suvereizuly; 38 
wardships, treasures:trove, felons goods, fines, 
amercements, and utlier issues of courts, wrecks, 
eschears, and many ınure, too long to be enu- 
merated; which for tlie most part are now by 
charters and granıs of several princes dispersed 
intn ıhe hands of private peisons; and (hat 
besides the ancient deme-nes of the croun uf 
England, William the Conqueror did anııcx, for 
the better maintenance of his estäte, great pro- 
portions of those lands, wluch were c :nfiscute 
from those English which persisted to witlistand 
hiuı ; and of these, very few reınain at this day 
in the king’s possession : And that since that 
time, the revrenue of the crown had been sup- 
plied and augwented by attainders, and otlier 
casuulties, in the age ot our Tatbers, by ıhe dis- 
solution of monasteries and clantries near a 
third part of the whbule laud being come into 
the kiny’s possession. Heremwmbered further, 
that constant and proßtable grant of the sub- 
Jects in ıhe uct of tuunage «nd poundage. And 
all these, he said, were su alienated, antıcipated, 
over-charged witH annuities and as-ienments, 
that no means were .deit for the ‚pressing and 
important occasions of this time, but ti.e volun- 
tary and free gift uf ıhe subjects in parliament. 

« Thie hearts of the people, and ıheir Lounty 
in parliament, is the only constaı.t treasure and 
rerenue ofthe crowu, which canuot be exhaust- 
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ed, alienated, anticipated, or otherwise Charged 
and incunbered.” 

In his entrance into the second part, he pro- 
pounded these steps, by which he meant to 
proceed. 

I. “ To shew the state of the cause, as it 
stood both in the Charge and in the Proof, that 
so their -lordsbips ınight the better compare 
them both oesiher. 

2. “ To tuke away the pretensions of mitiga- 
tions and limitations of his opinions, which the 
doctor had provided for his own defence. 

3. “ To observe those circumstances of ag- 
Bro, which might properly be annexed to 

is Charge. 

4. “ To propound some Precedents of former 
tiines, wherein, though he could not match the 
olfence now in question (for he thought the like 
before had never been cominitted) yet be should 
produce such as should suficiently declare, 
how forward our ancestors would have been in 
the prosecution and condemning of such of- 
fences, if they had been tlıen committed. 

“The Offence was prescribed in a double 
manner; First, by the general scope and inten- 
tion, and by the ınatter and particulars of the 
fact, whereby that intention was expressed. 

“In the den stion of the intention he ob- 
served six points, every one of which was a 
character of extreme malice and wickedness. 
1. His attempt to misguide and seduce the 
conscience of the king. 2. To incense his 
royal displeasure against his subjects. 3. To 
scandalize, impeach, and subvert the good laws 
and government of the kingdom, and authority 
of parlinments. 4. To avert his majesty’s mind 
froın calling of parliaments. 5. To alienate 
his royal heart from his people. 6. To cause 
jealousies, sedition, and division in the king- 
dom. Of these particulars (he said) he would 
forbear to speak furtlier, till he slıould coıne to 
those .parts of the fact, to which they were 
most propeily to be :ıpplied. 

« The materials ufthe Charge were contrived 
into tlıree distinct Articles; the first of these 
compreliended two clauses. 

1. “ That his majesty is not bound to keep 
and observe the good läus and customs of the 
realm, concernz1g the Right and Liberty of the 
Subject to be cxempted from all Lonus, Taxes, 
‚and other Aids laid upon them, without com- 
mon consent in parliament. 

“ That bis majesty’s will and command in 
imposing any Charges upon his subjects with- 
out such consent, duth so far bind them in their 
conscienccs, that they cannot refuse the same 
without peril of eternal damnation, 

«Two kinds uf Proof were produced upon 
this Article. The first was from some asser- 
tions of tbe ductor’s, concerning the power of 
kings in general, but by tlie necessary conse- 
quence to be applied t$the king of England, 
The next kind of proof was from his censures, 
and determinations upon the particular case of 
tbe late Loan, which by necessity and parity of 
reason, were likewise applicable to all cases of 
‚the like nature. And lest by frailty of memory 


be might nmıistake the words, or iavert the sense, 
he desired leave to resort to his paper, wherein 
the places were carefully extracted out of the 
book itself. And then he read cach particular 
clause by itself, pointing to the page for proof, 
which we here furbear to mention, referring 
the reader to the book itself. 

«'[hen he proceeded and snid, That from 
this evidence of the fact doth issue a clear erı- 
dence of his wicked intention to misguide and 
seduce the king’s conscieuce, touching the ob- 
servation of the laws and liberties of the king- 
don, to scandalize and impeach the good laws 
and government of the realm, and the authority 
of parliaments, which are two of those charuc- 
ters of malice which he formerly noted, andnow . 
inforced thus: If to give the king ill counsel, 
in some one particular action, hath heretofure 
been heavily punished in chis high court ; how 
much more heinous must it needs be thought 
hy ill counsel to pervert and seduce his ma- 
Jesty’s conscience, which is the sovereign prin- 
ciple of all moral actions, from which they are 
to receive warrant fur their direction before 
they be acted, and judgınent for their reforma- 
tion afterwards? If scandalum magnalum, 
slander aud infamy cast upon great lords and 
officers of the kingdom, have been always most 
severely censured; bow much mure tender 
ought we to be of that slander and infamy which 
is here cast upon the laws and.government, 
from whence is derived all the honour and reve- 
rence due to those great lords and ınagistrates? 

‘“ Allmen (and so the greatest and highe-t 
magistrates) are subject to passions and parti- 
alities, whereby they may be transported into 
orer-hard injurious crosses: wlich considera- 
tions may sometimes excuse, though never jus- 
tify, the railing and evil speeches of men, who 
have been so provoked; it being a true rule, 
that whatsoerer gives strength and inforcement 
to the temptation in any sin, doth necessarily 
imply an abatement and diminution of guilt in 
that sın. But to slander nnd disgrace tbe laws 
and governinent, is without possibility of any 
such excuse, it being a simple act of a malig- 
nant will, not induced nor excited by any uut- 
ward provocation: the laws carrying nn equal 
and constant respect to all, ought to be reve- 
renced equally by all.—And thas he derived 
the proofs and inforcements, upon the first Ar- 
ticle of the Charge. 

“ The second Article he said contained three 
clauses. 1. That these refusers had offended 
against the law of God. 2. Against the su- 
preme authority. 3. By so doing, were become 
guilty of impiety, disloyalty, rebellion, disobe- 
dience, and liable to many other taxes. 

“ For proof of all these (he said) be needed 
no other evidence than what might be easily 
drawn from those places which he had read al- 
ready; for what impiety can be greater, than 
to contemn the law of God, and to prefer hu- 
ınan laws before it? What greater disioyalty, 
rebellion, and disobedience, than to depress su- 
preme authority, to tie the hands and clip the 
wings of sovereign princes? yet he desired their 
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lordslups patience in hearing some few other 
places, wherein the stains and taint, which the 
doctor endeavoured to lay upon the refusers, 
might appear by the odiousness of their com- 
parısons, in which he doth labour to rank them. 

“ Tibe first comparison is with Popish Recu- 
sants; yet he makes them the worst of the two, 
and for the beiter resemblance, gives them a 
new name of Temıporal Recusants. For this he 
alledgeth the 1st Sermon, p. 31, 32, and part of 
the fitth consideration, by which he would per- 
suade tbein to yıeldto this loan. 

* € Fifthly, If (hey would consider what ad- 
‘ rantage this their recusancy in temporals, 
‘ gives to the common adversary, who for diso- 
© bedience in spirituals, have bitherto alone in- 
€ herited that name, for that which we ourselves 
* condemn in them for so domg, and profess to 
< hate that religion which teacheth them so to 
< do; that is, to refuse subjection unto princes 
* in spirituals ; the same, ıf not worse, sume of 
* our side now (if ours they be) dare.to practise. 

“ < We must needs be argued of less consci- 
€ ence, and more ingratitude, both to God and 
* the king, if in temporal things we obey net: 
‘they in ns deny subjection, wherein they 
© may perhaps frame unto themselves some rea- 
‘ sans of probability, that the offence is not so 
© beinous, if we in temporal shall be so refrac- 
“ tory, what colour of reason can we possibly 
* find to make our defence withal, without tbe 
“ utter shaming of ourselves, aud laying a stain 
€ which cannot easily be rashed out, upon that 
* religion which his majesty doth so graciously 
€ maintain, and ourselves profess ?’ 

“ The second comparison is with Turks and 
Jews, in the 2d Sermon, p. 47. What a Paradox 
is, &c. What a Turk will do for a Chlıristian, 
and a Christian for a Turk, and a Jew for botlhh, 
&c. the same and much less Christian men 
should deny to a Christian king. - 

* The third comparison is with Corah, Da- 
than and Abiram, Tbeudas and Judas, which is 
taken out nf the 2d Sermon, p. 49, where he 
Iabours to deprive those refusers of all merit 
in the sufferings fur this cause. —Corah, Da- 
than and Abiram, wbom for their murmuriugs 
God suddenly sunk inte hell-hre, might as well 
alledge their sufferings had some resemblance 
with that of tbe three children in the Babylo- 
nıan furnace; and Theudas and Judas, the two 
incendiaries of the people, in the days of Cx- 
sar's tribute, might as well pretend their cause 
to be like tlıe Maccabees. E 

“Thus he ended the second Arsicle of the 
Charge, upon which, he said, were imprinted 
other two of these six characters of malice, for- 
mseriy vented: that is, a wicked intention to 
increase his majesty’s displeasure against his 
good subjects so elasına, and to alienate his 
heart from the rest of his people: both which 
were points so odious, that he needed not to 
add any further inforcement or illustration. 

“ Thethird Arıicle conained three Ciauses. 

“ 4, That authority of parliament is not ne- 
—) for the raising of Aids and Subsidies. 
—}, That the slow proceediugs of such as- 
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semblies, are not fit to supply the urgent neces- 
sity-of the state.—S. That parliaments are apt 
to produce sundry impediments to the just de- 
signs of princes, and give them occasion of dis- 
pleasure and discontent. | 

“ For proof of all which he alledged two 
places, containing the two first of those six con- 
siderations, which are propounded by the doc- 
tor, to induce the refusers to yield to the Loan, 
in the first Sermon, p. 26, 27. 

‘ < First, ifthey would please to consider, that 
“though such assemblies as are the highest and' 
‘ greatest representations of a kingdpm, be most 
“ sacred and honourable, and necessary also to 
“ those ends to which they were at first insti- 
‘“tuted; yet know we must, tlıat ordained they 
€ were not to this end, to contribute any right to 
‘ kings, whereby to challenge tributary aids and 
‘ subsidiary helps; but for tlıe more equal im- 
“ posing, and more easy exacting of that which _' 
“ unto kings doth appertain by natural and ori- 
‘ginal law and justice, as their proper inheri- 
“ tance annexed to their imperlal crowns from 
“their birth. And therefore if by a magistrate 
“ ıhat is supreme, if upon necessity, extreme and 
“ urgent, such subsidiary helps be required, a 
: Papa non being held respectively tothe abi- 
€ lty of the persons charged, and the sun and 
‘ quantity sa required surmount not too remark- 
“ ably the use and charge for which it was levied, 
‘very hard would it be for any man in tlıe 
‘ world, thet sbould not accordingly satisfy such 
‘ demands, to defend is conscieuce from that 
‘ heavy prejudice of resisting the ordinance of 
‘ God, and receiving to himself damnation ; 
‘though every of those circumstances be not 
“observed, which by the municipal law is re- 
‘ quired. 

« € Secondlv, if they would consider tlıe im- 
‘ purtunities that often mny be urgent, and 
‘ pressing necessaries of state, that cannot stay 
‘ without certain and apparent danger, for the 
“ motion and revolution of so great and vast a 
* body as such assemblies are, nor yetabidetheir ' 
‘loug and pausing deliberation when they are 
€ assembled, nor stand upon the answering of 
“ those jealous and over-wary cautions and ob- 
‘ jections made by some, who, wedded over- 
“much to the love of epidemical and popular 
‘errors, and bent to cross the most just and 
‘ lawful designs of their wise and gracious sove- 
‘ reign ; aud that under the plausible shews of 
‘“ singular liberty and freedum, which, if their 
* conscience might speak, would appear nothing 
‘“ more than the satisfying either of private hu- 
* mours, passions, Or purposes.’ 

“ le said, he needed not draw any argu- 
ments or conclusions from these places; the 
substance of tbe Charge appeared sufliciently 
in the words themselves : and to this 3d Article 
he fixed two other of these sıx characters of 
malice, that it is his wicked intention to avert 
his majesty’s mind from causing of parliaments, 
and to cause jealousies, seditions, and divisions 
in the kingdom ; ‚which he shortly enforced 
thus: if parliagents be taken away, mischiefs 
and disorders must needs abound, without any 
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possibility of good laws to reform them ; grier- 
ances null day increase, without Opportunities 
or means to redress them; and what readıer 
. way can ıbere be to distractions betwixt tlıe 
king and people, to tumulıs and distempers ia 
the state, than this ? 

“ And so he concluded this third Article of 
the Charge. 

“ The limitations whereby the doctor had 
provided to justify (or at least to excuse) him- 
self, were propounded to be three. 1. "That he 
did not attribute to the king any such absolute 
power as might be exercised at all times, or 
upon all occasions, according to his own pleu- 
sure, but ouly upon necessity; extreme and 
urgent. 2. Ihat the sum required must be 
a to the ability of the party and 
to the use und occasion. $. That ‚be dıd not 
say, that the substance uf the municipal or na- 
tional laws might be omitted or neglected, but 
the circumstances only. 

“ To these were oflered three Answers, tbe 
first general, the other two particalar. The 

eneral Answer was this, Tlat it is all one to 

wre the power absolute, and to leare the judg- 
ment arbıtrary, when to execnte that pewer; 
for although these limitations should be admit- 
ted, yet it is left to the king alone to determine, 
what is an urgent and pressing necessity, what 
is a just proportion, butk in respect of the 
ability, and of the use and occasion : aud what 
shall be said to be a circumstance, and what of 
the substance of the law; and che subject is 
left without remedy: the legal bounds being 
taken away, no private person shall be allowed 
0 oppose his own particular opinion in any 
of these points to the king’s resolution ; so that 
all these limitations, though specious ın shew, 
'are in effect fruitless and vaın. 

* The first particulur Answer applied to that 
limitation of urgent necessity, was taken from 
the casc of Normandy, as it appears in the 
Commentaries of Guilme Jeremie, upon the 
customary laws of that duchy: they having 
been oppressed with some grievances, contrar 
to this franchise, made their complaint to Lewis 
the tenth, wliich by his charter, in the year 
1314, acknowledging the right and custom of 


«he country, and that they had been unjustly ° 


grieved, dıd grant and provide, that from 
tlıence-forward they should be free from all 
subsidies and exactions t0 be imposed by him 
and his successors; yet with this clause, © si ne- 
€ cessitie grand ne le requiret:’ which small ex- 
ception huth devoured all these immunities ; 
for though these states meet every year, yet 
they have little or vo power left, but to agree to 
such levies, as the king will please to make 
apog them. 

“ The second particularanswer applied to the 
limitation and dıminution of this power, which 
may be pretended to be made hy this word, 
eircumstances, as if he did acknowledge the 
king to be bound to the substauce of ıbe law, 
and free only in regard ofthe manner ; whereas 
if the places be observed, it will appıear, thnt 


be mtends by that word, The assembly of par- 


liaments, and assent of the people, such con- 
tributiop, which is the very substance of tle 
right and liberty now in question, 

«« The Circumnstances uf Aygravation ob- 
served to beannexed to ıbis cause, were ılıese. 
The first from the place where these sermons 
were preached; ıhe court, the king’s own fü- 


-| mily, where such doctrine was before so well 
' believed, ıhat no man needed ı0 be converted. 


Of this there could be no end, but either simo- 
niacal, by Aattery and sootlung to make way 
fur his own preferment, or else extreme mali- 
cious, to add new afflictions to those nho lay . 
under bis majesty’s wrath, disgraced and im- 
prisuoned, and to enlarge the wound wbich had 
been given to ıhe daws and liberties of ıhe 
kingdom., 

“ The second was from the consideration of 
bis holy function: he is a preacher of God’'s 
wor; and yet he had endeavoured to make that 
which was the only rule of justice and goodness, 
to be the warrant for siolence and oppression, 
He is a messenger af peace, but he hud endea- 
voured to sow strife and. dissension, not only 
amongst private persons, bat even betwixt tlıe 
king and his people, to tbe disturbance and 
danger of the whole state: he is a spiritunl 
father, but like tlıat evil father in the gaspel, 
he hath given his children stones instead of 
bread; instead of flesh- he hath given them 
scorpions. Lastly, be is a minister of the 
church of England, but he hath acted the part 
ofa Roıish Jesuit ; they labour our destruction, 
by dissolving the oath of allegtance taken by 
the people; he doth the saıne work, by dissolv- 
ing tbe vath of protection and Justice takcn by 
the king. 

“ A third point. ofaggravation was drawn from 
the quality of these authors, upon wlose au- 
thority he doth principaliy rely, being for the 
most part friars and Jesuits, and from his fraud 
and shifting in citing those autlıors Lo purposes 
quite different from their own meanings. 

« Touching which ıt was performed, that most 
of his places are such as were intended by tlıe 
authors cancerning absolute monarchies, not re- 
gulated by lawsor contracts bet ixtthe king and 
bis people; und in answer to all authorities of 
this kind, were alledgcd certnin passages of a 
Speech from our late sovereign king James, to 
the lords and commons in parliament, 1609. 

“ In these our tinıes we are to distinguish be- 
twixt the state of kings in tbeir first original, 
and between tlıe state of settled kings and mo- 
narchs that do at this time govern in civil king- 
doms, &c. 

*“ Every just king in a settled kingdom, is 
bound to observe the paciion nıade to his peo- 
ple by his laws, in framing his government 
agreeable thereunto, dc. 

‘« All kings that are not tyrants or perjured, 
will be glad to bound themselves within ıhe 
Iimite of their laws; and thcy that persunde 
them to the conırary are vipers and pests, both 
against them and the commonwealth, 

“ ]t was secondiy observed, that In the 97 
page of his first Sermmon, he cites these words, 
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Suarez de legibus, lib. 5, eap. 17. Acceptati- 
‘oaem populi non esse conditionem necessa- 
‘ riam ex vi juris naturalis aut gentiun), neque 
‘ex jure cummuni.’ © The Jesuit adds, * neque 
“ex antiquo jure Hispaniz;’ which words are 
left out by tie doctor, lest the render miglıt be 
invited to inquire what was “ antiqaum jus lljs- 
‘“ panız ; and ıt might have been learned from the 
same author in anuther place of that work, that 
about two hundred years since, this liberty was 
eranted to tlie people by one of the kings, that 
vo tribute should be immposed without ıheir con- 
sent. And the author adds further, that after 
the law ıintroduced and confirıned by custom, 
the king is bound to observe ıt. From thıs 
place he took occasion to make 'this slınrt di- 
gression, That the kings of Spain being pow- 
ertal and wise princes, would never have parted 
sith such a mark of absolute royalty, if they 
had not found in tbis course more advantage 
ıhan in the other, and the success and prospe- 
rity of that kingdum, through the valour and 
industry of the Spanish nation, so much advan- 
ced since that time, do manifest the wisdom of 
thaı change. 

« The third observation of fraud, in perrert- 
ing his authors, was this: In the twentieıh page 
of ıhe first Sermon, he cites these words out of 
the same Suvarez, de legibus, lib. 5. c. 15. fol. 
300. * Tributa esse maxime naturalia, et pre 
‘se ferre justitiam, qu® exiguntur de rebus 
€ propriis ;’ this be produceth in proof of the 
Jıst rıg'ıt of kings to lay tributes. And no man 
that reads it doubts, but that in Sunrez’s opinion, 
the king’s interest and propriety ın the goods of 
his subjects, is ıhe ground efthat justice; but 
the truch is, that Suarcz in that chapter had 
distributed trıbutes into divers kinds, of which 
he calis one sort, ‘ Tributum reale,’ and desrribes 
x thus, © Solent ita vocari pensiones quadam 
© quz penduntur regibus et principibus exteris 
"er agris, que A principio ad sustentationem 
°'s app'icata fuerunt, ipsi vero in feodum in 
* alıis ea donarunt sub certa pensione annua, 
© que jure civili canon appelları solet, quia cer- 
ta regula et lexe prescripta erat ;’ so that the 
issue is, this, which Suarez affırms for justifica- 
ton of nne kind of tribute, which is no more 
than a fee-farm of rent due by reservation in 
the grant uf the king’s own lands, the Dr. here- 
in, worse than a Jesnit, doth wrest to the justi- 
£cation of all kinds of tribute exacted by 
imposition upon tbe geotls of the subjects, 
wherem the king had no interest Or propriety 
atall « 

4. “ Tbe last aggravation was drawn from 
his betiaviour sınce these Sermons preached, 
whereby he did continue still to multiply and 
increase his offence, yea, even since the sitting 
of the parliament, and his being questioned in 
parliamenb; upon the 4th of May last he was 
so bold, asto publish the same doctrine in his 
own parish-church of St. Giles; the points of 
which Sermons are these: Ä 

° That the king had right to order all, as to 
lim sbou!d seem gootl, without any man’s con- 
sent. That tbe king might require, in time of 


‚ necessity, aid; and if te subjects did not süp- 


ply, the king might justly avenge it. That the 
propriety of estates aud gonds was ordinarily 
in the subject; but extraordinarily, that is, in 
case of the king’s need, the king hath riglıt to 
dispose them. 

* These assertions in that Sermon, he said, 
would be proved by very good testimony, and 
therefore deired the lords that it might be care- 
fully examined, because the cumınons held it to 
be a great contempt to the parliameut for him, 
to maintain that so publieiy, which was here 
questioned. 

“ They held it a great presumption for a pri- 
vate divine to debate theright and power of ıhe 
king, which is a matter of such a nature, as 
to be handled only in tlıis high court, and that 
with ınoderation and tenderness.—And s% he 
concluded that po'nt of aggravation. 

“ In the last place, he produced some such 
precedents as might testify what tlie opinion of 
our ancestors would Iıave been, ıf tlııs case had 
fallen out in their time; and herein, he sail 
he would confine himself to the reigns of the 
first three Edwards, two of tlıem princes of 
great glory: Ile began with the eldest, Westm. 
1. c. 33. 

“ By this statute, 3 Fd. 1, prorision was 
made against those who should tell any false 
news or device, by which any discord or scandal 
may arise betwixt the king, his people, and great 
men of the kingdom. 

“97 Edw. 3, Rot. Parl. n. 20. It was de- 
clared bv the king’s proclamation, sent into all 
the countjes of England, That they that reported 
that he would nut observe ihe Great Charter, 
were malicious people, whn desired to put 
trouble and debate betwixt the king and his sub- 
jects, and to disturb the peace and good estate 
of the king, ge people, and tlie rea:m. 

“3 Edw. 2. Inter novas ordinationcs, Henry 
de Benmond, for giving the king ill counsef 
against his oath, was put from the council, and 
restrained from coming into the presence of the 
king, under pain of confiscation and banishment. 

« 19 Edw. 2. Clause Minidors. Commissions 
were granted to inguire upon’ tlie statute of W, 
1. tauching the spreading of news, whereby dis- 
eord and al might grow beiwizt tlie king 
and his people. 

“10 Edw. Clause Mi 26. Proclamation 
went out to arrest all theın who had presumed 
to report, that the king would lay upon the 
wools certain sııms, besides the ancient and due 
customs, where the king calla these reports, 
° Exquisita mendacia, &c. qu& non tantum in 
‘ publicam lesionem, sed in nostrum ceduut 
< damnum,et dedı cus manifestuin.’ 

s 12 Edw. 3.Rot. Almanie. The king writes 
to the archbishop of Canteı ae excusing him- 
self for some impasitions wlıicl; he had Inid, pro- 
fessing his great sorrow for it, desires the arch- 
bishop by indulgences and otlıer ways to stir up 
the Peapıe to pray for hin, hopmg that God 
would enable Em by some satisfactory benefit 
to make amends and comfort his subjects for 
those-pressures, 


Lu 
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“To these temporal precedents of ancient 
tümes which were alledged, he added an eccle- 
siastical precedent out of a book called Pupilla 
Oculi, being published for the instruction of con- 
fessors, in the title ‘* de participantibus cum ex- 
* communicatis,’ fol. 59. All the articles of 
Magna Charta are inserted with this direction, 
* Hos articulos ignorare non debent quibus in- 
“ cuınbit confessiones audire infra provinciam 
° Cantuariense.n.’ : 

“ He likewise remembered the proclamation 
8 Jac. for the calling in and burning of doctor 
Cowel’s book, for which these reasons are given, 
For mistaking the true state of the parliament of 
the kingdom, and fundamental constitution and 
privileges thereof: for speaking irreverently of 
the comınon law, it being a thing utterly unlaw- 
ful for any subject to speak or write against that 
law under which he liveth, and which we are 
sworn aud resolve to maintain. 

« From these precedents he collected, that if 
former parliaments were sn» careful of false ru- 
mours and news, they would have been much 
more tender of such doctrines as these, which 
might produce true occasions of discord betwixt 
the king and his people. 

“« If those who reported the king would lay 
impositions, and break bis laws, were thought 
such heinous offenders, how much more slould 
the man be condeinned, who persuaded the kiug 
he is not bound to keep those laws? If that 
great king was so far from challenging any right 
ın this kind, that he prof.ssed his own sorrow 
and repentauce for grieving bis subjects witl 
unlawful charges: If .confessors were enjoined 
to frume the consciences of the people to the 
observances of these laws, certainly such doc- 
trine, and such a preacher as this, would have 
been held most strange, and abominable in all 
these times? 

»*< The third general part was the conclusion 
or prayer of the commons, which consisted of 
three elauses. 1. They reserved to themselves 
liberty of any atlıer accusation, and for this, he 
said, there was great reason, that as the doctor 
multiplied his offences, so tlıey may renew their 
accusations. 2. They save to themselves liberty 
of replying to his Answer, for they had great 
cause to think that he who would shift so much 
in offendine, would shift much more iu answer- 
ing. $. They desire he might be brought to 
examination and judgment ; this they thought 
would be very important for the comfort of the 
present age, for thegecurity of the future against 
such wicked and malicious practices; and so he 
concluded, that seeing the cause had strength 
enough to maintain itself, his humble suit to 
their lordships was, That they would not observe 
bis infirmities and defects, to the diminution or 
prejudice of that strength.” 


June 9. The Lord Keeper having reported 
the Declaration before mentioned, and the sub- 
stance of Mr. Pym’s Speech on the delivery of 
it, the lords ordered, that the said Mauwaring 
ahould be taken into custody, aud brought to 
answer the Charge exhibited against him. 


June 10. The lords examined several wit- 
nesses in Dr. Manwaring’s cause. 


June 11th. Roger Manwaring, doctor in 
divinity, being this day brought to» the bar,-the 
Declaration of the commons against him was 
read. Then Mr. Serjeant Crew and Mr. At- 
tomey-General did charge him with the offences 
contained in the said Declaration : and opened 
the Proofs of the said Uffences out of ıhe seve- 
ral places of histwo Sermöns, which he preached 
before the king in Julylast. And they did fur- 
ther charge the said Roger for preaching a third 
Sermon the 4th of May last, sitting the parlia- 
ment, in hisown parish church of St. Giles in the 


‚Fields ; wherein he delivered three Articles to 


this effect, viz. 1. “ That in matters of Sup- 
plies, in cases of necessity, the king had right to 
order all, as seemed goud to him, without con- 
sent of his people. 2. That the king might rc- 
quire Loans of his people, and avenge on such 
as should deny. 3. That tne subject hath pro- 
perty of his goods in ordinary ; but, in extraor- 
dinaries, ıhe property was in the king.”— And 
they charged the said Manwaring with great 
presumption, to dispute ıhe right of the king 
and liberty of the subject, and-the right of the 
parliaments, in his ordinary Sermons. 


The Charge being ended, the I,ord-Keeper 
demanded of Dr. Munwaring, \Vbether he did 
acknowledge the 3 tenets to be preached by 
hiu in his Sermons 4Ath of May: this he abso- 
Jutely denied. \WVhereupon the Clerk read 
the Examination of H. Clayton, esq. and sir D. 
Norton, knt. who had afürmed some parts there- 
of upon their oaths. Then Dr. Manwaring be- 
ing admitted to speak for hinself, protested be- 
ftore God, upon his salvation, * That he never 
had any ıneaniug to persuade the king to alter 
the fundamental laws ofthe kingdom : bis only 
ends were to do his majesty service; and to 
persuade a supply in cases of extreine neces- 
sity; he desired favour and justice to explain 
himself; and, because his book consists of many 
conclusiong, that the spiritual lords might be 
Judges of the inferences aud logical deductions 
therein.” He further humbly besought their 
lordships to allow him counsel to speak for him, 
in point oflaw; time to answer the particulars ; 
a copy of the Charge in writing ; and recourse 
to his books at home, upon caution to attend 
again, when their lordslips sball appoint. 

The prisoner being withdrawn, and, after 
some debare on his requests, brought to the bar 
again, the Lord-Keeper, by directioe of the 
house, blamed him for tbat he divided his 


jJudges; by requiring a part of hıs Gange 
e 


against bim to be referred to the lords t 

bishops ; wlereas the whole matter belongs to 
all the lords joiutly.—Then his lordslip. told 
him, That the house had considered ot his other 
requosts, aud granted him these, viz. 1. To 
have a copy of bis Charge. 2. To lıave time 
till Friday morning to make his Answer. 3, 
To have leare to go to his own house, and to 
abide there with a keeper. And his lordship 
turtber to!d him, That if, upon recollecting hım- 
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self, he shall desire access to their lordships to- 
mörrow morning, it shall be granted him. 


June 12. A Message from she commons, by 
sr Edw. Coke and others. 

The 2nd part of which Message was concern- 
ing Dr. Manwaring’s Book; They said they 
found his majesty’s command set upon the first 
leaf, to warrant the printing of that book ; but 
that this they had’ cause to suspect, because, 
though they found those words struck out in the 
original, they still stood in the printed book. 
And, as they conceive. the printer durst not do 
ıt without warrant, they ıberefore desired their 
lordslıips to examine by what means this special 
command was derived, from his majesty to the 
printer ? And when their lordships have found 
the party, or parties, who gave the warrant, 
the commons demand to have him or them 

unished, with as much severity or more, as 
anwarıng himself.—Ansıc. “ The lords do, 
enanimously, ‚agree, That his majesty’s said 
Message for the entering, enrolling, and print- 
ing of the said Petition and Answer, shall be 
entered nere, asis desired: and, as concerning 
the examination who gave the warrant for 
prinüng of Dr. Manwaring’s Book, their lord- 
shbips will take it into consideration; and do 
that therein, which shall be fit.” 

The same day, upon another Message of the 
commons to the upper house, it was ordered by 
their lordships, That Rd. Badger, who printed 
Dr. Manwaring’s Beok, be presently brought 
before their lordships ; who, being brought to 
the bar, sworn and examined, answered, That 
Dr. Manwaring, himself, delirered him his two 
Sermons to be printed, with the bisbop of Lon- 
don’s signification to that efleet, under his 
lordship’s band : and that when the book was 
fully printed, Dr. Manwaring brought the title 
of his said book, written with his own hand, as 
it is now printed. Hereupon the said printer 
was dismissed at this time; and the earl of Es- 
sex and the bishop of Lincnin were sent, from 
the house, to the bishop of London, to under- 
stand, from his lordship, what authority he had 
for signifying bis majesty’s special command for 
the printing of Dr. Manwaring’s Book. 


June 13. Dr. Manwaring being this day 
brought to the bar before the lords, and ad- 
ınitted to speak for himself unto the Charge of 
the coınınons against him, answered in eflect 
as followeth, “ First, he shewed that he was 
under a great burthen of sorrow and weakness 
here to present himself unto their lordsbips : 
and tben rendered them humble thanks, for 
giving him leave and time to recollect bimself 
before he made his Answer: and craved a 
favourable interpretation of what he was now 
to speak. As touching histwo Sermons com- 
plained of by the commons, he said, “ That he 
was induced to preach tlıem by a public remon- 
strance of the nccessities of the state at that 
ume: and that he printed ıhem at his majesty’s 
special command. That the grounds uf his 
erh in tbose two Sermons, are in the 

y scriptures, and in the interpreters of tbe 
VoL. It, 


scriptures, and are not complained of by the 
commons, butthe iuferences only, drawn from 
"those grounds, are questioned by them. He 
icraved leare to explain himself in two of those 
| positions : The first where he says,‘ That kings 
|partake of omnipotence with God,’ he said, 
|that he meant no more by this than is meant 
by tbe holy scriptures, and by the laws of the 
‚land: for the Psalms say, ‘ Dii estis’; and Mr. 
| Calvin saith, * Reges a Deo imperium habere, 
|‘ et divinam potestatem in regibus residere ;’ 
wherefore to offend against kings he thought it 
‚sacrilege ; and, by the laws of the kingdon, a 
| great image of God is in tbeking. The otlıer 
! position, which he desired to explain, was 
Itouching the king’s Justice; where he says, in 
his second Sermon, p. 25. * That justice mter- 
cedes not between God and man, nor between 
the prince, being a father, and the people, as 
children :’ he said, ‘ That he meant thereby, that 
as man cannot requite God, nor the child the 
father ; so the king, being dispenser of God’s 
power, cannot be requited; but his meaning 
was not, that tlıe king should nat have laws.’— 
And touching those inferences, made by the, 
commons out of his two Sermons complained 
of, which they-impute either to sedition or 
malice, or to the destroying of the municipal 
laws of the land, or slighting of parliaments, he 
protested, before God and his holy angels, thaf 
they were never in his thoughts. He only 
thought to persuade those honourable gentle- 
men, who refused to conform theniselves, to 
yield a supply unto the present and imminent 
necessities ofthe state. And, in the conclusion 
of his speech, he expressed his great sorrow to 
be thus accused: and begged pardon and 
mercy of their lordships, and of the commons, 
even for God’s sake; for the king's sake, whom 
they so much bonoured ; for religion’s sake ; 
and for his calling’s sake; humbly beseeching 
them to accept ot this submission.” 
This being spoken by Dr. Manwaring, and 
be willed to withdraw ; the lord archbishop of 
Canterbury, (Dr. George Abbot) called to-him 
to stay; and having desircd leave of the house 
that he might say somewhat unto him, which 
was granted ; his grace then told hiın, ‘ That 
he might have made some better use of the 
great farout wbich they did him, in giving him 
time to recollect himself before his Answer: 
but he saw in him (as St. Bernard saith) ‘ That - 
there are some men who are miseri scd non 
miserendi !’ and that he was sorry to hear such 
an Answer to tbe accusation of the commons :” 
but, God be thanked, the king had now wiped 
away what was intended by his two Sermons: 
which Sermuns, his grace said, he both ımislik- 
ed and abhorred, and was sorry that he came 
only to extenuate his fault. Touching the par- . 
ticipation, which Dr. Manwaring gave the king 
wich God, bis grace told him, * That it was very 
blasphemy ; and ıhat those words in the Psalıns, 
Dii estis, do warrant no such matter’ and 
touching his otlıer assertion, that there is no 
justice but between equals, and not between 
God and man; the parent and his children; 
za 
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nor between the king and his people ; his grace 
told him, “It was impious and false ; and tbat 
be had tlıereby drawn an infamy upon us and 
‚our religion; and had given an occasion to the 
Jesuits to traduce us:’ and shewed him, ° That 
the scriptures do plainly declare and prove a 
‚Justice from God to man, from a parent to his 
children, and from ‚a king to his people :’ and 
furtber, * That, by the laws of God and man, 
there was ever a communitive justice between 
the king and his people, for matter of coins, 
‚anda distributive Justice for government.’ Then 
putting him in mind of Anaxarchus the philo- 
‚sopher, whom the king of Cyprus caused to be 
brayed in a brazen mortar for his base flattery 
(as a just reward for all flatterers of princes) he 
blamed him’ müch for citing of Suarez, and 
other Jesuits in his sermons : and willed him to 
rend the Fathers, the antient interpreters of the 
scriptures.” 

The Archbishop having ended his grave ad- 
monition, Dr. Manwaring made a short reply 

"touching his said two asseftions: and said, 
‘ That he denied not justice and law to be be- 
‚tween king and people ; but affırmed that the 
king’s justice could not be requited : and ex- 
cused himself for citing of Suarez, for in those 
places he spake for the king.’ 

The prisoner being withdrawn, the lords con- 
sidered of their censure against him ; and their 
ee 5 thought him worthy of severe punish- 

‚ment, for attributing unto ıhe king a participa- 
‘ tion of God’s omnipotence, and an absolute 
power of government; for his scandalous asser- 
‚tions against parliaments; and for branding 
those gentlemen, who refused tbe late Loans, 
with damnation ; but, for that he so deeply 
De that he had no intention to seddce the 
Ing’s conscience ; nor to sow sedition between 
his majesty and his people ; nor to incense his 
ınajesty against parliaments ; nor to abrogate 
the municipal laws, as was objected by the 
commons; and in regard that the king hımself 
‚had protested (as was afırmed by some lords of 
‚the privy-council) that he understood him. not 
in that sense; and for that his majesty’s gra- 
cious Answer unto the Petition of Right exhi- 
bited this parliament, hath removed those jea- 
lousies, which otherwise the suhjects might 
‚justly have feared, by the assertions in those 
Sermons: and also for that he, the said Dr. 
Manwaring, had shewed himself very penitent 
‚and sorry for the same: their. lordshıps agrecd 
‚of a milder Sentence against-him than other- 
‚wise they would. —This Sentence, being first 
‚argued by parts, was afterwards read and as- 
sented unto by the general and unanimous vote 
of the whole house. : 

June 14. A Message was sent to the com- 
mons, * That the lords were ready to proceed 
to Judgment against Dr. Manwaring; if they, 
with their Speaker, will come to demand the 
same’ Answ. “They will come presently.’ 
The lords being in their robes, Dr. Manwaring 
was brought to the bar by the setjeant at arms; 

‚andthe commons with their Speaker beingcome, 
. Mr. Speaker said: My lords; the kuighıts, 


citizens, and burgesses, of the commons house 
of parliament, have impeached before your 
lordships Roger ‚Manwaring, clerk, doctor in 
divinity, of divers enormous crimes; for which 
your lordships have convened ‘him before you, 
and examined she said offences: and now, 
the commons have commanded me, their 
Speaker, to demand Judgment against him for 
the same.” 


The Juvoment against Dr. Manwaring. 


‘Then the Lord Keeper pronounced the 
Judgment against him in these words, viz. 

« Whereas Roger Manwaring, doctor in di- 
vinity, hath been impeached by the house of 
commons for misdegieanors of a high nature, 
in preaching two Sermons before his majesty in 
summer last; which are since published in 
print, ın a Book intituled, ‘ Religion and Alle- 
* giance;’ and in a thirıl Sermon preached in 
the parislı church of St. Giles in the Fields, the 
4tlı of May last; and their lordships hare cor- 
sidered of the said Dr. Manwaring’s Answer 
thereunto, expressed with tears and’ grief fur 
bis oflertce, most humbly craving pardon there- 
fore of the lords and commons : yet neverthe- 
less, for that this can be no satisfactien for the 
great offences wherewith he ıs charged by the 
said declaration, which do evidently appear in 
the very words of the said two Sermons, their 
lordslips have proceeded to j udgment against 
kim ; and therefore this high court doth ad- 
Judge, —1. That Roger Manwaring, doctor in 
divinity, shall be unprisoned during the plea- 
sure of thehouse. 2. That he shall be fined at 
1,0008. to the king. 3. That he shall make 
such submission and acknowledgment of bis of- 
fences, as shall be set down by a committee in 
writing, both here at the bar, and in the house 
of commons. 4. That he shall be suspended 
for theterm of three years, from the exercising 
of the ministry ; and in the mean time a sufh- 
cient preaching minister shall be provided out 
of the profits of his living to serve the cure : 
this suspension, nnd tbis provision of a preach- 
ing minister, shall be done by the ecclesiastical 
Jurisdiction. 5. That be shall be disabled for 
ever to preach at the court hereafter. 6. That 
lre shall be for ever disabled to have any eccle- 
siastical dignity or secular ofice. 7. That the 
said Book ıs worthy to be burnt: and that for 
the better effecting of this, his majesty may be 
moved to grant a proclamation to call in the 
said Books, that they may,be all burnt accord- 
ingly, in London, and in both the universities ; 
and for the inbibiting the printing thereof, 
hereafter, upon a grear penalty. And this is 
the Judgment of the lords.” 

Then the commons departed, and Dr. Man- 
waring was sent prisoner to the Fleet.— After 
this the bishop of Lincoln (Dr. John Williams) 
reported te Answer of the bishop of London, 
unto the Message sent lim by the house the 
12th of June, to this effect, viz. That tlıe bishop 
of London (Dr. George Mountaigne) answer- 
ed, * That’he received a letter from the bishop 
of Bath and Wells (Dr. W. Laud) the last sum-— 
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mer, for the printing and publishing of Dr. 
Manwaring’s two Sermons, by ‚his ıinajesty’s 
command : and thereupon his lordship dıd give 
way for the printing thereof, without further 
exainination: and caused these words, ‘ Pub- 
lished by bis Majesty’s Special Command,’ to 
be pat on the front of the said book ; that it 
might appear to be printed by his majesty’s au- 
thority, and not by his lords a an 
Hereupon the said bishop of Bath and Wells, 
being present, said, ° He could give no sudden 
Answer unto this report; but acknowledzed 
that he wrote the said letter unto the bishap af 
London, by his majesty’s express command- 
ment, that the said two Sermons should be 
printed : which letter, be said, he wrote last 
sammer from Woodstock, when his majesty 
was there.’ And the earl of Montgomery 
afırmed, upon his bonour, ° That he was then 
present at Woodstock, and heard his majesty 
command the bishop of’Bath and Wells to 
cause the said Book to be printed; and that 
the said bishop desired his majesty to think 
better of it, for tbere were many things therein 
which would be very distasteful to the people.’ 
—Tbe duke of Bucks, also, and the earls of 
Suffolk and Dorset, protested, on their honours, 
* That they have since heard his majesty aflirm 
as much.’ 


June 16. The House of Lords ordered to 
be delivered to the king by tbe Lord-Keeper 
two Messages, one against Dr. Manwaring’s 
Books; desiring his majesty to put out his Pro- 
clamation to call in the saıd Books, that they 
might be all burat in London and Westminster, 
and at both the universities. Also to inhibit 
tbe reprinting of them under severe penal- 
tes, dc. 

June 18. The Lord Keeper reported the Dan 
Answer to the two Messages, concerning tlıe 
cancelling the commission of Excise, and about 
Dr. Manwaring’s Books. Asto Dr. Manwaring, 
his majesty-saıd, “ That he was well pleased 
with tbeir request, and would order the a 

a proclamation 'accord- 
a ennerel to prepare a p 


= Dr. Manwaring’s Susmission. 


June 21. Dr. Manwaring was brought to the 
bar, in order to read and subscribe the follow- 
ing Submissioo, which a committee of lords had 
drawn up for that purpose: vız. 


“ May it please this bonourable house, I do 
here, in all sorrow of heart and true repentance, 


acknowledge the many errors and intliscretions 
which I have committed ; ig preaching and 
publishing those two Serinons of mine, wbich I 
called “ Religion and Allegiance,’ and my grent 
fault ih falling upon this theme again, and band- 
ling the same rashly and unadvisediy, in my 
owu parish church of St. Giles in the Fields, 
the 4th of May last past. Id» fully acknow- 
ledge thnse 3 Sermons of mine, to have been 
full of many dangerous passages, inferences, and 
scandalous aspersionsin most parts oftbesame: 
and I do humbiy acknowledze the justice of 
tbis honourable house, in that Judgment and 
Sentence passed upon me for ıny great oflence:: 
and I do, from the bottom of my beart, crave’ 
paraon of God, the king, and this honourable 

ouse, the church, and this comınonwealth in 
general, and thnse worthy persons adjudged to 
be reflected upon by me ın particular, fur ıhese 
great errors and oflences. 

“ Rocer Manwarına.” 


After this, the Doctor was led into tbe house 
of commons by the warden of the Fleet prison, 
where be made the same Submission, on his’ 
knees, at their bar.* 


® Doctor Manwaring’s Sermons, intituled, 
“ Religion and Allegiance,” were suppressed by 
proclamation, theking ee that ıhough the 
grounds thereof were rightly laid to persuade 
obedience from subjects to their sovereign, and 
that for conscience sake; yet in divers passages, 


inferences, and applications thereof, trenching 


upon the laws of this land, and proceedings of 
parliaments, whereof he was ignorant, he so 
far erred, that he had drawn upon himself the 
Just censure and sentence of ihe high court of 
parliament, by whose judgment also that Book 
stands condemned : Wherefore being desirous 
to remove occasions of scandal, he thought fit 
that those Sermons, in regard of their influences 
and applications, be totally suppressed. 

Moreover bishop Montague, and doctor 
Manwaring, procured a royal Pardon of all 
errors heretofore committed by them, either iu 
speaking, writing, or printing, for which they 
migbt be hereafter questioned: And doctor 
Manwaring, censured by the lords in parlia- 
ınent, and perpetually disabled from future ec- 
clesiastical preferments in the church of Eng- 
land, was immediately presented to the rectory 
of Stamford Rivers in Essex, and had a dispen- 
sation to hold it, together with the rectory af 
St. Giles’s in the Fields, 


_ . asMr. 
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132. The Case of Huca Pınez, esq. upon an Accusation of Treason, 
for Words spoken in Contempt of the King: 4 Cuarues 1]. 


1628. [Croke, Car. 117.] 


In Serjeants-Inn Hall, at a Meeting of the 
" Twelve Judges, viz. 

The King’s Bench. —Sır Nicholas Hyde, knt. 
Chief Justice; sir John Doderidge, kut.; sir 
Wm. Jones, knt.; sir James Whitlock, knt. 
Justices. 


The Common Pleas.—Sır Tho. Richardson, 
knt. Chief Justice; sir Richard Hutton, knt.; 
sir Francis Harvey, knt.; sir George Croke, 
knt. ; sir Henry Yelverton, knt.- Justices. 


The Exchequer.—Sir In. Walter, knt. Chief 
Baron; sir Edward Bromley, knt.; sir John 
Denham, knt. ; sir George Vernon, knt.; sir 
Thomas 'Frevor, kut. Barons. 


WILLIAM Collier, attending Mr. Pine at his 
house in the country, was demanded of him, 
Whether be bad seen the king at Hinton, or no? 
Collier answered, That he had seen the king 
there. Mr. Pine replied, “‘Iheu hast thou 
secn as unwise a king as ever was, and so go- 
vemed as never king was; for he is carried as a 
man would carıy a child with an apple; there- 
fore I and divers more did refuse to do our 
duties to bin.” 

After wbich words spoken, William Collier, 
meeting with Richard Collier his brother, asked 
him, “ Whether the king were not a wise king?” 
wlo answered, “ Yes, he was a wise and tem- 
perate king.” Dr 

After which, at another time, Monsieur Se- 
biza being at Mr. Pawlett’s house, at Kinton, 
Mr. Pine asked Collier; whether the king was 
there, or no? who answered, that be heard 
he was. Mr. Pine replied, Tl:at, he could have 
had him at his house, if he would, as well as 
Mr. Pawlett. 

At another time one George Morley, a lock- 
smitl, being at Mr. Pine’s house, he asked him, 
« What news?” whereunto he auswered, That 
he heard the king was at Mr. Pawlett’s at Hin- 
ton. Then Mr. Pine said, “ That is nothing ; 
for I might have had him at my house, as well 

Baiylett, for he isto be carried any whi- 
ther.” Andthen Mr. Pine saıd aloud, “ Before 
God, he is no more fit to be king than Hick- 
wright?’ This Ilickwright was an.old simple 
fellow who was then Mı. Pine’s shepherd. 

These words being ıhus proved by William 
Collier and George Norley, all the judges were 
commanded to assemble themselves, to con- 
sider and resolve what ofience the speaking of 
those words were. 

Whereupon sir Nicholas Hyde, chief justice 
of the king’s bench; sir Thomas Richardson, 
chief justice of the common pleas; sir Jolın 
Walter, chief baron of the exchequer ; sir Wil- 
liam Jones, one of the, justices of the king's 
bench; sir Henry Yelverton, one ofthe justices 
of the common pleus; sır Thomas Trevor and 
George Vernon, b:uons of the exchequer, none 


other ofthe judges being then in town, met at 

Serjeants-Inn, in Fleet-street, where they de- 

bated tlıe case amongst theinselves, in the pre- 

sonce of sir Robert Heath, the attorney-gene- 

ral ; and divers precedents were then produced, 
viz. 


The Case of Juliana Quick, (Kanc.). Anno 
i vicesimo primo Henrici Sexti. 

Juliana filia Willielmi Quick, et alii falsı pro- 
ditores incoyniti in occulto machinantes mortem 
regis, &c. predicta Juliana ex assensu Williel- 
mi, et alioram proditorum iguotorum, eidem 
domino regi, ut fuit equitans in via adhesit, et 
dixit eidem domino regi: ‘ Harry of Windsor, 
“ ride soberly, thy horse may stumble and break 
“ıhyneck.”. And when the noble John Beau- 
champ then said to her, ‘To whom speakest 
“ thou?” she answered, ‘ To that proud boy in 
“ red, riding on horseback,” pojnting with her 
band to the said kiug. And further calling out 
to the said king, a ‘It becometh thee Let- 
“terto ride to thy uncle, than that thy uncle 
should rideto thee; thou wilt kıll him, as thou 
“ hast killed thy mother: send to thy uncle’s 
‘wife, whom thou keepest from him. Thou 
“ art a fool, a known fool throughout the whole 
‘ kingdom of England.’ She had pain fort et 
dure because she would not plead.* 

Thomas Kerver’s Case, (Berkshire). In the 
twenty-first year of Ilen. 6. 

Thomas Kerver indictatur, pro eu quod ipse 
proditorie dixit verba sequentia, ° \Woe to the 
‘ kingdom where a child is king.’ Er iterum 
dizit, “It had been better for the kingdom of 
England by an hundred thousand pounds, if’ 
“the said king had been dead twenty years be- 
‘ fore.. Et iterum, ‘ It had been better fur the 
* said kingdom by an hundred thousand pounds, 
“ifthe said king never had been born.” And, 
‘ That the Dauphin of France was in Aguitain 
“and Gascoyn, with a great power, and va- 
* haudly fighting, possessing himself of the land 
‘“ofıhe king of England in Aquitaim and Gas- 
‘coyn. Andif the said king were but of as 
‘ much humanity astbe Daupliin, who is of his 
© age, the said kıng might quietly and peaceably 
“hold and enjoy his said lands.’ To this he 
plead:d Not Guilty, and was cominitted to the 
constable of the lower of London ; and after- 
ward recommitted to Wallingford castle.— 
Ideo nil ultra apparet. 


Jolın Clipsham’s Case, (Sussex). In the twenty- 
nioth year of Hen. 6. * 


Johannes Clipsham indictatur, pro eo quod 


“—. 





®* A prisoner standing mute in higb-treason 
is ipso facto attainted: 2 Hale, 286, 4 Bi. Com. 
348. And in felony and piracy such obstinacy 
amounts to a conviction, by 12 Geo. 3, c. 20. 
See 2 Hawk. P.C. ch. 30, 8vo. edit. 
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ipsi et alii dizerunt, quod dominus rex non 
tuit de potestate, nec scientia, ad regnum An- 
gliz gubernandum, et quod nolueruut ulterius 
obedire regi, nec gubernationi su, iofra ıdem 
regaum ; minantesque inter se verös populos 
domini regis de comitatu Kanciz, pro eo quod 
ipsi noluerunt resistere ipsum regem de jur 
utja sua infra eundem comitatum, ac similiter 
insurrexerunt, &c. 


The Mirhelds’ Case, (Sussex). In the twenty- 
ninth year gf Hen. 6. 

Johannes Mirleld et Willielmus Mirfield in- 
dictantur, pro eo quod dixerunt,’ ‘ That the 
“king was a natural fool, and would often- 
‘ umes hold a staff ın his hand, with a bird over 
“the end, playing therewith as a fool; and that 
* another king must be ordained to rule the 
“land; saying, That the king was not a person 
“ able to rule the land.’ Et ulterius dixerunt, 
° That the charter that the king made at the 
< first ınsurrection was false; and that be and 
“bis fellowship would arıse again; and when 
“they were up, they would not leave any gen- 
‘ tieman alive but such as they list, &c.’—Per 
indictam. session. Sussex. 


Bretenham’s Case, (Norfolk). In the thirty- 
first year of Hen. 6. 

Willielmus Bretenbam generosus indictatur, 
pro proditorüs verbis, viz. quod ‘ Richardus 
° dux Eborum extra terram Hliberniz infra 
€ quindecem dies tunc proxime sequentes ve- 
© niret et coronaın dicti domini regis de eodem 
€ rege auferret, et illud super caput ejusdem 
* ducis infra brevi poni facerit.—Notatur in 
margine indictamente sic, trespas enormia, COD- 
tempt. et alia offence. Tamen in indictamento 
est * prorlitorie loquebatur, &c.’ 
William Ashton’s Case, (Suffolk). 

thirty-first year of Hen. 6. 

Willielmus Ashton miles indictatur, pro eo 

quod ipse et aliı proditorie diversas billas et 


In the 


scripturas in rythmis et balladis factas et fe- | & 


bricatas, super ostia et fenestrus diversorum 
bominum posuerunt, recitantes in eisdern, 
quod dominus rex, per consilium ducis Suffol- 
ci, episcopi Sarum, episcopi Cicestriz domi- 
ni de Say, et aliorum de concilio domini regis 
existent, vendidit regna Anglie et Francie; et 
quod rex Franciz, avunculus regis, regnaret 
super dictum regem, dicentes et’ scribentes hzc 
omnia et singula. Et similiter miserunt literas 
kominibus de Kanc. ad insurgendum erga re- 
gem, ad adjuvandum ducem Eborum, &e. ad 
guerram levandum. Per indictamentum Suff, 
anno 31H. 6. 


John Gayle’s Case, (Essex). In the thirty- 


fourth year of Hen. sexti. 

Johannes Gayle indictatur, pro eo quod ipse 
et alii diserunt, quod ° dictus rex, et omnes 
© domini sui circa personam suam, et conci- 
‘ am suum, falsı sunt, et quod ipsi petitiones 
© suas, in ultimo parliamento dicti regis, apud 
‘ Westimonasterium tentum, per ipsos et totam 
€ communitatem Kanciz petitionat. &cc. invitis 
* dentibas dicti regis habere voluerunt:: et quod 


© non licet episcopis dicti regni ullam potesta- 
‘ tem, nec aliquam congregationem populi erga 


*ipsos ad perturbandum de bonis propositis 


‘ suis perimplendis, assemblare, nec retinere. 
“ Quodque presbyteri totius Anglie nulla bona 
“nec catalla, pr&ter cathedram et candela- 
‘ brum, ad inspiciendum super libros suos ha- 
€ berent et possiderent. Ac quod Johannes 
* Mortimer, alias Cade, est vivens; et quod 
‘ ipse esset eorunm: cnpitalis capitaneus in om- 
“ nibus propositis suis perimplend. credentes, 
“ et.dicentes, quod ipst essent infra tres dies 
‘ quinque millia hominum armatorum : et si- 
‘ militer guerram erga regem levarent.’—Ha- 
buerunt chartam allocationis eodem termino. 


Oliver Germaine’s Case, (Wiltshire). In tbe 
second year of Edw. 4. 

Oliverus Germaine, taylor, et alii falsi pro- 

ditores, machinantes et proponentes quomodo 

regem Edvardum, &c. destruere potuerunt;; et 

Henricum sextum, nuper de facto, et non de 


Jure, regem Anglie, ınimicum regis Angliz, 


authoritate parliamenti reputat. et approbat. 
infra regnum Anglis, extra regnum Scotiz re- 
ducere, et regem Edvardum deponere, &c. 
mortem regia compasser, &c. credentes et di- 
centes inter se, in prophesiis, ut falsi hereticı, 
quod dominus Heuricus, nuper rex, iufra breve 
esset eorum rex in regno Augli sicut prius, et 
coronam suam in eodem regno haberet et reti- 
neret, dicentes hzc omnia ea intentione, quod 


veri populi domini regis cordialem amorem ex- 


traherent,— Judgment, to be banged, drawn, 
and quartered, 


Willam Belmyn’s Case, (Norfolk). Anno 
| nono Edvardi quarti. 

‚Willielmus Belmyn, de Norwico, mercer, in- 
dictatur, quod cum lobertus de Ryddesdale, & 
diuturno tempore proponens statum et dignita- 
tem regis Edvardı quarti, &c. adnihillare, &c. 
et ipsum regem per guerram, &c. de regali, 
&c. privare, dc. ınter alias falsas proditiones, 
c. diversos articulos proditorum, &c. fabri- 
cavit, publicavit, et proclamavit. Et quod 
predictus Willielmus quandam scedulam te- 


norem pradictorum articulorum continent. 


apud N. &c. monstravit et publicavit, et eos- 
dem articulos pro bonis articulis, et communi 
utilitate regni expedientes aflırmavit, et quam- 
plures personas ad ipsos articulos manutenen- 
dusn- et approbandum excitavit.—Nota, Non 
dieitur proditorie in eodem indictamento, 


The Case of Thomas Burdet, (Warwick). Anno 


decimo septuinso Edvardi quarti. 

Juratores prasentant, quod Thomas Burdet, 
nuper de Arrow, in comitatu Warwici, armiger, 
Deum pres oculis non habens, et debitum legi- 
anci® su2 minime ponderans, ex malitia pre- 
cogitata, diabolica instigatione seductus, vicesi- 
mo die Aprilis, anno regni regis Edvardi quar- 
ti, post conquestum decimo quarto, et per di- 
versas vices postea, apud villam Westmonas- 
berii, in comitatu Middlesexie, falso et prodi- 
torie, contra legiancıe sus debitum, mortem 
et destructionein ipsius regis iınaginavit com- 
passus fuit et circuivit, ac ipsum regem faleo. 


N 
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et proditorie adtunc et ibidem interficere pro- 
posuit, et ad illud falsam nefandum propositum 
suum perimplendum, falso et proditorie labo- 
ravit et procuravit quosdam Johannem Stacy, 
nuper de Oxonia, in comitatu Oxon, genero- 
sum, et Thomam Blake, nuper de Oxon, in 
comitatu Oxon, clerıcum, apud villam West- 
monasterii praedictam duodecimo die Novem- 
bris tanc proxime sequent. ad calculandum et 
laborandum de et cırca nativitatem dicti do- 
mini regis et Edvardi filü sui primogeniti, prin- 
cipis Wallis, et de morte eorundem domini re- 
gis ac principis ad sciendum quando iidem rex 
et Edvardus filius ejus morientur. Dictique 
Johannes Stacy et Thomas Blake, scientes illud 
falsum et nefandum propositum przdicti Tho- 
m Burdet, ipsi Johannes Stacy et Thomas 
Blake, dicto duodecimo die Novembris, apud 
villam Westmonasterii predictam, falso et pro- 
ditorie mortem ipsorum regis et principis imagi- 
naverunt et compassi fuerunt, ac ipsos regem 
ac principem adtunc et ibidem interficere pro- 
posuerunt. Et postea, sexto die Februarii, 
dicto anno decimo quarto, apud villam West- 
monasterii predictam, predicti Johannes Stacy 
ac Thomas Blake eorum falsum et proditorium 
propositum perimplendum, falso et proditorie 
laboraverunt et calculaverunt per artem magi- 
eam, nigromanciam, et astronomiam, in mMOr- 
tem et finalern destructionem ipsorum regis ac 
principis. Et postea, scilicet, vicesimo die 

aii, anno regni dicti regis decimo quinto, 
apud villam \Vestmonasterii predictam, pr=- 
dıcti Johannes Stacy et Thomas Blake, falso et 

roditorie artibus predictis laboraverunt ; licet 
juxta determinationem sacram sancız ecclesie 
ac doctrinam diversorum doctorum, cuilibet lı- 
geo domini regis, de intromittendo de regilus 
et prineipibus, ‘in formd pradictä, absque 
eorum voluntate, et preceptis inhibitum fuit, 
Et posten, iidem Johannes Stacy et Thonias 
Blake, ac predietus Thomas Burdet, apud 
predictan villam Westmonasterii, vicesimo 
sexto die Mail, eodem anno decimo quinto, 
cuidaın Alexandro Russeton, et aliis de populo 
domini regis, falso et proditorie manifestave- 
runt et dixerunt, “quod per calculationem et 
‘ artes pradictas, per ipsos Johannem Stacy et 
‘ Thomam Blake, in formä predictä factas, 
“iidern rex et princeps non diu viverent, sed 
* infra breve obierent ;’ ad intentionem quod 
per detectionem et hujusmodi materi® mani- 
festationem, populi ipsius regis magis ab ipso 
rege cordialem amorem retraherent ; et Idem 
dominus rex per notitiam illarum detectionis 
et manifestationis, tristitiam inde caperet et ab- 
brevietionem vitz suz. Ac quod predictus 
Thomas Burdet, mortem et desiructionem ip- 
sius regis supremi dicti domini sui et predicti 
domini principis, ac subversionem legum sua- 
rum per guerram et discordiam inter ipsum re- 
gem et ligeos suog in regao presdicto moven- 
dum, sexto die Martii, anno regni dicti regis 
decimu septimo, apnd Holbora, in camitatu 
Middlesexie, falso et proditorie imaginavit, 
compassus fuit, et circulvit, ac Ip808 regem ac 
principem interfigere propasyit. Er ad illud 


falsum nefundum propositum suum finaliter 
perimplendum, predictus Thomas Burdet di- 
versas billas et scripturas in rythmis et balladis 
de murmurationibus seditionibus et proditorüs . 
excitationibus, factas et fabricatas apud Hol- 

born, et villam \Vestmonastern Sri falso 
et, proditorie dispersit, projecit, et seminavit 
dicto sexto de Martii, ac quinto et sexto diebus 
Maii, dicto anno decimo septimo, ad inten- 
tionem quod populi domini regis cordiajlem 
amorem ab ipso rege retraherent ac ipsum re- 
linquerent, ac erga ipsum regem insurgerent, 
et guerram erga ipsum regem levarent, in fina- 
lem destructionem ipsorum regis ac domini 
principis, et contra ligeanciam suum, necnon 
contra coronam et dignitatem ipsius regii.— 
Judgment, to be hanged, drawn, and quartered. 


The Case of John Alkerter, (Kanc.). Anno de- 
cimo octavo Edvardı quarti. 
Johannes Alkerter, yeoman, nuper.serviens 
Richardi comitis Warwiıci et Sarum, & diuturno: 
tempore proponens statum regis pejorare et de 
regimine, &c. quantsm in se fuit proditorie ; 
per diversa verba nefanda, et alia dicta sua ve- 
nenosa, de diversis murmurationibus seditioni- 
bus proditorum excitationibus factis et fabri- 
catis, A gubernatione privare, &c. ad inten- 
tionem quod populi ejusdem regis cordialem 
amorem retraherent, per discordiam inter regem 
et Pen 'suum movendunı, proditorie dixit 
Willielmo Pend, Willielmo Fowle, et Sampsoni 
Halk, sub hac forma, viz. quod Willielmus 
Pend et Jobannes Alkerter olim servientes 
dicti Richardi comitis Warwici fuerunt, et nunc 
quod ıdem comes diem suum clausit extre- 
mum; et hoc non obstante infra breve habe- 
rent comitem Oxonis (qui superstes est) infra 
hoc regnum Angliz, qui in futuro parcellam 
hujus patris gubernet ;, afiirmandoque ulterius 
verba sua culdam Galfrido Peke, quod Ed- 
vardus quem vos vocatis regem Anglia falso 
fait, &c.; dicendo, quod idem Edvardus per 
subtileın artem suam eundem comitem War- 
wici interfecit et murdrarit, ac fratrem suum, 
nuper ducem Clarenciz, ad mortem simili mo- 
do traxit, non habens causas nec aliquam veri- 
tatem; et dicendo, quod quicunque inherita- 
bilis sit directe post mortem naturalem Henrici 
sexti (nunc de factq, et non de jure, regis An- 
glie), ad corovamı Angliz ille tantummodo si- 
neret et suus homo esset. Et multa alıa hujus- 
modi verba proditorie dixit.—Utlagatus fuit, 
rout patet per rotul. session. Kanc. anno 18 
. 4 


Thomas Hever’s Case, (Kancie). Anno deti- 
mo octavo Edvardi quarti. 

Thomas Hever indictatur, pro eo qguod pro- 
ditorie dixit, * quod ultimum parliamentum do- 
“mini regis, apud Westmonasterium tentum, 
‘ magis simplex et insuficiens fuit quam un- 
‘quam antea.’ Et ulterius, ‘ Quod dominus 
€ rex proposuit moram suam infra comitatum 
* Kancis trabere et amoreın ligeorum suorum. 
‘ ibidern habere, quis amorem cordialem infra 
‘ eandem civitaten non habuif, nec in futyro 
* bLabebit ; et quod si episcopus Batboniengis 


\ 
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“ morietur, quod tanc immediate Thomas ar- 
© chiepiscopus Cantuariensis et cardinalis Au- 
€ glie caput suum amitteret.” Et multa diver- 
simoda verba proditoria de rege quam alia 
verba malitiosa de dominis suis, taın spirituali- 
bus gquam temporalibus.—ÜUtlagatus, prout pa- 
tet per rotul. sessionis. 


Collingbourn’s Case, (London). 
secon. Richardi tertii. 


Willielmus Collingbourn, nuper deL 3 

in comitata Wilts, armiger, et alii falsı prodi- 
tores, mortem regis et suhjectionem regni pro- 
ditorie imaginaverunt et coınpassi fuerunt : et 
ad illud perimplendum, excitaverunt, &c. 
quendam Tho. Yate ei offerendo octo lrbras ad 
partes transmarinas exire, ad loquendum ibi- 
dem cum Henrico nuncupante se comit. Rich- 
mandiz, et alüis, &c. proditorie attinct. per 
parliamentum, &c. ad dicendum, quod ipsi 
cum omni potestate, &c. revenirent in Angliam 
citra festum Sancti Lucz evangeliste, et totum 
integram redditum totius regni Anglız, de ter- 
mino Sancti Michaelis, &c. in eorum releva- 
men haberent, Et ulterius, ad demonstran- 
dum eis, quod per concilium ipsias Willielmi 
Collingbourn, sı dietus comes Rıichmundiz, et 
alii, &c. ad terram Angli, apud Poole, in co- 
mitatu Dorcestrie, arrivare voluerunt, ipse 
Willielmus Collingbonrn et alıı proditores, eis 
associando commotionem populi ipsius regis, 
Insurrectionem et guerram erga Ipsum regem 
interim levare causarent ; et partem ipsorum 
falsorum proditorum contra regern in omnibus 
acciperent; et omnia infra regnum Anglise ad 
eorum dispositionem essent. Ft ulterius, ad 
dicendum et demonstrandum dictis proditori- 
bus, &&c. ad destinandum Johannem Cheyney 
usque ad regem Franciz, ad demonstrandum 
sibı, quöd ambassiatores sui in Angliam ä 
dicto rege Franciz venientes defraudari debe- 
ant; et quöd rex Anglıe nullum promissum eis 
custodicet sed solummodo ad deponendum seu 
ad respectuandum gaerram inter dominum re- 
gem tempore hyemali, ed quad in principio 
 temporis zstivalis Anglica potestas in omnibus 
reparari possit ad bellum dicto domino regi 
rancie prebendum, et eundeın regem et ter- 
ram suam adtunc finaliter destraendo. Et ul- 
teriüs ad advisandum ipsum regem Francie ad 
auxilium dictorum protlitorum pecuniis, &c. ut 
ipse iter regis Anglie usque terram Francis 
impedire proponet. Etsic predictus Williel- 
mus Collingbourn et alii faerunt proditori® ad- 
berentes, &c. Et quöd pradictus Wilielmus 
Colliogbourn, et alıı falsı proditores, Deum 
pre oculis, &c. & diuturno tempore intendens 
per covinam assensum et voluntatem diverso- 
rum aliorum proditorum eisdem proditoribns 
adherentium, &tc. associaverunt, et mertem 
regis per guerram, commotionem, et discor- 
diam inter regem et ligeos suos infra regnum 
Angliz levandum, cormhpassi fuerunt, &c. Et 
ad ıllud perimplendum, pradictus Willielmus 
Collingbourn, et alii, diversas billas et scriptu- 
ras in rythmis et balladis de urmaranonihen 


seditionibus, et loquelis, et proditoriis excita- 


Hular, an. 


tiontbus, falsd et proditori® fecerunt, scripse- 
runt, et fabricaverunt, et illas per ipsos sic 
factas, scriptas, et fabricatas, die, &c. super di- 


'versa ostia ecclesis cathedralis Sanctı Pauli, 


London, proditori® posuerunt, et publice ibi- 
dem fixerunt, ad movendum et excitandum Ii- 
eos regis billas et scripturas illas legentes et 
intelligentes, commotionem et guerram erga 
ipsum regem facere et levare, contra ligeanci 
sus debitum, et finalem destructionem regis, 
et subversionem regni, &c.—Judgment, to be 
hanged, drawn, and quartered. 


Bagnall’s Case, (London). Anno nono Hen- 
ricı septimi. 

Thomas Bagnall et alii mortem regis imagi- 
narerunt, &c. et ad intentionem pradietam, 
udd populi regis cordialem amorem retrahere, 
&e. dıversas bıllas et scripturas in rythmis et 
balladis de murmurationibus, seditionibus, et 
proditoriis excitationibus, tam versus regem 
quäm alios .magnates de consilio suo tangent.. 
proditori& fecerunt, &c. super ostium ecclesis 
sancti Benedicti in Gracioys-street, et super le_ 
Standard in Cheap, ac super ostium ecclesie 
Pauli posuerunt, &c. et quod ipsi fuerunt ad- 
bzrentes cuidam Petro Warbeck, inimico regis, 
in partibus transmarinis existent. ad levandum 
guerram ad deponendum regem.— Judgwent, 

to be hanged, drawıs, and quartered. 


Stanley and Clifford’s Case, (Middl.). Decimo 
Henrici septimi. 

Willielmus Stanley, miles, et Robertus Clif- 
ford, miles, ad invicem inter se Cominunicave- 
runt et interlocuti fuerunt de quodam Petro 
Warbeck de Thornaco sub obedientiä archi- 
ducis Austria et Burgundis, inimico domini 
regis, &c. falsö nuncupante se fore Richardum 
secundum Klium domini Edvardi nuper regis 
Anglie quarti, in partibus exterioribus ultra 
mare existent. ac mortem, &c. regis, ac subver- 
sionem regni Angliz, proditorie conspirave- 
runt, &c. et eundem regem per guerram, &c. 
in begno Anglie, levandum de coronä, &c. de- 
ponendum, &c. Et ad illud perimplendum, 
&c. predicti Willielmus Stanley et Robertus 
Cliford proditorit, '&c. inter se aggreati fue- 
runt, quöd ipse Robertus ad partes exteras 
predictas ad prefatum Petrum Warbeek, &c. 
transfretaret, et in ipsius Petri adventum ad 
guerram levanllum expectaret; et ipsum Pe- 
trum in regnum Angliee cum toto posse suo in-. 
troduceret, ipsum in regem erigeret, &c. Et 
ulteriüs dietus Wilhelmus Stanley pre&fato Ro- 
berto Clifford proditorie pramisit, &c. ad quod- 
cunque et ee eg ipse Robertus Clifford 
aliquos ad domum Willielmi Stanley & partibus 
exterioribus, per privatum signum inter ipsos 
habitum, destinaret, pro ipsius ac dicti Petri 
Warbeck, inimicorum regis,'&c. adjuvamine; 
ipse Willielmus Stanley eo toto posse adjuvare 
vellet, &c. quorum, &ec. pretextu dictus Ro- 
bertus Clifford iter suum ad partes exteras, 
prafato Petro Warbeck arripuit, &c. Et sic 
fuerunt adhzrentes, &c.—Judgment, to be 
hanged, drawn, and quartered. 
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March and Carew’s Case, (Surrey). 
tricesimo Heurici octavi. 

Henricus Marchio, Exon, proditorit dicebat, 
“I like well of the proceedings of Cardinal 
“ Pool ’’ et ulteriös, * Buc I like not the pro- 
© ceedings of this realm ;’ and “I trust to see a 
* change in the world: et ulteriüs ‘I trust 
“once to have a fair day upon those knaves 
‘which rule about the king’ et ulteriüs, *I 
* trust to givethem a buffet one day.” Er quöd 
Nicholaus Carew, miles, malitiose et prodito- 
rie murmuravit, et indignatus fuit, et dicebat 
hzc verba Anglicana, ‘I marvel greatiy that 
© the indietment against the lord marquis was 
€ so secretly handled, and to what purpose ? for 
the like was never seen.’--Per bagam ses- 
sionis tent. coram Thom. Audley, cancellar, et 
alias, 30 Hen. 8. 


The Case of John Rugg, (Berkshire). In the 
thirty-first year of Henry 8. 

John Rugg, chiraler, for these words, ‘ The 
< king’s highness cannot be supreme head of the 
*church of England by God’s law.” Hugo, 
abbot of Reading, superinde dixit, * What did 


Anno 


* you for saving your conscience when you were | 'Y 


‘sworn to take the king for supreme head?’ 
Et superinde pr=dictus Joh. Rugg dixit, ‘I 
“ added this condition in my mind, to take him 
* for supreme head in temporal things, but not 
© in spiritual things.’— Per indictam. Mich. 91 
Hen. 8. 
The Case of Robert Rumwick, (Kent). In the 
thirty-first year of Henry 8. 
Robertus Rumwick indictatur, quöd cum di- 
versi fuerunt comedentes et compotantes, &c. 
Thomas Brook, tenens quendam ciphum cervi- 
sie impletum, &c. dixit, * God save the king ! 
“here is goud ale? Ad quod praedictus Ro- 
bertus dixit proditorie, &c. desiderans mortem 
regis, &c. * God savethe.cup of good ale! for 
“king Henry shall be hanged when twenty 
“others shall be saved.’ Cui pradictus Tho- 
mas- dixit, <° Knowest thou what thou sayest ? 
Predictus Robertus iterum dixit ut supra, 
° God, &c.’ ; 


The Case of Lionel Haughton, (Leicester). 
Anno tricesimo tertio Henrici octavi. 
“ Lionellus Haughton, nuper de Ormeskirk, in 


comitat. Lancastri, taylor, pro verbis, viz. be- 


ing shooting at the butts, said, “I would the 


“ king’s body had been tbere as tlıe arrow did 
“light;’ and, .“By the mass I would it had 
“been in his body.’—Per indictament. Mich. 
33 H.8. 


The Case of Edward Peacham. 


Edward Peacham was indicted of. treason 
for divers treasonable passages. in a sermou 
wbich wns never preached, or intended to be 
preached, but only. set down in writings, and 
found in his study: He wastried and found 
guilty, but not executed.—Note, Tlıat many 
of tbe judges were of opinion, that it was not 
treason. [See vol. 2. p. 870.] 


Challercomb’s Case. 


Henry Challercomb was also indicted of 
trenson for words, and was found guilty, and 
executed. 


The Case of John Williams. 


John Williams was also indicted, found guil- 
‚ and executed, for writing a treasonable 
book, called Balaam’s Ass. [See v. 2. p. 1086.] 


Upon consideration of all which precedents, 
and of the statutes of treason, it was resolved 
by allthe Judges before-named, and so certifi- 
ed to his majesty, that the speaking of the 
words before-mentioned, thoush they were as 
wicked as might be, were not treason. 

For they resolved, that unless it were by 
some particular statute, no wotds will be trea- 
son ; for there is no treason at this day but by 
the statute 25 Edw. 3, c. 2, for imagining tlıe 
death of the king, &c. and the indictment 
must be framed upon one of the points in that 
statute: and the words spoken here can bebut . 
evidence to discover the corrupt heart of him 
that spake them ; but of themselves they are 
nut treason, neither can any-indictment be 
framed upon them. j 

To chatge the king with a personal vice, as 
to say of him, © That he is the greatest whore- 
‘ monger or drunkard in the kingdom,' is no 
treason ; as Yelverton said it was held by the 
Judges, upon debate of Peacham’s Case. 





133. Proceedings against Jonn FELToN,* for the Murder of the 


Duke of 


uckingham : 4 CHarzs I. A.D. 1628. 


[Rushw. 


Coll. 635. Whitel. Mem. 1l. May’s Hist. of the Parl. 10. 
1 Clar. Hist: of the Rebellion, (Oxford ed: of 1707) 28, 42. 
3 Kennet, 45. : 4 Carte’s Hist. 195.] - Ä 


"THE town of Rochel was at this time straitly 
beleaguered by the French king, and the king of 


EEE FE TENT EEE EEE ER EEIT TEE 

® « This Felton,” says May, “ was a soldier of 
8. low stäture, and no promising aspect ; ofdispo- 
sition serious,and melancholy, butreligious in the 


England had prepared a fleet to relieve it, 
under the command of theduke of Buckinghanı, 





whole course of his life and conversatiofi; which _ 
last 1 do not mention out of purpose to counte- 
nance his unlawful act, as suppusing him to 
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who being adranced as far as Portsmouth, ou 
Saturday August 23, 1628, being Bartholomew 
Eve, was suddenly slaiu ® in his own ludyings 
sl.ere, by one lieutenant Felton, about nine ın 
tbe woruing, who with one blow, having got a 
knite for the purpose, struck the duke under 
the left rıb, anıl up into the heart, leaving tlıe 


knife in his body, and got away undiscovered, 
In the fall to the ground, the duke was heard 


to say, ° The villain hath killed me.’ Company 
conıing presentiy in, found hin weltering in his 
blood ; and each person looking upon another, 
marvelled who should do so horrid an act: a 


jealousy was presently had nf Monsieur Sobiez, 


who was then there labouring for speedy relief 
to be sent to Rochel ; but he protesting his in- 


nocen 
said, © 
° let no man suffer ıhat is innucent.” 


‚ Felton immediately stept out, and 


news was brouglit him ofthe deatlı ofthe duke: 
he Lid secure the murderer : and bishop Laud 





hare had (as sone did then talk) any Inspiration 
or calling of Gud to it :. His confessions to his 
friends, Loth public and private, were, Tihat hie 
had often secret ınutinns to that purpose, which 
be had resisted and prayed against, and had 
almost overcowe, until he was at last confirmı- 
ed in it, by reading the late dissolved parlia- 
ment’s Remonstrance against the duke: That 
then his Cconscience told him it wus just and 
laudable, to be the executioner of that man, 
whom the highest court ofjudichture, tlıe repre- 
sentative body of tlıe kingdum, had condemned 
as a traitor. But, let posterity censure it as 
tUhey please; certain it is, that Felton did muclı 
repent him of the unlawfulness of the fact, out 


of no fear of death, or punishment here, for 


Le wisbed his hand cut off before the execution, 
wich bis judges could not doom by the laws 
of England.” 

* James Howell, in a letter to the countess 
of Sunderland, dated Aug. 5ıh 1628, gıves the 
fullowing Account of this transaction: 

“ Upon Suturday last, which wus but next 
before yesterday, being Bartholomew eve, ıhe 
duke dıd rise up in a well-disposed humour »ut 
of his bed, and cut a caper or two, and being 
ready, aud having beeu under the barber’s 
band, (wbere the murderer had tbought to 
bare done the deed, for he was leaning upon 
ıhe window all the while) be went to breakfast, 
attended by a zreat company of cominanders, 
where Nlons. Suubize came to him, and whis- 
pered him in the ear ıhat Rochel was relieved: 
tbe duke seemed to slight the news, wlıich made 
some think that Soubize went away discon- 
tented. After breakfast, the duke going out, 
eul. Fryer stept before him, and stopping bim 
upun some business, and heut. Felton being 
behind, made a tlırurt with a common ten- 
penny knife over Frver's arm at the duke, 
which lighted so fatally, that he slit his heart 
in two, leaving the kuile sticking in the body. 

voL. 11: 
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am the man that have done the deed, 
Where- 
upon he was imınediately apprehended, sent to 
London, and ıhere imprisoned. The king was 
wıtbin four miles of Portsmouth, «hen the 
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had advertisement of his death thıe 21th of Aug. 
being then at Croydon, with bishop Neal and 
other bishops, consecrating bisbup Montague . 
tor Chichester. 

Whilst Felton remained a prisoner at Lon- 
don, great was the resort of people 10 see the 
man who had .committed so hold a murder, 
others came to understand what neıe tlie mo- 
tivesand inducements thereunto; to which the 
man for the most part answered, that he did 
acknouledge the fact, and condemned himself 
for ıhe doing thereof. Yet withal, confessed 
he had loug louked upon the duke as an evil 
instrunnent in the common-wealch, and that be 


was courinced thereof by tie reinonstrance of 


parliament. Which considerations, together 
with the instigation of the evil one (wlıo is ak 
wnys ready to put siuful motions into speedy 
actions) induced bim to do that which 'he did; 
He was a person of a litıle stature, of a stout 
and revengeful spirit, wbu having once received 
an iujury froım a gentleınan, be cut off a piece 
of his little finger, and seut it with a challenge 
to the gentleman to fight with him, thereby to 


The duketook out the knife, and threw it away; 
and layıny his Land ou hissword, and drawing it 
half out, said, “The villain hath killed me,’ 
(Iineaning, as sone think, col. Fryer) tor tlıere 
had been some difference betwixt them ; so 
reeling agaiost a chunney he fell down dead. 
The dutchers being wiıh child, hearing the 
noise below, came ın her niglit-geers from her 
bed-chamber, which was in an upper room, to 

akınd of rail, and tbence beheld him weltering 
in his own blood. Felton bad lost his hat ig 

the crowd, whereiu there was a paper sowed, 

wherein he declared, tnat the reason which 
ınoved lan to this act, was no grudge of his 
own, though he had been für beliiud for his 

pay, and hud been put hy liis captain’s place 
twice, but in regard lie thought the duke an 
enemy to the Stute, because he was branded in 

parliawent ; theretore what he did was fur the 

public good of his country. Yet he got clearly 

down, and su night have gone to Un horse, 

which was tyed to a hedge hard by; but he 

was so amuzed that he -missed hie way, and so 

struck into the pastry, where, although the cry 

went that sume Trenchman had done it, he 
thinking the word was Felton, buldly confessed, 

it was he that had done the deed, and so he 

was in their hands. Jack Stamford would have 

run at him, but he was keptoifby Mr. Nicholas; 

so being carried up to a tower, captain Mince 

tore off his spurs, and asking how he durst at- 

tempt such an act, making Jim believe the 

duke was uot dend, he answered boldly, thas 

he knew he was dispatched, fur ıt was not he, 

but the band of Ileaven that gave tlıe stroke ; 

and tloough his whole body had been covered 

over with arınour of proof, he could not have 

avoided it.‘ Capınin Charles Price went post 

presently to the king four miles off, who being 
at prayers on bıs kuees when it, was told bim, 

yet never stirred, nor was he disturbed a nbıt 

ull all divine service was done,” 

22 


‘ nate inghe extremity of torture, and if what he 


solutions ofall ıhe judges. 
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let hin know that he valued not the exposing 
bis wliole hody to hazard, so he mightbur have 
an opportunity to be revenged. 

Atterwards Felton was called before the 
councıl, where he confessed much of what ıs 
before mentioned concerning his inducement 
to the murder: the council much pressed hım 
w cunfess who set him on work to do such a 
bloody act, and if tbe Puritans had no hand 
therein ; he denied they had, and so he did to 
the last, titat no person whatsoever knew any 
shing of his intentions or purpose to kill the 
duke, that he revealed it to none living. Dr. 
Laud, bishop of London, being thıen at the coun- 
cil-table, told him if he would not coufess, he 
must go to (he rack, Felton replied, if it must 
be so he could not tell whom he might nomi- 































‘ laudibus legum Anglie,’ see the preamble of 
the act 28 II. 8. for the trial of felony, where 
treusons are done upon tlıe sea, and statute 14 
Ed. 3, ca. of jailors or keepers, who by duress 
make the prisoners to le approvers. 


On Thursday the 27th of November, Felton 
was removed from the 'Towerto the Gate-house, 
in order to. his trial, and was the same day 
brought by the sherifls of London to the King's 
bench bar, and the indictment being read, he 
was demanded whetber be were guilty of tlıe 
murder therein mentioned: He answered, he 
was guilty in killing the duke of Buckingham, 
and further said, that he did deserve death for 
the same, tbough he did not do it out ofmalice 
to him. So the court passed sentence of death 
upon him ; whereupnn he offered that hand to 
be cut off that did the fact; but the court could 
tot, upon his own offer, inlliet that further 
punisliment upon him: Nevertheless the king 
sent to the judges to intimate his desire, that 
his hand might be cut off before execution. 
But the court answered, that it could not be; 
for in all murders,the judgment was the same, 
unless when the statute of 25 E. 3, did alter 
:the nature of the offence, and upon a several 
indietment, as it was in queen Elizabeth’s time, 
when a felon at the bear flung a stone at a judye 
upon the beuch, for which he was indicted, 
and his sentence was to have his hand cut of; 
wbich was accordingly done. And they also 
proceeded against him upon the other indiet- 
ment fur felony, for which he was found guilty, 
and afterwards hanged. And Felton was after- 
wards hung up in chains, in manner as is usual 
upon notorious inurders ®., 


should say then must go for truth, he could not 
tell whaiber his Jordship (meaning the hishop 
of London) or which of their lordships he might 
name, for torture miglıt draw unexpected things 
from him: after tlııs he was asked nn» more 
questions, but sent back to prison. ‘The coun- 
cil then fell into debate, whether by the law of 
she land they could jJustify the putting him to 
the rack; The king being at council said, before 
any such thing should be done, let the advice of 
the judges be had therein, whether it be legal 
or no, and afterwards his majesty the 13th of 
November, 4 Car. propounded the question to 
sir Tho. Richardson, lord chief justice of the 
common pleas, to be propounded to all the 
fustices, (Yız.) Telton now a prisoner in’the 
Tower having confessed ıhat he had killed the 
duke of Buckinuham, and said he was induccd 
to this, partly for private displessure, and 
party by reason of remonstrance in parliament, 

aving also read some books, which, he said, 
defended that it was lawful to kill au enemy 
&, tlıe repnblic, the question therefore is, whe- 
ther by the law he might not be racked, and 
whether there were any law against it, (for said 
the king) if it mizht be done by law, he would 
not use his prerogative in this point, and hav- 
ing put this auestion to the lord chief Justice, 
the king commanded him to demand Ihe re- 


a m un a en was ae 

® « All the historians abound with testı- 
monies of the king's fondness for Buckingham. 
It appears that to shew his aflection io the 
duke’s memory, he gave command for n mag’ 
nificent one, tilltbe thrifty treasurer diverted 
the project by telling his majesty, ‘ Such pomp 
< would but prove but an hour's show: and It 
€ would be more for his glory to erect hima 
 stately monument that might be done for halt 
‘the cost.’ Upon which his body was privately 
interred, on September 25. And wben the 
king afterwards talked of a costly monnment, 
the treasurer is said to have used this other evä" 
sion: “Sir, I am loth to tell your majesty je 
“the world will say both here and abe. 
© you should raise a monument for ‚he du : 
‘ before you erect one for your father. See 
Kennet, 45. f 

Lord Clarendon relates the strange stors 5 
Buckingham’s father appearing tlree Limes 3 
an Ofücer of the King's Wardrobe, and direc 
ing him to tell the Duke, that if’he did not N 
ciliate the people, he would be suffered 10 an 
but a short time. 1 Clar. Hist. of tbe R« 
Ikon, 42. 


First the Justices of Serjeants Inn in Chan- 
eery-lane did mect and agree, that the king 
may not in this case put the party to the rack. 
And the 14th af November all the justices 
being assembled at Serjeants Inn in Fleet-street, 
agreeil in one, that he ought not by the law to 
be tortured by the rack, for no such punishiment 
is kuown or allowed by our law ®, N 

And this in case of treason was bronglit into 
this kingdon in the time of Henry the 6th; 
note Fortescue for this point, in his book ° de 


” See the Note to the countess of Shrews- 


bury's Case, vol. 2. p. 774. and tbe Articles 
tbere cited. 
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134. Proceedings against Mr. Rıcnarn CuANBErs, in the Star- 
Chamber, for seditious Speeches before the Privy-Council: 
5 Cuarıes I. 1629.* [1 Rushw. Collections, 670.] 


IN tbe year 1629, sir Robert Heath, the king’s 
Attorney-General, preferred an Information in 
the Star-Chamber against Richard Chaınbers of 
the city of London, merchant. Wherein, first, 
he did set forth the gracious government of the 
king, and tbe great privileges which the ıner- 
chauts have in their trading, by paying nıo- 
derate Duties for the goods and merchandizes 
exported and imported ; and setting forth, that 
the raising and publishbing of undutiful und 
false speeches, which may tend to the disho- 
nour of the king or the state, or to the dis- 
couragement or-.discontentment of the subject, 
or to set discord or variance between his majJesty 
and his good people, are offences of dangerous 
consequeuce, and by the law prohibited, and 
condemned under several penalties and punisb- 
ınents. That nevertheless Ihe said Richard 
Chambers, the 28:h day of September last, be- 
ing, amongst otlıer merchants, called tu the 
Council-board at Hampton-Court, about some 
things which were complained of in reference 
to the Customs, did then and there, in an inso- 
lent manner, in the presence or heuring of the 
lords and other of his majesty’s privy-council, 
then sitting in council, utter these undutiful, 
seditious, and false words, ° that the merchauts 
“ are in no part of the world so screwed aud 
* wrung as in England; that in Turkey they 
€ have more encouragement.’ By which words, 
he the said Richard Chambers, as the Iuforma- 
tion setteth forth, did endeavour to alienate the 
good affecuon ol his majesty’s subjects frow his 
majesty, and to bring a slander upon his just 
government: and therefore the king’s Attorney 
prayed process against him. 
To tbis Mr. Chambers made answer, That 
having a case of silk grogerams brought from 
Bristol by a carrier to Loudon, of the value of 
400. ıhe same were, by some inferior oflicers, 
attending on the Custom-House, seized without 
this defendant’s consent, notwithstanding he 
offered to give security to pay such customs as 
should be due by law; and ıhat he hath been 
otherwise grieved and damnilied, by the inju- 
rious dealing of the under-otficers of the Cus- 
tom-House ; and mentioned the particnlars 
wherein : and that being called before the lords 
of ıhe Council, he confesseth, ıhat out of the 
great sense which he had of the injuries done 
him bythe said inferior oflicers, he did utter 
shese words, “that tbe merchants in England 
€ were more wrung and screwed than in foreign 


® Land was aecused of having aggravated the 
master against Chambers, and ot having said 
co the king, ‘ If your majesty had many such 
Chambers, you would soon have no Chamber 
left to rest in.” Hist, of the Trial and Treubles 
af Abp, Land. . 2 


“ parts.” \V’hich words were only spoken in the 
presence of the privy-council, and not spokeu 
abroad, to stir upany discord among the people; 
and not spoken with any disloyal thought at 
that time of his majesty’s government, but only 
intending by these words to introduce his just 
compisint ageinst the wrongs and imuries he 
had sustained by the inferior ofücers ; and that 
as soon as he had heard a hard cunstruction 


'was given of bis words, he endeavoured by peti- 


tion to the lords of the council, humbly to ex- 
plam his meaning, that he had not ıhe leası 
eril tbought ns to his majesty’s government; 
yet was not permitted tn be heard, but present- 
ly sent away prisoper to ıhe Marstialsen : and 
when he was there a prisoner, he did again en- 
deavour by petition.to gire satisfaction to the 
lords ef the council; but they would not be 
pleased to accept of his faitliful explunation, 
shich he now makes unto tlıis honourirble court 


; upon his oath; nnd doth profess from ıhe bot- 


tom of his heart, “ that his speeches only aimed 
© ar the abuses of the inferior officers, who ın 
‘“ many things dealt most cruelly with him and - 
‘ other merchants.’ 

There were two of the clerks of the Privy- 
Council examined as witnesses to pıove the 
words, notwitbstanding the defendant coufessed 
Ihe words in his Answer as aforesaid, who prov- 
ed the words as laid in the inforınation. And 
on the 6th of May, 1629, the cause came to be 
heard in the Star-Chamber, and the court were 
of opinion, that the words spoken were a conı- 
paring of bis majesty’s government with the go- 
vernment of the Turks; intending thereby to 
make the people believe, that. his majesty's 
happy government may be termed ‘ Turkish ty- 
‘ranny;’ and therefore the Court fiyed the 
said Mr. Chambers in the sum of 2.0001. to his 
majesty’s use, and to stand commiıted to the 
prison of the Fleet, and to make subwission 
for his great offence, botlı at the couucil-board, 
in court of Star-Chamber, and at the Roy) 
Exchange. 

There was a great difference of opinion ı@ 
tbe Court about the Fine : and because it ıs a 
remarkable case, here fellowetis the numes af 
each several person „ho gave sentence, and 
the fine they concluded upon, viz. 

Sir Fruncis Cottineton, chancellor of the Fx- 
chequer, bis opinion was for 500l. fine te 
the king, and to acknonledge hıs orlence af 
the council-board, the Star-Chamber Bar, 
and the Exchange. 

Sir I’homus Kichardson, lord chief justice of 
the Cuinmon Pieas, 500:. fine to tbe king, 
and to desire the king’s favour. 

Sir Nicholus Hyde, lurd chief justice of ıhe 
King’s-Bench, 500L. aud to desire the king’s 
favour, e 
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Sir Juhn Cook, secretary of state, 1.000/. 

Sir Humphrey May, chancellor, 1,5001. 

Sır Liomus Edmunds, 2,0001. 

Sir Edward Barret, 2.0001. 

Dr. Neul, bishop ot Winchester, 3,0001. 

Dr. Laud, bishop of Landon, 3,0001. 

L. Cartton, principal secretary of state, 3,0008. 

Lord ‚ chancellor of Seutland, 3,0008. 

Earlof Holland, 1,5001. 

Earl of Doncaster, 1,5001. 

Earl of Sulisbury, 1,5001. 

Earl of Dorset, 3,000'. 

Earl ot Suffolk, 3,0001. 

E. ot Mountgomery,lord cliamberlain, 1,5001. 

Earl of Arundel, tord high marshal, 3,0001. 

J.ord Montague, lord privy seal, 3,0001. 

Lord Conway, 2,0001. 

Lord Weston, lurd trensurer, 3,0001, 

L. Coventry, lord k. of the grent seal, 1,5001. 

Su the fine was seıtled tn 2,000).— And all 

(except the two chief justices) concurred 
for a Submission nlso to be made. And 
accordingly the copy of the Submission 
was sent to the \Varden of ıhe Fleet, tronı 
Mr. Attorr.>y-General, to shew the said 
Richard Chambers, to perform and ac- 
knowledge it; and was as fullowerh: 


«“T Richard Chambers, of London, merchant, 
do humbly acknowledge, that whereas upon an 
information exhibited against me by the king’s 
attorney-general, I was ın Easter term last sen- 
tenced by the honourable cuurt of Star-Cham- 
ber, for that in September last, 1628, being 
convented before the lords and others of his 
mnajesty’s most honourable privy-council-board, 
upon some speeches then used concerning the 
merchanıs of tbis kingdom, and lis majesty's 
well and gracivous usage of them; did then, 
and there, in inso!ent, contemptuous, and scdi- 
tious minnner, falsiy and maliciously say and 
affırm, “tiiat they,’ meaning the merchants, 
“ are in no parts of the world so screwed and 
2 ME as in England ; and that in Turkey 
€ they have ınoreenco"ragement.’ Ani wbere- 
ns by the sentence ofthat hononrab!e conrt, 1 
was adjudged, among other punishinents justly 
Nnposed upon me, to make my humble ackuow- 
ledgment and subwission of th's grent uffence 
at ılıs honourabie board, before I should be 
delivered out of the prison ofthe Fleet, wbere- 
to I was then committed, ns by the suid decree 
and seutence of tlhiut cauıt, among other things, 
it doth und may appear: now I the said R. 
Chainbers, in le to the sentenre of the 
said honourable court, do humbly confess and 
acknowledge ıhe spenking of Ihese words nfore- 
raid, for the which I wus so charged, and am 
heartily sorry for the same; and do humbly 
hesecch your lordshir s all to be honourable in- 
tercc-sors fur me to his mnje<tr, that he would 
be gruciously pleased to pardon this great 
error und fault so cowmunitied hy me.” 

When Mr. Chambers read this raught of 
Submission, he thus subscribed the s.une : 





© All the aborvesaid contents and Sulmission, 


“I Richard Chambers do utteriy abhor | 


“and detest, as most unjust and false; 

“znd never tili death will acknowiedge 

© suy part ıhereof. Rıcuh. Cnaypens. 

Also he under-writ these texts of Scripture 
to the said Submission, before he returned it. 

° That ınake a man an offender for a word, 


*“ and lay a snare fur him that reproveth in the 


“ gate, and turn aside the just for a tlung of 
° noughit. 

‘ Blame nat before thou hast examined ıhe 
“truth; understand first, and then rebuke: 
€ auswer not before (hou hast heard tbe cause, 
a a interrupt men in the midst of their 
‘talk. 

‘ Doth our law judge any man before it hear 
© him, nnd know what be doeth ? 

‘ King Agrippa said unt» Paul, Thou art per- 
© mitted to spenk for chyself. 

‘ Thu shalı not wrest the judgment of the 
“ poor in his cause, thou shalt not respect per- 
“ sons, neither takea gift: for a gift doch blind 
“the cyes uf the wise, and perrert the eyes uf 
“the righite ous. " 

‘ Woe to ıhem that devise iniquity, because 
“itisin the powerof their hand, and they covet 
“ fields, aid t:ke theın by violence,; and 
€ houses, anıl take them away : so they oppre-s 
‘“aman and bis house, even a man and hıs he- 
‘ ritane. 

“ Thus saich the Lord God, let it »oflice yoa, 
“OÖ yrinces of Israel: remove violence und 
“spoil, and execute judyment and justice, take 
‘away your exactions from ıny people, saith 
“the Lord God. 

“If thou seest tl:;e oppression of the poor, 
“and violeut perverting nf judgment and justice 
“inaprovince, marvel not at the ınatter: for 
‘ he that is higher than the highest regardetli, 
® und there be higher than they. Per me, 

Rıcuarn CasiBers. 


Afterwards in the term of Trinity, the 5th 
year of king Charles, it is found in the grest 
Roll of’ this yeur, that ıhere is demanded tlıere, 
of Ktichard Chambers of London, merchant, 
2,0008. for a certain Fine, imposed on him, hi- 
ther sent by virtue of a writ of our said lurd 
the king, under the foot of thie great seal ol 
England, directed to the treasurer and buruus 
of this Exchequer, fur making execution ıhere- 
of to the use of the said Jord the king, as 18 
there contained ; aud now, that is to say, Mi 
the octab of the blessed Trinity, this terw, 
comes the said Richard Chumbers in bis own 
proper person, and demands oyer vo: ıhe de 
mand aforesaid, and it is read uuto him ; and 
he demauds oyer also of the writ aforesald, 
under the foot of the great seal ol England, 
hither sent, and ıs read untu him ın I 
words: 

“ Charies by the grace of God, of England, 
Scotland, France and Ireland, kiog, defender 
of the faith, &c. to his treasurer and barons of 
his Exchequer, health. The extrete ot certaN 
fines tuxed and adjudged by us and our count! 
in our said Council, in. our court of Star-Cha- 
ber, in the term of St, Michael, she verm of 
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Hilary, and the term of Easter last past, upon 
Thomas Barns, of the parish uf St. Clement 
Danes in the county of Middiesex, carpenter, 
and others, severally and dividedly, as they be 
there sewerally ausessed, we send unto you in- 
cluded in these presents, commanding, that 
looking into them, you do that which by law 
you ought to do agaiust them, for the levying 
of tbose fines. Wirness ourself at Westmin- 
ster, the 31st of May, in the year of our reign 
tbe 5th.” 


And the tenor of the Schedule to the said 
Writ annexed, as to the said Richard Cham- 
bers, followetl ın these words : 


“In the term of Easter, the fifth year of 
king Charles, of lLichard Chambers of London, 
merchant, 2,000. wliich being read, heard, 
and by him understood, he coınplains, that he 
is grievousiy vexed and inquieied by colour of 
the premises ; and that not justly, for ıhat pro- 
testing, tbat ıhe great roll, and the matter 
therein contained, is not in law suflicient, to 
wbich he hath no need, nor is bound by law to 
answer. Yet for plen the said Rich.rd Cham- 
bers saitlı, tbat he, of the demand afaresaid, in 
the great roll aforesaid mentioned, and every 
parcel thereof, ought 10 be discharged against 
the saıd lord the king, for tlıat he said, that he 
irom the time of’ the taxation of the aforesaid 
fine, and long before, was @ freeman and a 
inerchant of this kingdom ; that is to say, in 
the parısh of the blessed Mary of the Arches, 
ın the ward of Cheap, Londun: and that by a 
certain act ın the parliament of thelord llenry, 
late king of England, the third, held in the 
ninth year uf his reign, it was provided by au- 
thurity of the said parliament, that a freeman 
shall not be amerced for a little offence, but ac- 
cording to the manncr of the said offence ; and 
: for a great oflence, according to the greatness 
of tlie offence, saving to him his contenement 
or freehold ; aud a wierchant iu tlıe same man- 
ner, saving unto hin his merchandize; and a 
vıllain of any otber than the king after the same 
manner to be amerced, saving his wainage; 
and nune of the said amerciaments to be ım- 
posed but by the oaths of good and lawful 
men of the neighbourhood : und by a certain 
other act in the parliament of the. lord Ed- 
ward, Inte king of England, the first, held in 
the third year of his reign, it was and is 
provided, ıhat no city, borough, or town, 
nor any man, sball be amerced, without ren- 
sonable cause, and according to his trespass ; 
that ıs tosay, a freeman, saving to him his 
contenement ; a merchant, saving to him his 
merchandize ; and a villain, saving to him 
his wainage:: and this by their peers: and by 
the same act in the parlinment of the said 
lord Henry, late king of England, the third, 
beld in the 9th year of his reign aforesaid, it 
was and is provided by ıhe authority of the 
saul parliament, that no freeman should be 
saken orimprisoned, or disserzed of his freehold, 
or liberties, or free-customs, or out-lawed, or 


banished, or auy way destroyed : and .that the 
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lord ıhe king sbould not go upon him, nor 
deal with hım, but by a lawful judgment of hie 
peer«, or by ıhbe luw of the land: and by = 
certain act in parliament of the lurd Edward, 
late king of England, the third, held in the 
filth year of his reign, it was and is provided by 
the autbority of the said parliament, that ne 
man benceforward should be attached by rea- 
son of any accusation, nor prejudged uf life 
or member, nor that his lands, tenements 
goods or chattels should be seized into the 
hands of the lord the king against the forms 
of ıhe Great Charter, and the law of the land: 
and by a certain act in the parliament of the 
lord Henry, late king of England, the seventh, 
held in the third yeur of his reign, reciting, that 
by unlawful maintenances given of liveries, 
sigus, and tokens, and retainders by indentures, 
promises, oaths, writings, and other imbraceries 
of ıhe subjects of the said lurd the king, false 
demeanors of sheritfs, in making of pannels, 
and other false returis, by taking of money by 
Jarors, by great riots and unlawful assenihlies, 
the policy and good government of this king- 
dumm was almost subdued ; and by not punish- 
ing ofthe said inconveniencies, and by occasıon 
of.the premisses, little or nothing was found by 
inquisition ; by reason thereof, ıhe laws of the 
land had little effect ın tlieir execution, to the 
increase of murders, robbceries, perjuries, and 
insecurities of all men living, tu the loss of their 
lands, and goods, to the great Jispleasure of’ 
Almiglıty God ; it was ordained for reformation 
ofthe premisses, by authority of the said par- 
lıament, that tlie chancellor and treasurer of 
England for the time being, and the keeper:.of 
the privy»eal nf ıhe lord tbe king, or ıwo of 
them, calling to them one bishop, one lord 
temporal of the most honourable council ofthe 
lord the king, and the two chief justices of ıbe 
King’s-beuch and Common Pleas for the time 
being, or two other justices in their absence, by 
bill or information exhibited to the chraucellor 
for ıhe king, or any other, against any person, 
for any other ill behaviours aforesaid, have au- 
thority of calling befure them, by writ of privy- 
seal, such maletactors, and of examining them 
and others by their discretion, and of punish- 
ing such as they find defective therein, accord- 
ing to their demerits, according to the form and 
efiect of ıhe statutes thereof made, in the same 
manner and form as tbey might and ought to 
be punished, if they were thereof convinced ac- 
cording to the due course of law : and by a 
certain other act in the parliament of tbe lord 
Henry, late king of England, the eighth, held 
in the 21st year of his reign, reciting the 
offences in the foressid statute uf the said Inte 
king Henry the seventh, befure-mentioned, by 
authority of the said. parliament, it was and ıs 
ordamed and enacted, that henceforward the 
chancellor, trensurer of England, and the pre- 
sident of the most honourable privy-councıl of 
the king, attending bis most bonourable person _ 
for the time being, and the lord keeper of the 
privy-seal of the lord tie king, or two of them, 


calling to them one bishop, and one temporal 
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Word, or te most honourable couneil of the 
loru ine ang, and two chief justices of the 
K:ıy's-beaca, aud Common Pleas for the time 
De...g, vr two Justices je their abseuee, by any 
bin vr intormation then after to be exlubited 
w the chunceilor of England, the treasurer, the 
president of the ınost honourable council of tbe 
lord the king, or the keeper of the privy-seal 
ei che lord the king for the time being, for any 
misdemeanor in the afuresmid statute of king 
Henry the seventh aforesaid before recited, 
from hencefortl have full power and authority 
ef calling before them, by wris or by privy-seal, 
such malefegtors, and nf examining of them 
and others hY their discretion, and of punishing 
those that are found defective according to 
their demerits, according ' to the form and 
eifect of the said statute uf the aforesard lord 
king Henry the seventh, and of all other sta- 
sutes thereupon made not revoked and expired, 
in the same manner and forın as they might 
and vught to be punished, ifthey were convicted 
according to the due order of the laws of tlie 
said lord tlıe king. And by the aforesaid writ, 
under the foot of the great seal, it manifestly 
appears, that the said fine was imposed by the 
lord the king and his couneil, and not by the 
legal peers of the saıd Richard Chambers, nor 
by the law of ıhe land, nor according to the 
manner of the pretended offence of tie snid 
Richard Chambers, nor saving unto bim his 
merchandize, nor for any oflence mentioned in 
the: said statutes. All and singular the which, 
the said Richard Cliambers is ready to verify 
to the court, &ic. and demands judgment ; and 
that he be discharged of the said 2,000/. aguiast 
she said lord, the now king; and that asto the 
premisses he may be dismissed from this court. 
WATERHOUSE.” 

With this Plea, he aunexed » Petition to 
the lord chief baron, and also to every one of 
the barous, humbiy desiring the filing of the 
plea, with other rensons in tie manner of a 
motion at she bar, because he said, counsel 
world not move, plead, nor set hand to it, as 
further appeareth, 


The copy of the Order upon Mr. Attorney’s 
motion in the Exchequer, the 17th of July, 
1629, after the Plea put in, and order to file 
it. Per the lard chief baron. 


« Touchiug the Piea put into these court hy 
Richard Chambers, to discharge himself of a 
Aine of 8,0008. seton him in the Star-Chamaber, 
* forasmuch as sir Kobert Heath, knight, bis 
shajesty's attorney-general, informed this court, 
that the swid Chambers in his said pleu recites 
dirers stutates, and Magn« Charta, and what 
oßeaces are punsshable in the Star-Chuinber, 
and how the proceedings ought to be; and 
upon the whole matter concludes, that the 
seid fine was impnwed by the king and his 
eouncil, and not by a legal jwdgiment of his 
peers, ner by the laws of the land, nur ageord- 
ing to the manner of hie olfence, nor saving 
his merchandıze, nor forany ollence mentioned 
än the said sintuseg ; which plea, Air. Athorney 


conceiving it to be very frivolous and insufh- 
cient, and derogatory to the honoer and juris- 
diotion of te coust of Star-Chamber, humbiy 
prayeth mighö not be allowed of, nos filed: it 
is therefore this day ondexed, that the said 
plea shall be rend on Saturday nest; and then 
upon hearing the king’s oounsel, and the coua- 
sel of the saıd Richard Chambers, this court 
will declare tbeir further order tberein ;, and in 
the mean time the said plea is notto be filed. 
nor delivered out.” 

In Michaelmas term following, Mr. Cham- 

bers was brougbt by a Habeas Corpus out of 
the Fleet; and the warden did retum, 
“ That he was committed to the Fleet by vir- 
tue of a decree in the Star-Chamber, by reason 
of certain words he used at the councı-table, 
viz. hat the merchants of England were 
screwed up bere in England more than ie 
Turkey. And for these and otber words of de- 
famation of the government, he was censured 
to be committed to the Fleet, and to be there 
imprisoned until he had made his submission at 
tbe council-table, and to pay a fine ot 2,000/. 
And now at tha bar he prayeth to be delivered, 
because tlis sentence ıs not warrasted by auy 
law ar statutex fur the statute of 9 I. 7, whicls 
is the foundation of the court of Star-C hanıber, 
doth not give them any authority to punisb for 
words only. But all the court informed hin, 
that tbe eourt of Star-Chamber was not erected 
by the statute of 3 H. 7, but was a eourt many 
years before, and one of (be most high and ho- 
uourable courts ofjustice; and to deliver one 
who was comınitted by the decree of one of the 
eourts Of justäce, was net the usage of thin 
court; and therefore he was remanded.” 


As a concurrent proof of these proceedings 
concerning Mr. Chambers, we shall insert here 
a Petition of bis (though uut oftime) to the 
ng Parliament. 


To the Parliament of the Commonwealth of 
England, Scotland, and Ireland. 


The brief Remonstrance and lumble Petition 
of Richard Chambers, merchant, late alder- 
derman and sheriff of the city of London : 
“ Shewing; That in tbe parlismeot held in 
the years 1627 and 1628, it was voted and do- 
clared by the honourable house of commens, 
that whosoerer shall eounsel or adrise the tak- 
ing or levying of the subsidy of Funnage and 
Poundage, not granted by parliament, or sbail 
be any actof or instrument therein, shall be 
reputed ass innovalor iz te government, and a 
capital enemy te the kingdom and common- 
wealth; and # any merchant or person what- 
soever shall oluntarily yield or pay the sasd 
subsidy of Tanmuge amd Poundage, not being 
granred by pasliaınent, tbey shall likewise be 
reputed betrayers ef the liberties of Engiand, 
and enetflies to the same, as nray appear by the 
seid Order upen record. 

“« In submissinn end obedience whersunto, 
tbe penitioner first opposed amd withstood the 
payment of Tunnage awd Poundage, umsil they 
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were setiled by parliament, and all etker sllegrl 
taxes ; for which submission and obedience, m 
the years 1628 and 1629, the petitioner had 
7,0602. of lıis goods wrongfully taken and de- 
tained from him by the late king’s officers and 
farmers of the Custom-house of London, for 
pretended duties, and a heavy sentence and 
fine in the Star-Chamber, which was imposed 
upon him in tbe year 1629, Besides which 
losses, the petitioner further suflered in hisperson 
by sıx whole years imprisonment in the Fleet, 
für not submitting te that senternce und fine; 
and in the year 1637, nine months imprison- 
ment in Newgate for withstanding Ship-money ; 
by which losses and imprisonments, the peti- 
toner was put by the exercise of bis calling, 
and was wounded in his credit and reputation. 

“ Which suflerings the bonewrable house of 
eoınmons (upon the petitioner’s oomplaiat in 
the year 1640,) taking into their 1 ag consi- 
siderations, were pleased to refer the examina- 
uoa thereof to a Committee of fifty members, 
sberein were inchided the cammitter for the 
navy and costoms; who being well satisfied of 
the truth tliereof, by oath, and other good sufl- 
cient proofs upon record, drew up their report, 
that the petitioner ought then to have 13,680/. 
ia part of reparation, leaving the rest of those 
reparations to the further judgment of the bo- 
nourable hause, ns by the annexed copy of that 
report may further appear. 

“ In pursoit of which report, the parliament 
then levied and received from the old farmers 
and ofücers of the customs 50,000/. for wrongs 
and nbuses done to tlıe petitioner, chiefly, and 
otber merchants, intending first to give to the 
petitioner sati:faction out of the same, because 
be was the first mean that opposed the pre- 
sended duties, and the greatest suflerer. 

*< Whereupon in tlıe year 1642, the peti- 
tioner was chosen alderinan, and in the year 
1644 sberiff of the city of London: which 
places the petitioner earnestiy endeayoured to 
sbun ; but suclı were the earnest importunities, 
and per<uasive encouragements ofdivers mem- 
bers uf the honourable house, (who then desir- 
ed to have the petitiuner in place of trast, 
for his former service to tle commonwealth) 
that tie petitioner was constrained to acoept 
not only of te place of alderman, but further 
underwent the oflice and charge of sheriff of 
London, which stood the petitioner in 4,0001. 
ıhat year. 

se But notwithstanding the nforesnid promises 
auıd intents of the parliament to give the peti- 
tinner satisfacuon, such were the great compul- 
sive exigents, and urgent necessities of thoge 
tmes, caused by the public distractions, that 
the said monies were converted to the public 
use. Therefore the parliament desired tbe pe- 
uitioner to have a little patience, promising him 

dy satisfaction as. well for the forbearance 
as for the principal debt. But the distractions 
continuing, the petitioner had neither interest 
nor any part of his principal. The parliament 
in the ycar 1648, in part of satisfaction, settled 
she petitioner in thaofice of surveyor and check 


STATE TRIALS, 5 Cuanızs I. 1099.for sedirious Speechee.  " 


[85% 


in the Custoın House of Londen, then worth at 
least 600{. per annum; but the petitioner haw 
ing enjoyed tlat place only eight months, was 
causelessily ousted Ly sinister information of in- 
truders, who bave enjoyed that oflice and di- 
vided’the profit tliereof between them ever since 
that intrusion. 

“« Morcover, the hate king, by privy seal, owes 
to the petitioner's wife (who is the relict of Mr. 
Thomas Ferrer) for linen cloth 5,000/. and for 
money lent 1,200!. for which she was assigned 
satisfaction out of the customs oftobacco. Be- 
sides, she was further assigned out of sir Tho- 
mas Dawes’ oflice 100 marks per unnum. All 
which- debts likewise lie wholly unsatisfied, to 
the petitianer’s great prejudice. 

<Besides the aforesaıd losses, binderances, 
expences, sufferings, and forbearances of the 
proät of the said ofüce, the petitioner frem time 
to time hath lad out himself for tbe common 
good, in acting, lending, spending, (aud serving) 
when others refused ; exposed himself to that 
imminent danger at Brentford, by leading out a 
troep of horse for the privileges, hberties, and 
rights of he city of London and commonwealth, 
insomuch, that thereby, and for waut of is sa= 
tisfaetion aforesaid, the petitioner, having con- 
sumned his estate, kath been constrained to sell 
and mortgage sume part of his lands to pay 
creditors, and to maintain his family, having a 
wife and nine children ; and is Jikely to be un- 
done fur obeying the parliament’s commands, 
unless by the justice and commiseration of-this 
honourable assembly he be speedily relieved and 
righted ; for that ever since the said reported 
sum, the petitioner from time to time hatlı 
made his humble addresses to the supreme 
powers for the time heing, for satisfaction there- 
of, and to be restored to the said office, but 
could not prevail. i 

“ The petitioner therefore humbly prays, that 
be may not perish for acting for tbe public good 
according to the declaration of parliament; but 
that now after 96 years suffering, whereof 12 
years in fruitless and wearisome waitings, this 
honourable assemlly would now be pleased to 
take the unparalleled sufferings ofthe petitioner 
into their grave considerations, for some speedy 
course for the petitioner’s ‚satisfaction, to pay 
his debts, and redeem his lands, by ordering bin 
the‘one moiety of his debt in ready money out 
of the daily customs of London, (from whence 
his first losses and sufferings sprang) and the 


| other moiety to be discompted upon such goods 


as.the'petitioner shall make entriesof by export- 
ation or impertation in the Custom House, Lon- 
don, until his debt with the interest be fully sa- . 
tisfied and paid; or any otlıer speedy way, asin 
your grave wisdoms shall seem meet: and in 
hike manner for his wife’s debt, which is to pay 
debts and legacies: and ıhat the petitioner may 
fortwith be restored to, and settled ın the said 
office, anrl bave reparations from the intruders. 
And the petitioner, with his, shall- in all duty 
ever pray, &c. Rıcuarn CuamBErs.” 
Sept. 6, 1654. 
The petitioner being weariel out with 12 
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year's attendance upon one parliament, in hopes | subject, grew infirm ; nnd being not relicved, 
vi reparation for his iiprisonment, troubies, | was reduced to a low estate and condition. 
and los;es, during the 11 years former interval | He died in sumizer 1658, being about the age: 
of parllament, in standing for tie liberty of the | of 70 years, 





135. Proceedings in the Star-Chamber against Dr. ALExANDER 
Leıcuron, for a Libel: 6 Cnarrezs I. A.D. 1630. 


[“ The followirg report of tliis Case is extracten 
from 2 Rushwortb, 55. Mrs. Macaulay, in 
her history, cumments on the proceedings 
against Dr. Leighton with great severity. 
2 Macaul. list. 91. Indeed, the cruelty of 
the Sentence is beyond excuse.” Hargrave.] 


ANI nformation formerly exhibited in the 
Star-Chamber against Alexander Leigbton, a 
Scotsmaun born, and a doctor of divinity, came 
to be heard the Ath of June in the cuurt of 
Star-Chamber, for framing a book eutitled, ‘ An 
€ Appeal to the Parliament, or a Plea against 
‘ Prelacy,’ wlich he printed and publ:shed, 
during the sitting of the last parliament:: and 
delivered it to diverse persons in a way of pre- 
senting just complaints (as he gave out: to the 
then commons house of parliament, 4 Car. 1. 

The defendant was charged by ıhe said In- 
forınation with framing, publisling, and dis- 
persing a scandalous book against King, Peers, 
and Prelates, wherein amonyst other. things he 
sets forth these inlse and seditious assertions 
and positions following: 

1. “ That we do not read of grenter perse- 
© cution and higher indignity done upon God’s 
‘ people in any nation professing the gospel, 
* than in this our island, especially since the 
° death of queen Elizabeth. 

2. “He terns the Prelates of this realm 
©< men of blood,” and enemies to God and the 
“state, and saith, that the ınaintaining end 
‘ establishing of bishops within this realm is a 
‘ ınain and master-sin established by law, and 
“ ıhat ministers should have no vuices in coun- 
* cil deliberative and decisive. 

3. “ Ile avowed the prelacy of our Church 
# to be ‘ antichristian and satanical;’ und terms 
‘ the.bishops, ‘ raveus and magpies,’ that prey 
€ upon the state. 

4. “He terms the canons of our clıurch, 
* made anno 1608, © nonsense canons.’ 

5. “ He disallowed and contemned the cere- 
* ınony of kueeling in the receiving of the sa- 
‘.crament, allexing that the suggestion of false 
* fears to the king by the prelacy, and the seek- 
“ing of their own unlawful standing, brought 
‘ forıh that received spawn of the beast, kneel- 
€ ing at the receiving of the sacrament. 

6. “ He aflırms that the prelates did corrupt 
“the king, forestalliug his judgment against 
* God and kondness ; and most audaciously and 
* wickediy callethh his majesty’s royal consort, 
* our gracious queen, “the daughter of Heth.’ 

7. “‘ He ınost impiously seems to commend 
* him that committed ılıe barbarous and bloody 
* act of murdering ıbe Inte duke of Bucking- 


‘ham; and to encourage oihers to second hima 
‘in the like wicked and desperate atteinpt, to 
‘ the destructiou of others. 

8. “ le lJayeth a most seditious scandal 
‘“ upon the king, state, and kingdom, wickediy 
‘ afirining, “that all that pass by us spoil us, and 
‘<weespoil all that rely upon us;’ and amongst 
‘ other particulars, instancesh ıhe black pining 
‘ death of the famished Rochelers, to the num- 
‘ ber of 15,000 in four months: by which pas- 
“ suges and wicked positions and assertions, he 
“ did, as much as in him lay, scandalize his ma- 


* jesty's sacred person, lıis religious, wise and 


* Just goverament, the persası of his royal con- 
‘ sort the queen, the persons of the lords and 
: Pen of ılıis realm, especially (he reverend 
“ bishops. 

9. “ That in another place of the said Book, 
‘ endeavouring to slander not only his majesty’s 
‘snered person and government, but also to 
‘ detract from his royal power, in making laws 
€ and canons fur government ecclesiast:cal, and 
‘in matters concerning the church, he saitlı,. 
‘that the church hath her laws frum the scrip- 
“ture,and that no kiug may make laws iu the 
“house of God: for if tliey miyht, then the 
‘ scripture might be imperfect. 

10. “ And further charged, that in another 
“ place of the said book, thinking to salve nik 
“with an expression of his sacred majesty, he 
‘ hath these words following; ‘ what pity it ie 
‘© and indelible dishonour it will be to you (he 
€ € states representative, that so ingenuous aud 
“© tractable a king should be so manstruusl 
€* abused, to the undoing of himself and lus 
“€ gubjects ?’” 

The defendant in his Answer confessed the 
writing of the Book, but wich no such ill inten- 
tion, as by tlıe said information is suggested ; 
his end therein being only to remonstrate cer- 
tain Grievances in church and state, under 
which the people suffered, to tie end the par- 
liament might take them into consideration,. 
and so give such redress, as might be for tlıe 
honour of the king, the quiet of the people, and 
the peace of the church. 

At the hearing of the cause (June 4), the de- 
feudant’s Answer was read at large, and the 
aforesaid particulars charged in the Information 
as seditious and scandalous, were also read out 
ofıhe Book. After which ıhe court proceeded 
to give Sentence, and did there declare, that it 
erdenis appeared upon pronf, That the de- 
feudaut had printed 5 or 600 of the said books, 
and that in their opinions he had committel a 
most odious and heinous offence, deserving (he 
severest punisument the coyrt could infliet, fur 


355] 
framing and publisbing a book so full of most 
pestilent, devilish and dangerous assertions, to 
he scandal of the king, queen and peers, espe- 
cially the Lishops.. 

The ıwo Lord Chief Justices being present, 
delivered their opinions, that they would with- 
out any scruple have proceeded against the de- 
fendant as for treason committed by him, if it 
bad come before them; and otlıer lords ex- 
pressiy aflırmed, that it was his inajesty’s ex- 
cceding great mercy and goodness, thaı he was 
brought to receive the censure of this court, 
and not questioned at another tribunal as a 
traitor. 

And their lordshios byan unanimous consent 

„djudged and decreed, That ‘Dr. Leighton 
should be committed to the prison of the Fleet, 
tbcre to reinain during life, unless his majesty 
shall be graciously pleased to enlarge him; and 
be shall pay a fine of 10,0008. to Ihis majesty’s 
use. 
And in respect the defendant hatlı hereto- 
fore entered into the ministry, and this court 
for the reverence of that calling, dnth not use 
to inflict any corporal or igiominious punish- 
ment upon auy persön, so long as they continue 
in orders, the court doth refer him to the High- 
commission, there to be degraded of his minis- 
try; and that being done, be shall then a!so 
for further punishment aud example to others, 
be brought into the pillory at Westminster, (tlıe 
court sitting) and tbere whipped, and after bis 
wbipping be set upon the pillory for some con- 
venient space, and have one of his ears cut off, 
and his nose slit,- and be branded in the face 
witlha double SS, for a Sower of Sedition ; and 
shall then be carried to the prison of the Fleet, 
and at some other convenient time afterwards 
shali be carried into the pillory at Cheapside, 
upon a market-day, and be there likewise whipt, 
and then be set upon the pillory, und have his 
oti:er ear cut off, and from thence be carried 
back to the prison of the Fleet, there to remain 
during life, unless his majesty shall be graci- 
ousiy pleased to inlarge him. 

This Senteuce being given toward the end of 
Trinity-term, and the court.not usually sitting 
after the term, unless upon emergent occasions, 
and it requiring some time in the Ecclesiastical 
court, io order to the degradation of the de- 
fendant, it was Michaelmas-term folluwing 
before any part of ıhe Sentence could be put in 
execution; but Nov. Ath he was accordiugly 
degraded, and on Wednesday Nov. 10th (being 
a Star-Chamber day) he was to have under- 
gone the execution of this sentence; but the 
evening before he escaped out of the Fleet, 
where he had been kept a close prisoner, and 
information hereof being given to the lords of 
the privy-council, they ordered this hue and 
cry to be printed to retake him. 


A Hue aud Cry against Dr. Leighton, by order 
of the Privy-Council. 


‘ Whereas Alexander: Leighton, a Scottish 
‘ man born, who was lately sentenced by the 
*“ bonourable court of Star-Chamber, to pay a 
voL. 111. 


STATE TRIALS, 6 Cuarızs I. 1630.—for a Libel. 


[356 


€ great fine to his majesty, and to undergo cor- 
‘“ poral punishinent, fur writing, Pruung en: 
$ pun a very libellous and scandalous 
© book against the king, and his government, 
“ lıntb this 11th day of November escaped out 
‘of the prison of the Fleet, where he wss a 
‘ prisoner: these are in his majesty’s name to 
‘ require and command all justices of peace, 
‘ sherifis, bailiffs, customers, searchers 
“ and oflicers of the ports, aud all other his ma- 
€ jesty’s loving subjects, to use all diligence for 
‘ the apprehending of thesaid Alexander Leigh- 
‘ton; and being apprehended, safely to keep 
‘him in custody, until his majcsty shall receive 
‘ notice thereof, and shall give further direction 
‘ concerning him. He is a man of low stature, 
‘ fair complexion ; he hatlı a yellowislı beard, a 
‘ high foreliead, between forty and fifty years ot 
© age. 

This hue and cry followed him to Bedford- 
shire, where he was apprehended, and brought 
again a prisoner to tbe Fleet. Concerning 
whose escape, and executing of the Sentence 
upon him aferwards, the bishop of London in 
hıs Diary, on the Ath of November, makes this 
memorial, viz. 

‘ Leighton was degraded at ıhe High-Com- 
“mission, Tuesday the 9th of November; - 
“that night Leigbton broke out of the Fleet, 
‘the wardeu says he got or was helped over 
“the wall, and moreover professed he knew 
© not this till Wednesday noon, he told it not 
“me till Thursday night. He wastaken again 
“ın Bedfordshire, and brougbt back to the 
‘ Fleet, wirhin a fortnight. Friday Novem- 
‘ ber the 16th, part of his sentence was exe- 
“cuted upon him in this manner, in the new 
‘ palace at Westminster, in term tune: 1. He 
‘ was severely whipt before he was put in the 
‘ pillorg. ®. Being set in the pillory, he had 
“one of his ears cut off. 3. One side of his 
“nose slit. 4. Branded on one cheek with a 
© red hat iron, with the letters S S, signifying a 
‘ Stirrer up of Sedition, and afterwards carried 
“ back again prisoner to the Fleet, to be kept 
“in close custody. 

* And on that day seven-niglıt, bis sores upon 
* his back, ear, nose, and face being not oured, 
‘he was whipt again at the pillory in Cheap- 
‘ side, and there had the remainder of his sen- 
‘ tence executed upon him, by cutting off the 
‘ other car, slitting the other side of the nose, 
“ and branding the other cheek..’ 

The severe punishment of this unfortunate 
gentleman many people pitied, he being a per- 
son well known both fur learning, and other 
abilities; only his unteinpered zeal (as his 
countrymen then gave out) prompted him to 
that mistake, fur which tlıe necessity of: afluire 
at tbat time required this severity from the band 
ofthe magistrate, more than perhaps the crime 
would: do ın a following juncture. 

Afterwards those who procurel his escape 
were taken and brought into the Star-Chamber, 
and proceeded against, viz. The defendants 
practising with one Leighton, a notable of- 
fender, to procure his escape out of ıhe Fleet, 

2c 
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Levingston put off his cloak, hat and breeches, 
being nli ot a grey colour, and Anderson his 
doublet, and Leigbton put theirs on, and in that 
disguise they all went out of ıhe Fleet unsus- 
pected; but were afterwards taken again, and 
for ıhese oflences, and respect had of their 
penitency, tlıey were only fined 500/. a-piece, 


” 6 In 1641 the house of Commons came to 
several Resolutions in condemnation of the pro- 


1 ought to have satisfactıon for hıs su 


and-committed to the Fleet during the king's 
pleasure ®. 


ceedings against Dr. Leighten. Particularly, 
tlıey resolved, that the fine and corporal pu- 
nishment and imprisonment by the sentence 
of the Star-Chamber were illegal, and that he 
rings and 
damages. Journ. Comm. 21 April 1641.” 
Hargrave. 





136. Proceedings in the Star-Chamber against tlıe Earl of BEpFoRD, 
the-Earl of Crarex, the Earl of SomeErseEt, Sir RoBErT Cor- 
TON, JOHN SELDEN, esg. OLivEr ST. Joyn, esq. and others, 
for publisling a seditious and scandalous Writing: 26th May, 
6 Cuarres 1. A.D. 1630. [Rushw. Hist, Coll. Tanner's MSS. 


in the Bodleian Library. | 


« The written piece, which gave occasion to 
these Proccedings, was n most unconstitu- 
tional Project® for advancing the king’s Pre- 
rogative and Revenue. It appears to have 
been sent over from Italy by the famous sir 
Robert Dudley, son ot’ queen Elizabetl's fa- 
vourite the earl of Leicester ; and sir Robert 
3 supposed to have been the author ; tlıough 
ifthat was really so, it highly refects on one, 
who on other accouuts is transmitted to us 
with high encomiums for his mental endow- 
ments and accompliehments, as the reader 
will see by consulting sir William Dugdale, 
See 2 Dugd. Baron. 222. It is probable, 
that the prosecution was commenced, in 

“ order to exculpate both James and Charles 


® On this matter Kennet thus expresses him- 
self, “On the same day [May 29, 1630 ; on 
which he just befure mentions that the prince, 
afterwards king Charles 2. had been born] 
a great cause was brought to hearing in the 
Star-Chamber concerning a Discourse, intituled, 
* A.Proposition for his Majesty’sService to bridle 
‚'* the Impertinency of Parliements,' which had 
iven so much offence and jealousy about the 
ime of the last dissolution, that the king or- 
‘ dered his Attorney-General to prefer an in- 
formation against the earls of Beifurd, Clare, 
and Sonerset, sir Robert Cotton, Mr. Selden, 
Mr. St. John, anıl others, for spreading the 
said libel. The earl of Somerset by his counsel 
pleaded that this discourse was either the same 
that was shewed him in the time of’ his attend- 
ance upon his late majesty king Jnmes, or had 
ıhe same things in it, and finding no cause of 
concealing such a former project, and imagin- 
ing itto be of no and to the present go- 
vernment, he had casually iinparted it to the 
earls of Bedford and Clare, who ufter perusal 
thereof, delivered this opinion of it at their 
next meeting, * that it was a fantastic project 
* of soine brain-sick traveller, who had made col- 
* lections of some princes in Italy, and other fo- 
* reign states, no waysuitable to thegovernment 
“of ıhis kingdom.’ And upon the depositions 
of sir David Fowlis, it appeared that the very 


the first, with their respective ministers, from 
the imputation of approving of the Project. 
It may seem surprizing to the reader, that 
sach persons as Mr. Selden, and the other 
defendants named, except the earl of So- 
merset, should lie under a suspicion of coun- 
tenancing Propositions so irreconcilcable 
with their political professions and conduct 
at the time. But, as there can be no reason 
for ses that they gave their approba- 
tion to such arbitrary proposals, perhaps 
they were included in tlıe prosecution from ® 
suspicion of having encouraged a belief, that 
the king secretly favoured the scheme and 
meditated to execute it. On consulting the 
Book intitled the “ Annals of James and 
origimal manuscript was peuned by sir Rabert 
Dudley, at Florence, and sent over hither ın 
the time of king James, by one Mr. Tates, win 
sent it in a letter to the deponent, and he de- 
ivered it to tlle earl of Somerset, and the earl 
commmunicated it to the king. — While this cause 
was hearing in a great presence of the nobi- 
lity and gentry, the king sent word to the Lord 
Keeper, “ that in respect of ıhe great joy apon 
the birth of his son, he should immediately 
order the proceedings to be stopped and the 
defendants to be discharged.” Accordingly, 
the keeper acquainted tire court with his ma- 
Jjesty’s special command, and upon which the 
said writing was ordered to be burned, as sedi- 
tious, and scandalous, and the proceedings were 
taken off the file. And here, though the pro- 
ject was proved to have been a private essay 
in @ forıner reign, and in a foreign cauntry, 
and though the stapping of process hereupon 
was a generous act of füavour, upon a proper 
season of public jny, yet those persons wlıo 
had the art, and the ill-nature, to torn every 
thing as a disgrace and a disadvantage upon 
the court, knew how to insinunte as ıf the kıne 
and the ministry had really formed that scheme 
against Ihe use of future parliaments, and tlere- 
fore would not sufler it ta be exa:nined to tle 
bottom.” 
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Charles the First,” we observe that the au- 
thor adopts a like construction, adding that 
tbe piece in question was written by sir Ro- 
‚bert Dudley at Florence, in 1613. See p. 
861.—We shall now lay before tlıc reader, 
first the writing which was the cause of tlıe 
Prosecntion ; and secondiy the account uf 
the Proceedings in.the Star-Chamber; for 
both of which we are obliged to Mr. Rush- 
worth.”' Hargrave.] 


Extract from Rushworth’s Appendir to his 
Historical Collections, vol. 1. r. 12. 


A Paorosıtıon FoR Hıs MaJEsTY’s SERVICE 
TO BRIDLE THE IMPERTINENCE OF Par- 
LIAMENTS. 


Tue Proposition for your majesty's service, 
containeth two parts: the one to secure your 
State, and to bridie the Impertinency of Par- 
liaments : tbe other, to increase your mejesty's 
Revenue, much more than it ıs. 

1. Touching the first, having considered dirers 
means, I find none so important to strengthen 
your majesty’s regal autkiority, against all op- 
positions and practises of troublesome spirits, 
and to bridle them, than to fortify your king- 
dom, by having a fortress in every chief tuwn, 
and important place thereof, furnished with 
ordnance, munition, and faithful men, as they 
ought to be, with all other circumstances fit for 
to be digested in a business of this nature; 
ordering withal, the trained soldiers of the 
country to be united in one dependency with 
the said fort, as well to secure their beginning 
as tO suaccour them in any oocasion of suspect ; 
and also to retain and keep their arııs for more 
secarity, we) the countries are no less to 
be brought in sabjection, than ıbe cities them- 
selves, and consequently the whole kingdom ; 
your majesty having by this course the power 
tlereof ın your own hands. The reasons of the 
suggests are these. 1. That in pulicy, there is 
a greater tie ofthe people by force and neces- 
sity, than merely by love and affection ; for by 
the one, the government resteth always secure; 
bat by tbe other, no longer than tlıe people 
are contenied. 2. It forceıh nbstinate sub- 
jects to be no more presumptuous, than it 
pleaseth your majesty to permit them. 9. That 
to leave a state unfurnished, is, to give the 
bridle thereof to the subjects; when, by the 
contrary, it resteth only io the prince’s hands. 
4. That modern fortresses take long time in 
winning, with such charge and difiiculty, as no 
subjects in these times have means probable 
to attempt them. 5. That it is a sure remedy 
agaınst rebellion, and popular mutinies, or 
against foreign powers; because they cannot 
weil succeed, when by this course the apparent 
means is taken away to force the king and sub- 
Ject upon 3 doubtful fortune of a set battle, as 
was the cause that moved #he pretended inva- 
sıon against the land, attempted by the king of 
Spain in the year 1588. 6. That your ma- 
Jesty’s government is the more secure, by tbe 
people’s more sulsjeetion ; and by their subjec- 
Sion, your parliamient must. he-forced opnse- 


quently to alter ıheir style, and to be conform- 
able to your will and pleasure ; for their words 
and opposition import nothing, where tlıe power 
is in your majesty’s own hands, to do with them 
wlıat you pleuse ; being indeed the chief pur- 
pose of this discourse, aud the secret intent 
thereof, fit to be concealed from any English 
at all, either cougsellors of state or other. 

For these, and divers other weighty reasons, 
it may Le considered in this place, to make 
your majesty more powerful and strong, some 
orders be observed, that are used in fortified 
countries, the governinent whereof imports as 
much as the states themselves, I mean, in times 
of douht or suspect, which are these. Impri- 
mis, that none wear arms or weapons at all, 
either in city or country, but such as your ına- 
jesty ınay think fit to privilege, and they tu be 
enrolled. 2. That as ınany higlıways as con- 
veniently may be done,be ınade passable ıhrough 
those cities and towns fortified, to constrain the 
passengersto travelthrougb them. 3. That tle 
soldiers of fortresses be sometimes cho:en of 
another nation, if subject to tlıe same prince ; 
but howsoever, not to be born in (he same pro- 
vince, or within 40 or 50 miles of the fortress, 
and not to have friends or correspondency near 
it. 4. Ihataatallthbegntesof each walled tour 
be appointed oflicers, not to suffer any unknown 
passengers to pass, withnut a ticket, shewing 
from whence he came, and whither to go. And 
that tbe gates of cach city be shut all night, and 
keys kept by the mayor or goveruor. 5. Also 
innkeepers to deliver che names of all unknown 
passengers that lodge in their houses; and if 
they stay suspiciousiy at any time, to Presen& 
them to the governor: whereby dangtruus per- 
sons seeing ihese strict courscs, will be more 
wary of their actious, and thereby misclhievous 
attempts will be prevented. All which being 
referred to your nınjesty’s wise Consideration, it 
is meet for ıne witlial 10 give you some satis- 
faction of the churge-and time to perform wlat 
is purposed, tlıat you may not be discouraged 
in the difliculty of the one, or prolongation of 
the other ; both which doulits are resolved in 
one and the same reason, in respect that, ta 
England, each chief town commonly hath a 
ruinated castle, well seated for strength, whose 
foundation and stones remaining, may be#hoth 
quickly repaired for this use, und with little 
charge and industry made strong enough, I Lope, 
for this purpose, witliin the space ol unc year; 
by adding withal bulwarks and raımpiers for ıhe 
ordnance, according to the rule» of fortification. 
The ordnance for these forıs may be of iron, not 
to disfurnish your majesty’s navy, or be at a 
greater charge tlıan is needful. 

To maintain yearly che fort, I make account 
an ordinary pay, 3,000 men will be sufiicient, 
and will require 40,000!. charge per annuın, or 
thereabouts, being an expence that interior 
princes undergo, for their necessary safety. All 
which prevention, added to the invincible sea- 
force your majesty hatlı already, and may have, 
will make you the most powerful and obeyed 


king ofthe world: which I could likewise con- 
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firm by many examples, but I omit them for 
brevity, and not to confuse your majesty ‚with 
too nıuch matter. Your majesty may find hy 
the scope of this’ discourse, the means shewed 
in general to bridic your subjects, that may be 
either discontent or obstinate. So likewise um 
I to conclude the same intent particularly, 
against the perversencss of your parliament, as 
wellto suppress that pernicious a ns to 
avoid their oppositions against your profit, be- 
ing the second part to be discuursed on: and 
therefore have lirst thought fit, for better pre- 
vention thereof, to make known to your ma- 
jesty the purpose of a general Oath your sub- 
jects may take, for sure avoiding of all rubs, 
that may hinder the conclusion of these busi- 
nesses. It is further meant, that no subject, 
„upon pain of high treason, may refuse the same 
oath, containing only matter of allegiance, and 
not scruples in points öf conscience, tlıat may 
give pretence not to be denied. The efiect of 
the oath is this, that all your mnjesty’s subjects 
do acknowledge you to be as absolute a king 
and monarch within your domivions, as. is 
among tlıe Christian princes; and your prero- 
gative as great; wherehy you ınay aud shall of 
yourself, by your majesty’s proclamation, us 
well as other sovereign princes doing the like, 
either make laws, or reverse any made, with any 
other act so great a monarch as yourself may 
do,.and that without further consent of a parlia- 
ment, or need to call them at all in such cases; 
considering, that ıhe parliament in all matters, 
excepting causes to be sentenced at the highest 
court, ought to be subject unto your ınajesty’s 
will, to give the negative or aflirmative conclu- 
sion, and not be cunstrained by their imperti- 
nencies to any inconvenience, appertaining to 
your majesty's regal authority; and this, not- 
withstanding any bad pretence or custom to the 
contrary in practise, which indeed were fitter to 
be offered a prince elected, without other right, 
than to your majesty, born successively king of 
England, Scotland, and Ireland, and your heirs 
for ever; and so received, not only of your sub- 
jects, but also of the whole world. How ne- 
cessary the dangerous supremacy of parlia- 
ments usurpation is to be prevented, the exam- 
pie of Lewis the 11th, king of France, dotlı ına- 
nifest, who found tbe like opposition as your 
majesty doth, and by his wisdom suppressed it. 
And to the purpose here intended, which is not 
to put down altogether Parliaments and their 
authority, being in maıry cases very necessary 
and fit; but to abridge tlıeın so far, as they seek 
to derogate from your majesty’s regal authority, 
and advancement of your greatness; the caution 
in offering theaforesaid Oath, may require some 
policy, for the easier passage at first, either by 
singular or particular tractation ; and that so 
near about one time over the land, as one go- 
vernment may not know what the other intend- 
eth; so it may pass the easier, by having no 
üme of combination or opposition. There is 
another means also ınore certain than this, to 
. bring to pass the oath more easily, as also your 
proft and what clse pretended; which here 1 


omit for brevity, requiring a long discourse by 
itself, and have set it down in particular instruc- 
tions to inform your majesty. 

2. The second part of this discourse is, 
touching your majesty’s profit, after your state 
is secured : wberein I should observe both 
some reasonable content to the people, as also 
consider the great expences (bat princes have 
now-a-days, more ılıan in times past, to main- 
tain their greatness, and safety of their subjects, 
who, if’ they have not wit or will to consider 
their own interest so much indiflerently, your 
mujesty’s wisdom must repair their defects, 
and force them to it by compulsion,; but I 
hope there shall be no such cause, in points so 
reasonable, to increase your majesty’s revenue, 
wherein I set down divers means for your gra- 
cious self to make choice of, either all or part 
at your pleasure, and to put it in execution by 
such decrees and cautions, as your great wis- 
dom shall think fit in a business of this nature. 

Imprimis, the first means or course intended 
to increase your majesty’3 revenues ar profits 
withal, is of greatest consequence, and I call it 
a decimation, being so terıned in Italy, where 
in some part it isin use, importing the tenth of 
all subjects estates, to be paid as a yearly rent 
to their prince, and as well monied-men in 
towns, as landed-men in the countries, their 
value and estates esteemed justly as it is to the 
true value, though with reason ; and this paid 

early in money: wlich course applied in 

ngland fur your maiesty’s service, may serve 
instead of subsidies, fifteens, and such like, 
which in this case are At to be relensed, for the 
subjects benefit and content, in recompence of 
the said decima, which will yield your majesty 
more in certainty, than they do casually, by 
500,000/. per annum at the least, 

Item, ıhat when your majesty hath gotten 
money into your hands by. some courscs to be 
set down, it would be a prufitable course to 
encrease your entrada, to buy out all estates 
and leases upon your own lands, in such sort, 
ns they be made no losers; whereby haviag your 
lands free, and renting it out to tle true value, - 
as it is most in use, and not enıployed as here- 
tofore, at an old rent, and small fines, you may 
then rent it out for at least four or five times 
more money than the old rent comes unto. So 
as if your ınajesty’s lands be already but 
60,000!. per annum, by this course it will be 
augmented at the least 200,000/. per unnum : 
and to buy out the tenants estates will come to 
a smajl matter by the course, to make them no 
losers, cousidering the gain they have already 
made upon the land: and this is the rather to 
be done, and the preseut couıse changed, be- 
cause it hath been a custom used merely 10 
cozen the king. 

Item, whereas most princes do receive the 
benefit of salt in their own hands, as a matter 
of great profit, because they reccivg it at the 
lowest price possible, and vent it at double 
gain yearly; the same course used by your 
mnjesty, were worth at least 150,000/. per 
annum. Ät is likewise in other parts, that all 
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weights and measures of the land, either in 
private houses, shops, or public markets, should 
be viewed to be just, and sealed once a year, 
paying to the prince for it; which in England, 
applied to zes ınajesty, with order to pay 6d. 
for the sealing of each snid weight or measure, 
would yield near 60,000/. per annum. 

Item, tbough all countries pny a gabella for 
transportation of cloth, and so Iikewise in Eng- 
land; yet, in Spain, there is impost upon the 
wools, wbich in England is so great a wealth 
and beneft to the sleep-masters, as they may 
well pay you 5/. per cent. of the true value at 
the shearing, which I conceire ınay be wortlı 
140,000/. per annum. 

Item, whbereas the lawyers fees and gains 
in England be excessive, to your subjects pre- 
Judice : it were better for your majesty tn make 
use thereof, and impose on all causes sentenced 
with ıhe party, to pay 5/. per cent. ofthe true 
value that the cause hath gained him ; and for 
recompence thereof, to limit all lawyers fees 
and gettings, whereby the subject shall save 
more ın fees and charges, than he giveth to 
vour majesty in the gabella, which 1 believe 
may be worth, one year with another, 50,000!. 

tem, whereas the inns and victualling-houses 
ın England are more chargeable to the travel- 
lers than in other countries, it were good for 
yoer majesty to limit them to certain ordinaries, 
and raise besides a large imposition, as is used 
ın Tuscany, and other parts; that is, a prohi- 
biting all inns and victualling-houses, but such 
as shall pay it; and to impose upon the chief 
inns and taverns, to pay 10/. a-year to your 
majesty, and tbe worst 5. per annum, and all 
ale-houses 205. per annum, more or less, as they 
are in custom. ÜOfall sorts there are so many 
an England, that this impost may well yield 
100,000. per annum to your majesty. 

Item, in Tuscany, and other parts, there is a 
gabella of all cattle, or flesh, and horses sold in 
markets, paying three or four per cent. of what 
they are sold for, which by conjecture may be 
worth in England, 200,00Q/. per annum ; using 
the like custom upon fish, and other victuals, 
(bread excepted) and for this cause, flesh, and 

‚and victuals in the markets, to be prised 
and sold by weight, whereby the subject saveth 
more in not being cozened, than the imposi- 
tion impaireth them. 

Item, in Tuscany is used a taxation of 7 per 
cent. upon all alienation of lands to the true 
value. Asalso 7 per cent. upon all dowries, 
or marriage-nonies. The like, if it be justly 
used in England, were worth at least 100,0001. 
per annum ; with many other taxations upon 
meal, and upon all merchandises in all towns, 
as well as port-towns, which here I omit, with 
divers others, as not so fit for England. And 
in satisfaction of the subject for these taxes, 
your mojesty mny be pleased to release them 
of ward>hips, and to enjoy all their estates at 
18 years old ; and in the ınean time, their pro- 
fits 10 be preserved for their own benefit. And 
also in forfeitures of estate by condemnation, 
yyur majesty may release the subject, as not to 


take the forfeiture of their lands, but their _ 
goods, high treason only excepted; and to 
allow the counsel‘of lawyers ın case of life and 
death; as also not to be condemned without 
two witnesses, with such like benefit, which 
importeth much more their good than all the 
taxations named can prejudice them. 

Item, some of the forıner taxations, used in 
Ireland and in Scotland, as may easily be 
brought about by the first example thereof 
used in England, may very well be made ta 
increase your revenue there, more than it is, by 
200,0008. per ann. 

Item, all oflices in the land, great and small, 
in your majesty’s grant, may be granted, with 
condition, to pay you a part yearly, according 
to the value: this, in time, may be worth, as I 
conceive, 100,000/. per annum: adding also 
notaries, aitornies, and such like, to pay soıne 

roportion yearly towards it, for being allowed 
b your majesty to practise, and prohibiting 
else any to practise in such places. 

Item, to reduce your majesty’s household to 
board-wages, as most other prıuces do, reserr- 
ing some few tables ; this will save your majesty 
60,000/. per annum, and ease greatly the sub- 
ject besides, both In carriages and provision, 
which is a good reason, that your majesty in 
bonour migbt do it. 

Item, I know an assureg] course in your ma- 
jesty’s navy, which may snve at least 40,000J. 

er annum, which requiring a whole discourse 
by itself, I omit;; only promise you to do it, 
whensoever you command. . 

Item, whereas jour majesty's laws do com- 
mand the strict keeping of fasting-days, you 
may also prohibit on those days to eat eggs, 
cheese, and white-meats, but only such as are 
contented to pay eighteen pence a year for the 
liberty to eat them, and the better sort ten 
shillings. The employment of this may be for 
the deience of the land, in maintaining the 
navy, garrisons, and such like, mnch after the 
fashion of a Crusado in Spain, as your majJesty 
knoweth, being first Legun there under the pre- 
tence to defend the land against the Moors. 
And the same used in England, as aforesaid, 
may very well yield, one year with another, 
100,0008. without any disgust to any, because 
it is at every one’s choice to give It or no. 
Lastly, I have a course upon the Catholies, 
and very safe for your majesty, being with 
their good-liking, ns it.may be wraught, to 
yield you presently at lenst 200,000/. per an- 
num, by raising a certain value upon their 
lands, and some other impositions ; which re- 
quirig a long discourse by itself, I will omit it 
here, setting it down in my instructions. It 
will’save your majesty at least 100,000/. per 
annum, to make it pain of death and confisca- 
tion of goods and lands, for any of the ofücers 
to cozen you, which now is much to be feared 
they do, or else they could not be so rich ; and 
herein to allow a fouth part benefit to them 
that shall find out the cozenage. » Here is not, 
meant oflicers of state, as the lord treasurer, 
&c. being oflicers of the crown. 


9 


The sum of all this account amousteth unto 
two millions, or 2,000,000/. per anan.: suppose 
it to be but one million and a half, as assuredly 
your majesty may make by these courses set 
down, yet it is much more than I promised in 
my letter for your majesty’s service. " 
some sums of money in Be by the courses 
following: imprimis, by the prince’s marriage, 
to aka all ae earis in Eogland grandees of 
Spain, and principi, with such like privileges, 
and to pay 20,000l. a-piece for it. 2. As also, 
if you make them foditaries of the towne be- 
longing to their earldoms, ifthey will pay for it 
be-ıdes, as they do to the king of Spain ın the 
kingdom of Naples. And so likewise barons, 
to be made earls and peers, to pay 19,000). a- 
piece, I think might yıeld 500,000/. and oblige 
them more sure to his majesty. 3. To make 
choice of 200 of tbe richest men of England 
in estate, that be not noblemen, and make 
them titulate, as is used in Naples, and paying 
for it; that is, a duke 30,0002. a marquis 
15,000L. au earl 10,000. and a haron or vis- 
count 5,000). It isto be understood, that ıhe 
ancıont nobility Of barons, made earls, are to 
precede ıhese as peers, though these be made 
marguiscs or dukes; this may raise a million of 
pounds aud more unto your majesty. To make 
gentlernen of low quality, and francklins, and 
rich farmers, esquires, to precede them, would 
yield your majesty also a great sum of money 
an present. I knuw another course to yield 
your mujesty at least 300,000%. in money, which 
as yet the time serveth not to Jiscover, until 
your majesty be resolred to proceed in sume of 
the former courses, which till then I omit. 
Other courses, also, that may make present 
money, I shall study for your majesty’s service, 
and, as 1 find them out, acquaint you withal, 

Lastly, to conclude all less discourses by 
the application of this course used for your 
profit, tbat it is not only the means to make 
you the riobest king that ever England had, 
but also the safety augmented thereby to 
be most secure, besides what was shewed in 


. the first part of tlus discourse; I mean, by 


the occasion of this taxation, and raising of 
monies, your majesty shall Inve cause and 
meaus to imploy ın all places of the land so 
many oflicers and ministers, to be obliged to 
you fur their own good and interest, as nothi 
can be attempted against your person, or or 
state, over land, but some of them shall, in all 
prbability, hare means.to find it out, and hin- 
der it. Besides, this course will detect many 
disorders and abuses in the public government, 
wbich were hard to be discovered by men in- 
different. To prohibit gorgeous and costly 
apparel to be worn, but by persons of good 
quality, shall save tie gentry of the kingdom 
ınuch more money, than they shall be taxed to 
ay unto your majesty. Thhus withal I take my 
eave, and kiss your gracious hands, desiring 
Rardon for my error I may comınit herein. 


Extract from Rushworth, vol. 2, p. 51. 
Ox the 39th of. May, 16%, a.great cause. was: 
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brougbt to hearing in the Star-Chamber, con- 
cerning a Discourse, intituled, * A Proposition 
‘ for bis Majesty’s Service to bradle the Imper- 
‘ tinency of Parliaments.” \Wberein tbe kıng's 
Attorney-General was plaintiff, the earl of 
Bedford, the earl of Clare, the earl of Sonierset, 
sir Robert Cotton, John Selden, Oliver St. 
John, and others, defendants. Here now fol- 
loweth the Answers of the Defendants, and the 
Judgment of the court thereupon, viz. 

Aiter the king’s Attorney-Generel opened 
the aforementioned Informauon, the Auswer 
of Robert earl of Somerser to the said Inior- 
mation, was also opened by his couacil, to this 
effect: 

Tbat (he Discourse, as he believed, was eı- 
ther the saıne that was shewed him in the time 
of his attendance near bis Jate majesty king 
James, or had many of the same things ın it: 
and finding no cause of concealing a Propos- 
tion made in a former king’s time, and haring 
no apprehension, that scandal to his ınajesty, 
or the present government, might therehy bap- 
pen, he casually imparted it to tie carls of 
Bedford and Clare, who, after perusal thereof, 
delivered their opinion concerning it, at their 
next meeting; “that it was a phantastic pro- 
‘ ject of some brain-sick traveller, who had 
‘made collections of some princes in Italy, and 
‘ other foreign states, no way suitable to the 
€ government of this kingdom.’ 

And further said, that, besides ıhat one time, 
there was nerer any Conference, nor any par 
sage by letter or otherwise, betwixt them con- 
cerning it, or with any other person, and de- 
nied that he either contrived the Proposition, 
or knew ofthe contriving tlhereof, or ever und- 
gined that his majesty would innovate the an- 
tient forın ofgorernment, dispose oftbe estalts 
of his subjects without their consents, make or 
repeal laws by proclamation without consent ol 
parliament, plant garrisons in his principal ciues 
and towns, Or put in execution any part 0 
said discourse : and the reason why he did not 
present the discourse to his ımajesty, or some of 
the lords of tbe council, or some magisträle, 
was, because he did nut cunceive the same 
in any sort concern the time of his majesty 98% 
veroment, but was contrived in some lormet 
time, asappenred manifestly, by the particulare 
therein contained; and that about 16 or 17 
yenrs agn, sir David Fowles sbewed hiın the 
project, to whom he replied, * That he ws ri 
tisfied-no use could be made tbereof, and ® 
redelivered it, and concluded that tbe divulging 
thereof was in his opinion pardoned by the g*- 
neral pardon granted upon his now majesiy ® 
coronation. 

The rest ef the Defendants denied any the 
contrivance thereof, alledging the author, # 
they were informed, was living beyond gi 
and that they aught not to be anestioned 1 
it, being writ in tbe time'of king James nn 
not in reference to Iıis now majesty'6 a 
ment, demying that they had the least 100 For 
or intention to soandalize tlıe government; 
that they.rejected the diseourse as soon 95 
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rend it, as a foolish and impertinent issue of 


_ same projecting brain; and averred tbeir 
detestation of such a project, and that they 
bore loyal hearts to his majesty, and blessed 


God for the happy and peaceable government 
under him. 

After the end the Cause in ne to 
a bearing, it & ed by che Depositious of sir 
David ge he ovelibe said Writ- 
ing from one Mr. Yates, in the time of king 
James, who brought it from sir Robert Dudley 
at Florence, together with a Letter, desiring 
bım to deliver it tn ıhe earl of Somerset, that 
he might oommunicate it to king James, which 
was done accordingly, and that in his hearing 
che eari signified a dislike thereof;; and that he 
received it back from the earl, being the or 
nal, and kept it by him till the lords of the 
couıtcil sent for it, and that he made no copy 
thereof. 

It appeared also by the Depositions of other 
witsesses, that ıhis Discourse, nine years ngo, 
was bought by them in Little-Britain amongst 
other manuscripts. 

So this Cause coming to hearing, a great 
presence of nobility being in court, the attor- 
ney-geueral opened the Charge. But before 
much proceeding, his ınajesty sent word unto 
the iord keeper Coventry, then in court, that 
the queen was brought to bed of a son, and a 
private message also was delivered to hiın from 
the king ; whereupon the Lord-Keeper declared 
in coart, tat his most sacred majesty had ta- 
ken this matter into his most serious conside- 
ration, and athough the same was of so high a 
nature, as it was necessary to be brought in 
question, (being contrary to many laws and 
stetutes, and the common law itself) yet his 
znnjesty balancing the same in the scales of 
Justice and mercy, the Author of the Discourse 
being dıscovered to live beyond the seas, found 
these Defendants ratlıer fitting to be objects of 
his Dart; than justice, they being some of 
theın noblemen, and such ns bis majesty did 
and doth well esteem and like of, in his royal 
opinion : and that his majesty was the rather 
inclined to extend his goodness, in regard of 
the time; it having nom pleased the great jus- 
trce of heaven to bless his majesty and his king- 
dom with a royal issue of his body, a hopeful 
prince, the great joy and long expectation both 
of the king and kingdum. 


Upon this declaration of the king’s pleasure . 


the Lord-Keeper made known, that the court 
by bis an! special command was to pro- 
ceed no further in tlie hearıng of tbis cause ; 
but ordered the Project, or Book, to be burnt, 
as seditious and scandalous, both to his ma- 
jesty, the stute, and government of this king- 
dom. And ordered the Proceedings to be 
zakeu off the file. : 


An Account of this Proposition is contained 
in a volume in ıhe hand-writing of archbisbop 
Sancroft among Tanuer’s MSS. in tbe Bodleian 
Lforary at Oxford. It begins with the Attor- 
ney-General’s Infurmauion as follows: 


“ To the King’s most excellent Ma’ty. 


“ Hambly complayning enformeth your most 
ex ma’ty, sir Rob. Heath kt. your 
ma’ties Artorney-Gen’all, that wbereas your 
sacred ma’tie ever since your happy accesse to 
the imperiall crowne of this realın hath gov’ned 
your people with soe much justice, and mode- 
ration, that all your good subjects do beare 
that rev’ence and love to your sacred person, 
as is justiy due to so gracious a soveraigne; 
and your ma’ty,next to the service of Almighty 
Go, and tbe maintenance of his true religion, 
hath preserved and maiutained the ancient and 
fundamentall laws of this kingdom without in- 
novation : Yet so it is, may it please your most 
excellent majesty, That some malicious per- 
sons who are a3 yet unknowne to your said At- 
torney, being ill affected to your ma’ty, and to 
your happy,gov’nement, and intending to raise 
false scandalls, and seditious rumours against 
your ma’ty, and your gracious governem’t, have 
of Iste wickediy and seditiousiy framed, con- 
trived, and written, a false, seditious, and pcsti- 
lent discvurse in these words following.” 


Then follows the Proposition as prmted 
above, ending with a formal request to the king, 
to cali on the defendants for trial, signed by the 
Attorney-Genefal. Then follows : 


The Axswer of Francis, Earle of Bedford, 
one of the Def’ts, to the Information exhi- 
bited against him, and others, by Sir R. 
Henth, kt. his Ma’ties Attorney-Gen’all. 


Tihe said Def’t, saving, &c. with all duty and 
thankfullnesse, doth acknowledge y’t bis ma’ty 
haıh with great justice and moderation governed 
his people, 'for which among the rest of his lor- 
ing subject3, this def’t hath alwnies had and 
ever shall liave a speciall love and reverence 
of his sacred person, as due to so gracious a 
sov'aigne. He doth also acknowledge his 
ma’ties gracious care to preserve and ınaintaine 
the ancıent, and fundamentall lawes of this 
kingdome, without innovation ; insomuch that 
the said def’t nev’r had thought, tlıar his most 
excellent majesty dıd entend to innovate his 
lawes in any thing : for his gov'ment hath been 
so moderate as ıhis def’t hatlı alwaies conceiv- 
ed it to be a speciall happiness to his le, 
neitherdid he, this def ae raise any naar 
at all against his ma’ty, or his gov’ment. And 
concerning the discourse in the information 
mentioned, the said def’t saith that he did not 
naıne, write, or contrive the same, nor doth 
know who did name, write, or contrive the 
same, but for declaration of the def’’s know- 
ledge and thoughts concerning the same, saith 
that he nerer dıd see or heare thesaid discourse 
untiltbe month of July or August, in the 5tlı 
year of his ma’ty’s happy reigne, about which 
time, a writing conteyning the said discourse 
was sent to tbi def, he then being at his 
house in Whoborne in Bedfordshire ; which 
was sent, as the def’t was informed, from one 
Mr. Oliver St. John, of Lincolo’s Inne, who 


‘ 
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then and formerly was of this def’t’s councell 
in his law businesse, and within two or three 
weeks after, the s’d Mr. St. John repaired to 
this def’v’s hbuse, and there this def’t and the 
e’d Mr. St. John, had some Re and con- 
fereifce concerning the said discourse, upon 
which conference the s’d Mr. St, Jolın did de- 
clare to this def't, that he had the said discourse 
froın s’r Rob. Cotton, kt. and baronett, and 
tlıat be was euformed and told, that it was 
written about the 12ch year of the late k. James, 
of blessed memory, which this def’t easily be- 
lieved, for that he observed it could not be ap- 
plied to his ma’ties time, y’t now is, as well for 
that there is in the saıne discourse mention 
made oftbe king’s son the prince, to be ınarried 
for raising of present monies, as fur some other 
assages therein, w’ch this def’t doth still be- 
eeve;; neither did this def’t think, or beleeve, 
or can be perswaded, that it was presented, or 
meant or intended to be presented to his gra- 
cious ma’ty, y't now is, for that he hath ob- 
‚served his ima’ties aversness from such courses. 
And he this def’: further s’ıh that he this def’t 
kept che same discöurse by him, till the end of 
Sept’r or beginning of Oct'b’r in the said year, 
at w’ch time this def’t repaired to his house in 
the parish of Chiswick in the county of Middle- 
sex, in w’ch parish the earle of Som’sett, and 
other of the def’ts named in the same informa- 
tion both then and before dwelt,and after some 
time of this def’t’s being at Chiswick aforesaid, 
meeti 
conferring of divers matters happening in such 
time, as tlie earle of Som’sett had been in grace 
and favour with his s’d late ma’tie, among 
“other speeches, they had communication of 
sev’all ways theu propouuded botlı for preserv- 
atioü, as also for increase of his s’d late ma’ties 
revenues. W’ch said earle of Som’sett tlıeu re- 
lated, that div’se waies had been offered unto 
him about those times, and among others he 
mentioned some like these waies y’t are ex- 
pressed in the said discourse, in the information 
specified. Whereupon this def’t did aske of 
hisl’ds’p, whether he had seen a discourse tend- 
ing to such purpose, mentioning an army and 
gabells, and he answered, y’t he had then a no- 
uon of some such matter, but did not then per- 
fectly call the particulars tliereof to mind, but 
if he ınight see it, he should then better remem- 
ber it, and thereupon this Jdef’t did send, or 


with the said earle of Som’sett, and | 


deliv’d unto bim the said copy, w’ch was sent 
unto this def’t, w’ch when the s’d earle had 
rend, he returned to this def’t, and told lim, 
that he remembred that in the time of the s’d 
late king, Heads, or Propositions of like effect, 
had been tendred unto his I’d'p. And this 
def’t s’'th he nev’r did write, or cause any topic 
thereof to be written, nor did he co’municate, 
shew, or publislı the same oıherwise than as 
aforesaid, saving to some of the l’ds of lıis ma- 
Jesties most ho’ble privy-councell by their cu”- 
mand in this M’ch'mas terme. And the said 
def’t saith, that the said discourse doth not 
concerne the present time of his ma’ty, or his 
gov'nem’t; neıther did he ev’r say, aihırıne, or 
believe, that there ev’r was any purpose to in- 
Ptaine it: neitber did this def’t disperse, or di- 
vulge the same, to the intent that the same, or 
any thing conteyned therein should be divulg- 
ed, or dispersed, as if the same had been intir- 
taıned by bis most excellent ma’ty, or by any 
otlıer, or with purpose to put in executio’, or 
to raise fears, or jealousies In any w’tsoever, or 
that his sacred ıma’ty had any purpose to alter, 
or innovate any laws of this kingdom, or the 
ancient manner of the gov'nem’t thereof, or to 
draw things to be disposed of at his will, or dis- 
pose of the states, revenues, or goods of his 
ma’ties subjects; or to make or repeale sta- 
tutes by his ma’ties proclamation, or that he 
purposed to. place, or maiutaine garrisons or 
fortıfied places for any such end, as in the s’d 
information is declared, and he is fully assured, 
y't his ma’ty nev’r did, nor will give the least 
intertainment to any such design, and the said 
def’t confesseth, y’t he did not shew or deliv’r 
the said wrighting to any of his ma’ties most 
ho’ble pary conce ar other magistrate other- 
wise than as afores’d, for what [qu, that] he 
did not, nor yet doth conceive, that it had any 
relation to his ma’ties gov’nem’t, or that he 
ever had purpose, or disposition to give care to 
such projects, or devices, or that any would so 
believe. And as to all and every the misde- 
meano's and offences in the information laid to 
the charge of this def’t, he is thereof not guilty 
in manner and forıne, as by the said informa- 
tion is supposed. W’ch matters the said def’t 
doth, and will aver and prove, as tbis ho’ble 
court shall award, and praieth tu be dismissed 
without further.attending, because af Ihe said 
suit, &e.... 
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137. The Trial of Mervıw Lord Auprey, Earl of CAstLEeHAvEN, 
for a Rape and Sodomy: 7 Cuares 1. A.D. 1651. [2 ltushw. 


Coll. 93. 


T HERE were three Indictments found at 
Salisbury in Wiltshire against the earl, the 
Wednesday preceding Easter, before the Lord 
Chief Jusüce Hyde, the L.C. J. Richardson, 
and baron Denham, Justices of Assize for that 
circuit, and special commissioners in that mat- 
ter. One Indictinent was for a Rape upon his 
ewn wife, for holding her by force, while one 
of his minions forcibly, against her will, had 
carıal knowledge of her: so that he was in- 
dicred as Przsens, Aurilians and Confortans ®; 
and therefore a principal. The other two In- 
dictiments were for Buggery with a man. 





® Britton, c. 9. says, that sodomites, sorce- 
rers, and some other oflenders, were to be 
burned. The Mirrour says they were to be 
buried alive ; in conformity with which Ld. Co. 
3 Inst. c. 10, quotes Fleta b. 1.c. 35, where I 
cannot find any such matter: however, it 
seenis likely that afterwards they had ceased 
"10 be punished capitally ; which occasioned the 
statute of 25 Hen, 8. c. 6, passed in the year 
1534, which was about six years after 11.8, 
had begun upon the suppression of Monasteries, 
[See 14 Rymer’s Fad. 258] and about t*.e time 
when the general suppressiun of them seeıns to 
have been resulved on. About a year after- 
wards (1536) the lesser monasteries were sup- 
pressed. And in four years more (1540) the 
work was completed by the final dissolution 
of all manner of abbies, priories, monasteries, 
&ıc. and tie transfer of’ their revenues and 
estates to the crown, by st. 31 H.8,c.13. $ee 
1 Cobbett's Parl. Hist. 526, 537,1 Rapin 782, 
307—821. fol. ed. and Burnet’s Hist. of the 
Reforination. The st.25 H. 8, c. 6, was re- 
pealed by the general st. 1 E. 6, c. 12, and by 
2E.8, c. 29, the crime was made felony with- 
out beuefit of clergy, but without forfeiture of 
lands or goods, or corruption of blood, which 
st.of2 E.6,c. 29, was repealed hy st. 1 Mar. 
<. 1, so both acts stood repealed until the sta- 
aute 5 Eliz. c. 17, by wlich the whole act 25 
11. 8,c. 6, is revired and re-enacted. Mr. 
Barrington in the first edition of his “ Observa- 
&,on3 ou the Statutes,” p. 31, “ Assisa panis et 
cerevisiz,” made a remarkable mistake ın quot- 
ang by memory a passage from Tacitus. He 
seems to have thought it likely that the custom 
of pelting crıminals in the pillory was derived 
$rom the antıent Germans, “ Infaines,” says be, 
“ Juto ac ca@no aAspergunt.” Ihe passage 
wbich be had in Js mind is doubtless the follow- 
ing ın Tacitus de Mor. Germ. s. 12. “ Dis- 
inctio pceenarum ex delicto. Proditores et trans- 
fugas arboribus suspendunt : ignavos et imbelles 
ei Curpore infawes coeeno ac palude, injectä ın 
super crate, mergunt. Diversitas supplicıi illuc 
zespieit; tangnäm scelera ostendi oporteat dum 


Hutt. Rep. 115.] 


ng nn 


The Judges, on Friday morning before the 
trial, being sent.tor, all but Denlinın being met 
at Serjeants-Iun in Fleet-street, these Yues 
tions were proposed them by sir Robert Heath, 
the king’s Atturney General; a Meınorial of 
which a learned judge, sir James Whitlock, 
one uf the eight hereafter mentioned, set down 
in writing; to tbe eflect following. 

1. Wbether a peer of the realm might ware 
his Trial by pcers, and plead he will be tried 
by God and the countıy? Answ. Ile might 
not : fur bis Trial by peers was no privilege, but 
the law declared by Magna Charta: which if 
he would not plead to by a trial uf his peers, it 
was standing tute. 

2. Whether a peer might challenge his peers, 
as in tlıe case of conımon Jurats? Answ. Ile 
might not, (which I thiuk isso, said that Judge) 
because they were not upon their oath, but 
upon their honour, and a chullenge ıs tried 
whether he stands indifferent, as unsworn. 

3. Whether a peer might not have "couusel 
any more than a comimoner? Answ. 1f matter 
of law appeared, he nıight; not for matter of. 
fact.—Certain Examinations havıng been tuken 
by the lords without an oath: It was resolved, 
Those could not be used until they were re- 
peated upon oatlı, unless of the party to be 
tried ; which might be read without an oatlı. 

4. Whether the Wife in this case might be 
a witness agninst ber husband for the rape? 
Answ. She miglıt : for she was the party wreng- 
ed; otherwise she might be abused*, In like 
manner a villain (vassal) might be a witness 
against his lerd in such cases. 

5. Whether, if he stood mute, he could de- 
mand his clergy? Ansu. 1f'he stood }-mute in 
the case of Rape or Buggery, be might have hs 
clergy { ın either. 
len hie a u nee a u 
the Mirrour, c. #, s. 14, p. 25%, is “ Le mortal 
pech€ de majest& vers le roy celestre de sodomy 
soy fornist per enfover les pecheurs touts vifs 
profond en terre; issint que memoire soit re- 
straine pour la grande abomination del fait.” 
The words ın Britton are, “ Soit enquis de 
ceux que felonisement en temps de pees eient 
autre hblees ou autre mesons ars. Et ceux que 
serrount de ceo atteynts solent ars, issint que 
eux sojent punys par mesıne cele chose dount 
ils pecherent;; et mesme cel jugement eyent soı- 
cers et sorceresses et södomites et mescreaunts 
appertement atteynts.” Britton fo. xvi. 

* East’s P. C. ch. x. 5. 6. 

f See the Note to Weston’s Trial, vol. 2. p. 
914. See also Barrington’s Obs. on St. West. 
lst. c. 12. 

{ The statute of 25 H.8, c. 6, in case of 
Buggerv, and of 18 Eliz. c. 7,in case of a 
Rape, take away Clergy only from such as are 


poniuntur, Hagitin abscondi.” The passage in | convicted by verdict, outlawry, or confession ; 


vor. su. 


2D 


Eu 2 
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6. Then ıf he might not be put to a trial on 
the other Indictment, might not he be for a 
later Buggery, and be denied the clergy ? Answ. 
On that he migbt by 18 Eliz. 7. 

7. Whether, in case one stood mute, Ev» 
dence might be opened by the court’s com- 
mund concerning the fact, though the delin- 
quent was to be pressed to death for his con- 
teımpt? Answ. hat wasa matter which lay in 
tbe Jiscretion of ıhe court. 

8. Whether in cases wherein clergy was al- 
lowable, ıhe party might pray it before he an- 
swered, and deny to answer otherwise? Answ. 
Tiis was a confession. 

9. Whether in a Rape there must be pene- 
tration? The Answer was in the aflırmative. 

10. The prisoner. having petitioned to be 
bailed, whether it might not begranted? Anst. 
The king, as king, was to advise about it: The 
Judges acquainted the Lord Keeper he could 
not in justice require it; vet he might be bailed 
er gralia, which was not fit in that odious case. 


At a second meeting of the Judges in Ser- 
jeants Inn, there were other things considered 
of concerning this matter. They made a dif- 
ference between Bu;yery und a Itape, in point 
of harvine the clerzy it he stond mute: for it was 
argued he might have his clergy if he stooıd 
mute in a Rape, but uot in Bugsery; becaute 
by tbe statute 25 H. 8, Buggery was made fe- 
Jony, which by tbe common law wasnot. And 
in the very creation of the offence, clerıy was 
taken away; whercas clergy lay for a rape until 
it was (should be) taken away by statute. 

It was concluded the Lords might eat and 
drink before, they were agreed, but that they 
could not separate nor adjourn till they gave 
their Verdict: That this appenred out of the 
lord Dacres of Greystock’s Case*, who was 
tried for Treason, and acquitted by his peers in 
26 Hen.8. It was agreed by the Justices in 
that case of the lord Dacres, hat verdict could 
not be given by a lesser number of lords than 
12; and that if 12 were for tbe king, and 13 
for the prisoner, the prisoner should he ac- 
gquitted: That in an Appeul, if the Defendant 
should be mute, he should be hanged ; and it 
was an Attainder, it being not within the sta- 
tute of Westminster, cap. 12. De Peine fort 
et Dure.+ No more was Treason. 

It was also agreed, That a lord of parliament 
was within the statute of Westminster 1, in case 
of Felony, and should be pressed to death. 

Farther, That if the lord Audley should have 
his clergy upon his being mute, yet he might be 
tried upon the other Indictments of Rape and 
Buggery, and should not have his clergy, by the 
statute of 18 Eliz. because the admitting him 





which do not extend to those who stand mute, 
11 Co. Bep. 30. 6, Poulter’s case ; but by the 
Set 4 of Wil. et Mar. c. 9, all who would be 
excluded in case of conviction by verdict or 
confession, are excluded in case of standing 


mute 
® Kely, 56. + S.P.C.Lib. 3, c. 60. 


to his clergy would be a supersede as to all in- 
dictments of offences within clergy, not of those 
without, by that statute: For by the common 
law, be that was admitted to his clergr was dis- 
chareged from answering any otber otience ; for 
by indictment ofthat law lıe was taken out of 
the power of the secular judge, and put into the- 
bands of the ordinary, whose prisoner be was 
all his life after. 

It was resolved, from the lord Dacres’s Case, 
That the Lord Steward, after Verdict given, 
might take time to advise upon it, for any point 
of law; that his office continued to him till his 
Judgment and Resolution ; and it was but a 
commission pro hac vice notwitbstandings 


The ARRAIGNMENT. 


The lard Coventry, Lord Keeper ofthe Great 
Seal of England, was appointed Lord High 
Steward for that day; wlo, having orders for 
the said Trial froın his majesty, gave directions 
for the same. 

The lords the peers took their places about 8 
ofthe clock in the morning, and were scated 
on benches on each side of a large table, co- 
vered with green cloth ; and below them were 
the Judges placed, and the king’s learned coun- 
sel, and the oficers of the court. And having 
disposed of themselses in their several places, 
the Lord Steward about 9 of the clock entered 
the hall uncovered, with seven maces carried 
before him by seven Serjeants at Arms, and was 
attended upon by sir John Burroughs, garter 
principal king at arms, and Mr. James Max- 
well, ustier of the black rod. 

After the Lord Steward had saluted all the 
lords the peers, (who saluted him again) he pre- 
sently ascended the state ; and being seated in 
te chair, he was presented wilh his majestv’s 
Commission by one of the masters of the Chan- 
cery, which bore date the 13th of April, 1631. 

Atter he had received the snid Commission, 
he commanded an O Yes to be made, Y one 
of the Serjeants at Arıns, for a general silence ; 
and then delivered the satd Commission to sir 
Thomas Fenshaw, Clerk of the Crown, to be 
openly read. Which being done, Mr. Maxwell 
kneeled down and presented his lordslıip with 
a white staff verge of state, which he gave to 
one of the Serjeants at Arıns, wbo held the 
same up by the cloth of state on the right hand 
thereof. And after th Commission was read, 
and the staff received as aforesaid, his grace 
commanded a solemn O Yes to be made; and 
then gave leave to all the lords, the and 
the judges, and to all privy counselloss there 
present, to be covered; and command was 
given, that none under tbat degree should keep 
on their hats upen pain ofimprisonment. And 
then the pen were severaliy called by their 
names, and each of them answered particularly, 
yiz. 1. Lord Weston,LordHighTreasurer of Eng- 
land; 2. Earlof Manchester,Lord Privy Seal; 3. 
Earl of Arundel and Surrey, Earl Marsbal; &#. 
Earlof Pembroke and Montgomery,Lord Cham- 
berlain; 5. EarlofKent; 6. Earlof Wurcester; 
7. Earl of Bedford; 8, Earl of Essex; 9. Earl 


405} STATE TRIALS, 7 Cnamss L 1631. The Trial af Mervin Lord Audley. [406 


of Dorset ; 10. Earl of Salisbury ; 11. Earl of 


fore, if you be innocent, speak beldiy and con- 


Leicester ; 12. Earl of Warwick ; 13. Earl of fidently, and fear not to Justify yourself; and 


Carlisle; 14. Easd of Holland; 15. Earl of 
Berks; 16. Earl of Denbigh; 17. Viscount 
Wimbleton; 18. Visc. Conway; 19. Visc. Dor- 
chester; 20. Visc. Wentworth; 21. Lord Per- 
cy; 22. Lord Strange; 233. Lord Cliford; 24. 
Lord Petre; 25. Lord North; 26. Lord Go- 
ring; 27. Lord Howard, 

The Ju je sir Nicholas Hyde, 
I.C.J.of ıng’s-Bench ; sir Thomas Ri- 
chardson, L. C. J. of tbe Common-Piens; sir 
Humphrey Davenport, L. C. B. of the Exche- 
quer; Baron Denham ; Judge Jones; Judge 
. Hutton; Judge Whitlocke; Judge Croke. 

The King’s Counsel : sir Robert Heath, At- 
torney-General ; sir Richard Sbelton, Solicitor- 
General; sir John Finch, queen’s Atturney- 
on ; sir Thomas Crew, king's Serjeant at 


ww. 

Oficers of the Court: sir Thomas Fenshaw, 
Clerk of the Crown; Mr. John Keeling, his 
Deputy or Assistant, 

This doue, the Lord Steward, after a solemn 
precognizance, commanded the Indictments to 
be certified and brought in; and tlıen, by a 
serjeant at arıns, the Jieutenant of the Tower 
was called to bring forth the Prisoner, (who un- 
til that time was kept in a litile room by the 
en ee) and the lieutenant brought him 
to tbe bar, with divers of tbe guard atiending 
on him, where he had a place ıu manner of a 
pew, lined with green, in which he stood ; and 
the lieutenant had anotber of the same form 
fer him to rest in, adjoining to it. And when 
he had done his obeisance to the Lord-High 
Steward and the Fear (who all re-saluted him 
again) the Lord-High-Steward spake to him in 
she manner following : 


The Lord-High-Steward’s Speech. 


My lord Audley;; the king kath understood, 
bosh by report and the verdios of divers gen- 
tlemen of quality in your own country, that you 
stand impeached of sundry crimes of a most 
high and heinous nature ; and to try whether 
they be true or not, and that justice may be 
doue accordingly, his majesty brings you this 
day to yon Trial, doing herein like tbe mighty 
King ot Kings, in the 18th of Genesis, ver. 20, 
21, who went down to see wbether their sins 
were so grierous astbe cry of them: * Because 
“ (be cry of Sodom and Gomorrah is great, and 
* their sins be grievous, I will go down (saitl 
* the Lord) and see whether they have done al- 
* together according to ıhe cry of it’ And 
kings on earth can have no better pattern to 
follow than tbe King of Heaven ; and therefore 
our sovereign lord the king, God’s vicegerent 
bere on earth, hath commandel that you shall 
be bere tried thisday, and to thatend, hach caus- 
ed these peers to be assembled : and thedesire of 
his me: is,that your trial shall be asequalasequi- 
tyand justice itself; and therefore these noble 
nen your peers (whose hearts are as full of in- 
ef jostice, and truth, as their veins full 0° 
noble bloed) are this day to try you. \Where- 


be assured that tbose that accuse you (if you 
be free yourself) shall not escape free. But if 
you be guilty of those crimes, I advise yauto 
give honour to God and ıhe king, and confess 
your fuult; for it is not vain confidence, nor 
subtilty, nor standing out in denial, that can 
hide the truth; and all shifts and subtilties 
against it are but * Concilia adversus Domi- 
‘num.’ Therefore, if truth touch you at the 
heart, and your conscience, wbich is a thousand 
witnesses, ‚and God’s grace, wlıich is greuter 
than both, stand not out against it: And ıf 
you do, God will put it into the hearts of these 
noble persons to find it out,and to do that 
which is Just. 


The Lord Audley's Answer. 


May it please your grace; I have been 
close prisoner these six months, without friends, 
without counsel or advice: 1 am ignoranı of 
the ndvantages and disadvrantnges of the law, 
and am but weak of speech at the best, and 
tberelore I desire to have the Iıberty af having 
Counsel to speak for me. 


The Lord-High-Steward’s Reply. 


For your so long imprisonment, it hath been 
to you a special favour; for you have had 
time enough to bethink yourself, aud more 
than ever any man had that hath been com- 
mitted for such an offence, and more favour 
than ever any had thatcame to this bar; and 
you shall demand nothing, which the law can 
allow, but you shall have it. But for your de- 
maend, I must move it to the lords the Judges, 
and they shall satisfy you in it, or any other 
thing you desire. 


"Tben his grace desire to be resolved of the 
Judges, Whether this demand of my lord Aud- 
ley, to have Counsel to plead for him, might 
be granted or not ? 

Tbe Judges auswere.i, That, in criminal 
cases, counsel is not to be ‚adınitted for matter 
of fact ; but for matter of law they may. 

Tbeu tbe Lord Steward proceeded to the 
Charge, commanded the three Indietments to 
be read by sir Thomas Fenshaw, Clerk of the 
Crown ; two for Sodomy with Lawrence Fitz- 
Patrick, his footman ; the third for a Rape coın- 
mitted un his own wife, the countess of Castle- 
haven: viz. 


Tbe Taree Indictments. 


The following are Copies of the said Indict- 
ments : viz. 


1. Rez versus Dominum Aunuey, for a Rape, 
T Car. I. 


e Wilts,ss. Juratores pro dnmino rege super 
‘ sacramentum suum przsent’, quod Martiaus 
* dominus Audley, nuper de Fountell Giffurd 
‘in comitatu Wilts, et /Egidius Broadway de 
‘ Fountell Gifford predict’ in comitatu predicto 
$ generosus, timorem Dei pre oculis suis non 
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“ habeırtes, sed instigatione diabolica moti et 
‘ seducti, vicesimo die Junii, anno regni domi- 
“ni nostri Caroli, Dei gratia Anglise, Scotiz, 
‘ Francis, et Hiberntz regis, fidei defensoris, 
‘ sexto, apud Fountell Giflord pr&dict’ et in et 
“ super Annam dominam Audley, uxoren pr- 
° fatı domini Martini- Audley, in pace Dei et 
“ dieti domini regis ibidem existenr insulı” fe- 
° cerunt. Et pradictus JEgidius Broadway 
“ preiicam Annanı dominam Audley, vi et 
“armis, contra voluntatem ipsius Anna ad 
“ tunc et ibidem violenter et felonice rapuit, ac 
 ipsam Annam ad tunc et ifidem contra vo- 
“ Juntatem suam violenter et felonice carnaliter 
© cognovit, contra paceın domini regis nunc, 
“coron’, et dignitar” suas, et contra formam 
‘ statuti in hujusmodi casu edit’ et provis. 

‘Et ultra, juratores predicti dicunt super 
‘ sacraimentum suum pradict', quod pridictus 
° Martinus duminus Audiey pr@dicto vicesiino 
* die Juniis ann’ sexto supradicto ; apud Foun- 
‘ tell Gifford predictam, in comitatu predicto, 
“ felonice fuit presens, auxilians, et confortans, 
© abettans, procurans, adjuvans, et manutenens 
‘ predictum /Egidivm Br. ad feioniam pradic- 
“tam, in forma pradicta felonice faciend’ et 
© perpetrand’, contra paceın dicti domini regis 
“ nunc, corouam et diguitatem suas, ac Contra 
* jorınam statuti pradicti.’ 


2. Rer versus Dominum Aupıty, for Sodomy. 
. 7 Car. 1. 


 Wilts, ss. Juratores pro domino rege su- 
€ per sacramentum suum present’, quod Mlar- 
€ tinus dominus Audley, nuper de Fountell Gif- 
€ ford in comitatu Wilts’, Deum pr= oculis non 
* habens, nec naturre ordinem respiciens, sed 
“ instigatione diabolica motus et seductus, pri- 
° mo die Junii, an’ regni domint nostri Caroli, 
“ &c. sexto, apud Fountell Gifford predict’ ia 
* Jicto comitatu Wilts, in domo mansionali 
‘ ejusdem Martini domini Audley, ibidem vi et 
* arınis in quendam Florence Fitz-patrick, yeo- 
“ man, insult’ fecit, et cum eodem Florence F 
* ad tunc et ibidem nequit’, diabolice, felonice, 
‘ et contra naturaın rem veneream habuit, ip- 
° sumque F. ad tunc et ibidem carnaliter cog- 
€ novit, peccatumque illud sodomiticum detes- 
* tabile et aboıninandum, Anglice vocat’ bug- 
€ gery (inter Christianos non nominandum) ad 
€ tunc et ibidem cum eodeın Florence F. nequit 
* diabolice, felonice, et contra naturam com- 
“ misit et perpetravit in magnam Dei omnipo- 
* tentis displicentiam, ac totius humani generis 
“ dedecus, ac contra pacem dicti dom’ r 
* nunc, coronam et d gnitat’ suas, et contra for- 
‘ mam statuti in hujusinodi casu edit’ et provis'. 


9. Rex versus Do:.inum AupLey, for Sodomy. 
7 Car. 1. 


“ Wilts, ss. Juratores pro domino rege su- 
‘ per sacramentum suum przsent', quod Mar- 
“tous dominus Audley, nuper de Fountell 
° Giftord iu cowitatu Wılt’, Deum pre oculis 
“ non habens, nec nature orglinem respiciens, 
“ scd instigatione diabolica motus et seductus, 
‘“ primo dıe Juniı, an’ regui domini nostri Ca- 
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° roli, &c. sexto, apud Fountell Giftord prdiet’ 
© ın dicto comitatu Wilts, in domo mansionali 
‘ ejusdem Nartini donsini Audley, ibidem vi et 
€ armis in quendam Florence Fitz-patrick, ven- 
‘ man, insult’ fecıt, et cuın eodem Florence F. 
© ad tunc et ibidem nequit’, diabolice, felonice, 
‘ et contra naturam rem veneream habuit, ip- 
‘ sumque F. ad tunc et ibidem carnaliter cog- 
* novit, peccatumgue illud sodomiticum detes- 
‘tabile et abominandum, Anglic® vocat’ bug- 
€ gery (inter Christianos non nominandum) ad 
“tunc et ibidem cum eodem Florence F. ne- 
‘ quit’ diabolice, felonice, et contra naturam 
© commisit et perpetravitinmagnam Dei omni- 
‘ poteniis displicentiam, ac totius humani ge- 
© neris dedecus, ac contra pacem dicti dom’ 
“ reg’ uunc, coronam et dignitat’ suas, et Contra 
‘ formam statuti in hujusımodi casu edit’ et pro- 
vis. i 


Then being asked, wbether he was Guilty 
of them, or Not Guilty? He answered, Not 
Guilty. Then he was asked how he would be 
tried ? Ihe earl said, By God and my Peers. 
Whereupon the peers put off their hats; and 
thereupon the issue was Joined. 


The Lord Sligh Steward’s Speech to the Lords. 


My Lords; The prisoner stands indicted for 
a Rape by one Indictment, and of Sodomy* 
by two; and he hath pleaded Not Guilty to 
them all: it is my duty to charge you with the 
Trial of it, and you are to judgeof it. Te of- 
fences wherewith he stands charged, are to be 
proved by Evidence ; and the crımes that come 
this day before us, may in some breed detesta- 
tion, and the person of his lordship ın others 
may breed compassion; I desire your lordships 
tu set these two aside, aud let your reason sway 
your judgment, and let that rule your aflec- 
tions, And your hearts your heads; for neither 
of these ought to be put into the balance, for 
a grain on either sideniny sway the scale. You 
are to give attentive hearing, and then to weigh 
eqnaliy, that the scale may lean the right way. 
The Judges will assist you in the points of law, 
wbich if you doubt of you are to expound it 
to me, and I tn them. And this you are to do 
without corporal oath; for the law conceiveth 
you of such integrity, that you will do that 
for justice, which others do upon their oaths; 
and therefore admits of no challenge: and God 
direct you to do as you ought., 


Then Sır Tho. Crew gave the first Charge; 
and after hin Mr. Attorney sıid as followeth : 


My Lord Steward ; May it please your grace, 
there are three Indictments against Mervın 
lord Audley; the first for a Rape, the other 
two for Sodomy. The person ıs honourable ; 
the criımes of which he is indicted dishonour- 
able; which if it fall out to be true, which is 
to be leit to trial, l dare be bold to say, never 





* See in Coke’s Eut. 352, a precedent of 
this kind in Sıatkord’s Ense, winch ın Co. $ Inst. 
59, is said to have been drawn by great advice. 
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poet invented, nor historian writ of any deed so 
toul. And although Suetonius hath curiously 
set out the vices of some of ıhe emperors who 
lad absolute power, which might make them 
fearless of all manner of punishiment, and be- 
sides were beathens, and knew not God; yet 
none of these came near this ‚lord’s crimes. 
The one is a crime, that, I may speak it to the 
honour of our nation, is of uch rarity, that we 
seldom or never knew of the like; but they are 
all ofsuch a pestilential nature, that, if they 
be not punished, they will draw from . Heaven 
a heavy judgment upon this kingdom. 


Whereupon (Ir, Attorney digressing from 
tl;e matter) the lordl Audley would bave inter- 
rupted him, and required to huld him to the 
points ın the Indictments. But the Lord High 
Steward desire his lordship to be patient, and 
assured him he should be Ieard in fit time at 
full. Whereupon Mr. Attorney proceeded again 
in his Charge as followeth : 


May it please your Grace; I can speak it 
with joyand comfort, during all my time of ser- 
rıce, both in his majesty’s farher’s time, and 
since he came to the crown, I had never the 
lıke occasion to speak in this place against a 
peer of the realm before now; and God knows 
I do it now with sorrow, and I hope I shall 
never hare the like occasion to do so much 
arain, But bis majesty, who is the pattern of 
virtoe, not only as king, but in his person also ; 
in whbom it is hard to judge whether he most 
eıcels in justice or mercy, bat I rather think 
in mercy, would have my lord Audley the pri- 
soner at the bar, heard with as much favour 
as such a crime can admit: and when he first 
beard of it, he gave strict command, that the 
troth should be searched out, tlıat his throne 
and people might he cleared from so heavy and 
heinous sins; and thereupon be was indicted 
in his own country, according to the law, ‘and 
by gentlemen of worth and quality. The Bill 
wa» fonnd; and now he is personally brought 
to the bar to be tried by these his honourable 
peers, such of whose wisdom and sincerity there 
can be no question, but that he shall have Just 
and honourable trial. And first, I shall begin 
with the Indietment of Rape. Bracton tells ug 
of king Aıhelstane's Law before the Conquest :: 
‘if the party were of no chaste Irfe, but a 
‘ whore, yet ıhere may be a ravıshment; but it 
°isa good plea to say she wus his concubine.’ 

In an Indietment of Rape, there is no time 
of prosecufion necessary; for “ nullum tempus 
“ occurrit regi:’ but in case of an Appeal of 
Rape, if the woman did not prosecute ın con- 
venient time, it will bar her. If a man take 
awaya maid by force, and ravish her, and after- 
wards she give her consent and marry him, yet 
it is a Rape. : 

For the crimen sodomiticum, our law had no 
knowledge of it till the 25th of Henry 8, by 
which statute it was made Felony: and in this 
tLere is no more question, but only, whether it 
be crimen sodomiticum sine penetratione ; and 
the lam of 15 Elız. setsit down in general word: : 


and where the law doth not distiziguish, neither 
must we. AndlI know you will be cautious 
how you will give tlıe least mitigation to so 
abominable a sın, which brought such plagues 
after it, as we may see in Gen. xvil. Levit. xvili. . 
Judg. xix. Rom. i. But, my lord, it seemed 
to me strange at the first, how a nobleman of 
his quality should fall to such abominable sins; 
but when I found he hatlı given himself over to 
lust, and that “ Nemo repenıe fit pessimus,’ 
and if once men habit themselves in ill, it ıs 
no marvel if they fall into any sins, and that he 
was constant to no religion, but in the morning 
he would be a Papist and go to mass, and in 
the afternoon a Protestant and go to a sermon. 
When I bad considered tliese things, I easily 
conceired, and shall be bold to give your grace 
a reason why he became so ill. He believed 
not God, be had not the fear of God before 
his eyes; he left God, and God left hin to his 
own wickedness : and what may not a man run 
into? What sin so foul, what tling so odious, 
which he dares not adventure? But I find in 
him things beyond all imagination: for I find 
bis ill imagination and intentions bent to bare 
ever his wife naught with the wickedest man that 
I heard of before: for wbo would not have his 
wife virtuous and good, how bad soever him- 
self be? And I find him bawd to his own wife, 
Ifshe loved him, she must love Skipwith, whom 
he honoured above all, and notany honest love, 
but in a dishonest love; and he gives his reason 
by Scripture, ‘She was now made subject to 
: Tin ;’ and therefore.if she did ill at his com- 
mand, it was not her fault but his, and he would 
answer it. His irregular bounty toward Skip- 
with was also emarkable He lets this Skip- 
with, whom he calls his favourite, spend of his 
purse 500/. per annumn; and if his wife or 
daughter would have any thing, though never 
80 necessary, they must lie with Skipwith, and 
have it froın him, and not otherwise; also tell- 


‚ing SEipSi) and his daughter-in-law, he had 


ruther have a child by him tban any other. 
But for these things, I had rather tbey should 
come of the Witnesses mouths than from me: 
and thereupon desired that the Proufs might 
be read, 


The Deposition of WaLter Bıcc. 


Walter Bigg deposed, That Amptil was a 
page to sirli. Smith, and had no more means 
when he came to my lord Audley, but the mare 
he rode on. le entertained him as his page 8 
years, and afterwards let him keep horses in 
my lord’s grounds, by which I think he enrich- 
ed himself 2,0001. but he never satat table with 
my lord till he hud married bis daughter, and 
then he gave hitn to the value of 7,0002.—That 
Skipwith was sent from Ireland to be my lady’s 
page; and that his father and motber were 
very poor folks there. He spent of my lord’s 
purse per annum 500. and he gave hin at one 
time 1,000/. and hath made divers deeds of 
land unto him. —My lord was first a Protes- 
tant; but after, by buying of Fountliill, he 
turned his religion. I 
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Lord Aunızr’s Examination. 


That Henry Skipwith bad no means when he 
caıne to hin, and that he had given him 1,0008. 
and that Skipwith lay with hım when he was 
straitened in roums ; and that he gave a farm of 
700!. per anpuin to Amptil that married his 
daughter, and at other tiınes to the value of 
7,0008. and that there was one Blandina in his 
house 14 days, and\bestowed an ill disease there, 
and therefore he sent her away. 

The lord Audley’s Examination taken before 
the Lord-Keeper, Lord-Treasurer, Lord-Mar- 
sbal, and others; which being shewed to him, 
subscribed with lıis own hand, he would not 
acknowledge, but excused it, saying his eyes 
were bad; but being perfectly read, he ac- 
knowledged it. 

My Lord-Steward’s Advice to my lord Audley. 

My lord ; I would advise you not to deny 
the things which are clearly proved ; for then 
the lords will give less credit to the rest you say, 


Tbe Countess of CastLenaven’s Examination, 


That shortly after the earl married her, viz. 
the first or second night, Amptil came to thıe 
bed’s side, while she and her husband were in 
bed, and the lord Audley spake lasciviously to 
her, and told ber, “ That now her body was 
* his; and that if sheloved him she must love 
* Amptil ; and that if she lay with any other 
€ man with his consent, it was not her faul£ but 
€ bis; and that if it was his will to have it so, 
* she must obey, and doit.’— That be attempted 
to draw her to lie with his servant Skipwith ; 
and that Skipwith made him believe he did it, 
but did it not. — That he would make Skipwith 
come naked into his chamber, and.delighted in 
ealling up his servants to shew their privities ; 
and would make ber look on, and commended 
those that had the largest.—That one night 
being »-bed with her at Fountbill, he call 
for his man Brodway, and commanded him 
to lie at his bed’s feet; and about midnight 
(she being asleep) called him to light.a pipe of 
tnbacco. Brodway rose in his shirt, and my 
lord pulled him.into bed to him and her, and 
made him lie next to her; and Brodway la 
with ber, and knew her carnally, whilst she 
made resistance, and the lord held botl her 
hands and one of her legs the while: and 

t as soon as she was free, she would 
have killed herself with a knife, but that 
Brodway forcibly took the knife from her and 
broke it; and before that act of Brodway, 
sbe had never done it,—That he delighted to 
see the act done ; and made Amptil to come 
into bed with them, and lie with her whilst he 
might - it; and she cried out to have saved 

erself. 


Then Lawrenoe Fitz-Patrick was produced : 
but before his Examination was read, the earl 
desired that neither he, nor any other, might be 
allowed Witnesses m er kim, until be had 
taken the oach of allegiance. This was re- 
ferred to the lords the Judges. 

The Judges resolvo against him, that they 


might be Witnesses, unless they were convicted 
recusants. 


The Examination of Fırz-Patrrıcz was then 
read, the truth of which he then again con- 
firmed upon Oath. 


That the earl had committed Sodomy twice 
upon his person ; tbat Henry Skipwith was the 
special favourite of my lord Audley, and that 
he usually lay with him: and thar Skipwith 
said, thatthe lord Audley made him lie with 
bis own lady; and that he saw Skipwith in his 
sight do it, my lord being present: and that he 
lay with Blandina ın his sıght, and four wore 
of the servants, and afterwards the earl himself 
lay with her in their sights. 


Then Skırwıra was produced and sworn, and 
his Examination read, which he again con- 
firmed upon oath, and deposeth, viz. 


That the earl often solicited him to lie with 
the young lady, and persuaded her to love 
bim; and to draw her thereunto, he urged 
that his son loved her not; and that in the 
end he usually lay wilb the young lady, and 
that there was love between ıhem both before 
and after ; and that my lord said, he would 
rather have a boy of his begetting ıhan any 
other; and that she was but twelve years of 
age when he first lay with her, and that he 
could not enter her body without art; and 
that the lord Audley fetched oil to open her 
body, but she cried out, aud he could not 
enter; and then the earl appointed oil the 
second time ; and then Skipwith entered her 
body, and he knew ber carnally; and that 
my lord made hin lie with his own lady, but 
he knew her not, but-told bis lord he diıd.— 
That he spent 500). per ann. of the lord’s 
purse, and, for the most part, he lay with tbe 
said earl. That the earl gave him his house 
at Salisbury, and a manor of 6004--That 
Blandina lay in the earl’s house half a year, 
and was acommon whore. 


Fırz-Patrıcz’s second Examination. 
That tbe lord Audley made him lie with him 


7 | at Founthill and ar Salisbury, and once in the 


bed, and emitted between hıs thighs, but did 
not penetrate his body ; and that he heard lıe 
did so with others. — That Skipwith lay with the 
young lady often, and ordinarily; and that the 
earl knew it, and encouraged him ia it, and 
wished to hare a boy by him and the young 
lady —That Blandina lived half a year ın my 
lord’s house, and was a common whore, 


Eouunp Scor’s Exzamination. 


He deposeth, That Skipwith frequency knew 
the young Indy, and that the ag L and 
encouraged him therein. 


Fay’s Examination. 
That Henry Skipwith and tbe young lady lay 
often together, andtbe earl in company ; and 
that then tbe earl protested, that he would fain 


have a boy of his begetting, 


B 
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Then was read the young lady Auprey’s Exa- 
mination. 


That she was married to her husband by a 
Romtsh priest in the morning, and at night by 
a prebend at Kilkenny; that she was first 
tempted to lie with Skipwith by the earl's al- 
larements ; and that she had no meaus but 
what sbe bad from Skipwitlh ; but she would 
notlie with Pawlet ; he solicited her also to lie 
with one Green. —T'hat the Earl himself saw 
her and Skipwith lie together divers times; 
and nine servants of tlie house had also seen it. 

When the Earl solicited her first, he said, 
ihat upon his knowledge her husband loved her 
not; and threatened, that he would turn her 
out of doors, if she did not lie with Skipwith ; 
and that if she did not, he would tell her hus- 
band she did.— That she being very young, be 
used oil to enter her body first : and afterwards 
be usually lay with her, and it was with the 
earl’s privity and consent, 


Baopwar’s Examination, who confesseth, 


That he Jay at the Earl's hed’s feet, and one 
nigbt the earl called to him for tobacco ; and 
as be brought it in his shirt, he caught hold of 
him, and bid him come to bed, which he re- 
fused ; but to satisfv ıny lord, at last he con- 
sented, and came into the bed on my lord’s 
side: then my lord turned him upon his wife, 
and bid him lie with her, which he did; and 
the earl held one of her legs and both her 
hands, and at the last (notwithstanuding her 
resistance) lay with her. Then the earl used 
bis body as the body of a woman, but never 
pierced it, only emitied between his tluighs.— 
He bath seen Skipwith lie with the young 
lady mm bed together ; and when he had got 
upon ber, the earl stood by and eucouraged 
han to get her with child: and that he hach 
made hım the said Brodway kiss his own lady, 
and often solicited him to live with her, telling 
him, that be himself should not live long, and 
chat ie might be his making ; and that he hath 
sad the like to Skipwith. 


The Easnı’s second Examination, 


The Earl desired to be parduned of those 
things whereof be must accuse himself, and 
said, * That condemnation should not come out 
* of bis own mouth.’ 


These Testimonies beiug resd, Mr. Attorney 
pressed things very earnestly, and in excelleut 
method against the Earl, and said, 


My lords ; you have seen the clearness of 
the Proofs, and I know your wisdoms to be such, 
as yon well know in so dark a business clearer 
ei cannot possibly be had; for letn man 

never so wicked, or never so impudent, he 
will not call Witoesses to see his wickedness : 
yet you see here this point fully proved. 

en he shewed how both the laws of God 
and man were against Sodomy, and cited Levit. 
18, towards the end, ‘ That by these Abomi- 
* neusons the land is defiled ; and therefore the 


‘ Lord dotb visit this 'land for the iniquity 
“thereof” And then concludes ; That God 
may remove and takeaway from us his plagues, 
let this wicked man (saitlı Ihe) be taken away 
from amongst us. 

Then the Earl (after the Lord Steward had 
told him he should be heard in his own De- 
fence, with as much patience as was admitted 
in his Charge) entered into his own Defence. 
But the Lord Steward advised him to speak per- 
tinently ; whereupon he alledged, that he was a 
weak man, and of ill memory, and therefore 
desired that he might not be interrupted. 

1. Then he began his defence with excep- 
tions against his wife, urging, that she was 
air 8 and dishonest with Brodway, by her own 
confession. 

Whereupon my Lord Steward answered, 
That this made against his lordship ; tberefore 
he ought nat to alledge for his Defence that 
fact, as an imputation to his wife, which be 
forced her unto by compulsion and violence. 

2. Then he objected against the Incompe- 
tency of the Witnesses, as the one his wife, the 
other his servants; and they drawn to this by 
his son’s practice, „ho sought hus life: and de- 
sired ta know, ifthere werenot a statute against 
the Incompetency of Witnesses ? 

The Judges resolvred him, that there was 
none touching Witnesses; but in cases of High- 
Treason, there was a statute concerning Ac- 
cusers. | 
3. Then he desired to be resolved, whether, 
because Brodway doth not depose any Pene- 
tratıon, but only that he emitted upon her 
belly while the earl held her, that should be 
Judged Felony as fur aRape? | 

The Judges resolved it to bea Rape, and so 
consequently to be Felony. 

4. Then he desired to be resolved, whether 
his wife is to be allowed a competent Witness 
against him, or not? | 

The Judges resolve, That in civil cases the 
Wife may not ; but in a criminal cause of this 
nature, where the wife is the party grieved, 
and on whom the crime is committed, she is to 
be admitted a witness agaiast ber husband. 

Tben the Lord High-Steward desired the 
lords the Judges to resolve the questions which 
Mr. Attorney in bis Charge submitted and re 
ferred to tlıeir Jjudgments. 

1. Whether it were to be accounted Bugsery 
within the statute, without pepetration? 'The 
Judges resolve, that it was} and that the use . 
of the body, so far as to emit thereupon, makes 
it so. 

2. Whether, it being proved that the party 
ravished were of evil fame, and of an unchaste 
life, it will amount to a Rape? The Judges 
resolve it to be a Rape, though committed on 
the body of a common strumpet ; for it is the 
enforcing against the wyll which makes the 
Rape ; and a common whore may be ravished 
against her will, and it is Felony to do it. 

8. Whether it is adjudged a Rape, when the 
woman complaineth not presently? And, whe- 
ther there be a necessity of acausation within a 


« 


% 
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vonvenient time, as within 24 hours? The 
Judges resolve, I'hat inasmuch as she was 
forced against her will, and then shewed her 
dislike, sbe was not limited to any time for her 
complaint ; and ıhat in an Indietment, there 
is no limitation of ume, but in an Appeal 
there is. 

4. Whether men of no worth shall be al- 
lowed sutficient Proofs against a baron, or not? 
The Judges resolve, that any man is a suflicient 
witness in case of Felony. 


Then the Lord Steward spake, and Said; 
Nly lord, you have been graciously dealt witlı 
in this proceeding, for it is not an usual thing 
in so capital aud heinous causes as this, to 
bring the party and witnesses face to face be- 
fore trial: but, my lord, you have long before 
this time heard their Examinations, and ques- 
tioned and opposed them face to face; and are 
ıhereby the better enabled. to make your De- 
fence; and his majesty is still graciously pleased 
to continue his goodness towards you, and hath 
commanded tlıat you should be heard at full: 
iftherefore you have any thing else to say for 
yourself, speak it. 

\Whereupon the Earl answered, (having first 
made a soleınn Protestation of his Innocency, 
but nevertheless implored the mercy of God 
and the king) 'Ihat he had notbiug more to 
say, but left himself to God and his peers, and 
presented to their consideration thıree Woes : 

1. Woe to that ınan, whose Wife sliould be 
a Witness against him ! 

2. Woe to that ınan, whose Son should per- 
secute him, and coıspire his death ! 

3. Woe to that man, wlıose Servants should 
be allowed Wis.esses to take'away his life ! 

And he willed the lords totake this into their 
euusideration ; for it might be some of‘ their 
cases, or the case of any gentleinan of worth, 
that kceps a footman or other, whose. wife is 
weary of her husband, or his son arrived to full 
age, that would draw his servants to conspire 
his father’s deatlı. 

He said further, his wife had been naught in 
his absence, and had had a child, wlıich be 
concealed to save her honour. 

That his son was now become 21 years old, 
and he himself old and decayed; and the o1te 
would have his lands, and the other a young 
husband: and therefore, by the testimony uf 
theın and their servants added to their own, 
they had plotted and conspired his destruction 
and death. 


And then (being thereunto required by the 
Lord Steward) he withdrew himself from the 
bar. 

Then the Lord Steward (after solemn prochr- 
mation uf silence) addressed himself to the 
lords, and said : My lords the peers, your lord- 
slips have heard the Proofs, the Prisoner’s 
Defence, all his. Doubts and Questions re- 
solved by the lords ıhe Judges; and ıherefore 
your lordships, if you please, may withdraw 

ourselves, if you are gatisfied; because the 
Pine is net to be called tu the bar again, 
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until your lordships are agreed upon tlıe Ver- 
dict. 

Then the peers withdrew themselves; and 
alter two hours debate, and several adrices and 
conferences with the Lord Chief’ Justice, whom 
they sent for, and consulted with four several 
times ; having in that time also sent the earl of 
Warwick, and viscount of Dorchester, togeiher 
with the Lord Cluef Justice, to consult wich 
the Lord Steward, at the last they returned to 
their places: and then the Lord Steward asked 
theın one by one, beginning at the lowest, and 
so ascending; 

1. Whether the said earl of Castlehaven wa« 
Guilty of tie Rape whereof’ he stood indicted, 
or not? And they all gave him Gauilty. 

2. Whether the saıd earl of Castlehaven was 
Guilty ofthe Sodony with which he was charged, 
or not? And fiticen of the lords condemned 
him, and the other twelve freed him. 


Tu£ SENXNTENCE. 


When the Verdict was thus given, the lieu- 
tenant af the Tower was again commanded to 
bring the prisoner to the bar, to hear his Sen- 
tence; and after he was brouglıt in, the Lord 
Steward said unto him : 

‚Forasmuch as thou Mervin lord Audley, earl 
of Castlehaven, hast been indicted for divers 
Felonies, by tlıree several Indictments ; one 
for a Rape, the other two for Sodomy; and 
hast pleaded Not Guilty to them all, and inr 
thy Trial (how hast put thyself upon God and 
thy peers; which trial thou hast had, and they 
found thee Guilty ofthem all: What canst thou 
say for thyself, why the Sentence of Death 
should not be pronounced aganıst thee ? 

«\Whereupon he answered, He could say no 
more, but referred himself to God and the 
king’s mercy. 

hen the Lord Steward said, My heart 
grieveth for that wlıich mıy tongue must utter ; 
but Justice is the way to cut off wickedness, and 
ı\herefore hear thy Sentence. 

Thou must go from hence to the prison from 
wbence thou camest, aud from thence to the 
place of execution, there to be hanged by the 
neck tillthou be dead, and tIıe Lord have mercy 
on tby soul, 


The Lord Stewarn’s Exbortation. 


Oh think upon your offeuces ! which are so 
heinous and so horrible, that a Christian ınan 
ought scarce to name them, and such as the 
depraved nature of man (which of itself carries 
a man to all sin) abhorreth! And you Iıave not 
only offended against nature, but the rage of « 
man’s jenlousy ! And, altlıouglı vou die not für 
that, that you have abused your own daughter! 
And having both honour and fortune to lease 
behind you, you would have bad the impious 
and spurious oflspring of a harlot ta inherit ! 
Both those are horrid crimes. But ıny lord, ıt 
grieves me to see you stand out against the 
truth so apparent; and therefore I will con- 
elnde with this adınonition, That God might 
have taken you away when you were blinded 


* 
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in your sins, and therefore hope he hath re- 
serred yuu as a subject of his mercy: and as 
be sends you to see this day of shame, that you 
may return unto him, so thereby in a manner 
he lovingly draws you to hiın: therefore spend 
the remainder of your tiıne in tears and repent- 
ance; and this day’s work, I hope, will be a 
correction from many crimes and corruptions. 

Whereupon, at Inst, the Earl descended to a 
law Petition to the lords, and very humbly be- 
sought them to intercede with his majesty, that 
be might not suddenly cut Iim off, but give biın 
tune of repentance. And then he desired their 
lordships pardous, in that he had been so great 
a staın to honour and nobility. 

Then a Proclamation being made by a ser- 
jeant, declarıng, That the lord High-Steward’s 
pleasure was, that all such as had attended this 
day’s serrice might depart; the lieutenant of 
the Tower carried the earl away, aud the court 
broke up. ' 


Tue Exscvrion. 


Ia pursuance of the Sentence, a warrant was 
issued for his Execution upon Saturday the 14th 
of May following; notice whereuf was given 
bim, and his coffin carried into the Tower about 
a week before, that he might the better pre- 
pare himself for death: The dean of Paul’s, 
doctor Winerfe, failed not daily to visit him, 
and to see how he stood, and to settle him in 
his religion. 

Being brouglıt to ıbe scaffold, attended by 
tbe dean of Paul’s and Dr, Wickham, together 
with his servants, he saluted the noble person- 
.ages, and whole assembly, sbewing to them all 
a very noble, manly and chearful countenance, 
such as seemed oo ways daunted with the fear 
of death. Alter a short while shewing himself 


to tbe people, he addressed himself 10 prayer, 


the deans accompanyıng him in that exercise, 
but somewhat apart; wligh being not long, he 
stood upon his legs, and. leaned upon tbe two 
deaus, conferring with them. Tlıen he turned 
wo the Lords, and spake to this effect: 

“ I acknowledge with thankfulness the great 
goodness of Almighty God, that it hath pleased 
bis divine majesty to bestow on me many en- 
dowments, as. honour, riches, and the like, 
which I have wis-speut; having been a vicious 
lıver, 3nd justly deserved deatlı, for as much, 
and in that the least sin at God’s hands justly 
deservetli death, and no less; but for the two 
heinous creimes with which I am brandced, con- 
demned, and here to suffer for, I do lıere deny 
them upon my death, freely forgiving those that 
have accused me, and have been the occasiıon 
of my death, even as freely as I myseli' do de- 
sire forgiveness at God’s hands, which I hope 
to obtain thruugh his infinite goodness and 
mercy; and somewhat the rather, by your 
Christian prayers, wbich Texpect, and humbly 
beg of your lordsbips and this wbole assembly. 
Now for as much as-there hath been speech 
andrumour of my unsettledness in my Religion, 


U 0 


I bave, for explanation tlıereof, niot only made‘ 


Confession of my Faith to these two worthy 
voL. II. 


doctors, but for better satisfaction to the norld 
in that point, express the sine in writing under 
my hand signed ; which as it is here set dowu, 
I desire ınay be publicly read.” 

The Coniession of his Faith then was rend 
by a young gentleinan, with a loud voice, where- 
in he protesses he dies in the faith ofthe church 
of England. 

After which he proceeded : t‘ I acknowledge 
the great justice and mercy uf the king’s ma- 
jesty; has justice in bringing me to the bar; 
and his mercy in aflordıng me such a noble 
and gracious Trial there: and I give his ıma- 
Jesty humble and hearty thanks for.assigning 
my death to be in this manner, contrary to the 
Sentence pronounced against me at my arraign- 
ment, Buttuere is a greater favour than this, 
for which 1 am to render thanks unto his sa- 
cred majesty, and that is, the long time 1 hare 
had to repent in; whereof (prnised be Almighty 
Gud) I can speak with coınfort, I have made 
good use, and am now fully prepared for death, 
and much the better, by the good help and in- 
struction of these two worthy men, to whom I 
acknnwledge myself bounden, and do here, be- 
fore you all, give them hearty thanks for their 
great pains taken in coming to me, praying for ' 
me, and preaching and reading to me. — And I 
desire your lordships to present ıny humble 
acknowiedgment to his majesty, for his good- 
ness in sending them to me, and ıny thanks for 
the sanıe.—I do also from my heart desire and 
beseech Alwighty God to bless tlıe king’s ma- 
jesty, the queen, and 'the young prince, toge- 
ther with all such other issue as he shall here- 
after in mercy bestow on them, and the whole 
state; and my trust and desire is, there may 
be ever one ot their line to sway the scepter of - 
these kingdoms to the worid’s end.— And I be- 
seech, and do heartily pray for the welfare and . 
happy prosperity ofthe king and queen of Bo- 
hemia, with all their princely issue. Ido again 
desire your lordships to make tender of my 
humble acknowledgement of bis mercy and 
goodness.—And now lastly, That you wıll not 
‚bend your eyes so much upon me, as your 
hands and hearts to heaven in prayers for me; 
and so I takc my last farewell of your lordships 
and the world.’ 

Then he went again to his private prayers ; 
which being done, he prepared himself for 
death, striring to shew the like courage and 
magnanimity which he had fornıerly donr, unto 
tbe last: but sight of tlıe headsman (whom yet 
he freely forgave, and took him by the hand, 
bidding him do his oflice manfully) -together 
with the apprehension of his near approaching 
end, made him’ somewhat to change colour, 
and shew some signs of trembling passion; for 
bis hands shook a little in undoing kis band- 
strings; which bis man perceiving, stept to him 
and helpt him, as alsn off with his doublet., 
Then ae leave again of the lords, the doc- 
tors, and his ınan, saying a very short prayer 
by himself, he pulled down his handkerchief 
over his face, and laid is head upon the block; 
which was taken off at one blow. 

2E 
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138. The Trial of Lawrence Fırz-Parrıck and GıLes BroApwaY, 
two Servants of the before-mentioned’ Lord Aupre£v, Earl of 
Castlehaven, at the King’s-Bench, for a-Rape and Sodomy : 


7 Cuaruesl. A.D. 1631. 


ON Monday the @Tth of June 1631, the mar- 
shal of ıhe King’s-Bench brought Fitz-Patrick 
and Brodway to the bar, where was a jury of 
suficient and able Wiltshire men, impannelled 
to go upon and try them. 

The countess of Castlehaven herself was in 
eourt, to give Evidence against Brodway ; and 
she came in upon the instant, when the Lord 
Chief Justice (sır Nicholas Hyde) demanded of 
her, Whetber the Evidence she bad formerly 
given at her.lord’s Arraignment was true, and 
the full matter of Charge she had then to de- 
liver against the Prisoner? Whereupon she 
answered, It was — My lord said: Madam, you 
have sworn that Brodway, prisoner at the bar, 
hath lain with you by force, which may be, and 
yet no actcommitted: Did he enter your body? 
She said, That ın her forıner oath taken, when 


sbe testified he lay with her by force, her mean- | 


ing was, that he had known her carnally, and 
that hedid enter her body. 

Then was she wished to look on the Pri- 
soner: unto which motion and commandment 
she made a short reply: That although she 
could not look on him, but with a kind of in- 


digenation, and with shame, in regard of that 


which had been offered unto her, and she suf- 
fered by bim, yet she lad so much charity in 
her, and such respect to God and his truth, that 
she had delivered nothing for malice: and there- 
fore hoped that her oath and evidence there- 
upon should be credited: and so desired to be 
believed and dismissed. Which being grantcd, 
she departed with as much privacy as might be 
into her coach. _ 

Fitz-Patrick being asked concerning his guil- 
tiness or innocency, denıanded, who were his 
accusers? The Lord Chief Justice answered, 


* Emission is necessary to constitute a rape. 
So ruled by eight judges, though indeed it dues 
not seem perfecıly clear what was lord Mans- 
fhield’s opinion, cont. lord Loughborough C. J. of 
C. B. Buller J. of B.R. and Heath J.of C.B. 

Perryn B. absent) in the case of Hill tried at 

incoln assızes in 1781. See East’s Crown Law 
tit. Rape, where an account is given of previous 
opinions a this point. In practice, direct 
proof of emission is not required. It may be 
inferred from circumstances. Note, It seems 
that Mr. East was not aware that the earl of 
Castlehäven and lord Audley was the same 

erson. The earldum of Castlehaven was an 

rish peerage, which in 1777 became extinct on 
the death of the last Earl, for want of male 
descendants, claiming through males only from 
the first earl. The English honour of Audley, 
being a barony in fee, is inheritable by females, 
and stillsubsist, 


[2 Rushw. Coll. 102.] r 


You have accused yourself sufüciently. Fitz- 
Patrick replied, That he thought neither the laws 
ofthe kingdom required, nor was he bound to 
be the destruction of himself: what Evidence 
he had formerly given, was for tbe king against 
the earl, and no further. 

The Lord Chief Justice replied, It was true, 
the law did not oblige any man to be his own 
accuser; yet where his. testimony served to 
take away any one’s lıfe, and made bimself 
gailty of tlie same crime, therein it should serve 
to cut him off also. 

“Then the Jury demanded of the Court satis- 
faction cuncerning the words of the Statute, 
which run, * To charge him alone to be, and ac- 
“ counted a felon in law, that committed a Bug- 
€ gery with man or beast (Of which fact the 
late earl was found guilty, and had suffered.) 

The Lord Chief Justice replied, That foras- 
much as every accessary to a ielon is a felon ir 
law ; so he being a voluntary prostitute, when 
he was not only of understanding and years to 
know the heinousness of the sın, but alsg of 
strength to have withstood his lord, he therefore 
was so far forth guilty. 

Whereupon the.Jury found the bill, and the 
Sentence of Deuth was passed on then both; 
and they were delivered and committed to the 
sheriff of Middlesex, who, after he had sufiered 
them to hare some repast at Mr. Hill’s in the 
Palace Yard, aud ferne with their friends, 
carried them to Newzate, where they behaved 
themselves civilly and religiously. 

As soon as they were found guilty, the Judges 
of the Court wrote this Letter to the Lord 
Keeper to prepare him for the king. 

“ Riehbt Honourable; May it please your 
lordship to be informed, That this day Giles 
Brodway and Lawrence Fitz-Patrick were tried 
before us in the King’s-Bench, for the several 
offences of Rape and Buggery, of which they . 
were indicted, and they have received Judg- 
ment of Death: but we forbear awarding Exe- 
cution, upon a message sent from your lordship 
by sir Thomas Fenshaw, of his majesty’s plea- 
sure for the stay of Execution, und) further di- 
rection from his majesty: but conceiviug there 
is great cause to put the malefactors to execu- 
tion, we thought it our duty to acquaint your 
lordship with the passages of the Trial; chat his 
majesty by your lurdship’s nıeans being made 
acquainted therewith, may signify his further 
Beau Sage, who was arraigned for tbe 

ape, very imjudently denied his own Copnfes- 
sion, taken before the lords the peers in tlıe 


‚Trial of my lord Audley: he pretended he was 


amazed, and knew not what he subscribed ; and 
professed himself guiltless, with great execra- 
tions. He would not be satisfied, unless the 
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lady was produced face tn face, which she was; 
who by her oath, viva voce, satished the audi- 
tors, both concerning the truth of the fact and 
his owa impudence.—Fitz-Patrick, who was 
arraigned for the Buggery, confessed his Exa- 
mination to be true; but like one very igno- 
rant, or rather senseless, would bave them true 
against the lord Audley, and not against him- 
self, which was impossible: he pretended Iıe 
was promised security from danger, if he would 
testify against the lord Audley ;. and so sought 
to raise a suspicion, as if he had been wrought 
uPOB, to be a witness to bring tbe lord Audley 
to his end. They were both found guilty, to 
the full satisfaction of all that were present; 
and we for our parts thought it to stand with 
the honour of common justice, that seeing their 
testimony had been taken to bring a peer uf 
the realm to his death, for an offence as much 
theirs as his, that they should as well suffer for 
it as he did, lest any jealousy should arise about 
the truth of the fact, and the justness Of the pro- 
ceedmgs. But upon receipt of your lordship’s 
Message, we have stopped the Execution till 
his majesty’s further pleasure be known; to 
which we shall bumbly submit ourselves, and 
rest at your lordship’s command, N. Hyde, W. 
Jones, J. Whitdock, G. Croßte.” 


The king by tluis means being truly informed. 


leasure, that 


how things stood, signihed his 
ve a week’s 


they should be executed, but to 
sune for repentance. 

On Wednesday, the’ 6th of July 1631, they 
were brought to Tyburn ; where, when the exe- 
<utioner had tied the halter about Fitz-Patrick’s 
neck, he said : 

“ Forasmuch as I am here, and, as it were, 
upen thıe instant to suffer death, I desire all 
loving subjects and members of tbe church of 
Roıne to pray for me.” Then he proceeded to 
pray to our Sariour, his Mother, and the Saints; 
in which he was interrupted by some gentle- 
men, wlo told bim, that the beginning of his 
praver was good, for that he offered it to Christ 
Jesus, ın whom only salvation is to be found ; 
as for the Virgin Mary, and the Saints, they 
could do him no good. But notwithstanding 
be persisted, saying, “ O yes, the blessed 
Virgin never forsook or fasled any that trust- 
ed in, or called upon her; and therefore 
be wuuld depend upon her and the rest of 
the Saints; and so proceeded to an exhort- 
ation to Mr. Brodway, to cleare to the same 
opinion, and die in the Romish faith; for which 
to bave hiın do, he said, if he had it, he would 
give the whole world.” Unto which motion 
Brodway gave no answer, ar seemed not to re- 
gard it. “ Tihen he proceeded to shew how he 
bad been examined by my Lord Chief Justice 
touching the corruptness of my lord of Castle- 
haven’s lıfe, wherein he said he confessed no- 
tbing to prejudice the said earl. 

« That being within Ihree days after sent for 
before ıbe lords af the councilgniy lord Dorset 
had entrapped and ensnared him to his destruc- 
tion; for sayıng upon bis honeur, and speaking 
it ia the plural aumber (as the mouth of the 





whole board) that whatsoever he delivered 
sbould no ways prejudice hinıself, he Ihereby 
got him to declare ıhe earl guilty of the sin of 

uggery; wherein himself being a party, was 
the only cause he came now to sufter death: 
for which bis lordship’s skill and policy in sifting 
him, together with a dispensation of his pro- 
mise ahd oath, he freely forgave lim; saying 
farıher, the said lord had done him no wrong, 
because he tlierein was but an instrument 10 
send lim out of tluis world into a better. ‘Ihen 
he.demanded of the company, if tlie earl denied 
the sin at Iiis death; and wislied my lord had 
not (if lie did) for it was too true; his lordship 
had both buggered him, and he his lordship. 
That it was true (for some private discontent- 
ment) he bore a little malice to the earl and 
Skipwith, for wbich he asked God furgiveness. 
That for Brodway, if he had done any thing to 
the countess, he did it not out of his own ill 
corrupt nature, but was provoked and persuad- 
ed to it by the earl: 

‘“ He cleared the young lord, as never being 
any Occasion or means of his fatber’s death, in 
kiring, or persuading him to give evidence, as 
he had done. He confessed he had lived an ill 
life, in that he had delighted in drinking, whor- 
ing, and all manner of uncleanness; but now, 
ns he was heartily sorry, so he :doubted not of 
mercy.uf Almighbty God, to pardon and forgive 
him all his sins, througb and for the merits and 
mediation-sake of Christ Jesus, the blessed Vir- 
gin, and the Saints in Heaven. 

“ That he had fallen or run into these sins, 
(and especially that which he came to die for) 
by reason he had neglected, and not so duly, 
as he should have dune, repaired to his ghostly 
father, to make confession, and take instruc- 
tions from hun. That after be did make con- 
fession and his sins known to the priest, he was 
not only sorry for tem, but also resolved never 
to cume into ımy lord’s house again; but it was 
through frailty, and because be was not fur- 
nished of another place.” 

So turning again to Brodway, and persuad- 
ing him to embrace the ILomish faitb, wherein, 
as he perceived, his labour was in vain, so the 
sheriff and other persons of quality willed him 
to forbear, and shut up bis discourse, unless ‚he 
had any thing more to say to the purpose. 
Whereupon praying for the king, queen and 
state, he betook Iiimself to private prayer, and 
therein for the'most part continued to hisgeath. 

_ Brodway came, (and as it was.thouglit by 
the company, a true penitent) and after fetch- 
ing a deep sigh at the sight of the tree, be lifted 
up his eyes and hands towards» Heaven, making _ 
and sayıng to himself two short prayers; so at- 
tending Fitz-Patrick’s discourse, he sat in prk 
vate meditation, often making it manifest he 
was in prayer most of the time, and also re- , 
Joicing at the assembly’s well wisling of him, 
for which be returaed smiles aud thauks. Bis 
time being come to stand up and have ıhe hal- 
ter put about his neck, and so declare hirısei 
be willingly suffered the one, and proceeded to 
the other. : First asking Fitz-Patrick if he had 


+ 
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done, he pulled a sheet of paper out of his 
pocket; which being writ broadways, he could 
not spread it to read, therefore dcesired to have 
his bands untied; which was done, and he 
read it distinctly, tothe assemhly ; the effect 
whereof was, to declare himself guilty, in ıhe 
sight of Alimighty God, of death and damnn- 
tion ; for that he had broke all the commmnd- 
ments, m thought, word, and deed, and sinned 
in pride of life, lust of the eye, conceit of his 
own beauty, wmatchless strength, and other 
natural gilts, in desire of revenge, not pitying 
the poor, unlawful riches, not repairing to ser- 
mons, not observing the Sabbath, &c. For all 


which, and other his sins whatsvever, lre both- 


desired of, and trusted in God for pardon, and 
that ıhrough and for the only merits of our 
Saviour Christ Jesus, his bitter deatlı and pas- 
sion. He expressed a strong assurauce, which 
his very soul had, oftorgiveuess, in that, through 
the assistance of the Holy Ghost, Iıe,had laid 
such hold on Christ ashe had done. This paper- 
writing cöntained the confession and prayer; 
also (as I remember) something of his slender 
guiltiness and desert of death, but nut so much. 
Then delivering his to the sheriff, he opened 
a little book, intitled, © Learn to die,’ and de- 
sired the compauy to Join with him; so reading 
over three short prayers, the last whereof was 
cömposed only of confession, and for pardon, 
. which prayer he pronounced with great com- 
fort, at every Anıen clapping himself on the 
breast ; he closed ıt up, and gave it to his 
ghostly father, a minister and. kinsman of his, 
who came along with him on horseback close 
by the cart. Then he pulled out a little paper, 
which contained a prayer of his own making; 
and when he had reud it, and every one joined 
with him in the Amen, he commended it also to 
“ the sheriff; and then throwing away his posy 
“ efflowers, he roused hiniself and: said to this 
effect: 
"€ Gentlemen, though true it is, what I .for- 
merly bave delivered touching rpy guiltiness and 
desert of deatli, my meaning was, and is, only 
‘ in respect of my sins towards God, and no fur- 
ther for breach of the laws of the kingdom, than 
only Iying ‘once with the kudy Castlehaven, 
through persuasion of the earl, whn was tben ın 
bed with her: and using some small force for 
° the purpose, I did emit, but not penerrate her 
body. I camıe not to my lord witlı a desire or 
intent any ways to serve him, but was rather 
"inclined for the sea: only Mr. Skipwith had 
 drawn me thither for society-sake: and not hear- 
ing from my friends concerning my intended 
voyage, and being mare kindly respected by tlıe 
earl than I looked for, I staid from week to 
week, and fro:ın month to month, contrary to 
my intention. ‘Then my lord, making me his 
bed-fellow, did one day, when Skipwith was 
with him in the garden, (but walking some- 
“ what apart) break out in speeches to me to this 
‘ purpose: Brodwag, thou art young, lusty, aud 
well favoured, and therefore canst not but pre- 
‚ vail with any woman thou attemptest : where- 
fore for that I a old, and cannot live long, 


\ 


ıny wife wholly delighting in lust, which I am 
neither able‘nor willing tq satisfy, thou mayest 
do well to lie with her: and so. pleasing her, 
after my death marry her,andthereby raise thy 
fortune. Fitz-Patrick knows my lord had solı- 
cited me again and again, hearing him use this 
language wlıen we have been in bed together, 
and he Iyingat the bed’s feet.” Which to clear, 
he charged Fitz-Patrick to speak his knowledge; 
who replied, “’Twastrue.” "Then he was asked 
by one of the lords, “ Whetber when my lord 
solicited him, my lady desired to have hin know 
her carnally ?” To whom he said, “No, he 
would not wrong her, though she hated him ın- 
finitely: But,” said he, “ I know well, if I were 


'minded, and able to proffer, she would not say 


nay: for Mr, Skipwith and Amptil lay with her 
commonly.” u 

He added, “ That Skipwith confessed to him 
he had often known her, and gotten a child upon 
her, which she, like a wicked woman, had made 
away: which was the only and sole occasion 
he the said Skipwith now hated her, and there- 
fore had turned to the young lady Audley; all 
which he presumed Skipwith ‚would cunfess 
upon his oath. That the countess was the 
wickedest woman in the world, and had 
more to answer for than any womaıı thatived, 
as hethought.” ° At which words, that Lord 
wbich asked him the former question, said, 
Grow not into’a passion, Mr. Brodway, and 
speak nothing for malice. He answered, 
“ God forbid I should, I am in charity with alı 
living people, and do as freely forgive my lady 
Castlehaven, as I do desire God to forgive me: 
but what I speak, is true, as I shall presently 
auswer before him that redeemed me, and 
the Holy Ghost who sanctified me: To whoın _ 
be all honour and glory, now and for evermore. 
Aınen.” 

Then he proceeded farther, and said, “ That 
my lurd would have had him done it’long before : 
for one night coming to him to his bedside, he 
caught hin, and bid him gome to’ bed to him 
and his wife: that thereupon he made to him 


‚as if he would; but being &ot from him, de- 


parted the chamber, never intending to do so 
foul a deed ; and that for the reasons aforesaid 
he hated her of all women living: Howbeit, 
that one time, satisfying my lord’s desire, he 
came to bed to them, where (being gratilyed) 
nature provoked him to a kind of desire, and 
he emitted, but did not enter her body, as he 
hoped for salyation; that be never knew any 
woman carnally whilst be lived in my lord’s 
house. 

“ That it was not his intentions tg bring to 
light either ıny lord’s or my lady’s shame ; but 
that when he was upon his oath he could not 
but speak the truth, his nature being never 
prone to Iying ; or ifit were in his youth, the 
good correction of his parents had weaned him 
from it, saying, that hie mother had often told 
him the old Proverb, ° A lyar is worse than a 
thief >? and he thousht he had more stripes for 
that than all fauits el«e whatsoever : that he 
had, as he hoped, spoke nothing of moment 
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against my lord at his arraignment ; he could 
not now remember every thing ; if he had, he 
desired pardon.” And so concluding his 
Speech, prepared himself for death; pulling out 
a laced handkerchief, he desired the execu- 
tioner to tie it about his head. Then pulling 
off his gartere, and unbuttoning his toubler, 
Mr. Goodcoale, the minister, asked him, if he 
would not have a Psalm. He said, Yes, with 
allımy heart. Then he read the 143rd psalm ; 
which Mr. Broadway,.pulling up the handker- 
ebief, sung very chearfully, never changing 
colour at all. The minister' desired him to 
make confession of his faith; so he pronounced 
aloud the belief. 

Mr. Goodcoale said, These are the Articles 
of the Christian Faith according to the Church 
ef England, into which faith you wns bap- 
uzed ; pray signify whether in that faith you 
intend to die? He said, Yes; for ıhere ıs.no 
sther faitlı, (as I suppose) ın and by which a 


1} 


man can besared. Then he made request to _ 
the sberiffs and those of his kindred there, that 
Ihe might be buried. in his own country. It 
was then told him, that it was granted, and 
order taken to have it so, wherefore he should 
now mind his prayer. When his kinsman 
asked him, if he had never anotlıer prayer ın 
his pocket? he said, Na. Tben asked Mr. 
Goodcoale, if he would say after him ? And he 
said, Yes, with all my heart; but first he de- 
sired the executioner to tie his hands again. 
Which being done, Mr. Goodcoale said & sbort 
prayer to recommend his soul and ‚body to 
Almighty God, in and for the merits of Christ’s 
death and passion : to which Brodway and the 
people said Amen. Then lifting up his hands 
to Heaven, he seid, * Lord Jesus receive my 
spirit, and the cart was drawn away.’ 

Fitz-Patrick lifting up his hands, and com- 
mending himself to God, was executed m like 
manner. 





139. The Trial of, James Lord Ucnitreır, for Calumnies and 
slanderous Speeches against James Marquis of Hamilton; and 
the Earls of Haddington, Roxburgh,' and Buccleugh, tending 
to- the sewing of Sedition betwixt his Majesty and the said 
Noblemen, at Edinburgh: 7 Cnuarıes I. A.D. 1631. [From 


an authentic MS.] - 


Curia Justiciarixe S. D. N. Regis tenta in 
pretorivo burgi de Edinburgh, ultimo die 
mensis Novembris, a. D. millesinio, sexcen- 
tesimo, trigesimo primo, per hunorabiles et 
discretos viros, Magistros Alexandrum Col- 
ville de Blair, et Jucuobum Robertoun Ad- 
vocatum, Justiciarios deputatos nobilis et 
potentis domini Willielmi comitis de Stra- 
tberne et Monteith, dom. Grahame, Kil- 
bryde, et Kynpont, presidis secreti Concilii 
et Justiciari generalis Dom. S.D.N. Re. 
gis totius regni sui Scotis, ubilibet' con- 
stitut. sectis vocatis et curia legitime aflır- 
ınata. 


Intran’ 
JAMES Lord Uchiltrie delaitit of the making 


of Leasings, Calumnies and slanderous Speeches 
against James marquis of Hamilton ; the earls 
of Haddıngton, Roxburgh, and, Buccleugh; 
tending to the sowing of Sedition betwixt his 
majesty and the said noblemen, his majesty’s 
loyal subjects ; ın form and manner specifyed 
and set down in his Dittay. 

Pursuer, sr Tbomas Hope of Craighall, 
knigbt and baronet, Advocate to our suvereign 
lord for his highness’s entries. 

My Lord Advocate produced an Act of 
secret council, commandıng bim to pursue 
James lord Uchiltrie, now entered upon pannel 
for the crunes contained in his Dittay, of the 
which Act of Council the tenor follows : 


“ Apud Hallyrudhouse vicesimo 2do die 
‘ meusıs Novembris a. p. millesimo, sexceute- 


‘ simo, trigesimo primo.’  Forasmekill as the 
“ king’s majesty, by his letter. directed to the 
‘ lörds of his privy-council, having signified his 
‘ royal pleasure and direction, that James lord 
* Uchiltrie, whom his mıajesty.has sent home 
“to be kept in close ward, shall be tryed and ' 
“ censured according to the laws of this king- 

‘ dom, for some Informations given by him, re- 
‘ flecting upon some noblemen and counsellors 
“ oftlie same, before what judicatory and judges 
“ ıhe said lords should think fit and competent 
* for that purpose: and his majesty having, to 
“that end, sent down to the said lords some 


-[ * Depositions under the lord Uchiltrie’s‘own 


“hand; and the authentic copies of others, 
€ whereof the’ principals are retained by his ma- 
‘ jesty, because they. likewise concern other 
‘“ persons. Andthe sard lords having read and 
* considered the same Depositions, and having 
€ taken into their consideration, which is the 
most proper Judgment for trying and censur- 
“ing of matters of this kind; they have all 
‘ with one voice found, and by the tenor of 
“this act, finds and declares, That the Trial, 
“and Censuring of the said lord upon the 
‘ particular aforesaid, is most proper and com- 


| * petent to be followed out before his majesty’s 


€ Justice : and therefore ordains sir Thomas 
“ Hope of Craighall, knt. his majesty’s Advo- 
© cate, to forın and draw up the sard lord Uchil- 
‘ trie's Dittay ; and to pursue him criminally 
“ thereupon, before his majesty’s justice, upon 
‘“thelast day of November instant; and or- 
‘ dains hie majesty’s said Advocate to give a 


€ just copy of the Dittay to the’ said lord 
€ Uchiltrie, betwixt and ıhe 24th of November 


“ # at night ; to the intent he may have time to 
© be advised therewith, and to consult his Advo- 


€ cates, anent his lawiul defences competent to 
‘him against the same. Anent the doing 
€ „herevt, the extract of this Act, shall be unto 
© his maje-t,’s said advocate a warraut, * Ex- 
“ tractum de libris actorum -secreti concilii 
@S.D.N. Regis, per me Jaconbum Prymrois 
“ Clericun ejusdem sub meis siguo et subscrip- 
“tiene manualıbus, sic subscribitur James 
« Prymrois.’” 

After production and reading of the which 
Act of Council, ıny Lord Advocate also pro- 
duced his majesty’s Letter, directed to the 
lords of his majesty’s privy-council of this king- 
dom, dated the 24th of Sept. 1631, together 
with two Depositions of the lord Uchiltrie’s, the 
one dated tlıe 20th of June 1631, the other 
upon tlıe 24th of June 1631. Then three 
several Depositions made by Donald lord Bea, 
whereof two.tliereof dated upon the 21st of 
June 1631, and the third upon the 24th of 
June 1631, all true copies thereof under the 
hands and subscription of the Committee of 
the Conneil of England. Ofthe which Depo- 
sitions and Letter above-written, directed by 
his majesty to the council, the tenor follows. 
In the first, the deposition made.hy James lord 
Uchiltrie upon the 20th of June 1631. 


Copia vera. The Examination of James lord 
Uchiltrie, taken the 20th of June 1631. 


The said Examinant saith, That on or about 
the 6th or 7th of May last, at the sign of the 
Bear near the Bridge-foot, tle lord Rea told 
this examinant, that soldiers and travellers did 
often hear those things, whereof those that 
staid at home had no notice; and said, he did 
believe there was a plot against thisland. This 
Examineant wished him, if he had any good 
grounds so to think, that he should not fail to 
discover it. Thelord Rea said, be had no cer- 
tain ground, but if be had. stayed but five 
weeks longer in the Low Countries, he would 
have known the certainty ; and that he would 
have hazarded his life but he would have had 
the certainry. The 13ch of May the lord Rea 
came to this Examinant’s chamber, and there 
putting this examinaut in mind of the fürmer 
er between tlıem, he told this examinant, 

at he had learued more certainty then ever 
be had before since the time’ oftheir last speech ; 
whereupon divers passages were between his 
lordship and this examinant, about the disco- 


. very ofit, and the manner. In (he end his 


lordship told this examinant, that the purpose 
of the marquis of Hamilton’s Levies (as divers 
of bis commanders and followers had inforıned 
hip the said lord Rea) was, that either they 
should not go out of England and Scotland, or 
if they did, they should return to England or 
Scotland, and surprize the king’s hyuses ın 
Scotland, viz. the casıles of Edinburgh, Strive- 
ling, and Dunberton; and fortify themselves 
ia Leith, under pretence of training; and 
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sbould take Berwick, and so march forwarld 
into England. And this Examinant asking 
what could be their intention so to do; the 
lord Rea said, tlıat he was informed they 
meaned to take the king’s person, and to im- 
murate him, to send tbe queen into a cloister, 
and to captivate the young prince with bis 
father, and to strike off the beads .of all the 
principal men about the king, both English and 
Scots: and in particular the Lord-Treasurer of 
England, the earl of Monteith, sir William 
Alexander, and sir Thomas Hope. And this 
examinant saith, That before tite lord Rea dis- 
covered the particulärities aforesaid to this 
examinant, this examinant using persuasions to 
him to reveal it, asked the led ı Rea what it 
might be, saying, it was either a French or a 
Spanish faciion. To which the lord Bea said, 
It was neither; but told this examinant what 
it was, and so revealed the particulars above- 
mentioned. Whereupon the lord Rea being 
fully resolved to proceed to a further discovery, 
and: thinking it fitter t0 be done by this exa- 
minant than by himself, lest those whom it 
concerned might sooner suspect it, desired tlıis 
examinaut to achuaint his majesty or the Lurd- 
Treasurer therewith. 

On the morrow, being Saturday the 14th of 
May at night, this Examinant came to hare 
spoken with the Lord-Treasurer ; but his lord- 
ship being gone to bed, by his appointment, 
this examınant came the next morning, and 
told him, he had somewhat to reveal that con- 
cerned his majesty, and all his kingdoms and 
posterity. The Lord-Treasurer thereupon went 
instantly up to the king, and after, ıhe same 
day, told this examinant, tbat'bis majesty had 
given hitn commission to bear this examinant’s 
relation. This examinant further saith, "That 
the lord Rea told this examinant, that he had 
much ofthis beyond sea from Robert Meldrum 
and Dawid. Ramsay. But since his coming 
into England (as he said) he had spoken with 
sir James Ramsay, sir James Hamilton, col. 
Alex. Hamilton and captaın Douglas, and had 
gotten somewhat out of every one of them: 
he also said, he bad spoken wıth the lord Sea- 
forth, and understoag somewhat from him. 

On Monday the 16th of May, this Exa- 
minant attended the Lord-Treasurer at White» 
hall ; and enteriug into a relation, in the very 
beginning discovered, that the matter which he 
was to relate concerned the lord marquis of 
Hamilton and bis actions ; which so soon as 
he had nameil, the Lord-Treasurer commanded 
him to say no more, until he had acquainted 
the king again ; but wished this examinant that 
he and the lord Rea should go presently to 
Greenwich, where the Lord-Treasurer would 
meet them. But the king being oome towards 
Whitehall, ts examinant the lord Rea 
came back again, and were then appointed by 
the Lord-Treasurer to attend his mgesty un 
Thursday at ten o’clock, which they did. The 
examivnant further saithb, That on Monday the 
16th «f May, this examinant delivered to the 
Lord-Ireasurer a List ef Names, to represent 
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to his majesty the strength of ıhe lord Hamil- 
ton’s party and adherents in "Scotland. At 
this exammant's coming to his mnjesty, this 
examinant told the king, that ıhe business was 
a Treason intended against his ınajesty, and 
tbe party was the marquis of Hamilton, as tius 
esaminant was informel; and that it was the 
fiichiest treason that ever was intended, and 
was sorry that any Scottish man should have a 
band in it, for it was a same to the whole na- 
uon. And then thelord Rea himself coming 
in, made relation to his majesty, who remitted 
hım to the Lord-Tressurer ; whereupon this 
exäminant coming to tbe Lord-Treasurer, and 
telling him the king had remitted the lord Rca 
onıo him; the Lord-Treasurer wished, that 
the lord Rea would put his relation in writing. 
Wbereupon the lord Kea and this examinant 
went together, and sat up all night; and tlıe 
lord Bea first putting it into writing, this exa- 
minant wrote it out of the lord Ren's papers, 
who on ıhe morrow brought the same 10 the 
Lord-Treasurer : but this examinant was not 
tben present; but the next time tbat be came 
to the Lord-Treasurer’s, being asked by him 
whose the hand-writing was, this examinant 
said, it was hs own hand ; and the Isord -Trea- 
surer telling him that tlıe lord Rea.had not 
subscribed it, tbis exaıninant said, he would 
without doubt subscribe it. And about two 
days after he brought the lord Ren to the Lord- 
Treasurer, who read over the whole writing, 
and subscribed his name to it, saying, be would 
seal it with his blood. : 

This Examinant further confesseth, That be 
told the Lord-Treasurer, that the lord Rea 
told him be had yet more, and wpuld say so 
much, that the marquis should not have the 
face 10 deny it: which the lord: Rea tben pre- 
sent ofürmed ; insomuch asthe Lord-Treasurer 
said, Tben is the business at an end, there 
needs no writing. 

Tbis Examinant further saith, That on the 
Sunday morning, when the marquis of Hamil- 
ton came out of Scotland, the lord Rear told’ 
tbis examinant, that he lad spoken with the 
lord Seaforth, wbo assurcd him ıheir purpose 
was to take the king, the queen, and the prince; 
and this examinant asking how'they should ef- 
fect it, the lord Rea replied, The lord Seaforth 
had told him, they were great with the earl of 
Dorset, who had the custody. of the prince. 
And this esaminant further saith, That the 
lord Res told him, that he was assured by my 
lord of Roxburgh, that the marquis and his 
company would hasten their purpose ; and the 
lord Rea said, that surely the Hamiltons had 
taken some vent of the business, and that sir 
James Ramsay had told him, he had 1500 men 
in readiness upon an hour’s warning, but the 
sbould not come about London till their busi- 
ness was ready withal ; which this examinant 
the same morning acquainted the Lord-Trea- 
sarer, tn the intent that his majesty might 
kanw thereof. 

And further saith, That shortly after tbe 
Jord Bea sold kim he had spoken with the lord 


Seaforth, who tnld him, that the matter which 
he had formerly told him concerning the earl of 
Dorset, was but a disguised thing. 

This Examinaut furtber saith, That on that 
Sunday ınorning he wished the Lord-Treasurer 
to adrise the king, that he should go to London 
for more safety; and understanding the king 
had sent for the lord Rea, this examinant 
wisbed ıhe lord tea were not sent for, because 
the lord Rea was gone to the loıd Seaforth’s to 
learn more: And further saiıh, That the same 
time being in the end of the king’s dinner, this 
examinang told the king in these words; * Sır, 
© now we knuw the business, but know not the 
“time; and therefore, sir, either do or die.’ - 


Copia Vera. My Lord Rea’s first Examina- 
tion, 21st of June, 1631 *. 

In the Examination of Donald lord Rea, tak- 
en the 2i1st of June, 1631, the said examinant 
saith, That having heard in Sweden from Da- 
vid Ramsay, such things as are contained in 


‚the written Relation which hath beeu delivered 


to his majesty; and before having hcard in 
Pomerland those passages from Robert Mel- 
drum which are in the same relation, tbis ex- 
aminant having a resolution to come for Eng- 
land about December last, was stayed in Den- 
mark by reason of the ice, so as he came not 
to Holland till about March last, where he had ° 
conference with David Ramsay, and heard 
from him such other passages as are contained 
in the same relation. And after coming into 
England, because David Ranısay had told this 
examinant, that he would write to the marquis 
of Hamilton, how far forth the said David 
Ramsay had treated with this examinnnt, this 
examinant expected that the marquis would 
have spoken thereof unto him ; he’ did there- 
fore forbear to say any thing thereof; yet 
about two or .tiree days before the lord mar- 
quis went into Scotland, this examinant did 
speak to the lord Uchiltrie to this purpose : 
That his lordsbip was better acquainted than 
this examinant wııh the fashions and laws 
this land ; and desired to know what danger ıt 
was, if any man hearing beyond sea of things 
tbat might be dangerous to the king or state, 
should not speak of it. To which the lord 
Uchiltrie answered, No less than your head 
and estate. And this was all that passed be- 
tween them at that time, being the first time 
they spake thereof; and the place was, as he 
thinketh, at the lord Uchiltrie's own lodgings. 
He further saith, That about eight or ten 
days after, this examinant coming to the lord 
Uchiltrie’s lodgings to talk of some other busi- 
ness, after speech thereof, spake to this effect : 
My lord, you remember I asked you a question 
awhile since, what the danger might be, not to 
speak of matters dangerous to the king or state, 
which he had heard beyond the seas, and I 
would now agaln have yuvur advice tberein: 
And the lord Uchiltrie promising his readiness 


# See the Trial of Rea and Ramsay by Cone- 
bat, No. 140, 








’ . 
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‚to advise him, so as he might be acquainted 
with the particular, this examinant told hin, 
he would acquaint him with tbe particular, if 
he would swear not tu discover it but as he 
should direct ; adding, T'hat if he did other- 
wise, this examinant would pay him. Tne 
lord Uchiltrie then said, and protested, That 
he would not discover any thing but as this 
‘examinantshould appoint; whereupon this exa- 
minant declared the particular to him, who 
bearing it, told this examinant it was necessary 
to be rerealed, and’ doubted lest this examı- 
hant had kept it too long already : But then 
this examinant said, Con-idering it concerned 
one so near the king as the marquis of Hamil- 
ton, he thought it not fit tar this examinant 
should himself break it to tbe king, lest the 
king should at first reject it; but it would be 
fitter for some other to do ıt, and therefore de- 
sired his opinion how to discover it. "The lord 
Uchilırie, advising awhile, said, He thouglır ıt 
best it were discovered to some of the Privy- 
Council; wbercupon this examinant said, 
That he would.ngt discover itto any Scotsman, 
but thought it best to reveal it to the Lord- 
Treasurer, because he thouglıt the Lord-Trea- 
surer was no way in the Plot. 

According to which resolution the lord 
Uchiltrie, as he after told ıhis examinant, did, 


according as was agreed between him and this. 


exaıninant, repair,to the Lord-Treasurer the 
same night; but failing then to speak with 
him, he went the next ınorning, before this exa- 
ıninaut saw him, and returniug, told this’ exa- 
minant he had been with the Lord-Treasurer, 
and in general imparted to him, that he had a 
matter ta discover which nearly concerned his 
majesty : And said further, it was no English 
‚business, but it was, to his own shame, he 
spake it, a Scottish business, neither was it 
any Popishı Plot: And the ‚Lord-Treasurer 
then refused to hear it, till he had warrant 
from the king. i 

After the lord Uchiltrie and this Examinant 
were appuinted to wait on tlıe king at Greeu- 
wich, whither this Examinant coming, found 
the lord Uchiltrie within with his majesty; 
and then tlis examinant coming in, made a 
full relation to his majesty; who asking this 
Examinant wlıerefore he had not himself told 
his majesty sooner of it, this examinant An- 
swered, That considering the nearness of the 
marquis of Hamilton to his majesty, this exa- 
minant was afraid lest his majesty would have 
been impatient towards this examinant; and 
besought his majesty to forgive this examinant, 
if he had tliought he had done amiss therein. 
His majesty thereupon referred this examinant 
to the Lord-Treasurer, aud bid this examinant 
put the Relation in writing. Whereupon that 
night this examinant and the lord U. sat up all 
night, and this examinant writing it first down, 
the lord U. wrote it sheet after sheet, out of 
this examinant’s paper. And this examinant 
brought the same written relation to the Lord- 
Treasurer, and read it unto him, and left it 
with him. Andaday or two after, this exa- 


iminant and the lord U. came again together tv 
the !Lord-Treasurer ; the lord U. having told 
him, that this examinant had forgotten to sign 
it; and then this examinant signed it, saying, 
he would make ıt good with his blood. 

“At which time this Examinant remembers 
the lord U. told the Lord-Treasurer, that this 
examiuant bad more to say yet, which this ex- 
aminant did tlıen also aflırm; and the cause 
wherefore he did atlırın it, was, because this 
examinant had spnken with the lord Seaforth, 
and had some particulars froın him, which he 
did not particularly tell to the lord U. but af- 
firmed to bim in the general, that he could say 
no more; but a day urtwo after, tbis exami- 
nant went again to the lord Seaforth, and spake 
wich kim, and tLen he told the 5ame, first to 
tbe lörd U. 

He further saith, That the lord Uchiltrie, on 
Sunday morning, told this Examinant, that he 
had been with tbe Lord-Treasurer, and had 
told him of the passages with the.lord Seaforth, 
and of the marquis’s returo, and that he con- 
ceived it might be dangerous at that time fur 
his nınjesty. But this examinant told him, he 
had done eril therein, for tlıere was no such 
suddenness to be fcared: and on the same 
Sunday iu the afteruoon, this examinant com- 
ing to his majesty, and hearing from him, that 
he had been advertised of somewhat importing 
matter of present danger; this examinant said, 
he bad been with the lord Seaforth, but had 
not the certainty of things, but prayed his ma- 
jesty to give him leave to go again to the lord 
Seuforth’s, and then he would learn all. And 
at the same time his majesty telling what dan- 
ger had been suggested td him, now upon the 
marquis’s return : this examinent protested he. 
knew nothing against the person of the marquis; 
but that he was, for aught ıhis examinant knew, 
as good a subject as any the king had. 


Copia Vera. My Lord Rea’s second Exami- 
nation the 21st of June 1631. 


The said lord Rea, having deliberately heard 
read the Examination af James lord Uchiltrie, 
taken the 20th of tbis instaut, doth acknow- 
ledge the same to be true in all points, so far 
as tlıe saıne concerneth the knowledge, words 
or acts of this examinant, saving the explana- 
tions hereafter following: He saith, ıhat as 
touching the conference between the lord U. 
and this examinant the 13th of May last, where 
it is therein mentioned that this examinant told 
him, that Since the time of their last speech, 
he had learned more certainty than ever he had 
befbre; this examinant did not say, that he 
had learned more certaiuty since their last 
speech, for in truth .he had not learned any 
thing within that time. But.thinks he might 
say, that be had learned more certainty since 
he came to England than he had befare ; and 
therefore, takes it, that the lord U. did mistake 
in that point. 

And whereas in the same conference it is set 
down, that this Examinant should say that he 
was informed, that they meant to strike. of the 


‘ 
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heads of all tbe principal men about the king, 
this exaıninant said, that he was informed tliey 
would strike off the heads of the Spanish fac- 
ton; and that be named the Lord-Treasurer, 
the two bisbops, the earl-marshal, the earl of 
Carlisie, sir Francis Cottington, the lord Mon- 
teith, sie Wm. Alexander, and sir Thumas 
Hope, and likewise sir Kenelm Digby, and 
spake of none other, neither in general nor 
particular ; and saith, that he was so informed 
touching the Spanish faction by Mr. Meldrum, 
and David Ramsay ; and touching the Scots by 
the earl of Seaforth. And saiıh, that Meldrum 
and David Ramsay did name the aforesaid 
Englishmen to be uf the Spanish faction. And 
whereas it is said, that this examinant desired 
the lord UÜchiltrie to acquaint his majesty or 
the Lord-Treasurer with ıhe matter ; this exa- 
munant did desire him to acquaint the Lord- 
Treasurer, but did not mention his majesty, but 
that it should come by the Lord-Treusurer to 
his majesty. 

He confessed, he said, that since his coming 
into England, he had spoken with sir James 
Ramsay, sir James Hamilton, and capt. Dou- 
glas, and gotten somewhat out of every one of 
them ; but did not say he had spoken with 
Alex. Hamilton, or goiten any thing out of 
nu nace this examinant’s coming into Eng- 
and. 

This Examinant denieth, that he either said 
himself, or. afürmed its being said by the lord 
U. chat he could say so much as the marquis 
sbould not have the face to deny it; but said 
he could bring as honest a man as this exami- 
nant, that would tell to the marquis’s face more 
than this examinant would do: and thus he 
meant by the lord Senforth.—He confessed 
that he said, sir James Ramsay told him he 
had 1,500 men in readiness, but would nut 
bring them together, till the parties in Scotland 
were first ready ; and saith, sir James told him 
as much, and that there were good oflicers, and 
the earl of Essex, and the abp. of Canterbury 
were sureties for some of them; and other than 
this, he spake not touching the 1,500 men.— 
He saith, be was not acquainted with ıhe list 
of the names delivered by the luord U. to the 
Lord-Treasurer, nor bad any thing to dotherein. 


(Copia vera.) The second Examination of 
James Lord Uchiltrie, taken the 24tlı of 
June 1631. | 


The said Examinant confesseth, that the un- 
derstanding which he had of ıhe business, con- 
cerning tbe warguis of Hamilton, whereuf he 
hath been so ofien examined, came to him 
from the lord Rea. He ennfesseth further, that 
the paper of Names which he djd deliver to 
the Lord Tressurer, was made by this exami- 
nant hiinsell, and the lord Rea was not privy 
to te making of it, or to the delivery thereof 
to the Lord-Treasurer, till after it was done. 
—He saith that the cause wherefore he .did in 
that paper mention the lord marquis to be 
prime agent, was, for that tlıe lord Rea had 
told bim, ıhe lord marquis’s followers had said, 

voL. 111. 


the intent ofthe marquis’s levies was to invade 
Scotland. Being tuld, that the lord Rea hath 
been so far froım chargıng the marguis, that he 
hath atirmed befure his majesty, that for augbt 
he knows, the marquis is as good a subject as 
any the king hath ; he answereth, if in tender- 
ness and care of the king’s safety, und upon 
ground of the lord Rea’s relation, for the lord 
marquis’s followers, he have gone any tlıing too 
far, be trusteth his majesty will impute it to his 


duty. 

Being asked, why, in the aforesaid Paper, he 
makes the earl of Melros, tbe earl of Roxburgb, 
and the earl of Buccleugh to he plotters, s.ith, 
that ıhe lord Itea told him, tbe lord Seaforth 
had atfirıned it to him, that the eurls uf Melros 
and Roxburgh were acquninted with the parti- 
culars and secrets of tie business. And fur- 
ther saith, the lord Rea had told him, he could 
not guess who else should be in the plot, unless 
it were tlie lord Buccleugh ; of whoın the lord 
Rea said, he hcard him speak terrible and pre- 
sumpiuous words agninst the king, at‘ his vwn 
table in Holland. | 

He said, tbelord Rea did afhırm to this Exa- 
minant, that be had the afuresaid report of the 
earls of. Melros and Roxburgh from the lord 
Seafurth, before he, this examinant, made or 
delivered the said Paper to the Lord-Treasurer: 
The said examinant doth avow, that on the 
13th of May, tlıe lord Rea had aflırmed to luın, 
that since their former speech, (which was the 
6th or 7th of May) lıe had learned mure cer- 
tainty tlıan ever hehad before. —He cunfesseth, 
that whereas in his former Exaınination, he 
said, the lord Ren told lim, he was informed 
that they meant to strike off the heads of all 
the principal men about the king ; he was ınis- 
taken in mentioning all, and did not well ınark 
himself when he sw expressed it; lıis purpose 
being to have said, they would strike off the 
heads of many; for so, he takes it, was the 
Ip ofthe lord Rea’s speech. 

eing told that ıhe lord Rea denieth, that he 
spake with cul. Alexander Hamilton since bis 
coming into JEingland, he saith, it is possible 
thac tlis examinant might mistake in adding 
that name to the rest, and therefure will not 
contest about tat. He doth avow, that ia 
the presence of the lord Rea, before the Lord- 
Treasurer, this examinant said, the lord Rea 
could say so much as the marquis should not 
have the face to deny it; and what this exami- 
nant said, the lurd Rea being then present, and 
hearing it, did not gainsay.—He saith, tie lord 
Rea told him, sir Jumes Ramsay said to him, 
that he had 1,500 men in readiness, and ıhe first 
time said, upon an hour’s warning. But at a 
second time, the lord Rea spoke of eight days 
warning; and further, that he would nut briog 
them to London, till their business was ready. — 
Being acquninted wiıh what John Macky, son 
to the lord Rea, had confessed to have been 
told him by this examinant, he doth acknow- 
ledge it, and that he said itto John Macky, 
after the lord Res and ıhis examinant had at- 
tended his majesty about the same business, 
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but did not think his speech thereof to Jobn 
Macky should bare done any hurt to tbe 
business, 


(Copia vera.) The third Examination of Do- 
nad Lerd Rea, taken the 24th of June 1631. 


He saith, that the first time that the lord 
Seaforth had any speech with this Examinant, 
touching the earls of Melros and Roxburgh, 
being privy to the particulars and secrets of the 
lord Hamilton’s business, was on Monday afier 
the marquis’s coming out of Scotland, and not 
before. —He further seith, that the lord Uchil- 
trie having some speech with this examinant, 
who might be like ın Scotland to take arms, ıf 
the marquis of Hamilton should take up arms; 
the said lord U. and not this examinant, named 
the lord Buccleugh: whereupon this examinaut 
told him, thatatthe siege of the Busse, this exa- 
minant heard the lord Buccleugh use some 
words, whereby this exaıninant took him to 
come male-content out of England. 


The Tenor of his Majesty’s Letter directed to ıbe 
Lords of his Majesty’s Council of Scotland. 


°C. R. Right trusty, &c. The lord Uchiltrie 
© having been examined before our councilhere, 
€ touchıng some Informations given by him, re- 
* flecting upon some of the nobility of that our 
* kingdom ; we have been pleased to remit him 
* thither, to be tryed according to the laws 
© thereof; having to that purpose sent you 
* herewith inclosed some Depositions under his 
® own hand, and the authentic copies of others, 
* wbereofthe principals we cause to be reserved 
* here, because they likewise concern other 
* persons. Our pleasure is, that having given 
* order for receiving and committing him to safe 
€ custody, you cause try and censure him ac- 
€ cording to our said laws, before what judica- 


* ture and judges you shall think fit and com- | 


* netent for that purpose; and for your so doing 
© these shall be sufficient warrant. Given at 
€ our honour of Hampton-Court, the 24th of 
* September, 1631.’ 

After this, my Lord Advocate produced the 
List of Names, or Representation written and 


ers in by him to the’Lord-Treasurer of Eng-. 


land, upon the 16th of May 1631, together with 
the lord Üchiltrie’s Dittay, ofthe which List or 
Representation and Dittay aforesaid, the teno 
followeth : u 


The tenor of the List. 
Representation for my Lord-Treasurer. 
The marquis of Hamilton is prime agent. 
Plotters. 
The earl of Melros. 
The earl of Roxburgh. 
. The earl of Buccleugh. 


Adberents to Hamilton, by new blood and 
sfünity,. and dependance. : 

The earl of Kingborne. 

The earl of Abercorne. 

The earl of Glencairne. 

The viscount Lauderdale. 

The ınarquis of Huntley. 

Ihe earl of Wigton. 


By near Alliance by-his two Sisters. 
The earl of Eglington. 
The viscount Drumla ri: ‚ 
Tihe earl of Melros alliance and afhnity. 
The earl of Cassils bis son-in-law. 

The lord Carnegie his son-in-law. 

The lord Lyndesay his grandchild by his 
daughter. 

The lord Boyd his grandchild by his daughter. 

The lord Ogilvie Rare ne z 

His eldest son marriedl to the earl of Marr’s 
daughter; And so brotherin-law to the lord 
Erskyne, now Keeper of his majesty’s two 
principal Castles of Striveliung and Edinburgh ; 
and so commander of all almost of his majesty’s 
Ordnance in Scotland. 

The earl of Melros’s son ; likewise brother- 
in-law to the earl-marshal,.and to the earls of 
Rothes and Kinghorne. 

The earl of Melros’s second son, married to 
the lord Wanchton’s daughter. 

The earl of Melros himself brother-in-law to 
the earl of Somerset, and to the lord Bal- 


merinoch. 

The earl of Roxburgh. 
Brother-ın-law to ıhe earl of Perth. 
Father-in-law to tlıe constable of Dundee, 
Father-in-law to the lord Pitcairn. 

And the said lord Roxburgh able to raise of 
his own friends and followers above 1,000 gen- 
tlemen in two days. 


The earl of Buccleugh. 

The earl of Buccleugh, nephew to Roxburgh. 

The earl of Buccleugli, brotber-in-law to the’ 
lord Erskyne. 

The lord Hayes. 

The earl of Winton. 

The lord Sempill. 

The lord Ross, 


Apud Edinburgh vigesimo nono Novembris 
1631. In presence of the bishop of Dunblane, 
my lord of Carnegie, my lord Justice Cierk, 
and Justice Depute. The whilk day James 
lord Uchiltrie being present before the lords 
examinators above-named ; and the list of 
Names before mentioned being shewed unto 
him, and he required to declare if he would 
recognize and acknowledge the same to be his 
own hand-writing; the sard Jord Uchiltrie, after 
inspection and consideration thereof, declared 
that List of Names was written with his own 
hand, and delivered by him to the Lord-Trea- 
surer of England ; sic subscribitur J. Uchiltrie, 
ad B. of Dunblanc, Carnegie, Geo. Elphinston, 
A. Colville. 


The Tenor of the lord Uchiltrie's Dittay or In- 
diotment, 


James lord Uchiltrie; Ye are indicted and 
accused forasmekill as by divers acts, statutes 
and constitutions of parliament, made and pub- 
lished in the days of our sovereirn lord’s most 
royal progenitors, specially by the. 43d act of 
the Sud parliament of James 1, of worthy me- 
mory it is enacted, statute and ordained, That 
all leasing-makers and tellers of them, wlulk 
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may engender discord betwixt the king and his 
people, wherever they may be gotten, shall be 
cballenged by them that power has, and tyne 
life and goods to the king. And likewise by 
the B3d uct of the sixth parliament of king 
James 1, of eternal memory, bearing touching 
the article of Leasing-makers to the king’s grace, 
of his berons, ge men and lieges, and for 
punishment to be pur to them; therefore it is 
thereby declared, that the king’s grace, with 
advice of his three estates, ratifies and approves 
the acts and statutes made thereupon of before, 
and ordains the same to be put to due exccu- 
tion in all points; whilks acts of parliament, 
in the 205th act of the 14th parliament of vur 
sovereign lord’s dearest father king James the 
6, of happy and never-dying memory, and 
with advice of his highness’s estates in that par- 
lıament ratified, approven, and confirmed, and 
ordained to be put in execution in all time 
thereafter following, as in the said laws and acts 
ef parliament, at length is contained. Not- 
withstanding whereof, it is of verity, that he 
the said James lord Uchiltrie, having in the 
month of May, the year of God 1681, last past, 
heard by relation of Donald lord Rea, that 
certain Kar surmises and informations 
were ınade to him by David Ramsay, with the 
head of Mr. ve Meldrum, and certain 
other persons beyond sea, in Sweden, Pomer- 
land and Holland respectively; and by the snid 
David Ramsay and certain other persons within 
the kingdom of England, anent some plot and 
dangerous purpose intended against the sacred 
ie a of our Brachzne lord and sovereign, the 

s most excellent majesty, his gracious 
queen, and tbeir dearest a prince, and 
against the land by surprizing tlıe king’s ma- 
jesty’s houses and castles of Edinhurglı, Strive- 
ng, and Dunbarton, and for seizing of the town 
of Lei Ye not being content to retain your- 
self within the bounds of a faithful subject, by 
revealing of that, whereof ye had received in- 
formation from the said lord Rea, out of a 


malicious By and design, tending to the 
sowing of discord and sedition betwixt his ma- 


jesty and his most loyal subjecte, the lord mar- 
qais of Hamikon, the earl of Haddington, the 
earl of Roxburgh, and the earl of Buccleugh; 
.did at your first meeting with bismajesty, which 
was upon the 17th of May last past, signify to 
bis bi that the business was a Treason 
intended against his majesty: andthatthe party 
was the men of Hamilton, as ye was in- 
formed. And to the effect his majesty might 
be pat in better assurance of the truth of your 
said speeches, ye upon the 16th of an pre- 
ceding, delivered, to the lord-treasurer of Eng- 
land, a List of Names, to represent to his ma- 
}jesty, the strength of the saidınarquis of Hamil- 
ton’s party and adherents in Scotiand. Whilk 
# all written with your own hand, and intitled, 
“ Representation for my Lord-Treasurer.” 
Wherein ye name the marquis of Hamilton to 
be the prime agent, and names the earl of 
Melros, now earl of Haddington, the earl of 
Roxburgh, and ıbe earl of Buceleugh, to be 
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plotters. Likewise upon Sunday, being tbe 
22d of May last past, at which day the ınarquis 
of Hamilton (having come post from Scotland 
in three days) was to present himself 10 his ma» 
jesty. And ye thinking that ye had possessed 
his ınajesty sutäciently wıth your malicious Lea» 
ings and Calumnies against the said lord mar- - 
quis; and that his majesty being so insuigate 
and irritate against hım, would follow your 
cruel and inalicious counsel ; ye came to his 
majesty about the end of his dinuer, and most 
boldiy and male-pertiy spake to his majesty 
these words, “Sir, now ye know the business, 
‘ but knows not the time, and therefore, Sır, 
‘either do-or die’ By the whilk malicious 
couusel (if God by his grace had not ruled and 
directed the heart of our gracious sovereign to 
proceed in the business with Be wisdom, 
calınness and moderation,) ye by your former 
wicked counsel intended ye thereby did what 
in you lay, to move and cause his majesty, to 
put in practice some sudden and violent course, 
for subversion of tlıe life and honour of the said 
lord marquis, his majesty’s most loyal subject. 
Like as all the present articles and passages in 
your proceedings, in the premises, were mulici- 
ously forged, invented and practised by your- 
sell; without any warrant arising to you from 
the Relation of the said lord Rea’s; whilk is 
manifest by your own Deposition, made in the 
presence of a number of thecouncil of England, 
deputed by his majesty for your examination, 
upon tbe 20th and 24th of June last past. By 
the which ye have granted and confessed the 
premises laid to your charge to be of verity; 
and also does grant that tbe paper of Names 
which ye did deliver to my Lord-Treasurer, 
as said is, was made by yourself. And that 
tbe lord Itea was not privy to the making ıhere- 
of, nor to the delivery of the same, to the said 
Lord-Treasurer. And sic-like in your examiu- 
ation, ye being inquired for what cause, ye 
did name the said lord marquis to be prime 
agent, fe could assign no true reason, nor 
cause, by any warrant ofthe lord Rea against 
the marquis. But by the coutrary the said lord 
Rea being examined upon the 21st of June, 
in presence of his majesty’s council, declared 
that he knew notbing against ıhe person of the 
lord marquis; but that tlıe said lord marquis 
was asgood a subject as any the king’s majesty 
had. And likewise ye being asked by what 
warrant ye did call the earls of Melros, Rox- 
burgh, and Buccleugh to be Plotters; ye an- 
swered thereto, that the lord Rea had told you, 
that the lord Seaforth had affrmed to him, that 
the earls of Melros and Roxhurgh were ac- 
quainted with the particulars and secrets of that 
business, declaring thereby that the lord Rea 
had afürmed that to you, before you gave in, 
and delivered your paper of representation to 
the lord treasurer. And further, ye declared, 
that the lord Rea had tuld you, that he could 
not guess who else should bave been upon tlıe 
plot, unless it were the lord Buccleugh. Albeit 
the lord Rez being examined in presence of his 
majesty’s council upon 'tlie 24th of June last 
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ast, declared, that the Arst time the lord Ses- 

orth had any speech with him, anent the earls 
of Melros aud Koxburgh, and ıheir being privy 
to the marquis ot’ Hamilton’s business, was upon 
the Monday after the marquis of Hamilton’s 
coming out of Scotland, and not before: and 
the murquis having come to ceurt from Scotland 
upon Saturday the 21st of May, and the repre- 
sentation given by you to the Lord I'rensurer, 
containing the list of the l’lotters and Actors, 
being given in by you to the said Lord Treasu- 
rer, upon the 16th of May befirre; ye could 
never truly affırm, that ye had named the said 
earls to be plotters, upon pretence of ..any in- 
formation received from my lord Rea, who did 
not speak to you anent them, at the time of the 
giving of the said Representation ; but eight 
days thereafter, and such like. 'I'he said lord 
Rea deponed upon the said ?sth of June, that 
ye, and not he, did name the earl of Buccleugh, 
as one who would take arms in Scotland to as- 
sist the marquis; by the whilk Leasings, Ca- 
lumnies, and slanderous Speeches, untruly 
alotıed, devised and vented by you, against the 
said marquis of Hamilton, the earls of Hadding- 
ton, Roxburgh, and Buccl: ugh, in manner fore- 
said; all of them being his majesty’s faithful 
‚councillors and loyal suhjects; ye have muni- 
festiy controverted the tenor of the said laws, 
and acts of parliament, and incurred the pains 
and puaishinent mentioned therein, viz. the 
deserved punishment of death, which ought 
and should be execute upon you witb all rigour, 
to the terror and example ol others. 


The Justice nt command of a warrant and 
direction of the lords nf the secret council, 
whereof tlıe tenor follows: “ Apud Halyrud- 
© house, vicesimo quinto die mensis Nov. 1691. 
“ The Lords ofthe secret councıl, for some spe- 
“ cial cause, and considerations moving them, 
*“ ordains and commands his ınajesty’s justice, 
€ justice-clerk and their deputes, to proroget 
“ and continue the Dyer appointed for the Trial 
“ of James lord Uchiltrie, until Thursday next, 
“the 1st of Mec. next to come: whereanent 
© this extract of the act »hall be unto the said 
€ justice, justice-clerk and their deputes, * a War- 
€ € rant extracturn de libris actorum secreti con- 
«“cluS. D. N. re.is, per me Jacobum Prym- 
€ € rose, clericum ejusdem, sub mis signo et 
€ € subscriptione manuahbus, sic subscribitur 
® < Jacobus Prymrose ;’ ’ Prorogntes and conti- 
nues the Trial of James lord Uchiltrie, now 
impannelled, to the morn the 1st of Decem- 
ber next to come, and ordained him to be re- 
turned back to ward, to be kept in sure firm- 
ance, in the ınean time: the jury or persons of 
assize summoned to this day, are warned, apud 
acta to compear the said 1st day of December 
next to come: ilk person under ıhe pain of six 
marks. —Whereupon the Advocate asked In- 
struments, 


Curia Justiciaria S. D. N. Regis ten!’ in pre- 
torio burgi de Edinburgh, primo die mensis 
Decembris, anno Dom. millesimo, sexcen- 
tesimo, Iricesimo primo, per honorabiles et 


discretos viros, magistros, Alexander Col 
ville de Blair, et Jacobum Robertoun, ad- 
vocatum, justiciarlog deputatus nobilis et 
potentis comitis Willielmi comitis de Sıra- 
theroe et Monteith, dom. Grahame, Kill 
bryde, et Kynpont, presidis secreti concilii 
et Justiciarit generalis dict. S. D. N. Rıgıs, 
totius sui regni Scotis, ubilibet constitut. 
sectis vocatis et curia legitime aflırmata. 


Intran’ 


James lord Uchiltrie, delated of the crimes 
foresaids, contained in his Indictment preceding. 


Pursuer.—Sir Thomas Hope of Craighall, 
knight and baronet ; his majesty’s advocate for 
his highness’s entries. 

Prolocutors in defence.—Mr. Robert Nairne, 
Mr. Alexander Pierson, Gilbert Neilson, Ad- 
vocates. 

The Prolocutors for the impannelled, pro- 
duced an Act of the Lords uf secret couscıl ; 
ordaining and commanding them to compear 
and assist him, by proponing of all lawful de 
fence, competent to him ou his Trial, and de- 
sired the same might be insert and remain on 
process, whereof the tenor follows: * ApudHa- 
‘ Iyrudhouse vigesimo quinto die mensis Norem- 
‘“ bris, 1631. \Vhereas Junes lord Uchiltrie 
“ has made choice of Mr. Robert Nairne, Mr. 
* Alexander Pierson, and Gilbert Neilson, ad- 
€ vocates, to concur and join with him, for pro- 
€ poning of his lawful defences, competent W 
* him against the Dittay, wlıereupon he is to be 
© accused before his majesty’s justice, upon tbe 
© 1st of December next: tberefore the Lords of 
“ secret council ordains and commands tbe sard 
“three advncales to confer and meet with Ihe 
‘ said lord Uchiltrie, to receive his informations; 
“ to accompany and assist him at the’bar; and 
“to do their duty and oflice in all and every 
“hing Iying to their charge, concerning the 
‘“ proponing of all Jawful defences, competent 10 
“the said lord in his trial. Wirereanent the 
€ exıract of this act shall be ta them a warrant 
€ & estractum de libri» actorum secreti concılü 
‘<S.D.N. regis per ıne, magistrum Gilbertum 
‘« Prymrose, clericum ejusdem, sub meis s1gR0 
© et suhscriptione manualibus, sie subserihitur 
°«.M. Prymrose.’’ After reading of ıbe whilk 
Act of Council, the said Prolocutors protested, 
because the present maıter of disputauion est 
res ardua, auent Treason and Relations thereof, 
from party to party; that whaterer the est- 
gence of the cause requires from tlsem, as pF00 
to speak herein, for clearing of ıhe nobleman 
iinpannelled, his innocence, and of the war 
rants of his information; that it is not wirbany 
thought of wronging, or tasking of any partie, 
noblemen or others ; but to do tbat wbilk tbeir 
duty as Prolocutors craves of them tn be done, 
being commanded hereto by ıhe Lords uf bis 
majesty’ssecret Council: and that (he purp0%® 
and speeches that shall hy Gnd’s nsastend® 
uttered and delivered by them fe this matlet, 
may be sa uccepted of my Lord Jusuce. 

Therenfter che Tndichnent of the lord re 
trie, being rend judicially, and he accusei ol ! 
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crimes tberein contained ; ıny Lord Advocate 
asked Instruments of the reading thereof, and 
of the acts of parliament set down in the pro- 
position of ıbe said Indietment, And because 
the subsumption of the said Indictment is 
fuunded upon certain Depositions made in 
Eogland, in presence of five of his majesty’s 
councillurs, deputed by bis majesty to ıhat ef- 
fect: he therelore repeats the Examinations of 
the lord Uchiltrie produced yesterday in pro- 
cess, dated the 20th and 24th of June last; with 
the three Examinations of my .lord Rea’s, 
whereof two are dated the 21st of June, and 
the third upon tbe 24th of June: and declared, 
that he used these Depositions under tlıe hands 
and sabscriptions uf the five councillors of Eng- 
land, as autbentic copies, whilk should make as 
good faith, as if the principal were produced, 

It is alleged by- Mr. Alesender Pierson, as 
Prolocutor for the pannel, that it cannot, nor 
sboald not be proceeded against the impannel- 
led here ın Scotland, but confurm to the laws 
and statntes of England ; the place of the pan- 
nel his oflence, (if any be) and not conform to 
the monicipal laws #f Scotland. * Quia de jure 
‘ judex originis vel domicilii non potest punire 
‘ sobditum delinguentem estra territorium, nisi 
“ secundum pcenam imporitam a jure communi, 
‘ rel secundum statuta loci in quo deliquit non; 
‘ autem secundum statuta ipsius loci originis, 
‘ vel domiciılu.” Julius Clarus, quest. 85, numb, 
quarto. 

It ıs answered by my Lord Adoocate, that 
the alledgente is no ways relevant, except the 

nnel will condescend to the relevance of the 

ıttay; and of his own consent be content, 
tlıat the same tn tbe knowledge of an as- 
size. Next, it isanswered by his majesty’s ad- 
vocates that he oppones his majesty’s Letter 
direct to the council, bearing, that the impan- 
neiled shall be tried according to the laws of 
this kingdom. And in tbe one place it shall be 
jesuihed, ıbat his majesty’s letter shall be 
grounded upon the civil and common law. 

It 1s answered thereto by the lord Uchiltrie 
and hi» Prolocutors ; that the king’s majesty’s 
Letter is, and most be understond, without pre- 
jadice, of the pannel's lawful defences. 

Item, That the alledged crimes contained in 
the Dittay are, or perchance may be, lawful in 
England, and vet criminal in Scotland ; and it 
carries no reason that the pannel should be 
punished here in Scotland, er any fact com- 
mitted in England, not punishable by the laws 
of Eugland, where the pannel is tutus ralione 


i. 

Secunde, It is alledged by the Pannel, that 
the subsumption of the indictment has no de- 
pendance upon the proposition thereol; be- 
cause the particulars contained iu the subsump- 
tion are no she the leasings mentioned in the 
said acıs of parliament, whereupon the proposi- 
ton is founded, especially seeing the leasings 
mentioned in the sakl acts, are leasings tend- 
ing to discord betwixt the king and his peo- 
ple: and tbe telling whereof is unlawful and 
probibit. But the particulars of the Dittay or 


Indictment are no wayssuch. Butbythe con- 
trary, the matter thereof being an heinaus trea- 
son against ıhe king'’s majesty and estate; in 
favour of both, “ propter publicam ntilitatem,” 
it is incumbent to every subject that shall hear 
speeches of such matter, though the matter it- 
self be a lie and untruth, whilk is alike to the 
bearer, neither does it belong to him, to judge 
or discern therein; it is incumbent, I say, to 
every subject incontinently to tell the same ; 
the telling whereof tends not to discord be- 
tween the king and his people; but to sup- 
press and prevent the same, and the chief 
cause thereof, which is Treason, and the not 
telling and revealing whereof is punishable by 
the law of all nations, by our municipal laws 
and acts of parliament; yea, ly tbesamne acts, 
whereupon che Dittay is founded, viz. James 6, 
parliament 14, cap. 205. And therefore the 
telling tbereof is no ways prohibited and pu- 
nishable by the said acts, neither are tlıcse par- 
ticnlars in the Indictment the leasiugs men- 
tioned ın tbe said acts, whilk is medium con- 
eludendiinthe Dittay. And wbilk last act be- 
ing the last in time, as it ratifies, 50 it explains 
the true sense of the former. 

And further, it is alledged by Gilbert Neil- 
son, prolocutor for the Pannel, that not only by 
tbe fgresaid act, of the 14th parliament nf king 
James 6, whereupon the Dittay is founded, is 
there a necessity aid upon the impannelled, and 
all his majesty’s lieges, to reveal what they hear, 
concerning his majesty's prejudice ; but like- 
wise by the 134th act of James 6's 8th parlia- 
ment, it is specially statute, That wlosoever 
bears any speeches to the harım or prejudice of 
the king's majesty’s estate, shall with all dil- 
gence reveal the same to his majesty, or to 
some other, the king’s miyjesty’s olicers, that 
may make the same manifest to his majesty, 
with this speciul addition, that in case the same 
be not done, the person concenler, and not 
teller or revealer, shall incur the like punish- 
ment, eontained in the said acts, set down 
against the principal leasing-makers. And so 
the impannelled was necessitate, upon no less 
pain than his life and estate, to reveal the same, 

It isanswered by his majesty’s Advocate, That 
this preceding defence can elude nb part of the 
Dittay ; because the first part thereof anent 
tbe lawfulness or necessity of revealing of trea- 
son is granted in the Dittay or Indictment. 
And if the pannel had contained himself within 
the duty of revealing, albeit the Plot and Trea- 
son revealed had been false, yet he would have 
deserved commendation aud reward from his 
master. . But the Indictmeut is founded upon 
three particulars, to the whilk no answer is 
made; and whilksthree particulars agrees and 
quadrates with the natural quality of the leas- 
ings, contained.in the act of parliament, where- 
upon the Dittay is founded. Because they are 
such, ns might have engendered discord be- 
twixt.his majesty and his loyal subjects; in so 
far as ıtis qualibed in the Dittay, that the im- 

annelled having only hadhhisrelations from the 
ord Rea, and whilk relations bad no warrant 
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against the marquis of Hamilton’s person, as 
author or actor ofthe Treason, nor against tlıe 
three noblemen as Plotters, but depended ° ex 
€ auditus, vel relatione felati ab altero ;” that 
is, from David Ramsay, and Mr. Robert Mel- 
drum, of whom neither of them did relate any 
thing that could prore against the marquis; 
but sirmply upon the speeches and report of 
some, whom they call his followers, or upon 
their imagination, or possibly foolish and per- 
verse wishes, that the nobleınan who was im- 
ployed for the levying of an arıny for aiding 
the king of Sweden, should employ his forces 
to the destruction of the king, his qneen, the 
prince their dearest sou, and kingdom. Yet 
the impannelled, when as he might have sufhi- 
ciently re his loyal duty to his master, by 
bringing thelord Reato hismajesty, to make his 
own relation, did at the first appenrance before 
his majesty turn the uncertain report end rela- 
tion to a positivespeech: shewing that the bu- 
siness was a treason ; and the party the mar- 
. quisof Hamilton. Next, the Pannel, by his 
ie all written with his own hand, 
and delivered to my Lord-Treasurer of England, 
to be shbewn to his majesty, he has expressed 
the lord marquis to be prime agent; and the 
earls of Haddıngton, Roxburgh, and Buccleugh 
to be plotters; and hath added to the number 
of20 or 30 noblemen, as adherents to them. 
And last, when his majesty had received this 
positive information, and was possessed with 
appearance of the truth thereof; to add a 
spark to the fuel, the Motto was given, ‘ Sır, 
“now either do or die;’ whilk words could 
not contain any other intention or event (if 
his majesty had not been graciously and wisely 
disposed), but either to have used some vio- 
lent course against the marquis’s person and 
life, or to commit him to prison, and to 
cause him to make answer as to Treason, er 
tinculis: wlilk is the condition of traytors, 
both by the common law and by the act of 
parliament, made by king James 2, parliament 
12, cap. 49, whereby it is ordamed, That per- 
sons slandered of Treason, shall be taken and 
remain in firmance, while they thnle an assize. 
And all their proceedings are directly con- 
trary to the act of parliament, whereupon tlıe 
Dittay is founded, especially seeing the Pannel, 
by his Deposition made the 20th of June, Ar- 
ticulo primo, in relating the lord Rea’s first 
een declared that the lord Rea granted 
that he had no certain ground for the Treason 
alledged by him; and it is an heinous and 
odious fact, punishable by all laws, to turn rela- 
tion into delation, and to be an author or ad- 
viser to a sovereign prince, to begm at execu- 

tion before trial. Andall the particular points 
 ofthe Dittay are clear, and evident by the De- 
position of the impannelled, made upon the 
20thand 24th days of June; whilk are the true 
copies of the original and authentic Deposi- 
tions, made in the presence of five of his ma- 
jesty’s council in England ; like as the copies 
produced and read in the presence of the Pan- 
nel, and his prolocutors, are subscribed by the 


““ jntellectum et vocem 


said fire councillors; and also are declared by 
his majesty’s letter, directed to his council the 
24th of September, to be true copies ofthe said 
Depositions: whereof the principals are retain- 
ed by his majesty, for the causes mentioned in 
the said Letter. And therefore. ought to have 
full faith, as if the principals were produced ; 
like as the Pannel by his acts de culumnia will _ 
not refuse, but that the Representation contain- 
ing the list of the names was given in by him, 
without the privity ofthe lordl Rea, aud also that 
he spake these words to his majesty upon tbe 
Sunday after dinner, being the 22d of May; 
wbich was the self same day that tbe marquis 
came from Seotland to England, and was to 
present himselfto his majesty, viz. ‘ The purpose 
‘isknown, the time not known; Sır, either 
‘do or die;’ in respect whereof tlie alled- 
gente ought to be repelled. 

It is duplyed for the Pannel by bis Prolo- 
cutors, as to the particulars contained in my 
Lord Advocate’s Answer, they ceaseto answer 
him now in the general, seeing they are upon 
the relevancy of the Dittay and Indictment, 
and shall answer every of, singulatim as they 
hie in the Indictment, swo loco. 

Tertio, It is alledged for ıhe Pannel, that the 
particulars contained in the Indictment are not 
Leasings, * quoad referentem neque id genus 
‘ referens mentitur, quonjam guantum in ipso 
‘ est. non fallit, sed fallitur, et-quicquid falsitatis 
‘ vel mendacii in relatis inest, id ad suos au- 


'“ thores referendum, cap. Js autem 23 quest. 


“2. etcap. 55. Beatus Paulus ibidem, ubi di- 
“ citur, non mentiri eum qui animum fallendı 
# non habet quod est essentiale et formale men- 
° dacii, impostura scilicet et intentio fallendi.” 
And the telling and revealing of the whilks 
matters aforesaid, * nullam habet in se delic- 
‘tum, sed est de natura boni;’ being com- 
manded, and therefore in the hearer and relater, 
‘ presumitur omnis dolus abesse, quia parere 
“ necesse habet.’ And specially in such a ba- 
siness as this, whilk so highly concerns the king’s 
majesty and estate. reof there was so 
great appearance, by the relation made by tbe- 
lord Rea, whilk the pannel craves may be read 
to the Judge. 
It is answered by my Lord Adoocate, that if 
the defence means of the Treason related by 
the lord Rea, the pannel cannot be quarrelled 
for it, nor for telling tbereof, albeit it were a 
Iye. Bat tbe Leasings and Calumnies assumed 
upon in the Dittay, arises upon the contra- 
dıction, betwixt that which was related by the 
lord Rea, and that whilk was spoken and 
affirmed positive to his majesty. And where 
it is alledged, that * mendacium est semper cum 
*“ animo fallendi,’that is, * in discrepantia inter 
ejusdem persone ;’ 
where he thinks one thing, and speaks another, 
whilk is not our case. But ‘ mendacium vel 


'* falsitas,” whereupon we dispute, is the dis- 


crepance and tlıe contrariety betwixt the re- 
lation made by tbe lord Rea, and that which 
is related de pannel: wherein the pannel 
was obliged, as a faithful subject, to make a 
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simple or traue relation, ° sine paraphrasi, vel 
€ periphrasi, sine interpretatione, vel circummlo- 
* cutione, et ut ıu Apographa vel exemplari 
‘ committitur falsitas, si transcriptio differt ab 
‘ ezemplari, ita committitur falsitas ubi relatio 
6 positive refertur;’ whilk is the leasings, where- 
upon the Dittay subsumes. And where it is 
desired that the lord Rea’s relation may be 
produced and read to the Judge, if it be meant 
of that relation whilk is subscribed by the five 
eouncillors of England ; and ifthe pannel will 
acknowledge it, 10 make faith as tbe principal, 
togetber wıth the remanent depositions of the 
pannel, and the lord Rea, whilk are all sub- 
scribed by the said five councillors, and already 
produced aud read to the judge; the pannel 
sball receive satisfaction of his desires, other- 


ways not. 

Te ia dupiyed for the Pannel, that ıhe fore- 
said is to answer that part of the 
Dittay, bearing the heads thereof to be forged 
and vented by the pannel. 

Quarto, it ıs alledged by the Tannel, that as 
to the subsumption of the Dittay, bearing, that 
all the articles and passages of proceedi 
therein mentioned, were maliciously invent 
and practised by the pannel, whilk is qualifyed 
by the Pannel’s own u. and alledged 
Confession against himself, and by the Pannel’s- 
Deposition freeing the Lord Rea, and the lord 
Bea’s Deposition freeing himself thereof; the 
qualiication inforces not the pannel in the 
particulars to be a leasing-maker, and to. have 
torged lyes.—Fırst, For tbe Pannel’s own De- 
position, it inforces the just contrary, to wit, 
that the iord Rea was the Pannel’s informer in 
all. As for the lord Rea’s Deposition against 
the pannel, proported in the Dittay ; that in- 
forces not forging of Iyes against the pannel, 
neither can the lord Ren’s deposition have any 
force against him; first, because the lord Rea 
is party, and the pannel is a witness against 
him for the king, and whose deposition cannot 
be respected against the - testiimnony, made 
agamst himself, for the king’s majesty : and in 
eifect is but a denial, whilk can neither liberate 
himself, nor weaken the panuel’s deposition. 
° Et omnibus in re propria dicendi testimonii 
‘ facultatem jura submoverunt, lege 10. Cod. 
‘ de testibus.” Item, The lord Rea’s deposition 
made by him, not being sworf, and so is null 
of the law; ‘ Quia testis injuratus examinatus 
‘non probat nec fidem faciat, lege juris-ju- 
* sandı ;’ nona Cod. de testibus et lege testium 
zriii. Cod. eodem. 

Item, The lord Rea’s Deposition not made 
im the presence of the pannel, and so ° non 
‘ saleat authentica, sed etsi,’ Cod. de testibus. 
Item, Akhough ihe lord Rca were not party, 
be is but “ testissingalaris et nihil probat.’ Item, 
The lord Kea’s Depositions produced cannot 
be respected, because they are not the principal 
sabscribed by my lord Bea, but relations, and 
&oubtless from ıhe couneil. “ Et in criminali- 
° bus aliorum judicum relationibus credere non 
* oportet,’ Lege singul. xiv. God. de accus=- 
Uonibus et inscriptzonibus. 


It is declared by the lord Uchiltrie himself, 
now upon Pannel, that the Depositions whilk 
be made in England, and subscribed with his 
hand, are true in themselves, as be there de- 
poned, according to the relations and grounds 
of Information, which he received from the 
lord Rea. The reconciliations which are in 
grossed in the several Depositions, being al- 
lowed and admitted for reconciling of any ap- 
parent contrariety, without prejudice.of what 
explanation of the same depositions he may 
jJustly make further; he declares, that ıbe 
alledged copies of the Pannel’s own depositions, 
under tbe hand of the five councillors, so far as, 
his memory can serve him, are not .different in 
the substance of them, from ıhe originel. But 
tbat there is no more in his depositions, nor 
tbat whilk the subscribed copies contain, that 
he cannot say. And this his lordship does ac- 
cording to his nıemory, and in reverence of his 
mejesty’s letter, and noblemen’s hands thereat, 

My I Advocate takes instruments of the 
impannelled’s declaration in that part, whereby 
he grants (hat the copies of his depositions 
made by bim, under tlıe hand of the five coum- 
cillors, is not different in substance, according 
to the Panuel’s memory. 

Thereafter, my lord Uchiltrie and his Prolo» 
cutors craved tbat Ihe lord Hea’s Relation 
made upon the 18th of May, whilk under the 
hand of the five councillors, might be read to 
him, because he minds to found exceptions 
thereupon.—To the whilk, it is auswered by 
his majesty’s Advocate, that he cannot be com- 
pelled to produce the said Relation, in respect . 
no part of the qualification of the Dittay is 
founded thereupon. And yet according to his 
former- answer, says, ifthe Pannel will acknow- 
ledge the same, as it is under tbe hands of the 
five councillors, to make as great faith as the _ 
principal, he is content, that the said Relation 
. read; ofthe whilk Relation the tenor ful« 
ows, 


The true Relation of such gassages, as I Do» 
saLp Lord Rzea have heard or learned, 
‚ which may concern my ınost dread sove- 
reign, or his estate, beyond seas and else- 
where, as I will be ready to takemy oath 
upon, and seal with my blood against all 
opponents. Written this 18th of May, 
1631. 


Intbe month of April, 1680, or thereby, at 
my commg from Stockholm, I found col, Alex. 
Hamilton, brother to- the earl of Haddington, 
sir James Hamilton, son to the said earl, sir 
James Hamilton of Reidhall, nephew to the 
sa:d earl, ahd one Hamilton the lord of 
who were all ofücers under the king of Sweden 
then. But before my coming there, they had 
all cashiered themselves, not having served one 





° 
’ 


ear. 
i At this time the laird of Bensho, Lyndesay, 
my lieut. culonel, being bed-fellow and one 
tw sir James Hamilton son to the eurl of 
Haddington, keeping a chamber in James 
Mackleane’s a Scotsman’s house in Stockholm, 


-—i ud 
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Lyndesay did inform me, that the reason why 
'the Hamiltons had cashiered themselves, was 
because their chief, the marquis of Haailton, 
wasto be a soldier, and they would follow bis 
fortunes. I asked Lyndesay wlıo had told him 
so much ; he told me sir James Hamilton of 
Priestheld, Haddington’s son: and Lyndesay 
told me withal, ıbat all these Hamiltons, and 
‘ sir John Hamilton, another son of Hadding- 
ton’s, tıad denuded themselves of their fortunes 
and estates, some of them to their friends, but 
tie earlof Haddington’s children to their father. 
Moreover, Lyndesay told me, that sir James 
Hamilton, Haddington’s second son, had told 
him that sir James Spence, now lord Spence, 
had directed Mr. Robert Meldrum with letters 
into England; and that thereafter they did 
expect David Ramsay with the head cousin to 
tbe lurd Spence, as ambassador from the mar- 
quis of Hamilton: and all the Humiltons dıd 
expect David Ramsay’s coming. — Also Lynde- 
say did inform me, that sir James Hamilton 
did desire hin to join with them, and that they 
would give him a regiment ; which he did 
accept, and did desire my conseut, which I 
did yield unto. 
.. Also ten or twelve days after we dıd hear 
from Denmark, that there was an ambassador 
coniing from England, who proves to be David 
Ramsay; who dıd give bimself out, all the way 
as be came, to be an ambassador : which to 
rove, he did stand in competition wich his ma- 
jety, our dread sovereign’s extraordinary am- 
ador sir Thomas Roe; both the saıd sir 
Thomas and David Ramsay encountering in 
the town of- - - - - in Denmark : yet David 
Raınsay would never do so much as visit the 
other ambassador. Upon which oversight I 
did question David Ramsay, whose answer was, 
he dıd nut desire to, be seen of any man that 
would discover lim ; affirming to his cousin sir 
Robert Anstruther (as David Ramsay told me 
that uo honest man could live athonıe. Davi 
Ramsay, col. Alex. Hamilton, and sir James 
Hamilton, attending their dispatch from the 
king of’ Sweden nt Elsmeby, were forced to re- 
side with me in my ship, for at this time we 
were all on ship-board. 


And onenight drinking some healths, amongst ' 


the rest, the marquis’s health coming by course, 
I.asked col. Alex. Hamilton, the marquis’s 
christian name ; he answered me, ‘ Jumes, by 
‘ the grace of God;’ sir James added, * King of 
* Scotland :’ therefore his health passed under 
that name, till I did take exceptiuns, and did 
desire them to alter their tile; sir James 
Hamilton answered nolens, volens, it should be 
eo, and did laugh. I did desire them to drink 
it more covertly, thus, * To the happy event of 
* all Good Intentiuns ;’ so David say said 
it should be so, 

That night, after the two colonels Hamiltons 
went to bed, David Ramsay and I being alone 
on the hatches above, David Ramsay and I 
drigking and smoaking a pipe of tobacco, told 
me many abuses in the couft of England ; lay- 
ing the whole bLlame upon the Lord-Treasurer. 


"we lost it at home. 


He told me, that the marquis bad sent him with 
a challenge to the Treasurer, and that Popery 
apd Armınianism had ever come ıhe most part 
froın the Bishops; and that there was nothing 
looked for but desolation and change of religion, 
and thut the poor soul the king was blinded to 
his ruin ; and that he had been plain with the 
klug, till be did give him uo ear;; therefore be 
said, he had retired himself from thence, since 
no honest man could live there, and with many 
such discourses he laboured to possess me. My 
answer was, The Lord amend those evils, and 
no reınedy but patience. By God, Donald, 
(said he) I will use your own phrase, we must 
help God to amend ir. He told me, he had 
brougbt as much gold with him, as would 
maintain him at tbe rate of six pound a-day for 
three years, and did assure me that before that 
time would expire, that God would raise up 
some men to defend his Church, and liberate 
bonest men from slavery. Withal he told me, 
that liis majesty at bis parting with him, told 
him, ıhat he would do witl; him as king Henry 
4. said to Colvil, I willthink on thee in absence 
as present. 

Thereafter I did desire one farour of him, 
that be would tell me if ıhe marquis of Hamil- 
ton would come over; be said, be would tell 
me to-morrow. The next night after, I did 
renew my former question of the marguiss 
coming over, and he said be would. I asked 
him what content my lord marquis had athome ? 
Ile said none; for the king had forced hıın to 
marry a wife, and to acknowledge her, who he 
said was very benst. I asked him uf what 
religion my lord marquis was? He said, a good 
protesıant, and before it were long, he would 
let the world see his aim wa» the defence of bis 
religion. I told him, it did avail us little to 
make the Gospel a fair passage in Germany, if 
He said, t2ere were many 
honest men in our land, and tbat the marqul 
would use hisarmy to protect ıhem, which was 
his only aim. I desired hiw to go no further 
on with me; for I would not desire more trust 
of it,.but that I would spend my blood ın my 
lord ınarquis’s quarrel. Well, my lord, I will 
go no further, for my master’s secret no man 
shall get. u 

The third night, on land in an isle,' he told 
me, that Alex. Hamilton and sır James were 0 
go for England, and he to Holland; yet fl 
had any thing to do in England, that he would 
be willing to do me service. I told him I bed 
a ınind to seek the reversion of Orkney from 
the king my master, if (he marquis would me- 
diate wıth.ıny master ; for it were good for my 
lord to have a friend in that place for his ends. 
He said, By God it was to be thought upoN; 
and he did desire me to give him leave to nn 
upon is that night. On the morruw, be aD 
Alexander Hamilton did desire me to wrılt & 
general letter to the marquis, with the two c°° 
lonel Hamiltons, with great assurances of ırü® 
friendship froın tbeir master, if I would con- 
tinue constant in resolution ; I did gixe chem 
my letter, and so we parted. 


[) 
or 


’ 
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In the month of July, a day or two after the 
taking of Stetin, I did encouuter Mr. Meldrum 
who came from England: after salutations, I 
did ask him what news? He answered me, 
matters are worse and worse; the king giveth 
greater way to Papists and Arninians than be- 
fure ; that Cottingbaın was gone to beg peace 
with Spein; that Pembroke was dead; that 
te marquis governed all, and was made Keeper 
of Windsor, and was made knight of the garter, 
and was to be Admiral of England. He did 
ask me wbere his cousin David Ramsay was: 
I told hun he was gone for llolland ; he did ask 
me, what he had done: I did answer, that all 
was ended to his mind, and that Alex. Hamil- 
ton was tn get powder, arms, and munition 
with him from Sweden, to the marquis. At 
these news, be didthrow his cap to tlıe ground, 
and cut a caper, calling aloud, Good news! 
good news! I am a happy man! Iam happy 
and made for erer! I thank Gnd ıny five years 
pains is not for nothing ; gond my lord Rea, is 
this tsue? Yes, said I, for 1 have one double of 
tbe contract, I am engaged iu tbe business tn 
David Ramsay, and Alex. Hamilton and sir 
James Hamilton, aud by writ to my lord Ha- 
milton. O ıny lord, (saith be) that was the 
work of God and not man, to inspire your lord- 
ship to ga with us? 

At that time I cast Lyndesay loose, to find 
more of Meldrum ; who told Lyndesay that 
6,000 trained soldiers would do the tura wich 
their own faction in the couutry. 

The next day at col. Leslie’s tent, I encoun- 
tered Meldrum, whom I did call out, and he 
told me that king Charles was good and cıented 
for natlung, but for desolations and undoing of 
kıngdoms, religion, aud people. There was no 
way but to immurate bim within a wall or dun- 
geon for ever. I asked wbat way we might do 
that? He said the way was eusy: first, after 
ıhe men were listed in Scotland, that they migbt 
take one month's time to learn to handle their 
arıns. at Leih, without any sunpicion : then 
they might seize on the castles of Edinburgh, 
Sterling, and Dumbarton in one nigbt, and 
upon Berwick ; and having the castle of Edin- 
burgli, the town durst not stir; then to en 
Leith:: therenfter into England per force. 
answered, tlıe plot was good if it held. 

He t.ld me further, tlıat he was writing a De- 
claration of the justness of the marquis’s quar- 
rel, with the tyrannical using and sufering of 
the Church under king James in his last days, 
and now worse groaning under his son; with 
the Hamiltons clear title to the crown. Ial- 
jawed of all. But I did demand who I thought 
would take our parts; he said, he did know 
uine of the best earls in Scotland that would 
live and die with us. As also that the body of 
Englaud was with us, and some of thie nobility 
for evil will of the Treasurer. The next N 
there came news of the birth of the prince; 
did ask Meldrum ifthat would cool ihe mar- 
quis’s intentions : be sighed and said, not if 
tbe king and queen pf Bohemia will give their 
daughter to the ınarquis, as they bad promised. 


Yol. IT. 


Is ıhat true, said I? He answered, I shuuld see 
ere it were long. That night I did desire Lyn- 
desay to drink with Meldrum, which he did, 
and Harry Muschampe an English gentleman 
was witlı tkem. Lyndesay tuld me on the 
morrow, he did think Meldrum to be the worst 
secretary in the world, for he did reveal this 
last niglit all be did think. I do not rememher 
the nizhr’s discourse; but do remit to Mus- 
champ?’s relation, 

A week after, I did speak with Meldrum 
again in Leslie’s tent; so he did desire me to 
walk forth, and told me he Ihad been with se- 
cretary Sadeler, to whom Meldrum did deliver 
a private packet of letters, and did require an- 
swer. But the Secretary told kin, that the 
king of Sweden would write none, till he heard 
from the marquis of’ his last letters, sent with 
David Ramsay. Meldrum went further with 
the Secretary of Sweden, telling bin, that it 
was greatly for the advantage uf ıhe king of 
Sweden, whose ambition was without limits, 
that the marquis did raise war in Britain; for 
if the king of Sweden had a mind to take Den- 
mark, the king of Britain should not be able 
to help his uncle. The secretary of Sweden 
did auswef, that we care not for, neitlier do we 
fear your king : for he ıhat would not help his 
own sister, will never help his uucle.—I did ask 
Meldrum what they did intend to do with the 
priace and queen of Britain ? Hie answered, 
the child should be cast ın with his father, and 
the queen sent home to her mother to be put 
in a monastery. Idid ask him, what charge 
he would have in those emmployments ? He said, 
he should be Secretary uf State, and have a 
horse-troop.—Meldıuin did shew me also, that 
all who would not take our part, of Scotsmen 
in Scotland sbould be put in the Bass, or some 
other prison, till all were ours; and that the 
niarquis would take pledges of all who in 
Scotland did lie by as neutrals at the first. 

At my coming to Holland in March last, 
David Ramsay did leave word at Amsterdam, 
when I did come, to send bim word; wbich E 
did: he came from ıbe Hague to Amsterdanı, 
and stayed with me eight days, where he did 
deliver me a letter from ıihe marquis on!y of 
compliment and tbunks. He told me all went 
right with the marquis; that he had gotten 
from his majesty 10,000/, in England, and the 
Wine-Customs of Scotland for 16 years; 
wbich the marquis would sell, and that all 
things went on without any obstacle ; and that 
the only stay was for want of arms and muni- 
tion, and especially powder; and desired me 
to put on hard for thıs, niih the Swedish am« 
bassador, which l did. Thereaiter he told me, 
he had evil news to tel] me, that the marguis's 
wife was brought to bed of a child. 

I did ask him, where our forces should meet; 
he said ıpon the sen, and thereafter land in 
Scotland or England, he would tell me no 
more: but that for my business of Orkney, I 
might have it better cheap than to pay the du- 
ties of it; and he told ıne, that when I should 
meet with the marquis, he would infuse in 8 


2q 
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: that wlich he durst not ; since he would hare. 


ıhe marquis to take the thanks to himself. 
. And withat he did desire ıne, that I should not 
tell the marquis what had past between him 
and me. 

L did ask him, what part of England we 
should best land at? He said at Yarmouth or 
Harwich, or thereby. Ile told me that Eng- 
land had made a peace with Spain very preja- 
dicial to Holland ; and ıhat the tıeasurer, und 
such of the Spanish faction, as Carlisle, and 
Cottington, and Kenelm Digby, had nıuflled 
the king to bar the Hollander from the fishing; 
which he said might fall out happily for them, 
and he did desire me to assist them at the prince 
of Orange's hand, as a special service tn the 
marquis, to make the States contribute with tbe 
marquis: and I did speak to the prince uf 
Oran,e, and his excellency told me, that he 
would do his best tlierein. 

He told me, that Spain and France were 
striving who should firsı drink up England in 
their ambition; but he huped the marquis 
should prevent them both. Le did ask nıy 
advice, whether it were best to cross the seas 
once, orto go on bravely? lunswered, delays 
were not good, which he did subscribe to ; and 
so we concluded, and I caıne for England. 

At my coming to England, my lord Hamil- 

tem did give me ınany thanks, assuring me, that 
he would not waut me; and that I should have 
what conditions I would desire, for hie said, 
‘that should not separate us. I did desire bis 
"lordship to go on with me regliy, if he mcant to 
hare my sesvice, he siwuld have it without 
conditions; he did answer, My lard, I will not 
want you, for I have written to the king of 
Sweden, with Elphinaston and Meldrum, tirat 
I will detain you with ne, and assure your 
tord»hip, that he that will hazard with ıne now 
“Tu this business, it shall be a tie to me and my 
Bel: to hazard my foıtune and estate with 
im and his. Thesame word tbe next day he 
sent to me, wiıh sir James Haınilıon, the earl 
of Haddington’s son. 

The sad sir James Hamilton and T being to- 
geiher, I did much cominend a suit of anparel 
which sir James had; his answer was, I have 
them on, pay them who will, I have taken them 
up, it may be a merchant of London will pay 
“for them, ere it be long; my lord, take one 
als.» on luck’s head, 

The first day, my lord margüis went down to 
Greenwich in a barge, accompanied with sir 
James Ranısay, sir James Haunilton, sir Robert 
Ballenden, Capt. Douglas, and, d do think, Lu- 
"dowick Leslie, the king our master having 
gone before; the discourse was moved, if they 
were to nmiuke un insurrection, where would 
they begin ? The marquis aıswered, he would 
warch to London directly; and one of them, 1 
thiık Capt. Douglas, said, that he knew a 
“hause in“London should ınake them up for 
ever. 

That day my lord marquis told me, he would 
scll the Wine-Customs, for he expected no 





that they would have from Ihe kiug 100 barrels 
of powder, and that they wuuld make shift fur 
arms. Sır James Ranısay told me, on Sunday 
last at Greenwich, ıhat he had 1,500 ınen in 
readiness on a week or less advertisement; and 
that his stay only was here, till he heard ıhe 
men in Scotland were ready, aud that his ren- 
dezrous would be at Norwich, and meet ıhe 
rest. Sir James Hamilton told ıne, that the 
English rendezvous should ship at Harwich, for 
he said, the devil have his part of the river of 
Thames, he did not like it. 

Tbe earl of Roxburgh told me, that Ihe and 
otlers the marquis’s friends, were at first 
aguinst the marquis’s couıses; but now since 
they saw his lordship so far enunged, and that 
he only aimeı at the glory of God, that he and 
all others his friends would put to their helping 
band. 

On Thursday last, the earl of Roxburgh told 
ine, that the marguis would hasıen his resolu- 
tion, and said, that he would assure me, my 
lord marquis thinks himself for ever bound to 
me, and so do all hıs friends, tor his lordship’s 
cause; and I will assure your lordship he trusts 
you, and that you never took a mure fast and 
real friend by the hand, 

My lord RRoxburgh, sır James Ramsay, and 
captain Douglas questioned me, what was 
the reason, ıhat ] had taken on sir Pierce 
Crosby, since ıhe marquis bad cast him off? 
This Gay sexerally, I told them, I was forced, 
in honour and conscience, to keep my promise 
to the king of Sweden; so that I did take on 
sir Pierce Crosby, to send him thither with 
Irish and English, and that myself was minded 
with all the Scots that I could get, to follow 
the marguis’s fortunes; 'the wliich answer 
severally given, gave ıhem all content. 

In witness of the truth of these, I have signed 

it with my hand, day and year aforesaid. 
Sic subscıibutur, D. Re.. 


After reading of (he whilk relation judicially, 
the said lord Uchiltrie declared, that so far as 
his memory serves him, there is no difference 
betwixt the foresaid copy of relation, subscrib- 
ed by the five counsellors, and ıhe principal, or 
original, set down and subscribed by the said 
Donald lord Ren: upon the making of the 
whilk declaration, his mojesty’s Advocate asked 
Instruments. 

Thereafter his majesty’s Advocate answering 
to the forıner alledgeances proponed by the 
pannel, and to the first part thereof, he oppon- 
ed ıhe pannel’s own Depositions, made upon 
the 20th and 24th of June, subscribed by tiıe 
fire councillors ; and whilk are granted by the 
pannel to be true copies, together with the re- 
presentation snbseribed and written with the 

annel’s own hand, wbilk verifies ıhe first and 
points of the pnrticulars concermiug the 
pannel’s positive atlirmation of the treason. 
And that the marquis was prime agent thereof, 
togeiher wich the speeches spoken tu If ma- 
jesty, upon the Sunday atter diuner ; and as'to 


‚more frum England. Capt. Douglus told ıne, | the third particular point of the Dütay, anent 
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the earls of Haddineton, Roxburgh, and Buc.. 


cleueh, wlıo are called Piotters ; ıhat is verihied 
bythe relations made by the lord Iten the 18th 
of May, acknowledged also by the pannel, and 
by the lord litea’s Depositions, whılks are u-ed 
conjuncıly, for verifyiug the second particulur 


of parliament, made Iıy king James 6, par. 11, 
cap. 42. Next, ‘ Nulia necessitas jurisjurandi 
© quia non tesii» sed author a reo nuncupatus.’ 
And the singularity cannot be ubjected, because 
he used hiın * tanquaın sıngularem et solum,’ to 
warrant his declaration; and for present he 


point of the Judgment, anent the three nuble- | could not be, if’ the lorıl ea had been examined 
men „ho are called l’lotters, tlıe one thereof, |‘ tanquam testis,’ as ıhe pannel alledges; and 
vzz. the relation to prove the negative part of as to the authentickness of the copy of the re- 
the Dittay, and tbat tlıe pannel had no war- | lation, it is approven by the pannel, and he 
rant from the lord Rea: and for verifying the : cannot be heard to ubject agaiust the autlıen- 
afırmatire, that the lord Rea disclaimed the | tickness thereof, uyr or Lhe uther copies; be- 
same uses, the said lord Ren’s Depositions. | cause tlıey are subscribed by ıhe said tive coun- 


And where it is alledged, tlıat the Dittay, so lar 
as ıt is founded upon the lord Rea’s Deposi- 
von, is not relevant agninst hie pannel, because 
he isıhe pannel’s party, and because he was 
not sworn, and not in presence of parties, 


seilors, and have Ihe warrant uf his majesty’s 
missive letier directed to tlie councıl: which 
the pannel for revercnce of his majesty's letter, 
and of tlıe counsellors subscribers of Ihe saıd 
copies, has acknuwledged as tıue. And there- 


‘quod est testis singularis,' and not subscribed | fore canuot be heard to object against tlıe rer 
bybım; it is answered, first, That the negative | inanent, whilk has the like solemnity of his ma- 


pomt per se is sutlicient to infer the relevancy 
ofthe Dittay in this point; that he guve then 
up as Pintters, without any warrant of ıhe re- 
ktion fr.m tbe lord Rea, whilk is clear, by 
oonferring ıbe List of Representation, given ın 
by ıbe pannel (wherein they are called Plot- 
ters), with the said lurd Rea’s relation. Where- 
by it is evident that the Representation, given 
io upon the 16th of May, could have no war- 
rant of the relation, wlıilk in the pannel’s De- 
prativns is aslirmed to have begun upon the 
1Sth of May, and closed the 18th of May, and 
delivered to tlıe Lord-Treasurer to be given in 
to his majesıy. Within the whilk relation 
there is nor a word of ıhe said three earls; 
seither can tlıe pannel pretend ignorance here- 
of, inrespect he in his own Deposition grants 
and confessethi, that the Lord-Treasurer, to 
wbom ıhey were remitted by his majesty, de- 
sred to give in ıhe relation in writing, conform 
the whilk che pennel and the lord Rea went 
together. and consumed the whole night in 
drawıng the said relation ; whilk night was ıhe 
Digbt or evening of the said 17th of May, 
whereupon first they appenred before his ma- 
J&ty. And the pannel having given in the re- 
Presentation af the prime agent and the plot- 
ter, upon the 16ıh day preceding, he could not 
bare omitied such a substantial point of the re- 
ktion, which »o nearly touched the marquis 
and the tlıree noblemen afuresaid, and the pan- 
vels own exonerution. Like as the pannel 
himself wich his own hand wrote up and drew 
of the saıd Jurd Reu’s Papers the said relation 
of ıbe 18:h of May: so that the pannel can 
bever affırm, ıhat he had any warrant from the 
ud relation fur branding the marquis as prime 
agent, and the said three nobleinen as plotiers. 
And as to the Arguments made ageinst the 
krd Rea’s Deposition ; First, the same is not 
used per se, but jeintly with the other, * Eı 
‘jJunfta plena faciunt fidem.’” Next ıhe lord 
is not the pannel his varty, “ sed ext author 
etinandutor quem ter.ebatur edere ,’ othernays 
be would have been bimself culpable of trenson, 
or, a dılaror of treuson against the said unble- 
men,‘ paena talionis vel tautopatheias’ by act 


Jesiy’s letter, and cunscquently the fuurth al- 
ledgeauce ought to be repelled. 

Quinto, It is alledged for ıhe pannel by his 
prolocutors, That as Lo the particulars of his 
Dittay, the pannel purges every one ol’ ıhein ın 
manner fullowing; viz. The first particular 
point is not relevant, because that the pannel 
at his first meeting wirh bis majesıy upon the 
17th of May did signily to his wajesty, that tbe 
business was a Tıieasun against hs majesty, 
and that the party was the ınarquis of Hamilton, 
as he was intorımed. This Arucle enfurces no& 
against the pannel, that he is a leasing muker 
aud forger, but cleurly frees him therenoi, benr- 
ing © as he wasinformed.” Whilk Article being 
the sum and substance of the whole Dittay 
having the aforesaid clausule (as he was inforın- 
ed) annexed thereto, inforces of necessiiy ıhe 
same clausule to all ıhe particulars of ıbe Dit- 
tay comprehended under the said general, ‘ quia 
‘ semper specialia generalibus insunt.. And 
that the pannel spake it by information, it is 
clear by the pannel's Depositions upon the 20th 
and 24th days of June, and by the lord Rea’s 
Deposition the 21-t of June, acknowledging the 
pannel’s Examination to be true iu all points, 
ın so far as tie snme concerns the knowledge, 
words und acıs of ıhe lord Rea, and by the re- 
lations ınade hy ıhe lord Rea and subscribed by 
hin, and other relations made by the said lord 
Rea to the paunel by word, as the punnel’s own 
deposition bears. Nerther was it ever heard or 
rg that any subject being necessitated 

y the law to reveult what may concern the king’s 
majesty or the state, and tevealsıg ılıe same 
with bisinformer therein, and constautly ebıding 
thereat, and wılling to maintain ıhe same upon 
any torture or trıal whatsoever; that the re- 
vealer, upon the party’s densal, should be called 
in question of his life, as the deviser and turg: r, 
or the same to work auy ways against the re- 
venler ; anıl which if it sbovld now take place, 
and bepin to be a preparauive ag-in.t the pan- 
nel; it were to give wav and orcasion tv all trea- 
sonable exploit», and that secureiy, becaure 
none would or durst reveal the sanıe. 

Next, as for the Lisı ot Numes of the princk« 
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mn agent and plotters represented to ıhe Lord 


as there are sundry other things in the pannel's 


reasurer the 16th of May, affirmed to be forged | depositions, whilk are not set down in that writ- 


‘and invented by the pannel himself without any 
warrant froın my lord Rea, conform to tlıe pan- 


ten relation. First, becawse in all the written 
selation, no mention is made of my lord Sea- 


nel's deposition upon the 20th and %4th days | forth, or any thing proceeding from him ; if of 


of June last, none of the pannel’s depositions 
foresuid, to the whilk the Dittay remits, bear 
any such coufession or forging by the pannel; 
but bears expressiy the lord Rea’s relation to 
him in both the pannel’s depositions, which is 
suihcient for an Informer. 

It is asked by the pannel, That whereas it is 
alledged by my Lord Advocate, that the pannel 
,„ could never ascribe any true cause or kuow- 
ledge in tlıe List or IXepresentation where ihe 
Jord marquis is named pıime agent, and the 
said earls of Haddington, Roxburgh, and Buc- 
cleugb, plotters; because the Lard Advocate 
aflısıns, that the relation was given in upon the 
18:h day, and the List presented to the Treasu- 
rer the 16th day; and so the pannel could have 
no Just reason why these contained in the List, 
were not contained in the Relation, which was 
posterior. The pannel atlirms, that howsoever 
the List was given in before, the renson thereof 
is thus: ‘Ihe Lord Advocate making mention 
of his relation, distinguishes not betwixt a rela- 
tion by word, and another by writ; butso it is, 
that ıny lord Ren made relation to the pannel 
upon the 13th of May of the whole things con- 
tained in the Relation upon the 18th of May, as 
appears evidently by the pannel’s 1st and 2nd 
depositions, and upon the 14th and 15th days 
my lord Rea renewed tlıe discourse concerning 
my lord Seaforth, and explains himself in these 
particulars concerning the earls of Haddington 
and Roxburgh, anent their being upon the se- 
cret and counsel of the marquis’s courses; That 
it was represented upon the 14tlı and 15:h days, 
the lord Rea and the pannel being both at 
Greenwich, returned upon Monday moming, 
being ıhe 16th day, to London ; at which time 
the pannel wcut unto the Lord Treasurer, and 
there fell in discourse with tlıe Treasurer on the 
business concerning the marquis’s power in 
Scotland, and friendship with the pannel, and to 
shew his lordship he would let him know was 
very great; and so came forward to the pannel’s 
own house, and wrote the Representation, and 
delivered the same to the Lrd Treasurer, which 
was done upon the 16th day, being Monday. 
And where my Lord Advocate alledges, that 
there could be no ground for this representation 
before the giving in thereof from my lord Rea’s 
written relation, because the representation pre- 
ceded it in tinıe, and the Plotters were not 
naıned in the relation, whilk therefore followed 
upon the 18th of May, answers the verbal rela- 
tions concerning the Plotters ınade by the lord 
Rea to the panuel preceded the scriptural rela- 
tions given in to the Treasurer; yea and the 
representation both, because done upon the 14th 
and 15th days of May, the representation being 
upon the 16th, anıl the written relation upon 
the 18th. Neither wns it needful to the lord 
Rea to make that relation in this paper, which 
se had made to the pannel before by word, like 


| nothing from him, why then of the grounds of 


the paunel’s representation, whilk was had from 
| ıny lord of Sealortli ? 

The Justice cuntinues all farther disputation 
and reasoning in this matter (by reason of the 
lateness of the night) to the moın the 2d of this 

| month of December, and ordains the Pannel to 
be returned to Ward, to remain therein in the 
mean, time; the persons also warned apud acta 
to the morn, all persons under the pain’of a 
‘thousand marks. 





| 

‘Curia Justiciaria S. D. N. Regis tent’ in pre- 
torio burgi de Edinburgh, secundo die mensis 
Decembris, anno Dom. millesimo, sexcen- 
tesimo, tricesimo primo, per honorabiles et 
discretos viros, magistros, Alexandrum Col- 
ville de Blair, et Jacobum Robertoun, Advo- 
catum, Justiciarios deputatos nobilis et po- 
tentis comitis Willielmi comitis de Strarherne, 
et Monteith, dom. Grahame, Kilbryde, et 
Kynpont, presidis secreti concilii et justici- 
ariı generalis dict. S. D. N. Regis, totius sui 
regni Scotie, ubilibet constitut. sectis vocatis 
et curia legitime aflırmata. 


Intran’ 

James Lord Uchiltrie, delated of the crimes 
foresaids, contained in his Dittay. 

Pursuer.—$Sir Thomas Hope of Craighall, 
knight and baronet ; his majcsty’s Advocate 
for bis highness’s entries, 

Prolocutors in Defence. —Mr. Robert Nairne, 
Mr. Alexander Pierson, Gilbert Neilson, Ad- 
vocätes. 

The said James lord Uchiltrie by himself re- 
peats the forıner first Alledgeance, word by 
word, as it stands, and eikis thereto, that he 
can no ways be in mala ide: That the grounds 
of his Representation preceded not his written 
representation hoc argumento, as it ıs alledged, 
because the lord Ren bad omitted in his rela- 
tion to make mention thereof; whereas my 
lord Rea’s facts cannot make the pannel guilty 
simply; neither can his omissions take away 
the strength of the pannel’s arguments of his 
innocency : For it was the pannel’s part to 
follow him, and not to lead him ; to reveal as- 
sertions, and not to indite assertions to him. 
Neither was the Pannel under any just cause 
of fear that his omission could endanger him in 
the point; because he was conscious to him- 
self, that my lord Rea had told him the grounds 
of his Representation of before, viz. upon the 
14th and 15th days of May, by verbal relations 
thereof upon the said days. The pannel like- 
wise knew that there was a second relation 
wrote of sundry other particulars to be mnde 
by my lord Rea subsequent ; among the whilk 
he knew the grounds of his neceding verbal 
relations of his representation was to be justi- 
fied and cleared. Su by these reasons the lord 
Rea’s omission of the grounds ef the pannel’s 
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Representauon out of his scıiptural relation, 
eo tempore, can give no just ground to invalid 
or infringe the truth of the pannel’s assertion. 
That ıny lord Rea by verbal relation preceding 
both the representation and that written rela- 
tion, bad told him that the earls of Hadudington 
and Iloxburgh were upon the council and secret 
of the business informed against the lord mar- 
quis. The same last argument holds good like- 
wise for my lord Buccleush; and as to ıhe re- 
presentation in gencral, the pannel declares, 
That it was written and given in upon a dis- 
course of my lord treasurer’s inquiry for the 
friendship of the marquis in Scotland by blnod 
or interest; whbereby conjecture might be made 
of his power suppositive, if his friends had 
joined to him. And this is clear by ıhe very 
writ itself, in naming it a representation, und 
not an information, accusation, nor relation. 
The general straın of the writlikewise evideices, 
thar there was no intent by that writ to reflect 
in any thing concerning the lord marquis or 
those three noblemen. Because the represen- 
tation containing one side and a half of paper, 
that whilk concerns these noblemen originaliy 
will scarce take up two long lines. Whereby 
it is manifest, that the intent of the pannel was 
more to illustrate other things, viz. The alliance 
and interest in blood of the noblemeu to these 
first four, than any intent of either delating or 
inserting any crime or faet against these first 
four; bat to distinguish by way of narration 
betwixt the one and the other. And although 
this be said, the pannel attests, that she men- 
tioning of these noblemen succeeding the first 
four, be taken in nu, evil part, for he attests no 
meaning to that effect, whilk the pannel thinks 
Christian charity will uot presume; his wife’s 
son, his children’s brother, the prop of his pro- 
vidence under God, and of his wıfe and chil- 
dren, the earl of Cnassila being one; and the 
marguis of Huntley his chief by his mother, his 
good dame, brother’s son, who saved the pan- 
nel's life, and for whom the pannel has ventured 
his life, or any of his; can ıt be presumed that 
tbe impannelled would have intended malice 
to that mass, wherein these two helped to make 
up the construction ? Neither doth it appear by 
any intent, that any thing was meant by the re- 
presentation, but aıı explanation of noblemen’s 
power in Scotland. Neither let this be thought 
any new invention, or new explanation ; be- 
cause it is mentioned before tlıat alledged by 
my Lord Advocate in the Dittay, and acknow- 
ledged thereby; neither can it be presumed, 
that these words, prime Agent and Plotters, 
can import an information of auy thing, because 
all direct afırmations must be enunciation, and 
must have zusam vinculum to join the subject 
and the attribute together. Which zinculum 
and connection of it want no enunciation ; if 
no enunciation, nn affırmation, nor Iye. But 
80 it is, the words (prime agent) have no vincu- 
lum, nor the word ‘ plotters’ simply has no vin- 
<ulum betwixt them as attributes, and the per- 
sons named as the subject, and therefore no 
enunciation, nor affirmation, nor Iye. And 


where my Lord Advocate in his Dittay affırms, 
that it is manifest by the pannel’s own deposi- 
tion, the truth of the Dittay ; and in the dis- 
pute yesterday, produces a particular, that the 
pannel should have deponed, that the lurd Rea 
said, that he had no certainty of the business ; 
this can no ways fortify tbe assumption of the 
Dittay. Because the pannel’s deposition says 
not that the lord Ren had certainty, but whe- 
ther he had certainty or no, the words whilk 
the pannel alledges was told tv lim by the lord 
Rea ; for the pannel’s deposition depends not 
upon a scientie certa, but relatiw certa, that he 
spake it to ıhe pannel as he has deponed. As 
to the third Article of the Dittay, anent the 
pannel’s proceediug and speeches to bis majesty 
the 23d of May, to-wit, ‘ Sir, ye know the busı- 
“ ness, but know not the time; sir, either do, 
* or die ;’ this Articleenforces not upon the pan- 
nel lying to his majesıy. For the lord Rea, and 
the pannel upon his information, both had ac- 
quainted his majesty with the business, so thatthe 
pannel might truly say, “Sir, ye know the busi- 
ness;’ and itis astrue, thatthe pannel knew not 
thbetime. Astothe words “door die,’ thatisa 
usual phrase of speech, aud imports, ‘ Sir, see 
‘ to yoursafety,'till these informations had been 
cleared, and ıs of itself’ a faithful advice to his 
majesty, and not a malicious counsel; and ad- 
vice for to prevent the king’s majesty bis harm, 
and not to draw harm upon any other: like as 
the words themselves inforces not against the 
pannel, as the Dittay bears; bat does very 
well admit a harmless sense, and should be in- 
terpret to the hest meaning the words may ad- 
mit. ‘ Quia de jure etiam in dubiis et obscuri 
‘ gquod minimum et benignius sequimur. Lege 
‘“nona et 56 de regulis juris; et in ambiguis 
€ orationibus maxima sententia spectanda est 
‘ejus qui eas protulet. Lege 96. ibidem : et 
€ quoties idem sermo duas sententius exprimit, 
‘ ea potissimum accipienda est, qua rei gerenda 
‘ aptior est, dabit autem operam exprimi reus 
‘ dicta verba at cut licito ;’ to-wit, the revealing 
of purposes he heard against ıhe king and state. 
° Denique in peenalibus causis semper benignius 
€ interpreraudum est.’ And therefore the pan- 
nel’s speaking and insisting with the king’s ma- 
Jesty to see tu hıs own safety, should’be referred 
to ıts own cause; to-wit, the pannel’s most 
bounden duty and tender love to the king’s ma- 
jesty, his welfare, and to the state of the king- 
dom, fearing their faith, upon that relation that 
had been made to him. And also fearing his 
own faith, if that he should have been found 
any ways remiss or slack in not insisting with 
his ınajesty to prevent those evils and treason- 
able plots, so often related and repeated to 
him; and whilk the pannel then feared to have 
been treason, and to have- come beyond sca. 
And should not be attributed, as the Dittay 
bears, to any malicious counsel, or purpose of . 
the pannel, for instigating, or stirring up of his 
majesty, to any sudden and violent course 
against the marquis’s life and honour; as the 
pannel attested before God, to have been his 
true meaning. Like as he in his Examination 
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a 0 sc tue iss tbereof, depones, that 
wid Nentar werung whik was that day he 
au au werd Äuigy anajesty with these former 
Buy ven cüat he should go to London for 
we ‚ce n.fety, and that the pannel bad no other 
Sau vl speaking af the words foresaid. 

ten, The words “do or die,’ can be no 
Leasing, because they ’are not words of afirma- 
tion, but ofcounsel or advice. 

As to the Paper of Names, whilk the Dittay 
aßırms; ıhe pannel has confe-sed (0 be made 
by himsclt, aud that the lord Rea.was not privy 
to the making ıbereof nor delivery ot the same 
to the Lurd-I'reasurer ; it is answered, these 
words made by yourself, is written with your 
own hand, so purported to be by the Dittay it- 
selt, in that article anent ıhe list of names deli- 
vered to tlıe treasurer. To the writing of the 
whilk paper wich pen and ink, and to the instant 
(delivery thereof, by the pannel to ıhe said 
Lurd-Treasurer, the lord Rea was not privy, 
he not being present with the-pannel at that 
time; but does no ways enforce, that the naınes 
and matter of that written paper was forged 
aud devised bythe pannel. But byttlie con- 
trary, ıhe pannel by his deposition, made the 
20th of June, whilk bears, that alter the loıd 
Rea had revealed to him the paruiculars, he 
desired tbe pannel to acquasut his majısıy; or 
the Lord-Treasurer, therewith; leating to the 
pannel his own free-will, whether he should 
acquaint him ıherewith by word or writ. * Et 
© hic maxime spectauda est sententia proferen- 
© tis,’ who is DO way» contrary to himself in his 
depositions; but whilks both subsistg in Lheir 
own true sense, 

As to the Article bearing the pannel ın his 
Examination, bring inquired for what cause he 
did name the lord ınarquis to be prime Agent; 
and that ıhe pannel atlirıned, that he could as- 
sign no Irue reason nor warrant from the lord 
Rea: it is answered, ıhat the pannel is not 
obliged to give any true cause. But that the 
lord Rea’s relation to bim qualis qualis is a suf- 
ficient warrant. 

Secundo, T'he Pannel’s deposition upon tlıe 
34th of June bears the contrary of the said 
Article, und assigus the cause to be, that the 
lord Rea had told him, that the lord marquis’s 
followers had said, the ıntent of tlie marquis’s 
levies was to invade Scotland or England. As 
‚also the Pannei’s Examination upon the 20th 
of June purports, that upon the 13th of May, 
the lord Rea came to ıhe Paunel’s chamber, 
and there putting ıhe Pannel iu mind of their 
. forıner speuches, told the Pannel that the pur- 
pose of the marquis of Hamilton’s levies, as 
divers of his coınmanrders and followers had in- 
furıned bim, was, that cıther they should not go 
out of England or Scotland, ur if they dıd, 
tht yslı ıld return to England or Scotland, an 
‘surprize the kıng's houses in Scotland, viz. the 
casıles of Fdiuburgh, Striveling and Dun,- 
barıon, and fortily tiemselves ın Leith, under 
„the prıteuce 01 traiui.ıg, and should take Ber- 
wick, an 1 so march forward ınto England: and 


said, that he was so informed, and as the depo- 
sition in itself bears. 

Tertio, The lord Rea’s written relations of 
divers persons discourses to the same purpose, 
of the whilk he was informed by themselves; 
whilks written relations, although they be writ- 
ten on the 18tlı of May last, yet are of mat- 
ters and purposes that passed long before, and 
related of before to the pannel by word, by the 
said lord Rea. 

Quario, The lurd Rea at his first coming to 
bis majesıy in tlis business, in the pannel’s 
hıearing, being asked of the king’s majesty, why 
he had not told his majesty sooner of ıt; the 
said lord Rea answered, because it concerned 
so near the marquis of Hanıltun, who was so 
near to his majesty ; he was afraid to commu- 
nicate the same to his majesty immediately, as 


-the said lord Rea’s deposition taken upon ıhe 


21st of June purports. 

Item, The lord Rea’s deposition made upon 
the 21st of June, wherein he depunes, that he 
said be should bring as honest a man as hiın- 
self, (hat wuuld tell to the lord marquis’s face 
more nor the lord Rea would do; sa all that 
tle paunel spake herein, was by informatiou, 
and so therein is no fourger, nor waker of 
Leasings. 

Item, The pannel’s deposition, taken upon 
the 20th ot June, bearing tlıat tbe pannel told 
the Lord-Treasurer, That tbe lord Rea told 
him, be had yet more, and would say so ımuch, 
as the lord marquis would not have a face to 
deny it; whilk the lord Iea then present 
affirned, in so much a3 the Lord Treasurer 
said, then is the business at an end, there needs 
no more writing. And this Article before re- 
peated, the pannel atfirms, that tlıe Lord-Trea- 
surer of England heard these words, and did 
affırm tlie same before the king’s majesty and 
council of England, upon the peril of the pan-» 
nel’s head. 

Item, Asto the Article bearing the lord Rea’s 
Declaration upon the 21st of June, that he 
knows nothing against the person of tlıe lord 
marquis, but ıhat the ınarquıs was as govd a 
subject as,any the kinz had: it is ansmered 
thereto by the pannel, that his deposition and 
representation depends nut upon the lord Rea's 
knowledge, but upon his relatiun made to the 

annel. And that Declaration of the lord 
Rea’s takes not away the relation made by hin 
to the pannel, and doth not infer making and 
forging of Leasings in tbe pannel without war- 
rant from him ; ıhis spechally being considered, 
for weakening and infringing of tbe lord Rra’s 
oppositinns to the pannel’s depositions, ıhat 
my lord Rea having said these words in pre- 
seirce of ıhe Treasurer uf England, aud ju-tihed 
hy che Lord-Treasurer ot England, in presence 
ot his minjesty and council of England, that the 
lord Rea would say so mu: h, as the marquis 
should not have the face to deny it; and nuw 
he says that he knows nothing anent the mar- 
quis’s person ; whilk are contradictory ta him=- 
self, and renders himself nut »uflicient to im- 


- that che intention so to do, was, asthelord Rea | prove the pannel's depositions. 
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Item, Here the pannel, in this place, repeats 
the objections of the nullities, made against 
tbe lord Rea’s Depositions, so fur as the 
same may be prejudicial to the pannel. 

Item, As to tbe Article, beuring tbat ıhe 
pannel being askeıl, by what warrant, hecalled 
the three earls Ploiters ; and that he answered 
that the loıd Rea had told him, that the lord 
Seaforıh bad aflırmed to him, that the earls of 
Melrus and Roxtiurgh were acquainted with the 
particulars and secrets of that business ; de- 
dlaring therewith, ıhat the lord Rea had 
atirmed tl;e same to him, before he gave in the 

per of representation to my Lord-Treasurer. 
Albeit the lord Rea, by bis depasition the 24th 
of June, declared, that ıhe first time ıhe lord 
Seaforth had speech with him, anent the said 
two earls, and their being privy to the marquis’s 
business, was upon the Monday after the mar- 
quis’s coming out of Scotland, and not before; 
anıl so after the representation given in to ıhe 
Treasurer upon the 16th of May, containing 
the names ot ıhe Plotters and Actors;; at nhilk 
time the pannel could not truly afırm any in- 
formation from ımy lord Rea: to the whilk it is 
answereil by the pannel, that he, by his depo- 
sition ınade the 24th of June, has declared, 
that all the understanding the pannel had in 
tbe business, came to him froım tlie lord Rea, 
also by his deposition the 20th of June. 

item, The lord Rea’s granting ofthe speech 
himself, aneut ıbe two earls, makes presump- 
tion against the said lord Rea, likewise for the 
ume, *Quia dicta facta presupponunt et tra- 
* bunt se Cum suis circumstantiis:’ neither is 
it prabable nor ordinary, that there slıould be 
that sagacity of spirit in the pannel, as to press 
what the lord Rea should make to him so long 
befure, “< Quod non pr&sumitur, sed presump- 
‘ to, pro eo est, quod maxime est, secundum 
‘ naturam toto; titulo de presumptinnibus.’ 
And so this Article enforces nut against the 
pannel, that he is maker and forger, because 
the lord Rea denies not simply, but the time of 
tbe pannel’s deposition tbereanent, whilk is nn 
leasıng. 

Iten, The pannel in bis Exnmination upon 
the 20th of June, in ıhe course and order of 
tbe dcepositions thereof, whilk is the order of 
tııne, before the article anent the representa- 
tion of the list of names to tie Lord-Trensurer; 
he deposes, that the lord Rea had ıold him, 
that Ile had spoken with the lord Senforth, and 
had understood that from him ; whilk general 
has no other meaning but that whilk is parti- 
cularized, by the said lord Rea’s Examination 
upon the 24th of June ; in that article ıhereof, 
bearing that tbe lord Rea did afırm to the 
pennel, that lie heard the afuresaid report uf 
the two earls, beiore the pannel made or deli- 
vered tbe paper of representation. 

Item, The lord Rea’s deposition upon the 
24th of June, bears not the lord Rea to deny, 
that be d:d affrm to the pannel, that he heard 
the report of the said two earls from the lord 
Seaforth, before the pannel made or delivered 
the paper of representation to the Treasurer. 


But purports, that the first time that the 
lord Spaforıh had any speech wich the lord 
Rea, touching the two earls, their being privy 
to the particulars and secrets of the lord 
Hamilton’s business, was upun Monday after 
the marquis’s coming from Scotland. And so 
that the lord Seaforth had not spoken with the 
lord Rea thereanent at that tiıne; „hilk ıs no- 
thing to the paunel, whether the lord Seaforth 
had spoken witli the lord Rea or nut. But 
dentes not the foresaid report of the two earls 
ınade by ıhe lord Reato the pannel, whilk the 
lord Rea did then aflırın, that he had the same 
by information of the lord Senitorth ; neither is 
the pannel ubliged to make good ıhe lord Rea’s 
warrant herein, that the lord Rea had tlıe same 
by information of the lord Seaforth,; but the 
question is, if the pannel heard the same from 
the lord Rea, before the-giving in of the repre- 
sentation to the Trreasurer. Whilk the pannel 
ufhrnıs and abides at, conform to his deposi- 
tions, made upon the 20h and 24tlı of June, 
as said is. ; 

Item, ‘The pannel here also repeats all the 
objections agsinst the lord Kea’s Depositions, 
ut supru. 

Item, Anent the Article, bearıng, the lord 
Rea to have told the panuel, that be cauld not 
guess who else sbould have been in the plot, 
unless it were the lord Buccleugh ; and that 


‚the lord Rea, who by his depositiun upon the 


21h of June depones, that the pannel, and 
not he, did name the earl of Buccleugh, as one 
would take arms in Scotland to assıst the mar- 
yuis: It is answeıed tl:ercto, ul supra, that the 
pannel by his deposition has declared, that all 
the understanding he had in the business, came. 
to him from the lord Rea ; as the paunel’s exa- 
mination bears, and wlulk he abides at as most 
true. 

Item, ‚The pannel’s deposition upon the 24th 
of June, bearing the lord Rea tuld him, anent 
the earl of Buccleugh, is not simply, but cum 
cansa, bearing the lord Itea’s reason, wherefore 
he named him: and wbilk reason in substance 
is granted by the lord lea, although with some 
diversity of words, at the least not denied in 
his Examination upon the 24th of June. And 
therefore, the said lord Rea’s deposition aflırm- 
ing the reason, but denying tie naming the 
said lord Buccleugh, ought not to be credited 
in his denial ; but the lord Rea’s afirming of 
the reason, inforces upon him the naming of 
the saidd errl. ° Quia ratio cunfessa dicti pr» 
‘ ponderat et presumit contra proferentem.’ 

Item, The lord Reu’s speeches to the pannel 
anent the lord Buccleugh, ıhough conjectural, 
necessitate the pannel to the representation, 
and revealing of the same to his majesty ; es 
peciälly seeing the lord Rea strengtlienerh the 
same with reason wherefure he so spake, to wit, 
ıhat he heard thelord Buccleugh speak terrible 
and presumptuous words against the kıng’s, 
ınajesty, at his own table in Holland; as ıhe 
pannel’s deposition upon the 24tlı of June n 
ports, and whilk is granted by ıhe lord Rea 
himself in substance, at the least not denied. 
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Item, Thie pannel repeats here again all his 
objections against the Jord Rea’'s depositions ; 
und ulledges that it was never heard nor prac- 
tised, that a subject being necessitate by tlıe 
law, to reveal what may concern the kimg or 
state, and revealing the snme with his informer 
therein, and constantly abiding thereat, and 
willing to maintain the same by any trial or 
torture, that the revealer, upon the party's de- 
nial, sbould be called ın question of his life, or 
the same any ways work against the rerealer. 
And whilk ıf it should now take place, and 
begin a preparative ogainst the pannel, the 
same were to give way and occasion to all tren- 
sonable exploits,; and that securely, because 
none would or durst reveal the same. 

And further, where it is atirmed by the 
dittay, that in the list presented by the pannel 
to the Lord-Treasurer, there is designed the 
earls of lladdington, Roxburgh and Buccleugfh 
to be Plotters ; the pannel had ground to makc 
the relation, no ways affirming any thing posi- 
tive; because in tie pannel’s deposition made 
the 24th of June, being examined and asked 
why in the aforesaid paper, he makes the said 
earls plotters; 

It ıs auswered in the Deposition, that the 
lord Ren had told the pannel, he could not 
guess who else should be in the plot, unless it 
were the earl of Buccleugh ; whilk word Plot, 
having bad relation to the earl’s business, must 
also have relation to the other two earls, seeing 
they were spoken of all at one time, 

tis answered by his majesty’s Advocate, first 

to the first article of the fıfth exception, auent 
the purging of the Pannel's speech to his ma- 
jesty, upon the 17th of May: By this word that 
ıs subjoined, asthe Pannel is informed, whilk 
the proponer for the Pannel will have to be re- 
peated in all the subsequent passages concern- 
ang the business ; first, that this word, ° as he 
* isinformed,’ cannot purge him, because he 
received no positive information from the lord 
Rea against the marquis, nor no warrant to call 
him party, prime agent, and to afüirm to his ına- 
jesty the business was known ; to whilk last he 
wubjoins his counsel, very dangerous for the life 
and estate of the marquis; whilks three are 
conjoined to infer against the pannel, an ex- 
ceeding of the relation made to him by the lord 
tea, and the exceeding of it, with the peril of 
the nobleman, his life and estate; there being 
neither word nor age in the lord Ren’s 
written relation, whilk may either warrant their 
speeches, or infer them by consequence, And in 
matters of this high strain, as oftreason, no illa- 
tion by consequence is perinissable, but upon 
the peril of bim that ınfers. For in alt the 
written relation there is not a direct word 
spoken against the tnarquis, neither by David 
Ramsay, nor by Mr. Robert Meldrum; but 
allanerly some mad and frantick speeches utter- 
ed by Meldrum upor his own imagination, or 
wish to have it so, for disturbance of the estate, 
by expressing the manner how such an enter- 
rize, according to his foolish opinion, might 
performed; but aut one werd or syliable, 


that Meldrum beard it from ıbe lord marguis, 
or from any who declared they heard ıhe mar- 
quis spenk it. Andas to David Raınsay, the 
worst word that is in his relation, is anent the 
marquis’s miscontentment, and all the margais's 
aim was to use his lesy for the protection of 
religion ; whilk aim and intention the lord Rea, 
after his coming to England, clearly understood 
by the.lord marquis Bimsch ; who employed 
him to be a colonel in his company, and gave 
him this assurance, tlıat he tlıat would hazard 
with him in that glorious business fur assistance 
of the king of Sweden, should make use of lim, 
with'the bazard of his fortune and estate: and 
none of these passages will quadrate with those 
speeches spuken by the Pannel to his najestr; 
That it was a treason, an odious treason, and 
the lord marquis party, as the Pannel was in- 
formed; and that it was the filtbiest treason 
that ever was intended, and that the Pannel 
was sorry that any Scotsinan should hare fallen 
into it, it being a shame to the whole nation: 
whilk ıs a posıtive aflirmation, not as ıhe Pan- 
nel was ınlorıned, but as he himself did ınfer, 
ae the relation made to him by my lord Ren, 
who would give the Pannel no assurance be 
hadany certain ground, whilk is manifest by the 
Pannel’s deposition upon the 20th of June last. 
And as to the relation albeit it avowed with 
these words, ns he is informed, could give tbe 
Pannel no warrant to express these positive 
speeches to his majesty, upon tbe 17th of May; 
so far less to the other of prime agent, and 
known business, with the subsequent counel. 
First, Because ıhey are positively spoken with- 
out adjection, (as he is informed), and where 
the proponer lor the Pannel urges that these 
words * as he is informed,’ must be repeated in 
all subzequent passages ; that bas some proba- 
bility, * ın unico continuv actu, vel unica scrip- 
tura.’ But here the acts nre diverse, the days 
diverse, ıhe expression of writing diverse, tbe 
list being upon the 16th of May; the speech 
with the king, ns be is informed, upon the 17th 
of May; and the speech of tie known business 
with the council being upon the 22d of May: 
and these three taken canjuncthim eridently 
charges the Pannel with the excess ofhis dutr. 
For he did all his duty thut was required of bim, 
as a faithful subject, when upon the 15th of 
May, whilk preceded all the expressions, be 
came to the Ford Tressares and tuld bim, that 
he had a business to reveal concerning his m& 
jestv, and whilk, as he said, concerned t 
marquis of Hamilton’s actions, and that he bad 
the same of the lord Rea: after tlıe whilk, be 
had no necessity as a loyal subject, tw go für- 
ther. And yet he goes on to the expression ol 
all these speeches, and adds theretu his dange- 
rous counsel to his majesty ; whilk can have nO 
respect to the lord Rea’s relation, nor to the 
Pannel’s duty in revealing of it. And where 
the Pannel would purge his giving in oft 
lists first, becnuse it is not an enuncialiVe 
speech, * quia caret vinculo ;’ this is contrary 
to the representation, bearing the vinculum 1 
the marquis of Hamilton as prime agent: PP 


.e 
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this word is must he repeated in the subsequent 
word Plotters; the seutence being, the earls uf 
Melros, Ruxburgh, and Buceleash plotters, 
Whilk is a senteuce that has a clear sıguifica- 
tion, afırming the attribute plotters upon them 
three, in as evident and clear signification, as 
tLe clause subsequent, whilk names the wliole 
Aublemen,. adherent by blood. - 

“And where it is alledged, that albeit the pan- 
nel named tlıe lord marquis prime agent, he 
did allanerly upon intention to distinguisli the 
marguis, and the other three earls from these 
af their adherents in blood; and urges that 
tlis intention should be charitably expounded : 

It is answered, that ° crımen vel delictun 
* non potest purgari bona intentione.” And if 
the points contained in the Dittay, wherceupon 
the pannel is accused, be in their own nature 
eriıninal, they cannot be purged by a good in- 
tention, nor yet by a protestation adjected, the 
tıne ol the doing it. But the intention, with 
the fact and deed, are botlı alike judged odious, 
and punishable. ‘Et nunquam prasumitur 
‘ bona intentio nisı probetur, ad eluendum cri- 
‘ men; asitisinstanced, by Jul. Clarus de 
injuriis, “ ta mentiris salva reverentia.’ This 
instance being adduced, whilk by the opinions 
of all the doctors cannot excuse the committers 
o® the injury, and much less in ıhis Dittay; 
whilk contains “ injuriam capitalem,’ striking 
upon the life and fame of the noblemen, 
* Nam qui defamat, jugulat plusquam maledic- 
< to quaın in manu injuria est qui sic incidiatur, 
€ ut nota et inmad posteros transeat, quod est 
* szpe eundem occidere:’ and .charity can 
have no place here, without the offence of jus- 
tice, whilk craves the due punishmertt from the 
offender. And where it is alledged, that the 
pannel had no warrant, both to name the mar- 
quis prime agent, and the earls plotters, by a 
verbal relation from the lord Rea, there can be 
10 respect had to a verbal relation, except it 
were proven to tlıe jurlge, especially in a ımat- 
ter ‘ tantz atrocitatis” Neither can the pan- 
nel alledge to a verbal relation, to colour his 
behaviour therewith ; because the pannel af- 
firms, that their verbal relations were made 
upoo the 14th and 15th of May; whilk pre- 
cedes the relation exlibited io writ, upon the 
ı8th'of May. In the whilk relation there is 
not a syllable of the three earls as plotters; 
albeit ın the relation there is mention made of 
ihe speeches spoken by the earl of Roxburgh to 
ıibe lord Rea. And the pannel having given in 
his list upon tbe 16th of May, and knowing the 

eril of adding or paring to that, whilk was re- 
ated to hin in a matter of this Impartance ; 
whilk sbould have been as tenderly bandled, as 
the life, honour and safety uf vur gracious sove- 
reign upon the one side; and the care to es- 
chew the branding of nobleınen with the odious 
aspersion of bis treason, diel require of him, on 
the other part: And cannot pretend a colour 
of excuse by the omission of the names of the 
sid three eurls in tbe relation given in upon 
the 18Ch of May thereafter , specially seeing 


cause he brought the lord Rea tn his majesty, 
to make the relation. And the lord Rea, ın 
his relation to his ınajesty, spake never a word 
of the three earls ; nor yet the pannel in his 
relation to the king’s majesty, and the Lord- 
Treasurer, spake not a syllabie thereof: whilk 
is clear by the pannel’s depusitions upon tlıe 
20th of June, nhich bears bis relation, made in ' 
presence of the countillors his examinators ; 
wherein is nn word of the three earls.. And 
likewise by the Examination of the lord Reg 
upon the 21st of June, which is such like; and 
when his majesty had remitted the pannel and 
the lord Rea to the Treasurer, wbu directed 
them to draw up the lord Rea’s relation in - 
writ; the pannel coniesseth, that be and the 
lord Rea went home, and sat up all night; and 
that the pannel, after the lord Rea had put the 
relation in writ, did write the same over with 
his own hand, out of the lord Rea’ Papeıs. 
And yet not a word of the relation of the tlıree 
earls; wlich would not have been omittied, 
if it had been truly done. And where the 
pannel pretends, that tlie omission thereof was 
in respect that the relation eontains allanerly 
that which was related by the lord Ren upou 
the 15th of May; butnot that which was upon 
14:lı and 15th of May; wluch was learned of 
the lord Seaforth; that alledgeance hath no 
warrant of the relation, nor yet any Appear- 
ance at all; because in the pannel's examina- 
tion upon the 20:h of June, tbe pannel doth 
condescend of that which was done upon tlıe 
14th and 15th of May; but not one word of 
tbe earls, albeit in that same examinatign he 
makes mention, that the lord Rea had spoken 
witb the lord Seafortb. And sic-like, ın tbe 
examination of Donald lord Rea, upon the 21gt 
of June, 1631, and also the pannel’s own depo- 
sition foresaid ; that the pannel two days alter 
the relation, wlich behored to be upon the 
20th of May (relation being upon the 18th), 
the pannel brought the lord Rea to the -Trea- 
surer, and caused him to subscribe lus rela- 
tion ; at which tiıne the pannel told the Lord- 
Treasurer, that the lord Wea had more to say: 
whereupon the lord Rea being asked what it 
was, and wherefore detained, the lord Rea an- 
swered, that he had spoken »ith the lord Sea- 
forth, and had sundry particulars from lim, 
which he did not tell to the lord Uchiltrie in 
particular, but generally. aftirmed {» him he 
would sav ınore. But one or two days after, 
the lord Ren weut to ihe,earl of Seaforth, and 
then told the same, first to the pannel. And 
that the pannel, upon the Sunday of tie morn- 


‘ing (which was tbe day ofthe marquis’s return- 


ing from Scotland) he had told the Lord-I'red- 
surer these particulars, spoken by the lorgl Sem- 
forth, and therewith also of ıhe marquis’s se- 
turn: whereby it is clear, that as nothing is 
contnined ın the relation touchiug the three 
earls, neither in the verbat relation to his ma- 
Jestyand Lord-Treasurer, nor in the subscribeif 
relation; so the speeches thereanent spoken 
by the lord Rea to the pannel, was not till eight 


the relation in effect was his own deed; be= | days after giving im of the list. 
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And where it is alledged by the panncl, that 
as the lord Rea’s fact cannot burden him, far 
les his omission ; it is answered, first, it must’ 
bind hin, because be has named him to be his 
author: and wherein he is not his author, tlıe 
pannel himself must needs be the forger. And 
next, because tlie relation in eflect is the pan- 
nel’s own deed, as said is; and as to the pur- 
gation of the speeches, that the business is 
known, * Sır, either do or die;’ that the same 
must be interpret * secundum commıunem usum 
€ Joquendi ;’ and to nwan as mickel as, see to 
your own safety: it ıs answered, that they 
must be taken properly, and not improperly, 
and must be ruled by the preceding speeches 
oftbe party and prime agent ; as if the pannel 
had sard to nuy person, this man slew your fa- 
ther, *do or die’ In the which case, the 
words wonld not be exponed safety, but re- 
venge: and where it is alledged ‘ quod in du- 
€ biis benignior fieri debet interpretatio ;” this 
rule of law has only place “in contradictibus, 
‘ sed non in criminibus, precipue atrocioribus,’ 
as tlia s. But it is urged, “ hic sumus in fac- 
* to hicito ;’ but it ıs answered, * hic in maxime 
“ illicito.” Because there was nothing required 
of ıhe pannel, but to reveal, whilk was dune of 
before ; nnd whaterer was done after tlıe re- 
vealing, that might tend to the hurt of the re- 
putation of the noblemen, or touch them in 
their life and estate, was altogether unlawful 
and capital ; and the unlawfulness is manifest, 
by the subjoining of that pernicious counsel, 
‘to do or die’ whilk is nat of the nature of a 
relation, hut of the nature of the instigation, of 
a sovereign prince to a dangerous act, tending 
to the Jestruction of the life and honour of 
them, against whom the counsel is given; and 
By their answers, the wliole objectiions made 
against tlıe particulars of the Iihel are solved. 
‘To ıbe which is added, the lord Rea’s declara- 
tion by onth, freeing ıhe marguis, his majesty’s 
letter of the 29ıh of June, sent down to the 
council, declaring the lord warquis, and the 
said three enrls of IHaddington, Roxburgh and 
Buccleugh (to be as his majesty knows them to 
be) as good and faithful subjects as any within 
his mnjesty’s kiogdoms ; aıd declaring his ma- 
jesty’s resolution, to have those who have given 
false information against tlıem, to be punished. 
After the which, dıd follow his majesty’s letter 
of the date ofthe 24th of September, for trying 
and censuring the pannel, upon the particulars 
given forch by him against the noblemen : 
wherein the pannel, notwirhstanding of all his 
purgations, can have no just warrant against 


the marguis, specially in the two last points of: 


prime agent, and known business ; nor pretext 
against the earls of Haddington and Roxburgh ; 
“ut, by the pannel’s confesvion, least of all 
against the earl of Buecleugh, against whom he 
had notlıing but a guess’by his own confession, 
and yet he makes hin plotter. 

It is duplyed by Mr. Robert Nairne for the 
pannel, that this Dittay consists upon tree deeds 
done and committed, by the pannel, together 
with his intention in the doing of them. As 


to the pannel’s intention, that ıt was not of 
purpose of making any leasing, against the act 
of parlianıent, but to the revealing of an alledg- 
ed treason against his miajesty; the revenling 
whereof was necessitate by that addition ad- 
joint tothe last act of parliament libelled: for 
obedience of the whilk act, ıhe pannel did what- 
ever was done in this business by hiın, and that 
the first part of'the dittay is not relevant nahe 
the pannel to infer {he punishinent libelled 
against him, is clear, by retnrting of the argu- 
ment after this manner: A deed commanded 
by the act of parliament, cannot infer a punish- 
ment by the same act of parliament; true it is, 
that the first deed contained in the assumptiou 
ofthis dittay was commanded by tbe act of 
parliament, imponing a necessity to all hearers 
of treasonable speeches against the king or state 
to reveal the same: Ergo, he did the same 
lawfully. Wherens it is alledged in the dittay, 
that by and after the information which tlıe 
pannel had by relation, he has excreded in the 
particulars expressed in the dittay. And first, 
ın the first particular, at the doing and »peak- 
ing whereof by and after the anterior informa- 
tion, which the pannel had received, the lord 
Rea his author was present : whu being inquir- 
ed ar by his majesty, why he was so long m re- 
vealing of the alledged treasons; he answered, 
That be was afraid to do the same, in respect 
of the nearness betwixt his majesty and the 
margnis. Sothat that which the pannel did 
for obedience to the law, and his author being 
present beside bim, is no ways relevint to infer 
the punishment of Leasing-makers against him 
contnined in the act of parliament. Like as 
also the said lord Ilea, after the said relation 
to his nıajesty being remitted to the lord-ırea- 
surer, declared that the marquis was party; 
and further said, That he would cause as honest 
men as the lord Rea himselftto affirm the same. 
MW hereas my Lord Advocate, in his reply, 
quarrels the former words positively set down, 
and not by relation: it is duplyed, That the 
forın of the speech is not in question here, but 
the matter ; for albeit, that the pannel had re- 
ported in other words, or hy adescription, or 
paraphrase, that which my lord Rea related 
unto hinı, without changing or altering of the 
substance, commits no fault, nor cannot be 
accounted therefore a leasing.maker. And 
here the proponer repeats ıhe words contained 
in the ton and depositions, which he remits 
to the Judges consideration. And to the se- 
cond part of the subsumption, anent the deli- 
very of tlie List of Names to tlıe treasurer, it 
is answered, That that part of the Dittay is 
most irrelevant, and cannot be snbsumed upon 
the proposition ofthe indictment;; forto reason 
thus, all leasing makers should be punished.. 
True it is, ıhat tlıe pannel has written, and 
delivered a list of names to the treasurer: 
Ergo, he ought to be punished, is an evil argu- 
ment, which is remitted to the judge, except 
it had libelled, that the said list contained leas- 
ings, which is not libelled. And albeit it had 
been libelled, it is alledged, that the said list of 
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names as it is set down, containsno purpose, for 
it is not written therein, prime agent and plot- 
ters in such a trenson; not only indefinite prime 
agent and plotters. And if the pursuer will force 
these words, to this alledged treason contained 
ın tbe relation, the pannel then will repeat the 
word. used of befure (as he is informed). And 
here alledges, that it is aslesome, or rather more 
Jesome to the pannel, to erk true words for the 
paunel’s good, nor to the pursuer of the Dittay, 
to erk others for his sccasation. And albeit 
the saıd words had been adjected, whereby the 
sentence migbt have been filled against the 
pannel; yet he closes bimself with the relation 
made by the said lard Ren verbully, before 
making of the written relation. And where it 
is disputed, that there cnonot be a verbal rela- 
tion here respected; it is answered for the pan- 
nel, ıhat it is clear, the written relation we 
learned of the marquis’s servanıs and followers 
lantum. 

And further nlledges, That the disputation 
of the time of the giving in of the List upon 
the 16th day, and the tiıne of the speaking of 
the lord Rea witl the lord Seafortb, upon the 
21st day, is no ways relevant nor material ; it 
being confessed, at the least not denied by my 
lord Rea, tbat be had related of the three earls 
to the pannel: For tlie deed being constant, 
tbe circumstance of time is not so material, 
and cannot be presumed that the pannel should 
have any knowledge ıhereof; who had uf be- 
fore been very long ahsent, and no ways in- 
terested in their adrice, and altogether ignorant 
oftbem; could of himself without any informa- 
tion, named the same persons whom the re- 
vealer was to name, and none other. 

lt is answered by his majesty’s Advocate, 
That be oppottes the Dittay, with the reply 
made to the former defences. 

Lastiy, It is alledged for the pannel, That 
as it cannot be proceeded against the pannel 
here in Scotland, but conform to tlıe laws und 
statutes of England, the place of the pannel’s 
alledged offence, and according as ıhe füct is 

unisbable, or not punishable, and more and 

ess punishable in the kingdom of England ; so 
there can be no legal accusation institute or 
laid against the pannel here in Scotland for the 
said facts and deed, but upon the laws of Eug- 
land, or at least upou the common law. And 
true it is, that the Dittay is not founded upon 
the laws of England, nor yet upon tbe common 
law ; but upon the municipal laws of Scotland, 
and acts of parliament thereof: And therefore 
the Dittay is no ways relevant, subsuining and 
concluding upon the acts of parliament, men- 
tioned in the proposition of tbe Dittay. 

Iteın, If the relevancy of the Dittay all be 
sustained, it is alledged, that tiere can be no 
pain inflicted, but that whereby the said facts 
and deeds are punishable by the laws and sta- 
tutes of England, or by the common law, and 
no ways by the pains mentioned in tlıe said 
acts of parliament. ‘ Quia judex originis vel 
i domichi non potest punire subditum delio- 
‘ quentem extra territorium, nisi secunduın 


‘ Penn impositam a Jure communi vel statutis 
“locı ın quo deliquit, non autem secundum 
“ statuta ipsius locı uriginis vel dumicılı. Jul. 
Clarus, Quzsiio 85. 

To the whilk it is answered by his majesty's 
Adrocate, 'Thut the first part of the nlledgeunce 
is altogether unreasonable and alısurd ; und us 
to the second part of the nliedgeance, it is an- 
swered, T’'hat the pannel, being a Scotsman by 
birth, and also guoad domicilium being resident, 
by his lady agd children in Scotland ; and hav- 
ing committed the crime hbelled against four 
noblemen in Scotland ; he must be subject not 
only to the laws of the kingdom, but to the pain 
and punishment contained in the laws: like as 
his majesty by lıis missive letter has ordained 
him to be tried and censured by the laws of tlıe 
kingdom. And where it is alledged, that he is 
only punisbable by the pain inflicted in Eng- 


land, where the crime is committed ; aud for 


this alledges Jul. Cl. in bis 85th question ; first 
Julius Clarus in that place calls ıhe matter dis- 
Aer ‘ et egere decisione Czsaren.’ Next, 

e adduces the nuinber of doctors, conflicting 
in divers opinions pro et contra. And ın the 
end he seems himself tu incline to the punish- 
ment loci delicts. And after it, cites Marjanus 
in cap. ‘ Postulasti extra de foro competenti: 
‘ qui dicit generaliter eswe cummunem conclu- 
‘ sıonem, quod delinquens debeut puuire poena 
‘“ imposita a statutis loci iu guo delinquens 
“ punitur.” And this Jast speech after his own 
carries communem opinionem, for his uwn is only 
given, ud caulionem, to free the Judges from in- 

uisition of law. From whilk the Justice- 

eneral is well warranted, by his majesty’s let- 
ter commnanding the paunel to be Judged, con- 
form ta the laws of the kirgdom. 

And further, it is grented by Jul. Clar. to the 
which the proponer assents in his acceptation, 
“ quod posset delingueus punire poena juris com- 
“ munis vel pcena loci ubı delinquitur.! But so 
it is, that by the comanon law, ‘ Calumnintores 
‘ puniuntur pana talionis, lege quisvis Cod. de 
° Calummiatoribus, novella Leonis 77. Lege 
‘ finali Cod. de nccusationibus Leg. 38. digest. 
‘de penis’ And Cicero in his fragments citcs 


the Law in his Twelve Tables, in these words : ' 


‘ Nostrz ipquit, duodecim tabule cum per pau- 
€ cas res capite sanxissent in his banc sanxien- 
‘ dam putaverint ; si quis actitavisset quod in- 
‘ famiam futeret flagitiumve alteri, et pr&terea 
© atrox injuria, de jure communi punibilis est 
‘ poena mörtis.’ Jul. Clar. Questioue 83 nu- 
mero 9, 

The Justice continues this Diet with all fur- 
ther disputation and reasoning in this matter, 
to the morn tbe third day of December instant ; 
and ordeins the pannel to be returned back tu 
his ward, therein to remain in the mean time. 
The persons of assise warned thereto, apud acta, 
as of befure, ilk persou under the paio of 1,000 
marks. 


Curia Justiciaria S.D.N. Regis tent’ in prato- 
rio burgi de Edinburgh, tertio die mensis 
Decembris, anno Dom. ınillesimo, sexcen- 
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tesimo, trigesimo primo, per honorabiles et Meldrum, as the lord Rea’s author of the 
discıetos viros, magistros Alexandrum Col- "speeches; first, the pannel protests, he urges 
ville de Blair, et Jacubuın Ilobertoun, Ad- | nothing against those noblemen from hiniself, 
vocatum, Justiciarios deputatos nobilis et : ab origine. But he adheres to the Relations uf 
potentis comitis Willielmi comitis de Stra- | the lord Ren, verbal and by writ; neither dis- 
therne et Monteith, dom. Grahame, Kil- | putes he against Meldrum’s sufficiency, or for 
bryde, et Kynpont, prsidis secreti concilii | ıt, but that Meldrum’s words, related to 


ac justiciarn generalis dit. $. D. N. Regis, 


him by the jord Rea, gave him just ground of 


totwıs sui regni Scotie, ubilihet constitut. | revenling. And asto the words alledged, re- 


sectis vocatis et curia Jegitime affırmata. 


Intran’ 

James lord Uchiltr:e, delated in the crimes 
foresaid, specified in his Dittay. 

Pursuer.—Sir Thomas llope of Craighall, 
knight and baronet; Advacate to our sovereigıt 
lord for his highness’s entries. 

Prolocutors in defence.—Mr. Robert Nairne, 
Mr. Alexander Pierson, Gilbert Neilson, Advo- 
cates. 

It ıs dupiyed by the said James lord Uchil- 
trie himself, being entered upon pannel anent 
the first part of ıny Lord Advocate’s reply, 
bearing, that the Clausule, as he was informed, 
can no ways be repeated in the particulars. 
And althongh the pannel so said, yet he has no 
‘positive information from the -lord Rea; it is 
answered, the same ought to be repelled, be- 
cause of the clause “ as the pannel was inform- 
ed’ purported in the Dittay ıtself: For the pan- 
nel ın that whilk is the same, and strength ofthe 
whole Dittay, is necessarily understood, and 
should be repeated in all the subsequent pas- 
sages ofthe Dittay ; because it is unicus actus 
continuatus. Aud whilks whole three parts of 
the subsumption, as they are used conjunctly by 
my Lord Advocate against the pannel; so the 
pannel allelges that these words, as he is in- 
formed, coutained in the general, must be un- 
derstood and repeated in all the three several 
‚parts of the subsuinption ; as being the sum of 
all, whilk is after alledged, or was after imparted 


by the pannel, and ought so to be understood. 


And where it is alledged, that where the pannel, 
although he said, “ as he was informed,’ yet it is 
no positive inforınation from my lord Rena, to 
ground u positive ngsertion of the whole, con- 
tained in the Dittay. 

It is answered ihereto, He had positive asser- 
tions and information quoad relationem ; sed 
quoad veritateın he was not brund to have it; 
sic-lıke many parts of his afirmations would be 
best cleared by the confronting of the pannel 
and his intormer, whilk was never yet done. 
Neither are the chief of the pannel’s afirma- 
tions, alledged by ıny Lord Advocate, simply 
taken, positive ufirmatione, but with interpre- 
tations, constructions und glosses, dipping in 
mentem ofthe pannel: To which God is his only 
Judge, and it ıs au hard matter by presumed 
coustructions, to draw the pannel to the ques- 


lated by the pannel to the king, anent tbe 
odiousness ofthe matter, and the lord ınarquu 
as party; this can no ways be lnid to the pannel's 
charge as a fault, much less as a crime capital, 
because the informer, viz. the lord Rea, was 
present at the discourse ; and related himseli 
to the king, eodem tımpore, the particulars of 
what the pannel had spoken; neither did he at 
that time oppose him, or contradict him in one 
circuınstance, whereby the pannel was bona fide 
exonered, and therefore ought not now to be 
laid to his charge. And further, in the time of 
the pannel’s relating Iıis own words, the pannol 
affırıns, that he did it with tears coming orer 
his checks, no sign of malice, or suwing sedition, 
in expressing these words to the king, like as 
his majesty bare record thereof, before the 
council of England, tlıe impannelled being pre 
sent. 

And to that part of my Lord Advocate'sRe- 
ply, anent the lord marquis to be prime agent; 
the pannel repeats the first member of hi: du- 
ply, together with the impannelled’s forner ex- 
ceptions thereanent. 

And where ıny Lord Advocate afhımıs, that 
the pannel did his duty sufficiently in tbe Ant 
discourse, and might Iınve acquiesced there will 
duty ; the pannel atlırms, that he could not, be- 
cause all the tiıne, frum tlıe 13th of Maytotbe 
20th, it was actus conlinuatus, by constant ın- 
formation running from the informer to te 
paonel; and so required a constant duty, whilk 
he durst not omit, neither wich safety nor duty. 
And this is clearly by my lord Rea’s own De- 
position; wlıo atfırms the relating of several 
things, in several days and times, and is manı- 
festly proven by the pannel’s own depositions. 

And where ıny Lord Advocate refuses to the 
pannel the exception of charity, answer, 
That © erimen non potest purgarı bona Inten- 
© tione, transeat,’ where there Is * crimen SIM- 
‚“ plex.” But where there is * tantum criineb, 
by constructions, periphrases, and glosses, sup! @ 
menlem, yca, consra menlem of the panne] ; 
there charity justiy may be admitted: For a 
good intention, as It will not purge a manikst 
crime, neither should the wresting of the pal- 
nel’s intention inforce a crime, and su nat debar 
charity. 

And where my Lord Advocate doth urze 
against the pannel's defuming of the poblemen, 
itis answered by the panuel, that tlıe hrsi au- 
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tion ofbis lıfe; * Nam non presumiu.tur delicta, | thor must be the defamer, and not the rerealer; 
© sed probantur.” The paunel refers hinsself to | the whole matter of the pretended defamatı0", 
bis depusition, in substuntialibus, undenied by | being original acts of the lord Ren’s guud n 
tlie lurd Rea, as is clear by the pannel’s former | fensorum, upon pannel, and nut acls of che 
exceptions. Whereas ıny Lord Advocate men- | pannel; as it is evident, by the pannel> > 
tions the madness and foolish imugination of | depositions, the lord Rea's hirst depositzon I 


J 
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2ist of May, where the said lord Rea doth ac- 
knunledge tie examination oftl,e pannel, taken 
the 20th of’ June, to be true in all poiuts, so 
far as the same cuucerus the knowledge, words 
and acts ofthe said lord Rea; upon the expla- 


nations then following. By wLich explanations, 


and netwirbstanding thereof, there is substance 
enough in tLe pannel’s deposition, to prove 
that the lgrd Rea, and not the pannel, was au- 
thortothe whole matter of the pretended de- 
famation. And whereas my Lord Advocate. 
would in bis reply seem to questiun the verbal 
relations, flowing from the lord Rea to the 
pannel; to this 5 pannel epposes his own. de- 
position, and the first article of my lord Rea’s 
euamination formerly cited, wherein the lurd 
Bea ratifies the pannel’s verbal assertions: if 
be ratißies them, tlıey must be in rerum natura ; 
ifthey be, ıny Lord Auvocate’s gasertion is not 
relevant. And where my Lord Advocate al- 
leges the leaving fortlı of the Iord Rea’s verbal 
relation, out of his represeutation in writ, given 
into te Lard Treasurer; the pannel repezts 
his exception made thereanent as before, And 
to all my Lord Advocate’s discourse, to that 
effect, containing one side of paper, the pannel 
»ppones his first answer, and his depositions, 
aud ıbe lurd Rea’s relations, and his examinae 
tions agrecing thereto. And whereas ıny Lord 
Adrocate would Lind the pannel to answer fur 
the lord Rea’s omissions, because the lorıl Rea 
s his author; the pannel being sitting hehind 
at the time of the expression, can. baıdly find 
means to be persuaded that it came from Aus 
majesty’s advocate, and opponcs and repeais 
lie paunel’s exceptiou herein. And where my 
rd Advocate, upau these words, ye know the 
business, and not the time (do or die), sayg, 
tbat these words should have a pruper interpre- 
taton; which is, says he, to be a.counsel given 
bythe pannel, for subversiou of the marquis’s 
bunour aud estate: the pannel answers thereto, 
that he adheres to his exception already ul- 
ready alleged; and further adds, that, the lurd 
a sudto the pannel that Sund.ıy morning, 
that ibe lord Seaforth had said to the lord Rea, 
their purgose was to Luke the king, the queen, 
and the prince: and so the inf.rmation being 
gen twthe panuel, furnished to the pannel 
great cause of fear, and his fear the reason of 
the expression of these wurds, of advising the 
king to prevent his danger; us the pannel bad 
forueriy advised my Lord Treasurer of England, 
t adıise his majesty toreure to Whitehall from, 
Greenwich, as to a place or uiore safety. Aud 
this is cJear, L:y ıhe pannel’s deposition the 20ıh 
cf June, ratiärd by the lord Kea in ıbe first 
article u bis examınation the 21st of June. 
And wbere my Lord Advocate allcges, that 
the iord ten nnd his mgjesty’s Irtter frees.tle 
marquıs of Hainilton, and th uiber vohleimen, 
by tie lord Kea’s ouch: It is answercd thereto 
by the panuel, that tle Rannel dotli not charge 
tkem; be unty charges the lord Ren gs his in- 
fonner and author, hunlly attesting, thar in 
wüs eyential points the lord, Kea is cantcary 
tu Ihe panuel, he dorg the pauuel, yong: and 


therefore the pannel declares, tbat whensoever 
it shall please his majesty to permit the pannel 
and the lurd Rea to be conirooteg, or ıf theg 
upon difference, the matter be not cleared of the 

annel’sinnocency ; thepannel isready to hazard 
ir life in a duel, to the glory of God, and to the 
clearivg of the truth. of Ye business, his majesty 
commauding the sume, with a protestation, thaz 
he carries no malice to the said lord Rea. Ifthe 
business be not decided by this, or that if his 
ımajesty is pleased to admit torture before a 
duel-trial, the pannel is ready with Ijim to bear 
out the torture, and to be tried thereby, with 
the said lord Res, and let the truth then ap- 
pear: which if it be not then, wbenever it shall 
please God to call the pann«l to bear testi- 
mony tbereof with bis blood, ıf God be not 
graciously pleased to bear bim up in it, let 
inen so conceive: and if God bear him out im 
it, tben will he be found meet after his death, 
to have been an honest ınan, and bis blood 
shall be required of the takers rhereof. 

My Lord Advorute, before any answer to be 
made by hiın to tlie pannel's forwer daply, pro- 
duced hıs majesty’s Letter sent down to the lords 
of his majesty’s prisy-coyncil, of the date of 
the 29th of June, 1631, and desired the same 
= be judicially read, of the wlilk the teuor 
ollows: 


«“ To our rigbt trusty, &c. the viscount uf. 
‘ Duplin, our Chancellor; tke earl of Menteith, 
* President of our privy-council; and to the 
‘ remanent earls, lords, And other of our privy- 
© council, of our kingdom of Scutland.”— Sic 
supruscribitur, 


“C,R. Right teusty, &c. we greet you well, 
‘ Whereas we are infiorımed af a praclice in ap- 
© pearace sy pernicious, and nearly concerning 
© us, a5 we would not hut take some trıul there- 
© of, botlı by ourself, and some of our council, 
* appoifited, by us for ıhat purpose. But in tbe 
‘ ınean time, because uf some sinistTous ru- 


‚‘ moars maliciourly dispersed tbeieupon, to the 


© prejudice of our right trusty and right well- 
“ beloved cousins and counsellors, Ihe marquis 
“of Hamilton, and the earls of Laddington, 
‘ Roxburgb, aud Buccleugh, and some others ; 
“lest the like reports be brought unto your 
‘ cars, we have tliwuglt göod hereby to declare, 
“ Ihat not only we have found by the trial we 
© aurselves have taken, that they are altogether 
“ innocent and clear thereof; but likewise that 
“the prime informer thereuf hatn now cleared 
“them upon oalh, tesulying then, as we kyow 
then to be, as good and faithlul subjecte, as 
“we have iu any of our. kingdoms. Anıl for 
“the business itself, whensoever it shall be fully 
“tried, we will ıhereafter express our further 
‘ pleasure concerning others interested thereim, 
“ according as we shall find just cause, either 
“in punisbisg any person that sball be fouud 
“yuiliy, or in punishing any person that 
shi be fuyud to have given false iniorma- 
‘ton. And whereas, we haye formerly by 
“ our letters» recommended unto you, our right 
Styusty,and. night, well-beluved, cousin ıbe mar 
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* quisof Hamilton, for furthering the speedy levy 
* and transportation of his men with all possı- 
“ ble diligence; these are again to require you 
* to contribute the best help that your autho- 
© rity or endeavours can afford for that effect. 
« Whereof, both out of the regard we have to 
© him, and to that employment, being very con- 
* fident of your best care; we hid you farewell. 
€ From our Court, at Greenwich,‘ the 29th of 
< June, 1631.’ 


After reading of the which Letter of his ma- 
jesty, it is answered by my Lord Advocate, that 
the urging of the pannel to have the words ‘ as 
€ he is informed,’ to be repeated in all the rest 
of the Dittay, wants all reason ; the points of 
the Dittay bearing relation of several deeds 
done in several times. And where it is alleged 
by the pannel, that these words, * as he was 
€ ınformed,’ were true, ‘ quoad relationem et 
* quoad veritatem,’ there was no necessity: If 
tlııs were true, tlıe Dittay were eluded, for. the 
pannel is not accused of a Leasing in respect 
of the verity of the matter related, but ın re- 
.spect of his discrepance from his author, and 
iR he afirms more than his author, and 
with greater certainty than his author: and 
that, not content with both these two excessecs, 
he follows it out to the very point of execution, 
‘which is evident in the point of certainty, by 
these words spoken to his majesty, “ the busr- 
€ ness is known,’ whilk is more certain by the 
opposition of the uuterjainty of Lime only, 
which redoubles the certainıy of the business. 
And in the point of execution, by that perni- 
cious anıl cruel counsel, “ do or die:’ the effect 
of which pernicious counsel, if God in mercy 
had not disposed the royal heart of our wise and 
peasn sovereign, would have produced more 

amentable effects, nor could be quencbed with 
the piy of tears shed by the pannel. Andthe 
conferring of the lord kKea (whom the pannel 
calls the prime author) with himself, in the pro- 
gress of his behaviour,, will manifest the pan- 
nel’s guiltiness of the points of the Dittay, 
wherein he is accused:: for the lord Rea, who 
behoved to have greater certainty than the 
pannel, never proceeded to tbe points of posi- 
tive party, prime agent, plotters; and to sa 
to the supreme sovereign prince, that the busı- 
ness was known, ın all wlıch points the pannel 
has involved himself; but ıhe lord Rer was 
content to reveal the reports made to him by 
David Ramsay, and Mr. Robert Meldrum, to 
tbe pannel, without adding or paring. And 
when the pannel, upon the 22d of May, which 
was the day of the marquis’s returning froın 
Scotland to England, came to the lord Rea, and 
"told him, that he had been with the Lord 
Treasurer, and acquainted him with. the pas- 
“ sage‘, which he had from the lord Seaforth, 
and of the lurd ınarquis’s return, and that he 
had conceived, that it might be dangerous at 
that time for his majesty; for the which cause 
the pannel in his deposition saitb, that he did 
advise the kıng tn remove from Greenwich to 
Whitehall or London; my lord Rea answered, 


that the pannel had done evil therein, for 
there was no such suddenness to be feared: 
yet notwithstanding hereof, and that his author 
had reproved his rashness, the pannel went 
thereafter and attended his majesty at dinner, 
and at the end of dinner spake these wards of 
the certainty of the plot, uncertainty of the 
time, and added ıhe counsel. Like as the pan- 
nel being asked, hereupon granted that he met 
with the lorıi Rea upon that Sunday the mar- 
quis came to court, and also tlınt he met with 
the Lord Treasurer; and counselled his ma- 
jJesty's removing from Greenwich to London. 
But denies that the lord Itea saıd, that he 
thought it was evil done. Notwithstanding 
hereof, the pannel went thereafter and attended 
his majesty at dinner, spuke tbe words and gave 
the counsel; like as his majesty being some- 
thing wakened by that fearful counsel, sent for 
the lord Rea, and did acquaint bim, that some 
present danger was suggesied to his majesty, 
upon the marquis’s returning. To the which 
the lord Rea answered by oath, that he knew 
nothing against the miarquis, for any thing he 
knew, but that he was as good a subject as any 
his majesty had. 

And where the pannel would labour to free 
himself, by denying the counsel given to him 
by the lord Rea; it cannot be a warrantable 
excuse, except he would prove that bis author 
advised him to do it: which ıs improbable, 
seeing the lord Rea, his author, neither did it, 
nor allowed of its being done by the pannel. 
And where it is alledged by the pannel, that 
he had suflicient warrant from his iuformer, he 
cannot aflırm it, as being contrary to tlıe rela- 
tion made by his author : which is not a syl- 
lable of the marquis as prime agent, nor oft 
three noblemen as Plutters. And whatever the 
pannet did after the discovery of the business 
to the Lord-Treasurer, wlich was upon the 
15th of May; it was the pannel’s own word, 
work and deed, as the giving ın of the list, ex- 
pressing the certainty of the plot, and urging 
the putting in execution. And where the pan- 
nel alledges, that all was done upon a good 
intention, and that God is only judge of the 
mind ; it is true where the mind is not re- 
vealed by speech or act punishable of the law: 
but ifeither speech or deed be done against 
the law, the pretext ofthe mind will never ex. 
cuse it. 

And albeit it be true, as the pannel alledges, 
“ Quod delictanon presumuntur sed probantur, 
yet it is as true, * Quod in delictis presumitur 
* dolus nisi probatur contrarium.” And in the 
case of this Dittay, we have a law prohibiting 
Leasings and Calumnies under the pain of 
death; and seeing by the Dittay, there are 
three barticulars Tbelled, which his majesty in 
his Letter of the date of the 29th of June, has 
called false informations, and which directly 
fall within the compass of the law, as reflecting 
upon the life, honour and estate of the noble- 
‚men; the pannel’s excuse by intention is too 
slender, to free him frogn the punisbment of the 
law, And where itis alledged by the pannel, 
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tbat he has named his author, and that he was 
present the time of his relatiou, and did not 
contradict him therein, which the pannel al- 
ledges for a suticient ground of his exoneration;; 
the contrary is true: fer the lord Rea, in his 
Examination upon the 21st of June, doth ac- 
knowledge the pannel’'s Examination to be true 
in all poınıs, saving the explanations thereafter 
sabjoined. But this approbation cannot ex- 
ceed the subject ; and also the subject must 
be restricted according to the conditions of the 
explanation ; but so it is, that in the pannel’s 
examination, which is approven by the lord 
Rea ; there is not one syllable of the lord mar- 
quis as party or prime Agent, or of the tlıree 
noblemen as Plotters. 

And therefore that falls not within the com- 
pass of the approbation, and where it may ap- 
pear that in the pannel’s examination upon the 
20th of June, ıt is granted, that on Monday 
the 16h of May, he delivered to the Lord 
Treasurer tbe list of names; that is not a pet 
of be gannel's relation approved by the ord 
Rea: but it is the pannel s answer to an inter- 
rogatory, asked of him by the counsel, which 
could hare no respect to the lord Rea's relation. 
Like as the pannel being examined thereupon 
the 24tlı of June, grants that the list was made 
by himself: and that the lord Rea wss not 

rivy to the making thereof, which is also con- 


fessed by the lord Rea himself ın his examina- 


tion tbe 21st of June, 1631, and last article 
thereof. \WVherein be depones, not only tlıat 
he was not acquainted with the list of.names 
delivered to the Lord-Treasurer, but that he 
bad nothing to do therein, which both excludes 
the concourse ofthe making of the list, and his 
knowledge of the purpose ofit. And where it 
is alledged Ba pannel that after the reveal- 
ing tin the Lord-Treasurer, he could not ab- 
stain from the remanent passages of his beha- 
viour, because it was aclus continuatus by the 
lord Rea to the pannel, from the 13th of May 
to tbe 20th of May; it is answered, that after 
the first rerealing, the pannel had no more to 
do in the necessity of duty, because his author 
was revealed: and whatever followed after 
discovery made by the pannel, would have tied 
the author and not the pannel; there being no 
Jaw that might have punished the pannel for 
sbiftieg his course after the revealing. But 
ıhere being ınanifest hazarıdl and danger in law, 
to follow further after ıhe revealing of the bu- 
siness, which.the author thnught neither clear 
nor certain; and the pannel not being consci- 
ous upon what mind the lord Itea made his first 
information to him, which might very readily 
hare been upon nielecontentment, grudging 
and malice, his credulity to him was cruelt 
inst the noblemen. And his going forwards 
r the revealing, was a manifest engagement 
af himself, in the malice of the author, and 
drawing upon himself the opinion of greater. 
"And where it ig alledyed by the pannel, that 
his bebariour cannot be counted in fhe nature 
of Leasings, punished by act of parliament, 
bat allanerly by way of illation and sinister 


construction; the contrary is clear, by the 
three points of the Dittay. And the pursuer, 
in his reply, has most Jjustly challenged the, 
pannel as a deiamer of noblemen; because 
their fame, honour and credit was unblameable 
before it was taxed by the pannel; and the 


lord marquis brought under danger of tlıe loss 


of life, honour and estate. 

And where it is pretended by the pannel, 
that the cause of his speaking of these words to 
his majesty, upon the Sunday of the maräuis’s 
coming to court, was because the lord Rea told 
the pannel that the lurd Seafortb had assured 
him, that the Plot was for taking off the king 
ahd tlıe queen ; Arst, tlıat excuse has no war- 
rant from the lord Ben’s deposition ; next, in 
that same conference betwixt the pannel and 
the lord Rea upon the said Sunday, the lurd 
tea told him it was an idle fear ; and tlurdly, 
it cannot be a pretext, because that passage of 
the taking the £ 
the relation made by the lord Rea upon the 
18th of"May; and so caunot be pretended as- 
a new information lately come to his know- 
ledge, to waken the pannel to such a per- 
nicious counsel. And this shall suifice for an- 
swer. to the duply, which is closed with that 
which is contained in the reply ; thatthe pannel 
kad no warrant of his speechesand proceedings 
positive against the marquis ; nor colour of 
warrant against tlie three earls, and neither 
warrant nor colour at all against the earl of 
Buccleugh, against whom the pannel, by his 
own confession, had nothing but the guess of 
the lord Rea ; which the lord Rea not the less 
refuses, and affırms to be the noınination of the 
Pur But howsoever itis only a guess, by 

is own confession, from his author, and yet in 
his list he makes him a plotter. And albeit the 
like evidence of the pannel’s calamnies against 
the other two earls being undoubted, as having 
no warrant at all from the lord Rea's relation, 
wherein there is no syllable of these noblemen ; 
and that the excuse made by the pannel of a 
verbal relation by ıhe lord Rea, has no proba., 
bility, and also is contradicted by thelord Rea, 
being poised thereupon: yet in these two no- 
blemen the pannel covers himself under the 
shadow ofa verbal relation, against that which 
himself drew up in writing ; but ın the lord 
Buccleugh's he is excluded from all verbal re- 
lation, ın respect of his own deposition, 
whereby he is manifestly convinced of incurriug 
the punishment ofthe acts of parliament where- 
op the Be] is formed, as having named hia 
plotter, when by Jıis own deposition he grants 
it to be a guess of the lord Rea. 

It is quadruplyed by the pannel, that for 
answer to tlıe triply, made by the Lord Advo- 
cate his pursöer, he repeals and oppones his 
defences contained in the former exception and 
duply. And, further the pannel adds, that 
where it is objected by ınylord advocate against 
the pannel, that he had no ground nor cause 
from the lord Itea’s relation, from the pannel 
by word, to call the two earls of Haddington 
and Rozburgh plotters; but by ıhe contrary, 


ing and queen, is contained in . 


vo. 


° 
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that tbe lord Rea refuses and denies the same ; 
agein the which objection, the pannel does 
repeat and adhere to that article of his second 
deposition, dated the 24th of June in these 
words following : be saith, the lord Rca did 
“ affirın to thie examinant, that he had the fore- 
said report, anant the enris of Melros and Rux- 
burgh, from the lord Seaforth, before the pannel 


then exaımined, made or delivered this said. 


paper or list to the treasurer. And in the ar- 
ticle preceding, in the same deposition, the 
pannel aflirms tne lord Rea told him this; 
whereby it evidently appears by the two articles 
Joined together, that the pannel had ground 
for that part ofhis representation. 

Aud whereas it is aflirmed by my Lord Ad- 
vocate, that the lord Rea denies the same, this 
comparing of the pannel’s assertion, and the 
words ofthe lord Rea’s denial together, the lord 
Rea’s words will be found ı0 import no direct 
nor clear denial ; the pannel affırms that the 
lord Ren told him, that the earl of Seaforth 
told him, that the said two earls were upon te 
secrets of the business of the mıarquis; my lord 
Ilea’s words in his denial bearing, that ıhe first 
time the lord Seaforth had any speech with him, 
touching the said earls of Haddingten and Rox- 
burgh, their being privy to the particulars and 
secrets of the lord Hamilton’s husiness, was on 
the Monday after the marquis’s coming out of 
Scotland. The pannel arırıns, that the lord 
Rea told lim such a thing ; the lord Rea says, 
the lord Sraforth spake not to him any such 
matter before such a day: how do these two 
agree or contradict one another ? The panel 
afirns the luord Rea told him; mylord Res af- 
firms my lord Seaforth told him not such atbing 
before such a day: whatis that to the pannel, 
if the lord Seaforth had never told that to the 
lord Res, the lord Rea might have told it to the 
pannel for all that? And where it is alledged for 
the fortifying uf the triply by my lord advocate, 
that the lord Rea in his deposition, denieth that 
* he was acquainted with tbe list of names, deli- 
vered by the pannel, or had any thing to do 
therein; the pannel affirms, that this eludes not 
the particular words concerning the two earls; 
because of the denial of the general list, wlıere- 
m they were ingrossed: for tlıe manner of the 
discovery was left to tbe pahnnel, when the 
direction of the discovery wasgiven him. And 
so it was not needful that the lord Rea should 
be acquainted with the papers, witl the pen, the 
ink,'the hour and the manner of the writing; 
because that was left to tbe pannel. Neither 
can the general denial of one piece of paper 
take away the pannel’s testimony ofthe certain, 
determined, condescended upon by word. Ahd 
for his word that he had no hand therein, is not 
meant de ateria, aflırmed by the pannel, re- 
ported to him against tlie said two earls; be- 
cause le grants the substance in the preceding 
deposition made by him thereanent. And as 
to that relation bythat list, concerning the earl 
of Buccleugh a5 plotter, for defence of the pari- 
nel’s deposition it is produced in these words, 


bearing, * And further saitlı (to wit the pannel), 


‚the lord Bea alledges. 


“that the lord Rea had told him, he could not 
* guess who also should be in ılhe plot unless it 
“ werethelord Bucclengh ; of whom thelord Rea 
‘ said, he heard him speak terrible wordsagainst 
“the king, at lils own table in Holland.” There 
it is afirmed, that he suspected the lord Buc- 
cleugh to be upon the plot: if suspectei to be 
on the plot by the lord Rea, and told by him 
to the pannel; ıhe pannel was necessitated to 
reveal the same, yca in lisdem terminis, to re- 
veal him to be a plotter; whon he said, he 
suspected to be upon the plot. To this my 
lord advocate objecttd, my lord Rea’s denial, 
which are in these words: Thatthe pannel and 
lord Rea having some specch together, who 
miglıt be looked for in Scotland tu take arms; 
the pannel, and not tie lord Rea, named the 
lord Buccleugh. WVhereupon tlıe lord Tea 
told, that at the siege of the Busse, the lord 
Rea heard the lord Buccjeugh use some words, 
whereby the lord Rea took the lord Buccleuzh 
to have come malecontent out of England. In 
this presumed denial, there is contained a dis- 
course betwixt the pannel and the lord Rea, as 
And in this discourse, 
that the pannel should have named the lard 
Buccleugh, and not the lord Rea; this naming, 
isa naming in the respect of time first or lost ; 
for the lord Rea grants that he did name the 
lord Buccleugh, because of the last words of 
that clause; so that his denial respects ‘only 
priority oftime, but no waysthe pannel’s asser« 
tion : for not a word of his assertion is denied. 
But by the contrary, for corroboration of the 
Bnets jun ground, concerning the earl of 

uccleugh; the lerd Rea makes addition of 
more nor the pannel had remembrance of; 
and 30 fortifies his afirmation, and proves no 
denial thereof. 

The pannel adds further, for celuding of the 
mistaking of these his words, * Sir, we know the 
€ business, but not the tiıne, therefore do or 
‘ die” It is arirmed by the lord Rea, that he 
did hear of his ınajesty that there was a danger 
suggested to lim; which danger my lord ad- 
vocate alledges to have come from the pannc!’s 
words. If a danger but by the king’s self ap- 
prehended, then not a persecution, for a danger 
imports defensive remedies, and not violent 
and smalicioss attemp's; yea, it imports and 
implies a preventing, and nut a prosecuting. 
And lasıly, it clearly confirms the mentioned 
intention of the pannel’s expressing of those 
words, which was to prevent his majesty’s dan- 

er. This the pannel’s alleıgeance, is eleared 
in the lord Rea’s deposition, made the 21st of 
June; yea, this is my lord Rea’s relation, to 
whom the pannel never <pake, sinc@ the pan- 
nel and he entered to their trial. As for the 
words, ‘Sir, we know the bösiness infallibly, 
‘ this is no lie;’ because the pannel and the 
lord Rea wns at his majısty’s ten days before, 
and affırmed the same; the pannel by relation 
from the lurd Rea, and tlie lord Rea from 
others, “and so that is no lie.” And that the 
pannel did not know the time, it is alledged in 
the contrary, ergo, not no lie. As for the 
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words ‘ do or die,‘ by my lord adrocate’s de- 
claration, it is but ‘ concilium perniciosum.’ 
And that it is not “ mendacium,’ neither can 
it be made nor interpreted ‘ mendacium,’ by 
any probability or sense, and no malicious 
council, as is alledged against the pannel ; con- 
sidering the pannel’s declarcd intent, and the 
lord IKea’s before-mentioned examination, 
wherein it is called a danger, ' so not a he, 
and therefore nut righıly subsumed, 

Aly Lord Advscate repents his former re- 
plies and triples, and desires ıny Lord Justice 
to» close this process, so that there be no fur- 
ther dispensation or reastming herein, till anent 
tbe relevance or irrelevance of the indictment. 
The Justice by Interloquitor declares the pro- 
cess to be closed; and continues Interloquitor 


upum the alledgeances pruponed by the pannel. 


agalast the dittay, and auswers made thereto 
by his majesty’s adsocate, to Wednesday next, 
the seventh of December instant; the persons 
of assize warnen upud acla, to compear the 
said day in the hour of cause, ilk person Auder 
the pain of 1,000 marks. And ordained the 
pannel to be returned to ward, therein to re- 
azin in the ınean time: whereupon my Lord 
Advocate asked instruments. 


Curia Justiciaria S.D. N. Regis tent’ in pr&to- 
rio burgi de Edieburgh, septimmo die mensis 
Decembris, anno Don. millesimo, sexcen- 
tesisno, trıgesimo priino, per honorabiles et 
discretos viros, magistros Alexandrum Col- 
ville de Blair, et Jacobum Robertoun Advo- 
catum, Justiciarios deputatos nobilis et po- 
tentis comitis Willielmi comitis de Stra- 
therne et Menteitlı, dom. Graham, Kilbryde, 
et Kyupont, et Prasidis secreti Concilio et 
Justiciarii generalis diet. S. D. N. Regis to- 
tus regni sui Scotiz, ubilibet constitut. 
sectis vocatis et Curia legitime afhirmata. 


Intran’ 

James lord Uchiltrie, delated of the crimes 
foresaid, mentioned ın his indictment. 

Pursuer.—Sır Thomas Hope of‘ Craighall, 
knight and baronet ; his ımajesty’s advocate for 
his higbness’s entries. 

Prolocutors in Defence. —Mr.Robert Nairne, 
Mr. Alexander Pierson, Gilbert Neilson, Ad- 
vocates. i 

The lord Uchiltrie being entered upon pannel, 
re to my Lord Justice, an Act of the 

ords of his majesty’s secret Council, for con- 
tinantion of this Diet, and nf all further trial 
er proceeding against him, for tbe crimes con- 
tained in his Dittay, to tlie first day of Febru- 
ary next to come; ofthe whilk act of council 
the tenor follows: * Apud IHalyrudhouse sexto 
° die mensis Deceinbris, anno Dom. millesimn, 
‘ sexcentesimo, tricesimo primo. The Lords 
€ of the secret Council, for some special causes 
* and ennsiderations, ordains and commands his 
* majesty’s justige, justice-clerk and their de- 
* paties, to continue all farıher Trial and pro- 
* ceedinz against James lord Uchiltrie, upon the 
! crrmes whercof he has been accused before 
*ıkbem, till the ist day ef February next. 

voL. IM. 


€ Whereanent the extract of this act shall be 
“ unto tleım a warrant, extractum de libris ac- 
‘ torum secreti consilii S. D. N. Reg's, per me 
‘“Jacobum Prymrose clericum ejusden, sub 
“ meis signo et subscriptinne manualibus, sie 
‘“subseribitur Jacobus Prymrose.’ According 
to the which Act of Council, warrant and com 
mand aforesaid, therein contained, the Justice 
continues all furthertrial and proceeding against 


.[ the said James lord Uchiltrie, upon tlıe crimes 


afsresaid, unto the said 1st day of February 
next to come: and ordained him to be taken 
back again to hig ward, theıein to remain in 
sure firmance, till the said day. The whole 
persons of assize, called upon by tlieir names, 
are of new warned, apud uct«, to compear be- 
fore his majesty’s justice, the said 1st day of 

February next to come, in ibe hour of cause; 

ilk person under the pain of 1,000 murks. 

Whereupon my Lord Advocate asked instru- 

ments, 

Extractum de libris actorum adjournalis $. D. 
N. Regis, per me Jobannem Bannatyne, 
Clericum deputatum honorabılis viri, dom. 
Georgii Elphiugston de Blythiswood, militis, 
Clerici Justiciarii principalis dieti S.D.N. 
Regis, et dictorum Curiaruın, Testan. his 
meo signo et subscriptione manualibus. Sie 
subscribitur, Juuannıs BannatyneE Cie 
ricus deputatus Clerici Justiciariz Generulis 
$S. D.N. Regis, Testan. his meis signo et sub» 
scriptione, 


The lord Uchiltrie, appearing on the said 1st 
of February, was sentenced to perpetual Impri- 
sonment.* 


* « The lord Uchiltrie, a man of a subtil 


spirit and good parts, had not those endowinente 


of his mind been stained with some ill quali- . 


ties: his malice against the marquis of Hamil- 
ton was hereditary, he being the son of capt. 
James Stewart, who in king James’s minority, 
when the Hamiltons were groundlessly and ın 
a mock parlianent attainted, carried the title 
of earl of Arran, and possessed their fortunes.” 
Burnet’s Memoirs of the dukes of Hamilton, 
p. 11, and 12. where he relates the whole bu- 
siness; and p. 12, says, “ This was a calumny, 
than which hell could not have forged a fouler, 
for lord Uchiltrie judged that this would ıinfal- 
libly have produced one of two effects, eitlier 
raised such a jealousy in the king’s thoughts, 
as to have quite rumed the marquis, since few 
ministers are proof against such whispers, or at 
least it would have stopped his voyage for a 
while, till he was tried, and the smallest dela 

in that would have scattered his soldiers, (which 
the king was.to send under tbe marquis’s com- 
mand, to assist the king of Sweden to recover 
the Palatinate) so that this design failing, in 
which his honour was now so far engnged, a 
stain should lie on hin through all Europe. 
Lord Weston carried this story to the king, 
whether provoked to it ont of hatred to the 
margıris, or movdd from his zeal and duty to 
the king, shall not be determined ; though the 
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last was pretended by hiıp, in ınany of his let- 
ters to the marquis. But his mujesty knew the 
marquis too well, and understand all his mo- 
tons anıl the progress of this affair, too exactly 
. t0 give anycredit to this fürgery” Andp. 13. 
“ Bur the marquis was not able to lie under 
such terrible imputations, wherelore hie pressed 
that Üchiltrie might be put to it, t» pruve what 
be had alledged: but all he offered against 
Ranısay was only a presımption, wbich Ram- 
say denied, and Rea atlır ned; sn that they 
were both put under baıl, and nothing appeared 
that did truch the marguis: for thongh Rau- 
‚any had been as guilty as the lord Bea called 
bim, that left no imputation on bim, since none 
can be made answeruble für those they em-' 
ploy, unless it appear that tbey followed the 
nstructions given them. So the marguis was 
dispatched to Germany. Lord Uchiltrie had 
charged the marquis wırb Treason, and failing 
so totallyin his probation, was sent down to 
Scotland tu be tried, where he had a legal and 


free trial for his false charge before the Justice- 
General, and such assessors as were appointed 


to sit will, bin, by the privy-councd ; and had 


tbe marquis repaıd bim iu his own coin, he 
could not bave escaped capital punisbment. 
But be was satishied with his own Justifcation, 
and such a censure put on the calumniator, 
as might deter others from the like attempts. 
Wherefore he was condemned to perpetual ım- 
prisnument in Blackness Castle, and be conti- 
nuel there for twenty years.”—He was releas- 
ed by Cromwell. The severity of the Sentence 
ngalust lord Uchiltrie seems to have deterred 
tie carl of Rothes from maintaining the charge 
which he advanced against the Lord Register af 
fulsely reporting the votes of the Scots parlia- 
ment.in 1633, respectiug the confirmation öf 
the statutes concerning religion, as tben pro- 
fessed, and the graut to king Charles the 1st of 
the power to regulate ccclesiastical habits. See 
3 Laing’s Hist. of Scotkund, 103, 104, and the 
authurities there referred to. 





140. Proceedings in the Court of Chivalry,* on an Appeal of High- 


Treason: by Donau Lord Rea, against Mr. 


Avıp Rıu- 


sev, 7Cuartes 1. A.o. 1631. [Sanderson's Charles the First, 
164. 2 Rushw. Coll. 62, 106, 112, 142.] 


The following Case is an instance of award- 
ing a Trial by Dael in tlie Court of Chivalry, 
though afterwards the duei was prevented. 
There are two accounts of it, which we shall 
submit to our readers. One is Irom “ San- 
derson’s History of the Life and Reign of 
Charles the First ;” the other from “ Ruslir- 
worth's Historical Collections.” Bishop Bur- 
net relates the history of the accusation in 
his “ Lives of the Dukcs of Hamilton,” prin- 
cipally with a view to justify che first duke 
ot Ilamilton, whose naıne was involved in 
the uffaır. See Burnet's Memoirs of the 


e 





® « It seemethb that by the antient Common 
Law one accuser or witness was not sulicient 
to convict any person of Hipyh Treason, for in 
that case where is but one accuser it shall be 
tried before heConstable or Marshal by conıbat, 
as by many records appeareth.” Lord Cake's 
Sı Inst. c. 2, p. 26. See more concerning tns 
Court in 4th Inst. c. 17. \ 

“The Court,of Chivalry, of which we’ also 
formerly spoke as a military court, or court of 
honour, wien held before ıhe earl marslıal only, 
is also a criminal court, when held befure the 
lord high constable of England jointly with the 
earl marshal. And then it has jurisdiction over 
pleas ot’ lite and member, arising in ‚matters of 
arıns and deeds of war, as well Out of the renlm 
as within it. Buttbecriminal, as well as civil 
part of its authority, ıs fallen into entire disuse;; 
there having been no permanent high constable 
of England (but only pro hac vice at coronatinus 
and tie like) since the atrainder and execution 
of Stafford duke of Buckingham in the 13th year 
of Henry 8; ıhe autharıty and charge, bott in 
war aud peace, being dessued tou ample for a 


Dukes of Hamilton, p. 11.t0 14. The bishop, 
it is’ observable, charges Sanderson with giv- 
ing a journal of the procedure on lord Rea’'s 
appeal, in order to impeach the duke of Ha- 
milton’s Joyalty. In Rushworth there is a 
Letter froın Charles the first to the duke of 
Hamilton, which explains what was done in 
the Court of Chivalry, and amply proves, that 
the king was quite satisfied o che duke’s in- 
nocence. This Letter forms a part of Rush- 
wortl's relation. As to tbe account in the 
Annals of James and Charles the first, it ie 
ınerely a copy of Sanderson, with the addı- 





subject : so ample, that when the chief justice 
Fineux was asked by king Henry the 8th, how 
far they extended, he declined answering; and 
said, the decision of that question belonyed to 
the law of arms, and net to tbe law of England.” 
Bl. Comm. b. iv. c. 19.9 4. 

«< The form and manner of waging battel upoa 
appcals are much the same as upon a writ of 
right ; only the oaths of the two combatauts 
are vastiy more striking and solemn. The ap- 
pellee, when appealed of felony, pleads Not 
Guilty, and throws down his glove,and declares 
he will defend ıhe same by his body: the a 
pellant takes up the glove, and replies that 
isready to make good the appeal, body for body. 
Anıl tliereupon the appellee, taking the book ın 
bis right hand, and in his let the right band of 
his antaponist, swears to this effect. ° Hoc audı, 
* homo, quer per manum teneo,’ &c. “ Hear 
“this, O ınan, whom I bold by the hand, who 
° caliest thvself John by the name of baptisn, 
“that I, who call myself Tlomas by the name 
“of baptisın, did not feloniously murder thy 
‘father, William by name, nor am any way 


’ 
‘ 
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tion öf ıhd kig's Letter from Rushworth.” 
Hargrave.] 


Sanperson’s RELATION. 


WHEN friends fall Out. their fanks are found, 
as appears by ılıe quarrel betwech Donnold 
lord Rea, a Scotish hishlauder, Or rather niore 
northward of the isles Orkney, and one David 
Ramsey, a true Scat couriier, cöncerning words 
and designs of treason against the king and 
kingdom, which because Ramsey denied, tlıey 
are admitted the Trial by Combate, the manner 
being as followeth. 

The day prefist for trial was the 28th of Nov. 
1631, before Robert ezrl of Lindsey, lord high- 
chamberlain of England, and now pro tenmore 
deputed lord hizh constable of England. Tho. 
earl of Arundel, earl inarshal of Eugländ, the 


* guilty of the suid felony. So help ıne Gud, 
* and the saints ; and this I will deierd against 
* thee by my body, as this court shall award.’ 
To which the nppellant replies, holding tie 
bible and his antagonist’s hand m the same 
manner as the other: * Hear this, O man whom 
“1 hold by the hand, who callest thyself Tho- 
“mas by the name of baptism, that thou art 
* petjured; andtherefore perjured, because that 
thoa feloniousiy didst murder ıny father, Wil- 
“iiam by name, . So help me God and the 
‘samsts; and this I will prove against thee, by 
‘ my body, asthis court shall award’ The bat- 
tel ıs then to be fought with the same weapons, 
viz. batons, the same solemnity, and the sanı€ 
oath against amulets and sorcery, that are used 
in the civil combat: and if the appellce be so 
far vauquished, that he cannot or willnot fight 
any longer, he shall be adjudged to be hanged 
immediately; and then, as well as ifhe be killed 
in bartel, Brotidence is deemed to have deter- 
mined in favour of tlie truth, and his blood shall 
be attainted. But if he kills the appellant, or 
ean miaintain the fight freın suurising till the 
stars appear in tie eveiling, he shall be acquit- 
ted & also if elhe appellant becomes recreaht, 
and pronounces the horrible word of craven;, he 
shall lose his liberam legem, and become infa- 
ınous; and the appellee shall recover his da- 
mages, and also be fbr erer quit, not only of tlıe 
apyeal, but of all indictinents likewise for the 
sarne oflence.” Bl. Comm. b. iv. c. 97.8 3. 

In Co. Litt. lib.2, c.3. sect. 102, a case is 
mentioned which went off by reasun of what 
seemg to have been a denigl.of justice. Lord 
Coke’? words are,‘ Re ıoluit Cconstituere 
* Constabulariun Angliz,. .c. € ided dormirit 
€ Appellum.’ See too sect-t.,3. 745. 

Concerning tlie Constabie and Marshal, see 
also Madox’s Hist. of the Exchequer, 27. Dr. 
Oldıs v. Doumille, Shower's Parl. Cas. 58. 
Some curious matter concerning Duels, and 
the Ccurts of the Constable, Marshal and Higlı 
Steward, are to be found in the Bodleian Li- 

sary ın Oxford, Tunner’s MSS. Nos. 14, 84, 
85, 89, 109, 176, 278. and a treatise in MS. 
by Sır John Burgh iu the lıbrary of ıhe Iuner 
Temp!e. 


earl of Pemhroke, lord chamberlain ofthe kings 
Auushold, the earl of Dorsct, chamberlain to 
the qucen’s Löushold, the earl of Carlisle, eart 
ot Atulsrave, earlof Morton, viscount Winible- 
ton, viscount Wentwourth, viscount Fulkland, 
sir Henry Vane. 

The place was the Painted Chamber at 
Westmiuster : at ıhe upper end thrreofa bench 
was erected four feet high for the cunstable, 
and marshal, and lords assıstants. Uuder ılıem 
seats abuut a square table, filled with the 
heralds ofarms, and serjeant> at arıns, and otlıer 
ofiicers ofthe court. Directly under ıhe upper 
bench sate the resister doctor Deihick, and 
over against him doctor Duck tlie king’s advo- 
cate for the mıarshals court. Behind him at 
the bar were the two pews for ılle appellant and 
defendant. 

At eieht a clock comes the earl marshal 
(ushered in with nıne heralds, and three ser- 
Jeants at arms) bearing bis marshal truncheon 
of gold, tipped with black, and cummanding 
room, and giving orders, retired into the upper 
house of parlisinent, and then returned into 
the court, as to make way fur the high consta- 
ble, who followed, and all took place in their 
degrees. 

The earl marshal rises, makes obedience to 
the constable, and passing forward meets sir 
William Seager king of beralds, and bath of 
them present to the cnnstable his commmission, 
which he received with his hat off: and deliver- 
ed it to the rexister to reade, in effect, 

* That his mijesty being informed by Donnold 
‘ Jord Key, how David Ramsey esq. had platied, 
‘“ and was privy unto divers Treasons and Con- 
‘ spiracies against his rayal person, government, 
“and kingdoms. In the search whereof the 
“ king had used all ways and means for the'dis- 
* covery oftlie truth : the one of tliem accusing, 
“the other denying, and so no certain security 
‘to his own person and his subjects : therefore 
‘ tie doth authorize tlıe said Robert Bartie earl 
“ nf Lindsey lord high constable, for to call unto 
‘hm ‘Thomas earl of Arundel eurl marshal, 
“and with him such other peers, sheriffs, and 
° otficers, as he tlınks fit, to hold a marshal’s 
‘ cvurt, for sifting tlie truth between the said 
© parties, &c.’ 

Then the king of heralds delivers to the con- 


‚stable, his silver verge or staff, half a yard in 


length, headed wirh a crown of gold. Then 
the earl marshal delivered a key to a herald, ı0 
fetchı in the Appellant ushered 11 by the herald, 
and accompanied with his suretics, sir Pierce 
Crosby, sir Walter Crosby, sır William Forbiez, 
sir Robert Gordon, and sir William Evers. He 
was apparelled in black velver trimmed with 
silver buttons, his sword in a siiver imhroidered 
belt, in his order of a Scotislı baronet, about 
his neck, and so with reverence entered into 
bis pew. His council doctor Reeves standiug 
by. His behaviour (like himself, tall, swarthy, 
black, but comely) very port-like and of staıd 
countenance. 

The Detendant was alıke ushered in b 


ano- 
ther hetald. His sureties were the lor 


Rox- 
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state was so out of frame as must tend to a 
change, if not desolation. That therefore he 
had abandoned the kingdom, to live where now 
he was, and to expect a wutation forthrith, to 
which end he had brought present monie in 
maintain him at 6/. a day for three years. That 
marquess Hamilton had a great army promised 
to him, for pay whereof the kin had given ın 
hand 10,000/., and allthe wine customes in 
Scotland for 16 years, presently to be sold for 
the arınies subsistence. And that he staid fur 
ammunition and powder to come over, for 
which his lordship was tn n.ediate wich hıs 
majesty uf Sweden and the states, and then 
link theinselves together, of whose ıninde Rey 
should know hereafter. 

That their friends in Scotland had gotten 
therefore arıns and powder out of England, and 
that what he should procure in Holland was to 
be brouglt over by the ımarquess ; and that all 
Scotland were sure to thcın except three. That 
France and Spain thirsted for England, but 
Hamilton would defcat them for himself. ls 
onely fear was of Denmark, where he meant to 
land, and either tu take him off, or make a 
parıy. That afterwards at Amsterdam, Ram- 
sey with Alexander Hamilton solicited hin the 
lord Rey to be true to tlıem, and to be of their 
council, though as vet they durst not reveal too 
much of Harnilton’s secrets, but if be repaired 
to Eugland, be would intrust him with letters; 
and that his brotlier in law Sea-port knew all. 

This being the eilect of the charge. He 
added, 

That if Ramsey would deny it, he was a ril- 
lain and atraitour, which he would make good, 
And therew ith cast Iim his glovc. 

Ramsey denied all, aud said, Rey was a liar, 
a barbarous sillain, and threw down bis glove, 
protesting, to gar him dy for it, if he had had 
bim ın place for ıhat purpose. 

Rey was temperate, without any passion, but 
smiling, replied, Mr. Ramsey, we will nut cun-. 
tend here. Answer to my bill, ’ 

Then Ramsey otlered some reasons of the ım- 
possibility of the Charge, the slender numbers 
of ınen fraım England, but 6,000 raw souldie's, 
against three kingdoms, whom the first procis- 
mation might dissipate. That the marquess 
wns neither so wıcked, nor weak in judgment: 
and if he should conceit to surprize the king, 
what hope had he against his children and 
kındred ? And tlıerefore, said he, ıny lord Rey 
is a barbarous villain, and a liar, and he wı 
gar him dy for it, or lose his dearest bloud. 

He was interrupted by the Earl Marshal, 
telling him, he must not stand upon conjtC. 
tures, but answer the bill of form according 10 
law, and was advised to take counsel en 

1'heu Ramsey in general acknowledged all. 
the particular circumstances of time and place 
alleged hy Rey, and the disconrse to that effect; 
but concluded, that no treason was intended a 
uttered, and cravcd counsel to answer, RD 
was granted. 

And so the court adjourned to the 5th of De. 
cember, but upon & fresh arrest by the Zar 


‘borough and lord Abercorn: and his deport 
like himself, stern and brave, a fair, ruddy, 
yellow-headed bush uf hair, (so large, and in 
those days unusual, that he was called Ram- 
sey Redi:iead). His apparel scarlet, over-laced 
with silver, the ground hardly discerned, and 
lined with sky-coloured plusb, but unarmed, 
without a sword. After his reverence to the 
court, he faced the Appellant, who alike sterned 
a countenance at him. 

After O yes! the earl Marshal told them the 
effect ofthe commission, and the power of tlıis 
court, which was not of any strange nature, 
but legal and justifiable as any other trial in 
Westminster-hall; and that there had been no 
more nor other trials of this kind of late, we 
were to attribute it to Gods gondness, the jus- 
tice of the king, and loyalty of the subject, with 
the providence of state, and wished there might 
be no more in time to come; and that to ex- 
pect any combate, this court he hoped would 
prevent it by the discovery of the light, and so 
® magna est veritas, et prevalebit.’ 

He referred tlıe further proceedings unto Dr. 
Duck, the king’s Advocate, who spake thus in 
effect: 

That the kings majesty had committed the 
trial of the business to your grace my lord high 
constable, the earl marshal, and this Court, 
which course was warrantable by the laws of 
other nations, and also by our own, who have 
used the same manner of trial. — That our law 
admitted sundry proofs for Treason, which in 
otber matters it dıd not: that all subjects were 
bound to discover treasons : and cited two an- 
cient civilians, Hieronyınus and Tiberius, who 
Bare their reasons for this kinde of trial. Aud 

e mentioned sundry records of our own chro- 
nicles and examples herein, as the duke of 
Norfolk combating against the duke of Hart- 
ford in Henry 4, bis tune ; Jo. Ely and Williem 
Scroop against Ballamon at Burdeaux, the king 
being there; the lord Morley impeached 
Mountague earl ofSalisbury ; and that Thomas 
of Walsingham and Thomas of Woodstock in 
their learned writings, expressed sundry prece- 
dents for this manner of proceeding; wishing 
the court in Gods name to go on to the trial, 
and the Appellant to give in his evidence. 

Then the Appellant came up upon the table, 
to whoın the earl marslıal delivered the peti- 
tion, which he had the day before exhibited to 
the king. And the Defendant being also 
called up, the petition was read, which was in 
effect, That he having accused Ranısey o! trea- 
son, aud also Meldram his kinsman, and of 
confederacy, against whom captain Notbwick 
wus witness, therefore had desired, tlıat the 
Court would proceed against Meldram first. 

But he was told by the court, that their cases 
dilfering, the Appellant was ordered to deliver 
in bis Charge against the Defendant, which he 
did, in writing by bill, containing sundry par- 
ticulars, viz. 

That in May last in the Low-Countries, 
Ransey conplained to him against the court of 
Kugland. Yhut Ihe matters of church and 
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Marshal they were to put in bail for appear- 
ance, which were the old security; and Ram- 
sey ordered tn answer upon oath. At which 
day appenring, the fame of the cause bronght 
thither such acrowd of people as was not ima- 
ginable. ; 

Rey entered as before in manner and habit ; 

but Kamsey was new suited in black satten, 
and presented his Answer in writing to this 
etfect ; 
. That having well considered the time, place, 
and communication with the lord Rey beyond 
the seas, (as before urged) he confesses ; 
Tbat Rey demanded of him, wbether the mar- 
quess Hamilton intended to come over and ful- 
low the wars? He said, yes; and told him of 
his forces 6,000 men, and of the 10,000/. in 
money, and Wine-Customes in Scotland, which 
he would sell to maintain the army, and that he 
would come so provided with aımmuni:ion, that 
being joined with his friends he valued no ene- 
my. Upon which Rey replied, that his owu 
two regiments should wait upon him :, but tlıe 
place uf these forces to meet was at sea, and 
ıhere to receive directions from the king uf 
Swede, where to rendezvouz. Upon which 
Rey said, that his life aud fortunes should wait 
on the marquess ; who being told of his friend- 
ship, wrote a letter to Rey, which Ramsay de- 
lirered, in effect, that Rey would get some am- 
Munition from 'the king of Swede, which was 
wanting. And that, speaking in general of 
matters amiss in England, Rey answered, God 
amend all. To whom Ramsey replied, by God, 
Donnold, we must help him to amend all. And 
to all the other mattersand things be utterly de- 
nies, and craves revenge upon Key’s person by 
dint of sword.. j 

Tben doctor Eden of council for Ramse 
spake to the court, that being assigned hir 
council, his opinion was, that the defendant 
might decline the combate, and reply to the 
appellanı’s bill in brief, with these reasons: 
Fırst, that by the words in the bill, no man can 
be chrarged a traitor by one that is guilty in his 
own particular, and so is not tied to be defend- 
ant, nor to answer such a bill. Secondly, the 
incertainty and doubtfulness of the words ın the 
charge ; so thattillthe court doth censure them 
to be treasonable, the defendant is not tied to 
answer. Thirdly, the Appellant refers the 
combate till the last, if he cannot in the mean 
ume prove the charge by any other ways; then 
he oflers to muke it good by his body. So 
then, the defendant may forbear his answer, 
and decline the conıbate. 

And now my lords (said he) I humhly shall 
scquaint you with the Detendants answer to 
me in private, which was, That ıbough in law 
be ınight, yet in honour and innocency he would 
not, decline the comıhate, but being Hıls own 
eonsent, his adrocate hath the less to say for 
him. And so time was given for Rey’s repli- 
cation till Friday after. 

Rey’s councel moved, wlıereas Dr. Eden had 
excepted at some words in the Charge, he an- 
swered, that wboever was acgused of Licasun, 
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was not to insist, how polluted the answer was, 
but how to approve and clear himself: then to 
refer the combate to the last, was well done, 
ultimum refugium, to expose his life, for (50d, 
the king and his country. 

This speech being somewhat peremptory, 
and directory to the Court, he was tuld, That 
the court needed not bis direction, as t0 the 
Tryall of Combate, their wisdums would consi- 
der of that when it wastime; and so the court 
adjourned, both parties being admitted to have 
a lawyers; but to plead onely by civi- 
ians,. 

This day come, Rey appears as before; but 
Ramsey in a new suit, of ash-colour cloth, 
opened with scarlet colour, the cioke scarlet 
cloth, lined with ash-coloureıl velvet, and the 
whole suit and cloke overlaid with silver and 
sky-coluured lace. ; 2 

I'he former proceedings were read by the 
register ; and thereupon the Appellants Repli- 
cation presented to the high cunstable: .ın ef- 
feet, Tiıat Ramsey in his Answer had cunning- 
ly slipt over a part of the Charge, which was, 
that the lord Itey prutested, he was not ingnged 
in wars, for want of subsistence, and therefore 
would not bazard in any desigue, without sure 
knowledge, upon which words, depends much 
of ıhe matter and main of that..part of the bill. 
And so ripping up tlıe sereral charges of the 
bill, the strength, reasons, aud likelihood, and 
the defendant's delects in. not clearing the 
chief points, they went on wiıh tbe councel. 

It was his part to inforce the Charge against 
Raınsey to this effect : , 

He observed, that ıhe first day, Ramsey de- 
nied all the charge, whilest ha stood upon po- 
sitive resolution, but afterwards his councel 
brought him to particulars, and taught lim to 
answer superficiully ; first he knew nothing, 
and yet now so much. No doubt there was 
some stranger enterprize by ıhe marquesse lla- 
milton, then to serve the king uf Swede, by 
Ramsey’s professing that Hamilton was a pro- 
testant, and bore arms for religion, not caring 
with whom to grapple ; from hence observing, 
that they intended somewhat to attempt of 
themselves. Ramsey stiled the marquesse his . 
master in discourse, and in many uf lıis letters 
produced, much of the discovery by Rey was 
to fish out of Rainsey the trurh ot his douhıful 
words; how unlikely it was tlıat Rey having 
two regiments of old souldiers, captain of ıbe 
king of Swedes dragoons in gaod pay for all, 
should offer tor serve Hanıjlton who was to be 
commauded by the king. 

And that IRamsey might decline the com- 
bate, or forbear answering till ıbe last, was a 
strange opinion of conncil; because, combate 
was to be reserved till all other means of dis- 
covery fayled, anıl therefore Rey his reasons 
were suppliwnental proofs; and reqnesting 
Meldram’s testimony ; but however he was now 
ready, if the court thinks fit, to give the cum- 
bate presentiy. 

And concluded with an example in case of 
murtber. Twe men fight in secr.t, the one is 
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släin, th& other flies, and ıhbugh without any 
witnesse of the fact, his seeking (0 escape con- 
demns him guilty. So Ramsey having been 
accused Of treason Above three moheths by the 
lord Rey, and both coufined, Ramsay dispair- 
ing of his cause, seeks his . ffom' justice 
by sending to Rey a private challenger, being 
a suflicient Gunviction in law, as by ancient 
presidents in this court : viz. Kiteles, After an 
appeal, sends a challenger to Scroop,.and was 
therefore adjudged guily. 

Doctor Duck answered tö all. That first, it 
was prudence for Ramsey to auswer in general 


negatively, having been newly landed from sea ; 


and might be excused till time and considera- 
tion, to r&fresh his meinory, being not upon 
oath; and as yet,the Defendant need not an- 
swer perfectly, till further time and favour, to 
view the exlubits ın court by copies, which he 
desires. 

And directly urged against the lord’Rey’s re- 
plication, not to be ällowed; because, Rev, 
referring himself now to proofs, might have 
saved the trouble of this court öf huncur and 
chivalrie and hazzard of ıheir persons by com- 
bate, wluch intends the trial without proofs; 
and that the Defendant baving ingäged hıs 
sureties, but to this day, he humbly desires the 
time and place to be oıdered for the sudden 
combate, according to the law of arms, aud 
custom of this court; saying, that the duel 
foreseen, must ensue unon the appeal and de- 
nial; and therefore ought now to he gränted. 

Doctor Reeves moved for continuance of the 
replication, and consented to the combate ; tie 
court admitted the replicatiöon, and ordered 
time till Wednesday for exceptions thereto. 

Doctor Tuck oflured some reasons 10 Satisfy 
Rey, and ne! to censure Räulısey, where 
he was interrupted and tuld by tlıe earl mär- 
shall, that the court will save Him the lahour 
ahd cnuncel, till the rejoyuiters be put in, and 
then to be ordered. 

Doctor Eden shewed, thät the copies of the 
letters exhibited were uot given out: nor sbäll, 
säyes the earl marshal, till the court have con- 
sidered uf the contents, and so they were read. 

The one was from Ramsey to Rey, certifying 
him of passages in the Low Countreys since their 
parting, to put the inarquesse inminde of direct- 
ing him how to dispose of the ammunition and 
arınsin his custudy ; subscribed, * yuurservait, 
Ramsey.” 

The other from the lord margnucsse, to the lorıl 


Rey, congratulating his love anıl aflection. ex- 


pressing a great desire to meet him in Gerinany, 
upon any terınes he would propose; and that 
Rau.sey the bearer was instructed for bim to 


"treat with the king of Siwede, whom he desires 


to favodr and assıst, “ which will oblige him 
his friend and-scrvant, Hamulton.” 

Doctor Duck opeited tlie whole matter, atıd 
each particular, iu:sisting, that mıy lord Rey’s 
evidence being for ıhe kinz, and he a person of 
hnour, and peer of Scotland, his testimony was 
suilicient. And movesthat Mr. Meldram night, 
be adıuittcd fur supply, for though tliey were 


not joyfit Witnesses together, öf te words, which 
made the charge; yet for ds much that they 
were Spoken asunder, and ägreeing together, 
made up a full proof: that nö testimony may 
be neglected in matters of treason. That ır 
any part öf the charge was denied by the De- 
fendant, And proved 5 the Appellant, it might 
convince hım in a manner of the whole: an 

urged the offence of Ramsey’s challenging Rey. 
But more of that hereafter. 

But doctor Reeves prosecuted the matter, for 
that Ramsey’3 councel ehdeavoured to prove 
that he miglit dechte the conıbat&, or forbear 
answering, because of sume words which re- 
flected upon my lord Rey as mätter of repfoach;; 
that Rey ad üttered words of treason to catch 
Ranmsey, and then to turn informer. But (said 
he) no ofüce can be accounted base, when the 
king and kingdoin’s safety is Concerned; citing 
a story out of Livie, (hat the Romans confede- 
rate with the Sanubies, were to undergo td base 
office that stood not with honoar, änd resolved 
s» long asiit was advantägious to the Romane 
state, it might with hönoar be undertaken. 

Doctor Eden was earnest to excuse Kinself 
for putting in these words agAinst the lord Rey, 
saying, thät his client Enforced to have them in- 
serted. 

But being a point of honoar, rh& earl mar- 
shal interposed, that true ft.was, the best man 
may not refuse the basest office to preserve a 
king and nation; but again, it was most unwor- 
thy the degree ol’ honour, for any man to angle 
and iatrap another, and tlieh to pfesent him to 
that king’s Justice. 

Then the plenders argued concerning Mel- 
dram’s testimonv, that no proof ought to be 
omitted for the king; but it was.oflered for 
Kamsey to joyit issue upon that porn in law ; 
for the bill was lafd against bin not general, but 
particular to place, time and matter, viz. that 
in May last in a ship, and afterwards at Amster- 
dam, then again at Delph, Ranısey should sa 
such and such words, which if Meldiam woul 
justifie, ‚besides himself, ıhey ouglit to be atlınit- 
tcH, otherwise It was no good ıtiatter, but must“ 
refer to a new hill. 

That the Defendant had answered fully, for 
that the lord Rey profered his service to the 
märquesse witbout pressing to kuow ıiny desirne. 
Tliat nothing in ıhe letters could convict Ranı- 
sey. Thattlie lord Rey standing upon his great 
otfices under the king of Swede, and so niot ne- 
cessitated to serve the marquesse, lie had not 
those places of cunımand then, but since; and 
that since his coming into England, he said that 
he would have served under the marquess, and 
concluded ılınt Ramsey and the marquess might 
use such words, and yet.not intend treason to 
bis majesty. PS 

But havıng it this tryal medled so much with 
the marguess, Ihe court was füın to euter an 
order or protection, to cleur the marquess his 
words or sctions froın dishonour. 

Tieen the court proceeded to examine Wit- 
ne’scs riva Toce. 

Archibul Raukın was to prore the challeng& 
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the bringer: upon these questions he con- 
essed, that be = in Ramseys chamber at 
Richmond the last af Öctober.- That.Rumsey 
did nat imploy him to carry any challenge to 
theloıd Rey; but at that time Ramsey told 
him, that it was his grief to be restrayned hot 
to meet Itcy, who was a trayterous sillain, and 
wished to meet him in the ppen fields at Barn 
'Elns, he would make him dye for it, and tear 
his heart, with other such wards of reproach, 
and wished this deponent t9 tell Rey so much, 
which be did, but it was three weeks after, 
and then, not until the lord Rey told him, that 
Ramsey had sent him a challenge ; 30 that, said 
Ransey, my message was but a relation, not a 
challenge, 

Bu Rauken was observed to falter from what 
be atirnied befure Dr. Reeves, aud uthers, yiz. 
to hare carried the challenge, and that Raınsey 
could not deny it; so tlıat Rauken was threat- 
ned nat to aecuse Ramspy. 

Gilbert Seatop deposed, that ‚Ramsey anid, 
he had made it come to Rey’s ears, to have 
ae tbis bysinesse without traubling the king 
67 lurus, 

Then doctor Duck summoned up all the pro- 
ceediags, observing that formerlyinthe presence 
ofthe king, ey had with deep protestations 
and oath denied the time, place, and matter 
which be now confesgeth, and though then not 
sıamined upon oath, yet in France and other 
cauntreys, tbe very holding up of the hand is 


an oath,and so Tertullian sayes of Ihe Romanes, 


and Ramsey confessing part, he might be guilty 
vfthe whole charge. 

Doctor Eden said, that Rey was not a com- 

tent witnesse against Ramsey, though for the 

ing, for he was © particeps crıminis; capitalis 
‘inimicus :’ for the first his bill made him so ; 
for if Ramsey spake treason, so did Rey; for 
the second, it appeareth by Rey’s violent pro- 
secution, and if all failed, his sword must make 
it good; and so the Defendant was not bound 
lo answer, nur to accept the challenge unlegse 
be will, to »hich he is so willing, 

But doctor Duck said these reasons did not 
‘ currere quatuor pedibus.’ Some of the con- 
spirators with Cataline were revealers of the 
tesson, and allowed as witnegses. 


Doctor Reeves concluded, that although some 


of the lord Hey’s witnesses did not aflırm what 
they might, it would encourage him to s9et a 
sharper edge upon his sword when he entered 
the lists; and ıhat the God of right would so 
weaken the heart of Ramsey, that it should fail 
kim when he took his sword in hand. 

The holy-daies of Christmass drawing nigh, 
the court ardered, that either party might repair 
io sir Henry Martin, and possesse bira with fur- 
ther proofs, out of these witnesses already exa- 
mined, but of no otber. And so adjournel the 
court till Ilonday the 9th of January, when 
after some small debates, but no further matter 
or roch, the businesse was briefly determined 
to he referred to the king’s pleasure. 

Which came to this account. Tbat Hamil- 
tan’s power wish the king got all favgur for 


Ramsey ; and well rewarded in due time; and 
Rey having done tlıe duty of a Joyal subject, 
left the court und kingdon., and returned to his 
command in Suerten. But this story, though 
tedious, will enlighten us further to the truths 
ofthe Scotish affairs. 


Rusuwortn's ACCOUNT. 


Towargs the end of this yenr (1630), the mar- 
quis of Hamilton arrived at the court of Eng- 
land, where was at that time Mackay, lord 
Ochjltry, a lard in Scatland, by name Stuart, 
and who once bore the nanmıe of the earl of 
Arran, when by a parliament which contracted 
a by-namıe in that kingdom, the Hamiltons were 
attainted of I’reason, but afterwards both blood, 
honour, and estate were restored to them. 
This ford Id no kindness for the marguis of 
Hamilton, but nourisbed a discourse, which 
Ramsay let fall to tlıe lord Rea when they were 
beyond seas; and prevailed so far with lord 
Westan, then lord bigh treasurer af England, 
Bs to impart the business to tbe king, being a 
Treason of an high nature (if true) to ıhıs effect ; 
‘ That he raised this new army, with desigo, 
€ when he was at the head of then, to set bim- 
‘self up as king of Scotland.’ Much credit 
was given to this design by the lord \Veston 
lord hieh treasurer, who endeavoured to per- 
suade tlıe king not to permit the marquis to 
come near his sacred person, and in no kind to 
have the privilege to lie in his majesty’s bed- 
chamber, lest his majesty’s life were hazarded 
tbereby. 

The lord Weston pressed this home unto the 
king, but his majesty kept his thoughts private 
to himself; and havıny a great affection to Ha- 
milton, as saon as he came into his presence, 
embraced him wich great kindness, and disco- 
vered to him what he was accused of, but said, I 
do not believe it ; and that the world may know 
I have a confidence in your loyalty, you shall 
lie in my bed-chamber this night, But the 
marquis beseechen his majesty to excuse him, 
till he had received a Trial, aud was cleared of 
the Treason he was accused of; but the king 
wauld receive no denial, yet toll him he would 

ut the business into a way of examination; 
Bat afterwards when the examination wastaken, 
it was found that tbe one afürmed the accusa» 
tion to be true, and the otber as pasitively de» 
nied it, and that tlıere appenred not then any 
concurrent proof of the same, 

A report of these Examinations was after- 
wards made to the king’s majesty, who was gra- 
ciously pleased ta refer the whole matter to a 
Trial before the lord bigh constable, and earl 
marshal, in the Court of Honour, of which tlıe 
reader will bave a full accaunt towards the end 
of ıbe next year in its proper time and place. 
In the mean time, tie king caused Rea and 
Ramsey to be secured in order to that trial : s9 
the marquis proceedcd in making provisions for 
tbe em ing of his army, and ordering those 
forces in Scotland tu be in rendiness to be 
shipped, to come to the place gf raudeavauy 
when they rescived grders. 
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A Memorıar made by Mr. Justice Whitlock 
in his lile-time concerning the lord Rea’s 
Discovery of ıhe marquis of Hamilton's Con- 
spiracy. 

‘ Presently after my return from this circuit, 
© myself and the rest ofthe Judges of the King’s- 
€ Bench were sent for by the Lord-Keeper to 
© London, to advise with hiın about the affairs 
€ ofhis majesty. We camethither on Monday, 
€ 22 Augovst, except the Chief-Justice, who was 
“sick. The matter consulted of, was to give 
€ vur opinion, concerning tlie conference had 
“ in Germany between certain Scotish gentle- 
* men abuut the making the marquis of Hamil- 
“ton the head of a party against the king and 
€ his kingdoms of England and Scotland. 

‘ Thelord Rea, a Scotish baron, did inpeach 
* Ramsey and Meldrum for moving him to this 
“ Conspiracy : they denied it punctually, and 
. “no witness could be produced. Ramıey, a 
* soldier, offered to clear himself by combat, 
# that be was innocent ; and the appellant ac- 
“ cepted of his offer. The king was desirous it 
© should be put upen a Duel; and we were 
* cousulted with, 1st. What the oflence was? 
< 2dly, Where the trial might be ? 

“We all with the Lord-Keeper were of the 
€ opinion, 1st, That it was an high anıl horri- 
* ble Treason, if.that in the Examinations were 
‘ found true. 2dly, That the Trial migbt be 
“by an Appeal of 'Treason, upon which the 
* Combat might be joined : but tbe king must 
< make a constable durante bene placito, for ıhe 
* marshal could not take tlıe appeal without 
“ him : that it must be after the manner of the 
‘ civil law, and we were not to meddle in it. 
€ Likewise we were of opinion that ıhis pro- 
€ ceeding before the constable and marshal was, 
© as it.was before the statute of the 35 H. 8, 
© cap. 2. and that statute devised a way how 
to try these foreign treasons in England, but 
* dıd not take away the other. We were also 
€ of opinion that the statute of 1 Mar. cap. 10. 
* did not take it away nor intend it; und that 
* a conviction in this appeal was no corruption 
° of blood or forfeiture at the common law.’ 
See Doughtie’s Case in Coke’s Commentaries, 
fol. 75, sect. Escuage. 


By order of a commission under thegreat seal, 
dated the 24th of November, (1631) there be- 
gan a notuble Trial, before Robert earl of Lind- 
sey, constable of England ; and Thomas earl of 
Arundel and Surrey, earl ınarshal of England, 
in the Court of Chivalry, judicially sitting in 
the Painted-Chamber at Westminster ; toze- 
ther with other honourable persons, namely 
Philip earl of Pembrook and Montgomery, lord 
chamberlain of the king’s houshold ; Edward 
earl of Dorset, lord chaifherlain oftbe queen’s 
houshold ; James earl of Carlisle;, Edmund 
earl of Mulgrave; William earl of Morton; 
William earl of Stratherne ; Edward vricount 
Wimbleton; Thomas vicount Wentworth ; 
Henry vicount Faulkland ; and sır Henry Mar: 
tin, Judge of the kiglı gourt of Admiralty; all 


. 
“ 


of counsel with the court; Gilbert Dethick - 
being Register. And first William Seager, king 
of arms, presented to the lord constable of Eng- 
land letters patents of the tenor following. 

* Carolus Deigratia Anglie, Scotix, Franciz, 
‘ et Hıbernis, rex, fidei defensor, &c. predilecto 
‘ et per-quam fideli consanguineo et Cunsiliario 
“ nostro Roberto comit. Lindsey summo came- 
‘“ rarıo Anglie snlutem. Cum oflicium consta- 
‘ bular. Anglie vacans existat, ac Donaldus 


'* Mackay dominus Rea nuncupatus, in regnu 


“nastro Scotiz oriundus, quendam Davidem 
‘ Ramsey armiger. ia eodem regno nostro 
‘ orttm, de quibusdam contemptis et proditi- 
‘“onibus contra nos in partibus transmarinis 
‘ actis et perpetratis, in curia militari appellare 
“ intendit, et nobis. supplicavit sibi justitiam 
‘ super appellatione Hredicke exhiberi: Nos in 
* hac parte fieri volentes, quod justum est, ac 
‘ de fidelitate et provida circumspectione vestra 
* plenius confidentes, vobis concessimus oflicıam 
‘ constabular. Anglie (hac vice) ad appella- 
“tionem predictam Donaldi in hac parte, una 
€ cum predilecto et per-juam fideli consanguineo 
* ac consiliario nostro Thoma comite Arundel 
“ et Surr. mareschal. nostro Anglıe, audiend. et 
‘ sine debito terminand. et omnia qu® ad ofl- 
‘ cium constabular. pertinent in causa et ne- 
* gotio predictis faciend. et exercend. secundum 
‘ egem et consuetudinem armorum et curiz mi- 
 htaris Anglis, vobis, ut predictum est, autho- 
‘ ritatem damus et committimus, tenore preseu- 
‘tiam: et ideo vobis mandamus, quod circa 
‘ premissa, una cum prefato marescello inten- 
‘ dentes sitis, in forma predicta: damus autera 
* ducibus, marchionibos, comitibus, vicecomiti- 
“ bus, baronibus, justicieriis, ballivis, prepositis 
€ et ministris, et alüs fidelibus nostris unıversis 
“ et singulis, tam infra libertates, quam extra, 


* tenore presentium in mandatis, quod vobis in 


€ premissis faciend. et explend. intendentessint, 
‘ et consulentes, respondentes, et auxiliantes, 
‘ quoties et prout per vos fuerint super hoc pre- 
“ moniti ex parte nostra. In cujus rei testimo- 
“ nıum has literas nostras fieri fecimus patentes. 
‘ Teste me Pe apud Westm, vicesimo quarto 
‘ die Növemb. anno regni nostri septimo. Per 
‘ ipsum regem.’ ' 

Which letters patents being read by the Regis- 
ter of the court, Donold lord iNea, the Plaintiff, 
and David Ramsay, gentleman of the king’s 
privy-chamber, Defendant, made their personal 
appearance. Then tlıe lord marshal spake in 
defence of the Court of Chivalry, and the man- 
ner of proceeding therein, according to the law 
and custom of arms, shewing ; 

*“ That it was legal and agreeable to right 
and justice, as any judicial process in any 
other court‘ of this realm : especrally wlıen the 
nature of the cause required it. And that in 
these latter ages this kind of'trial hath not bin 
frequentliy used, but that was to be attributed 
ode pious and peaceable government of the 
state, under our most'happy and prudent king, 
and his most illustrious predecessors, the kings 
and queens of England, and the obedience and 
fidclity 'of the people of England; both wluck 
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are to be ascribed to the favour of Almighty: | court pf Chivalry shall so award; and shall be 


God, conferriug this blesstug upon our nation 
above all the nations round about us.” 

The Lord Marsbal further shewed; % That it 
was all error iu many, to apprebend, that as 
soon as aıı Appeal is brought into this court, 
ı was presently to be decided by Duel; when 
as duelling was the ultimate trial in defect ofall 
others. And even then it was in the arbıtri- 
ment of the Court, whether a duel shall be 
granted or denied.” 

The ‚Earl Marshal’s speech being ended, 
Arthur Duck, doctor of tbe civil law, made a 
speech concerning the antiquity, Jurisdiction, 
and necessity of tbe Court of Chivalry, held by 
the Lord High Constable, with the Earl Mur- 
shal, especially in cases uf Treason, where the 
truth can no otherwise be discovered. 

Tben Rea aud Hamsey were called into the 
inner court, and ihe une stood on the right 


hand, and the other on the left, of thelord con-. 


stable, and earl marshal, 

The lord Rea presented his Appeal in wri- 
ting; and his Petition iormerly exhibited to 
the king, was rend in these words: | 


To the ‚King’s most excellent majesty. The 
humble Prrıtion of Donald lord Rea. 


“ Most humbly sleweth; That whereas he 
havıog heard sundry speeches fall from Mr. 
David Kanısey, importing plots.and practices 
against your royal crown und realms, did, ac- 
cording to his duty and allegiance, reveal the 
same io your majesty ; the truth wbereof he is 
ready to maintain with the hazard of his life, and 
dearest blood, if he be thereunto required. Now 
8) it is (may it please your sacred ınajesty) that 
jeur Pens being intorımed, by his counsel, 
that these trials, by duel, or single combat, are 
vllimum remedium; aud that a man ınay not 
sppeal to this kind of divine judgment, but 
where all possibility of discovery by ordinary 
trıials fail, and cannot be had. And wlıereas 
your suppliant, at such time as he disclosed all 
the practices which he heard from the said 
Ramsey, and dıd withal discover what he heard 
l.kewise from Robert Meldrum ; against wlom 
also one captaın James Bortlwick hath been 
examined, and the examination of Meldrum 
taken thereupon. And your suppliaut con- 
ceiving tbat jf Meldrum be guilty, the said Mr. 
Ramsey cannot be innocent, your suppliant 
ıhereiore, not out of any inclination to decline 
ihe comıbat (as God who knoweth his heart can 
witness with bim) but only out of his sincere 
desire to have the truth discovered, in a case so 
highly concerning your majesty’s safety, hunour 
and government, most -humbly prayeth, that 
you would be graciously pleased, that Meldrum 
may be first pruceeded against accarding to law; 
and if upon his ıryal, the Conspiracy aflirmed 
by your petitioner do not fully appear, he shall 
then witb all alacrity (as in a case which other- 
wie cannot be cleared) justihe his assertions to 
be most true: either as a defendant against the 
said Ramsey, who demanded the cambat of him 
befure your majesty,.or as a.challenger, if the 

YoL 111. 


bound ın all duty ever to pray fur yuur nıa- 
Jesty’s long life aud bappy reign.” 


Lorp Rı:a’s APpPEAL. 


The Petition being read, the Lord Constable, 
with the counsel of the other nubles, declared 
his majesty’s pleasure, that this cause should 
be tried in this court, and gave the Appeal to 
be read as followeth : . 

“ In the name of God, Amen, Before you, 
most illustrious and right honourable lords, Ro- 
bert earl of Lindsey, coustable of England, nnd 
Thomas earl of Arundel and Surrey, warshul of 
England, or your lieutenants in this court-mar- 
ual: I Donald lord Rea do accuse and chal- 
lenge thee David’Ramsey in the montlı of May 
or of June in tbe year of our Lord 1630, and ia 
the 6th year of tbe reign uf our lord Charles, by 
the grace of God king of Eugland, Scotland, 
Ptance, and Ireldnd, being then alone in my 
slip within or near the port of Elsinore, in the 
aueconı of Swedeland, in the upper part or 
deck of the said ship, when thou hadst this dis- 
course or thelike, aud spakest tlıese or the like 
words to me in English, viz. You told ıne 
many abuses in the court of England, and that 
there was nothing to be looked for but desola- 
tion and change of religion, and therefore you 
had retired yourself tliente, since no honest 
man could live there, and with many such dis- 
courses you laboured to possess me: to which 
ıny answer was, The Lord mend those evils, 
aud no remedy but patience. ‘By God, Do- 
“ nald,’ said you, (I will use your own phrase) 
“ we must heip God toamend it. Youtold me 
you had brouglt as much gold with: you as 
would maiutain you at the rate of6J. a day for 
tlıree years, and you assured me before that time 
would expire, God would raise up some men to 
defend hıs church, and liberate honest men 
from slavery. I desired if you could tell if the 
marquess of Hamilton would come over. You 
said he would the morrow or next day. After 
I asked you wbat content my lord marquess 
bad at home. You said, none. I asked you 
what religion my lord marquess was. You said, 
a good protestant, and before it be lung he 
would let the world see his design was for the 
defence of his religion, and the glory of God, 
and tbat he should have an army so well pro- 
vided with brave ınen, and all warlike provision, 
that he siould not need to be afraıd with whom 
he encountered. I asked you what advantage 
was itto usto make a free passage or the Gos- 
pel in Germany, if we lost it at home. You 
said tiere were many honest men in our land, 
speaking of Scotland; adding, if we had once 
an arıny over, what would you think if we should 
take a start to settle Be also, for ere it be 
long you will hear oufkcountry will go together 
by the ears. So closing that night’s discourse ; 
he says at last, some such thing perhaps is in- 
tended, but I will not tell you more, for ıny 
master’s secrets are dear to me. The third night 
after, in an island, you told me, that Alex. Ha- 
ımiltun and sir James Hamilton were to go for 
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Eineland, and you for Holland, and in the mean 
while pretended yourself willing to «do me ser- 
vice in England. Itold you I had a promise 
of the reversion of Orkney from the king m 
master ; if the marquess would ınediate wit 
his majesty for it, he would do me a great kind- 
hiess, and I said, it were good for my lord to 
have a friend in that place for his ends. You 
inoreover asked me, if there were good har- 
bours in Orkney, or in my land, or in any part 
that ınight be fortified. I said, yes. You'said, 
‘© by God, it was to be thought upon ;’ and you 
desired leave to think upon it that night, and on 
themorrow you and Alexander Hamilton didde- 
sire me to write a general letter to the mar- 
quess, withtrust to the bearer Alex. Hamilton, 
concerning Orkney, lest letters should miscarry, 
with great assurance of true friendship from 
your master, if 1 would continue constant in 
resolution, änd so I gave you ıny letter. 

“ Afterwards in March last past, you came 
to ıne from the Hague in the J.ow-Countries to 
Amsterdam, where you stayed with me eiglır 
days, and delivered me a letter from the mar- 
quess, only.of compliment and thanks; und 
yon told me all went right with the marquess, 
that he h:ıd gotten from his majesty 10,0001. 
in Eıigland, aud the Wire Custoins of Scotland 
for 16 years, which the marquess woulıl sell, and 
all things went on without any demur or ob- 
stacle, and the only stay was for want of aruıs, 
Afnmunition, and especially powder, and desired 
me to put in hard with the Swedish ambassador, 
which I did; and you told ıne, that the mar- 
quess had writ to you, that if the arms and 
other provisions were obtained, they should be 
sent to England and not to Scotland; at which 
you did marvel, because his lordship had chang- 
ed his resolution, being all the other provisions 
were sent to Scotland. Also you told me, ıhat 
my lord had sent over a man to receive them, 
ns I desired. Itold you the letter which Mr. 
Lindsey brought me, desired the arms to be 
sent to England. You said, though the Arms 
‘were had, yet you would not send them till 
‘you had further order from the marquess, and 
"you desired me to haste to you the answer 
thereof. In the end you told me you had eril 
'news to tellme, that the marquess’s lady was 
brought to bed of a child. | 

“ Some few days after, in March or April last 
past, at Delf in the Low-Countries, I told you 
"that I had a letter from the king of Sweden to 
the kiug of Britain, desiring some ships for the 
znarquess. You said the marquess 'ahd I must 
beware of that, for then tlrey will think that 
we mean to take their land from them with 
their own ships. Iasked you, where our forces 
should meet. You answered me, on the sea. |' 
I asked you, where we should land. You said 
in some part of your old master the king of 
Denmark’s country. You asked further, what 
think you if we should plunder some naok of 
his land, and thereafter go where we please; 
for we think he will be the only man that will 

"be most against us. I answered, I am con- 
'teut; for he'rests in him more than you'all. 
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I asked if my lord was to raise any men in 
England. You said, one regiment. I asked 
you ifthey would be true to us? You said that 
there were English that my lord was as much 
assured of as of any Scots. I asked, where we 
should make these meer. You said at Har- 
wich or Yarmouth. I asked ifthey were forti- 
fied. You said, that no parts of all those 
coasts in England or Scotland could hold us 
from landing. I told you that I feared Mr. 
Meldrum was an evil secretary. You asked ne 
wherein. I said, that Meldrum had told me 
many things, and that I thought he had told it 
to others. You said Mr. Meldrum knew no. 
thing thereof when you came from England, 
though be might well suspect, and that he spake 
once to you at that time, as if all were our, 
and that you had great patience to hold your 
hands oft him, although he was your cousin. I 
told you that I was not a soldier of fortune; 
but had bread at höme, and might live without 
hazardingmy hfe in the fortunes of war; yet 
notwithstanding that; I would hazard m If 
and fortune with the marguess, only that I 
would know the business. You answered, 
you would tell ıne ng more of your master 
secrets; but that you would write a letter with 
me to the marquess, and when 1 came ıhere, 
the marquess would infuse in me that which 
you would not; withal you desired 'me not 
to tellthe margness what had passei hetwirt 
you and me, whereby the marquess should hare 
all the thanks to himself: adding that he wm 
very close, and that he wuuld discover himself 
to them that he knew would hazard with hın. 
That my-brother-in-law Senforth knem all, and 
that the marquess trusted him much. I askcd 
au what was done in my business of Orkney. 

ou told me, nothing till my coming, and said, 
it might be I should have ıt better cheap than 
to pay the dutyof it; and you told me Eug- 
land had made a pence with Spain, very pre 
Judicial to Holland; andthat Spain and France 
were both striving who should first drink up 
England, bat you hoped we should prevent 
them both. Besides, you toi me tie lack ol 
powder was the grentest let. As for arıns, we 
might get help therenf in every house, and that 
we had reasonable provision thereof already; 
and that my lord had written t6 you that he had 
90 pieces of cannıon great and small already pro 
vided. Idesired you to go in person and spe 
to the Swedish ambassador for the powder, and 
to adrertise me in the Brill of his answer, that 
so I might assure the marquis what be might 
expect: and you did’ send a letter by one 
your own men to the Brill: to shew me that 
you were with the ambassador, and hoped t0 

ave that which we spake of. You ssked mi 
advice whether it was best to cross the sen 
once,or to go on bravely. I answered, ‘delay: 
© were not good,’ which ynu did condescend 
u or you used words and speeches to that 
eifect. 

Bat if thou the said David Ramsey ba) 
deny the premises, or say thou hadst not 
same .discourze, or to the sam effect with Mt, 








; 
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ar the foresaid times and places; I the afore- 
sad Donald lord Rea say and aflırm, that thou 
David Bamsey art & false traitor and liest 
Gilsly. And in case the premises cannot other- 
wise be found ou: by tbe Sentence of this court, 
proßer myself ready by the heip of God, to 
Bu von gusuhy this ıny Zee and Ap- 
peal, by my body upon thy , according to 
the laws and customs of weapons in a Duel, to 


be en ın the presence of our lord the 


‚Which challenge being publickly recited, the 
saıd Donakl lord Ben, the party challenging, 
threw his glove in the Court, of a red or browa 
oolour, tor a pawn or pledge, in presence of the 
aforesaid lord cnustable, and Thomas lord mar- 
sbal, ın confrınation of all contained in the Bill 
and Chalie 

‚ Then the said David Ramsey answered, in 
his own person, and said, “ That the said Bill 
and Appes} was and is fılse, and that the said 
Donald lord Rea, the en or challeuger 
did lie falaly, and that he was ready to justi 
and prorve this in Duel, accordisg 10 the laws 
and customs of arıns, and of this court,.by his 
body upon the body of ıhe said Donald lord 
Ken, as it should seem good to tbe court.” 

‚ And therenpas in confirmetien and justifica- 
uon of the premises, he threw his glove in the 
court, of a white colour, for his pawn, or pledige, 
ın presence of the lord constable, and earl 
marsbal aforesaid; which gioves respectirely 
Richard St. George, otherwise Clerenceux, king 
of arms, took up and delivered into tbe hands 
of the said lord eonstable, with due reverence, 
and the said lord copstable, together with the 
earl marshal, committed them to the custody of 
ıbe aforesasd Register of ıhe enurt. Then the 


said Lord Marshael artested, ss well ıhe said 
the 


Afterthis, there was read in the court,.che lord 
Res’y Petition to the king, for divers noblemen 
and others to be of his oounsel in this eause ; 
whose names he presented io a schedule annez- 
ed, as they ara bere recorded. 
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To the King’s most excellent majesty, the hum- 
ble Petition of Donald lord Rea. 


‘“ Humbly beseeching your royal majesty in 
this cause of appeal aguımst David Ramsey ın 
the Court of Chivalry, to graut unto the said 
petitioner,.tbat he may have the parties, whose 
names are in the Schrdule bereuuto auuexed, 
to be of kis counsel in the said court. And he 
shall daily pray for your majesty’s long lite and 
Lappy reign ovesus.” Viız. 

. Geoıge earl of Lyney, lorıl Gordon; Miles 
risc: Mayo; Thueobald baron uf Brillis; Mau- 
rice Roch, son and heir of the vicount Fennoy; 
Donnongli Mac Charty, son and heir of ihe vir 
count Mauskery; sir Robers Gordon; sir Pierce 
Crosby ; sir Walter Crosby ; sir Williana 
Forbes; Donnougb O Conuo Sligo; James 
Hay, esq. uf his ımajesty's body; William Ionis, 
esg.; Dr. Rives; Dr. Duck ; Mr. Selden, and 
Mr. Litileton, of the Inner 'l’eınple.” 

Upou which his majesty issued out the fol- 
ing Order : 

“< Iı is his majesty’s pleasure, tbat only these 

serve, both for his friends to advise him, _ 
and his Counsel to plead fur him.” 


Rınuser’s Derence. 


“ In the name of God, Amen. In the pre- 
sence of you most illustrious and right honour- 
able Robert carl of Liudsey, constable of Eng- 
land, and Thomas easl of Aruudel and Surrey, 
marshal of England, or your deputies in your 
court marshal ; I David Ramsey, esq. Deiend- 
ent, say and aflırm, that all and every the tlungs 
contained in the snid pretended Appeal and 
Accusation, were and are false, and suggested 
and proposed against me maliciously, and 
against truth, excepting what fullows at ihe time 
and place under-uritteh, I had the under-wri« 
ten discaurse wirt thee, or to the same effect, 
and ao other, viz. 

*“ 1 David Raınsey being with thee Donald 
lord Rea, in ıhe month of May or June, as it is 
in the sard bill mentionpd, and in the ship there 
also mentioned, being in or near ıhe port tbere 
mentinned, thou desiredst that I would tell 
tIree, if the marquess of llamilton would cams 
over; and I answered be would. And yau 
asking me of what religion tlre lord marqueas 
wu said, a good Protestant, and before it 
be long, he wnuld let the world sea his design 
was for ihe defence of his religion, and 
glory of Gad. And then askiug me whether 
he would come over witlı an army; I said, 
Jen with an army of brave men, and all war- 
ike provision, that be cared not with whom he 
encountred. Which passages, upon often and 
better recallecung af my memory and thaughis 
than beretafore, I do now remember. And 
you the said Donald lord Rea, having then un- 
der your command two regiments of spuldieys 
in service of the king of Swediand, and then 
aud there of thine own accord sayıng to ınq, 
thou wouldat get leure of ılıd said king to join 
your snid two regiments with the said lard wmar- 
quess bis forces, and serve the aaid king in the 
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wars under the lord margquess, I kindiy accept- 
ed that motion of yours, and desired to confirm 
it in you; and I told you, that Alex. Hamilton 
and sir James Hamilton were to go tor Eng- 
land; and you told me you had a promise of 
the reversion of Orkney from the king your 
master, if the marquess would mediate with 
your master for it; andI and Alex. Hamilton 
did desire you to write a general letter to the 
marquess, with trust to the bearer Alex. Ha- 
milton concerning Orkney ; and assured you of 
the said marquess his friendship, if you would 
continue constant in your resolution, in jolning 
ar regiments with the lord marquess, when 

e should come over, and you gave a letter ac- 
cordingly. Afterwards in March last, I being 
tben at the Hague in imploiment for providing 
furniture for the said marquess his companies, 
which were to go over into the king of Swed- 
land’s service, came to you from the Hague to 
Amsterdam, being earnestly invited thereunto 
by letters from you; where I staied with you 
eight days, and delivered to you a letter from 
the marquess only of complement and thanks 
for your offer, to Join your regiment under the 
marquess his connmand. And I told you all 
went right with the marquess, and that I heard 
he had gotten from his majesty 10,0008. in 
England, and the Wine-Customs in Scotland 
for 16 years, which he would sell; and all 
things for his coming over with his forces went 
‘on without any demur er obstacle; and the 
only stay was, for want of arms and ammuni- 
tion, especially powder, and desired you to put 
ın hard for that with the Swedish ambassador, 
which you did after the premises. And in 
March or April last, in Delf in the Low-Coun- 
tries, you told me, you had a letter from the 
king of Sweden to the king of Britain, to de- 
sire some ships for the marquess. And you 
said further, that the king of Sweden said, he 
had no ships to spare of his own, but he would 
write to our king for some for him; and that 
he the said king-of Sweden would- allow 
‚40,000 rix-dollars for the entertainment of the 
said ships to be always in readiness upon the 
motions of bisarmy. You also asked me, if 
my lord marquess was to raise any men ih 
England. I answered, I heard he was to. raise 
three regiments in England, and three in Scot- 
land. You asked me where these furces should 
meet. I answered, on the sen. You asked 
where tliey should land. : I answered, I was 
doubtful where, because the rendezvouz was to 
be appointed by the king of Sweden. You 
said further, that you was not a souldier of for- 


tune, that you had bread at home, and might, 


live without hazarding yourself in the fortunes 
of war; yet that you would hazard your life 
end fortune with the marquess, I answered, I 
knew no more of the marguess his designs, 
than I had then told you, but that I would 
write to the marquess to commend to him your 
forward affection to his service, or to that pur- 
Be I told you, that since ımy being in Hol- 

and, I did perceive the Hollanders did con- 
‘ceive, that England had made a peace with 


Spain very prejudicial to Holland ; and that 
dıvers of them had said so in my hearings 
which passages concerning the said peace, upon 
often and better recollection of 'my-memory 
and thoughts tlıan heretofore, I do now re- 
member. And I also told you, that the lack 
of powder was the greatest stay of the marquess 
his coming over; and you desired me to speak 
myself to the Swedish ambassador for the 
powder, and to udvertise you of his answer, 
that you might assure the said Jord marquess 
what he might expect; and I did send one of 
my men to the Brill, called John Thompson, 
to shew you I was with the ambassador, and 
hope to have what we spoke of. 

“ But whereans thou the said Donald lord 
Rea in thy said pretended Accusation or Ap- 
peal dost aflırm, that I said other words to 
thee, than such as are here set down in this my 
Defence: 1 the aforesaid David Ramsey say 
and aflırm, that thou liest falsly, and art a false 
calumniator, and oughtest to be punished with 
the punishment of a false traitor; and I offer 
myself ready to prove and justify, by tbe help 
7 God, this my Defence and Exception, by 
my body upon thy hody, according to the law 
and custom of arms in a Duel, to be performed‘ 
in the presence of our lord the king. AndI 
humbiy and instantlv desire, that a day and 
place may be assigned for the said Duel; &o = 


Then was read in court the Petition of Da- 
vid Kamsey to the king, beseeching his-majesty 
to assıgn him the person, whose name was 
written in the Schedule annexed, to be of 
counsel with him in this cause. The name 
written in the Schedule was Mr. Dr. Eden. 
Tbe Witnesses in this cause were commanded 
to make their personal appearance in the court, 
and were there examined ; and divers letters 
written, as well from marguess Hamilton as 
from Ramsey to the lord Rea, were then pro- 
duced. i 

Mr. Ramsey had bin released from impri- 
sonment in the Tower upon bail, and his pro- 
mise to appear before the Earl Marshal of 
England, or such other persons as his majesty 
should appoint, at such time and place as 
should be er. unto him, upon three days 
warning ; in the mean time to keep the peace, 
and to confine himself to Richmond, having the 
liberty of three miles walk, with this acknow- 
ledgment, that in case of absenting. himself 
from such appearance, or breaking the peace, 
he will be accounted puilty of the crime, for 
which he stood committed. And for the per- 
formance of this engagement, tle earls' of 
Abercorne and Roxborough entered into a bond 
of 4,0008. to the king. 

A whileafter Ramsey entered in the oourt a 
Protestation of the tenor following : 


. Raumsey’s PROTESTATION. 


“ Whereas in obedience to his majesty’s 
commands, and in conformity to this honoura- 
ble court, I have heretofore, coatrary to such 
intentiuns as seemed to me most reasonable, 
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procured some persondges.to stand engaged for 
my personal appearance in this court, concern- 
ing this pretended cause ; and have, in obedi- 
ence and conformity as aforesaid, used the 
counsel of Dr. Eden, assigned unto me for that 
purpose by bis majesty, as defendent in the 
said cause: and whereas at my first appear- 
ance, upon sight of my lord Rea’s bill, I ac- 
cepted of the Trial by Combat, and ever since 
aroided and waved all courses usually proposed 
by defendents to avoid ıhe combat, which at 
this present I am ready to entertaiu; and 
whereas since from.the premises, and the lord 
Rea’s pretences of praving new matters, the fi- 
nal decree in this cause, to my great prejudice 
inmy other occasions, hath bin from time to 
tme put off, and nothing as I conceive, under 
farour of this honourable court, proved against 
me, either to convince ıme of any matter ob- 
jeted against mit, or to urge me by the law of 
arms to submit myself to trial by combat, if I 
had a desire to decline it: I do here again once 
more, and that most instantly, desire a certain 
day and place to be assigned and decreed for 
the combat between the said lord Rea and me, 
for the trial of the matter in issue between us 
in this honourable court; and I do with all 
humbleness desire of this honoorable court, 
that after all these delays used on the lord Rea’s 
behalf, I may now betake myself .to my said 
first intentions; and therefore I do protest, 
that so much as in me lieth, I do new disin- 


gage, and do desire this honourable court for. 


erer after this time, to hold for disengaged 
those bonourable personages tbat are bound 
for my personal 2 eigen a and I do humbly 
desire to know what his majesty’s further plea- 
sure is concerning me, sınce I came hither 
upon his majesty’'s command by letters, and 
am here ready to satisfy ıhy loyalty as his 
faithful servant, with the hazard of my life.” 
And so instantly desiring aud urging to be 
released of his obligation, and that his sureties 


might be likewise released, he was remanded’ 


to the Tower of London, and his sureties were 
released, and the bonds were rendered to-them. 

‚At another sitting, when Dr. Duck moved 
divers things in behalf of the lord Rea, declar- 
ing, that wıth due reverence he submitted to 
tbe coart in all things ; 

The Earl Morshal made answer, That the 
lord Rea had govesned himself in..the whole 
process of the cause with much prudence and 
moderation, and wished that Ramsey had used 
tbe like moderation in his Defence. „ And he 
further said, That now it seems nec®ssary to 


lay open the series of the whole business : and. 


so continuing hisspeech, he shewed that our 
sovereign lord tbe king, so soon as he had 
knowledge af the crime ebjected, did use all 
dıligence to find out the trutb, and called the 
parties before him ; and the lord Rea constant- 
Jy afürmed the truth of these things, and offered 
% justify the same with the hazard of his blood 
and life; and Mr. Ramsey on the other part 
with the like constancy denied the accusation, 
and said, he would prove it false against the 
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lord Rea by due), if it seemed good unto his’ 
majesty ; and that tbe king observing the con- 
hdence of the parties, and the defect of other 
proofs, and the parties free choice of duel, con- 
sulted about the way of a public duel by the 
authority of this court, and took care to be in- 
formed of the proceedings and customs thereof. 
That it was certain, that this’ court was the 


only publick judicature, to which the cogni- 


zance of treasons committed beyond sea apper- 
tained before the time of Henry the 8th ; and 
that the statute of 26th and 35th years of that 
king, concerning another manner of proceedin 

tberein, was not derogatory to the authority o 

this court, but only superadded another way of 
trial. That all private duels were accounted 


‚and are unlawful ; but publick .duels, decreed 


by the authority of this court, were always 
granted to be lawful in cases of treason, when 
for the safety of the king and state the truth 
would not otherwise appear. That his majesty 
therefore consented to the requests of these par- 
ties, that they should fight a duel for ıhe disco- 
very of the truth in this behalf; and therefore 
he constituted and cenfirmed this court under 
the great seal of England. That the Lord 
Constable, and he the Earl Marshal, according 
to the king’s letters patents, together with those 
uuble persons that were of counsel with the 
court, had: heard with patience whatsoever 
was alledged on either side ; and that there were 


three ways of determining things of this nature 


in this court used by our ancestors. 

1. To absolve tbe accused; which in this 
case, tbe nature, quality, and circumstances 
of the fact and crime objected being consider- 
ed, cauınot be, 

2. To condemn the accused, when the trüth 
ofthe crime objected evidently appeareth by 
witnesses, or any other way ; which ın this casc 
hath not been, nor seemeth possible to be, when 
out of tie accusation it self, it appeareth, that ' 
the words were spoken secretly, aud not before 
wiınesses. | 

3. By way of publick duel, to the decreein 
whereot the lord constable and himself, wiih 
the assent of those honourable persons‘of coun- 
sel with tlie court, did intend to proceed. - 

Then the Lord Constable together with the 
Earl Marstıal demanded of tlıe parties, whe- 
ther they had any thing more to speak or pro- 
pound in this cause. They severaliy answered 
they had notbing more. Ihe forenamed lords 
asked the lord Rea, whether he would finall 
acquiesce in his forementioned Bill of Appeal. 
Whereuntu he answered he would therein ac- 
quiesce. Then they asked Ramsey, whether he 
would acquiesce in his Answer to the Bill of 
Appeal. Whereunto he also answered that he 
would tberein acquiesce. After this, the Re- 
gister read in court the lord Rea’s Bill of Ap- 
peal, and Ramsey’s Defence in tbe presence of 
the parties. Presently the lord Rea sealed his 
Bill with his seal at arms, and subscribed bis 
name with his own hand, After-tbe same man- 
ner Mr. Ramsey sealed and subscribed his An- 


JWer, i 
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Then tie Lord Constable taking the Appeal 
in his hands, and folding it up, put it into the 
glove, which the lord Rea had cast forth in the 
court for a pawn in this behalf; and held the 
Bi4 and glore in his right hand, and in his 


‚that behaif; be did in hope and expectation, 


that the treason, which was communicated to 
many, might be some way brought to light ; for 
be dıd neither distrust his own cause, nor fear 
the person of his adversary, nor any other in so 


leit hand tbe Answer and glove or pawn of| just a cause, only in this he grieved, that an 


David Ramsey ; and then joining the Bill and 
Answer, and the gloves, and folding them toge- 
ther, he, with the Earl Marshal, adjudged a 
Duel between the parties. under this form of 
words: _ e 

€ In the name of God the Father the Son and 
“the Holy-Ghost, the Holy and most Blessed 
° Trinity, who is one, and tbe only God aud 
* Judge of battels ; we, as bis vicegerents under 


€ tbe most excellent prince in Christ pur lord | 


* and king, by whom we are deputed to this, do 
€ adnıt you the aforesaid Denald lord Rea, the 
© party challenging, and you the aforesaid Da- 
* vid Ramsey, the defendent, to a Duel, upon 
* every accusation contained.in this bill and 
© the answer to the same; and we assign unto 
© you the 12th day of the month of April next 
‚ * following, between sun and sun, in the fields 

< called Tutile-fields, in or near Westininster, 
‘in the presence of ourlord the king, to do and 
‘ perform your parts to your utmost power re- 
* spectively. And we will and enjoyn you the 
* aforesaid lord Rea the Challenger, to be in 
“ the aforesaid fields, and within the list there, 
€ between 7 and 9 of the clock in the forenoon 
‘ofthe aforesnid day. And we enjoyn you 
© the aforesaid David Ramsey the Defendent, 
€ to be in the fields in the aforesaid list between 
° 9 and 11 0f the clock in the forenoon of the 
* said day, upon peril attending you respectively 
€ in that behalf.’ 

Which Decree and final Sentence pro- 
nounced, Bo 

-The lord Rea craving pardon of the court, 
nei to this effect. First, begare thanks to 
the lord censtable, the earl marshal, and the 
rest of the lords, that they had witb so much 
patience and justice beard and examined this 
cause, and for the justice tberein exercised, es- 
pecielly for the Sentence already given. Then 
he protested before Almighty God and that 
court, that be had vevealed nothing against 
David Ramsey, or any other, for malice, or ha- 
tred, or hope of reward, either gain, or honour, 
but oniy out of his faithfulness to our lord the 
king, and for the safety of his flourishing king- 
doms, knowing tbat nothing is more pernicious 
to kingdoms and commonwealths than intestine 
wars. He professed that. if be himself had not 
revealed the premisses, but some other ac- 
quainted with the trenson had first' disoovered 
it, he without all doubt had deserved the death 
of atraitor. And whereas it might be said, 
tbat he by revealing it had hazarded his own 
life: to this he answered, that he was unworthy 
uk honour, yea of life itself, that was not 
seaüy to lay down, much more to hazard his 
own life for the safety of king and kingdom. 
And whereas he might seem in the process of 
this cause to have declined a duel; he desired 
to be understood that whatsoever was done in 


adversary, equal to him in birıh, degree, and 
nobility, was not offered. Aud whereag many 
wondered tlıat he would hazard his life fur re- 
vealing words, wbereof he was doubıful, whe- 
ther they would amount to treason or not; he 
said, be knew much more concerning the trea- 
son, thaı what was contained in this bill, wbich, 
by the interposing of authority, was for just 
causes yet to be suppressed. 

As for the duel now decreed, he professed, 
that heemhraced the sentence with all chearful-. 
ness, and desired no further delay of the com- 
bat, than that in the mean time he might pro- 
vide himself with such necessaries for this duel 
as became his stock and kindred, and the com- 
batant and champion of so great a king. That 
he had no private hatred to the person of Da- 
vid Ramsey, but was now to eucounter him, 
being by the court. declared his public enemy. 
And so baving prayed to God for his majesty’s 
safety, and happy government, and imploring 
the favour of the oourt, he made an end ef 
speaking. 

Alter this the court assigned to both parties 
a day, whereon to make such prepositions ns 
they would think it. R 

Then tbe lord Rea desired, that the crimes 
and words, by him objected in his bill agains# 
David Ramsey, might be declared treasnnable, 
and that Ramsey were guilty of treasen, if he 
uttered those words: which the court wich 
an unanimous consent did declare so, and ad- 


= | 
sey moved, that a shorter time, and 
some day within tbe 19th of April, might be 
assigned for the duel, sayıng that he would soon ' 
compel the lord Rea to confess the falshood of 
the crime objected, if be would mest him in 
place convenient. 

The Lort Marshal answered, that the day 
was determined ; and furtber intimated to both 
parties that they were to be attached and keps 
ın safe custody, if they gave not sufkchent cau- 
tion for their appearing at the day and place 

ointed, and in the mean while for keeping 

e peace. For the performance whereof oo 
his part the lord Ren producer sureties, namely 
sir Pierce Crosby, sir William Forbes, sır 
Walter Crosby, knights and baronets, aud Wil- 
liam Jones, esq. who bound themselves to the 
king body for body. : 

Then Mr. Ramsey being asked, whether be 
would bring forth sureties, answered, that he 
was ready in the word and honour of a gemtie- 
mas, to oblige himself to wiatsoever in that 

should be hy the court enjoyned; but as 
for sureties that be had neue, or at least desred 
none ; that it was troublesome for him to en- 
gage nobie who had in other respects 
ım in this behalf. Wherenpon tlıe lord 
Ren's adrocate desired, that Ramsay be oomm- 


r 
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mitted to the Tower ull 
the combat. 

Tben Robert earl of Roxborongh pablickiy 
offered, and said that himself and James earl 
of Abercorne were ready to put in caution for 
Ramsey, if the court ‘would admit them ; and 
Walter earl of Balclough made the same offer; 
and the court admiıted them, (although the lord 
Rea’s asivocate alleged many things to the con- 
trary) and they became bound body for body. 
Whereupon Ramsey was released from his im- 
prisonment in the Tower. 

Tbe lord constable and earl marslıal admo- 
nished both parties to keep within the bounds 
assigned them, to wit, that the lord Rea should 
not gö westward beyond Charing-cross, nor 
Mr. sey beyond Whitehall eastward. These 
bounds they might not pass without the special 
licence of the court, or some just and reason- 
able cause. 

The weapons, which the court assigned to the 
combatants, were a spear, a long sword, a short 
sword, and a dagger; each ofthem witha point. 

Then the lord Rea presented ıhese Proteste- 
Uons to the court. 

First, he did humbly desire ofthe right honour- 
able judges the lord constable and.earl marshal, 
that his arms and weapons might be assigned 
him for to aid himself tberewitl against his ad- 
versary in the day and place to him assigned, 
and also in any other day and place, if any 
sbould be assigned him’; and that he might 
have no weapon of advantage, and that he 
might be received in the lists or field with those 
arms as shall be assigned him, and armed in 
what sort he sbould please ; and that he might 
have with him all other things needful and ac- 
customed by riglıt to aid himself at need against 
his adversary, although they be not expressly 
written; and desired that lus adversary should 
bare no other weapon, nor of other size than 
those, that he the said lord Rea should have; 
and ıf ıbe said adversary should bring into the 
Ist any other weapons, or of other size than 
the court should assign him, that such weapon 
shonld be taken from him, and that he be al- 
lowed no otlıer. 

It seemed rensonable to tlıe court, that he 
should be received into the hsts armed as is 
fit: and as for the weapons, was to have a 
spear, a long sword, a short sword and a dag- 
ger, with a point, as above syid, and for 
the rest the court would do reason, according 
to the custom and law of arms. 

Ivem, the said challenger did pray, that bis 
counsel wright be received into the lists or field 
with hm, for to counsel hiın what should be 
needful, and that he might have a chirurgeon 
with his omrments and instrumentts to serve 
and sid him when need required ; and he did 

‚ that 'his counsel might remain with him, 
until the words Iesser les armes were cried. 

The coart willeth, that be shall bave suflicient 
eounsel, a chirurgeon with his ointments and. 
instraments witbin the said lists, as appertain- 
eth, until the words Jesser les armes be pro- 
Rounced, 


the day appointed fer 
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Item, he did pray, that he might have, within 
the said lists or fields, a seat or pavilion, or 
other coverture to rest bimself; that he might 
have bread, wine, or other drink, iren-nails, 
bammer, file, scissars, bodkin, needie and 
thread, armorer and tailor with their instru- 
ments, and other necessaries to aid and serve: 
him in and about his armoyr, weapons, apparel 
and furniture, as need required. 

The court willed, that he have a seat and 
such coverture as he shall please, without fixing 
any thing in she ground, bread, wine, and other 
necessaries, in such cases regnisite, till the 
words lesser les armes were pronounced, 

Item, be did pray, that he might have Ii- 
berty to make trial of his arms and weapons 
witbin the field, to put them off, and to put 
them on, and.change them at his pleasure ; to 
nail, fasten, or loose 'his arms and apparel, and 
other things needful; to eat end drink, and to 
do all other his necessities. 

The court granted, until the words lesser des 
armes were pronounced. 

Item, he did pray, ıhat after he di onoe 
come into the field and liste, that his adversary 
should not be permitted to make him stay and 
attend too long, under pain of being convict, 

To this the court'returned answer, The court 
will do you reason. 

Item, he did pray, that if it should happen, 
either by tlie delay of his adversary, or any 
other impediment, that he should not be able 
to prove his intent upon his adversary in the 
day assigned him, between sun and sun, that 
then he might have further rime and day al- 
lowed and assigned him for the ‘proof thercof 
on his said adversary. ; 

To this the court answered, The court m 
this case will do as anciently hatlı heen used 
according to the custom and law at arıns. 

Item, he did pray, that the field and liste 
might be well and safely guarded for him until 
the end ofthe battel, and as well in the night 
as in the day, until that with the aid of God be 
should make good, and prove his inteut upon 
his adversary. 

It was answered, The court will do herein 
as is right. . 

Item, be did humbly pıay, that if God should 
so dispose, as that he died in tlıe prosecution 
of this his rightful appeal in this behalf, that 
then his beirs, without any impeachment or 
hindrance, might take his body and give it 
Christian burial, in such place as he shall ap- 
‚point by bis last will and testament, - 

It was auswered, This must be at the king’s 
pleasure. 

ı Item, he did pray, that notwithstanding that 
the custom of arms will, that he should bear 
into the field certain things necessary for him, 
that these, or some ofthese things, may be _ 
branght by others m ease of him, and that they 
might be saved and carried back for him, if ia 
case God should please 10 give him the victory, 
ns he may of his special goodwess and meroy. 

Hereupon this order wa® made by thecourt: 

The.court willeth, that you da herein.ac- 
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cordiag to the custom of arms used in like cases 
before tlus time. ; 

Item, he did desire, that the same day when 
with God’s help he did intend to prove his in- 
tent upon his adversary, he ınight have all other 
things necessary for him, and accustoıned by 
riglit and law of arıns, alıhough they were not 
expressed in these his protestations. 

To this it was answered, The court herein 
will do that which shall seem reasonable unto 
them. 

ı Item, he did pray, that these his protesta- 
tions, nor the copy of them, might be delivered 
nor shewed to his adversary, nor to any of his 
counsel, or other person, whereby his said ad- 
versary might have knowledge thereof: further 
praying, and desiring, that these his protesta- 
tions and demands might be graciously granted 
unto him, by those honourablc lords, as the 
right and law of arms did require. 

It was answered, The court would herein do 
that which should be reason. 

Itern, he did pray, that it might be lawful 
for him-to go or ride into Tuttle-fields, in or 
near Westminster, at his pleasure, and so often 
as he should tlıink fit, to view the ground which 
should be assigned him for the proving of his 
intent, and for such other ends as should be 
ost for his advantage for the proving of his 
iatent upon his adversary.' 

To ılıs tbe court answered, It seemeth rea- 
sonable unto tlıe court, that at convenient 
times, which should be signified and expressed 
under the hands of the lord coustable and earl 
marshal, what should be lawful fot him to do 
as was desired. 

Item, he did humbly pray, that since by the 
law aud custom of arms, and of tbe honourable 
court, the detendant is never to be allowed 
counsel, nor to have any assistants, nor to have 
any petitions of favour granted, except in due 
time he shall have desired, or slıall have pro- 
tested that he would desire them ; and that in 
this case his adversary publickly hatlı protested 
against the having of counsel, and all other 
aids.aud assistants in this court, as by the acts 
of the court appeareth; he humbiy prayeth, 
that he might not have any counsel, nor aids, or 

‚ assistants assigned unto hım in this behalf; and 
that no petitions or protestations, if he shall 
make any, might be granted untuo him; and in 
this he humbly desired the justice of that ho- 
nourable court. 

Answer was made, The court would de 
berein upon consideration, as to the custom 
and law ofarıns appertained. 


The dimensions of the Weapons were as fol- 
loweth ; 


. A long sword, four foot and a half in length, 
built and all; in breadth two inches, 
Short sword, a yard and four inches in length, 
hilt and all; in breadth two inches. 
Pike, fifteen foot in length, head and all: 
Dagger, nin®%een inches in length, hilt and 
all; in breadth an inch. 
. Tbo weapons were not to exceed this propor- 


tion ; but the parties might abate of this length 

and breadth if they thought fit. 

These protestations and petitions were ac- 
cepted and registered. 

Aiterwards Mr. Ranısav presented a petition. 
to tlıe lord higlı constable, and to the earl mar- 
shal: 

Rausay’s Prirition. 

To the right honourable the’lord high constable 
and the lord marshal of England; The huın- 
ble Petition of Mr. David RKamsay, gent. of 
his majesty’s privy-chamber in ordinary. 
Shewing ; That in regard ıhere can be no, 

president shewed forth by authehtical record, 
wbereby the choice of arms was ever hereto- 
fore permitted or granted to the challenger, or 
refused to the defender, suitable to the custom 
and law ofall Christian natiuus ; as likewise ın 
regard tbe challenger himself, as I suppose, 
being aslıamed of his protestations and demand 
for defensive armour, has in good company de- 
nied the same, and ascribed ıt to your lord- 
ships imposing ; he therefore according to the 
said law of nations, and custom of the king- 
dom, doth humbly intreat, that there be no 
other arms allowed for the trial, than such as 
he hath bin already suitor for, viz. rapier and 
dagger, as being in the number of auch as your 
lordships were pleased to nominate, which are 
the most common in all gentlemen’s opinions, 
and that are carried by ull and every man that 
is acquainted with the management of them. 

Lastly, intreating, that if there chanced to 
be found any want or mistake in the formality 
of this, that your lordships will be pleased to 
pass over the same, and attribute it to the ab- 
sence of the lawyer allowed by your lordships, 
having now no other counsel than the justice 
and equity of his demand. And as in duty 
bound, he shall never be wanting, either in ac- 
tion or speech, to shew his gratitude for these 
your lordships so just and noble favours. 


To the foregoing Petition, this following Au- 
swer was returned decimo Aprilis 1632. 

The first part concerning ıny lord Rer, the 
lords having called sir William Balfour, (tbe 
witness vouched by Mr. Ranısay) and heard 
bim, but could not prove wlıat was alledged. 

The second part concerning tlıe election of 
arms, the lords thought it was not fit to be 
granted, the custom of this, court being oıher- 
wise, and other arms being already assigued 
by the court. \ 

On the 10th of April, Rea and Ramsay ap- 
peared again before the court, sitting in the 
council chamber at Whitehall ; at which une 
the lord high constable and the earl marshal 
signified to the parties, that it wasthe king’s 
pleasure, for certain just and urgent eauses, to 
prorogue tbe day of coımnbät, from the 12th of 
April tothe 17th of May; and they peose9 
the same accordingly; and required Rea and 

say to appear in Tuttle-Fields, upon the 
day last assigned, at ıhe hours appointed in the 
former day‘; for the performance whereof, huth 
the challenger and the defender produced tleir 
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several sureties, and the cautions and sureties the combat was awarded, day set, weapons ap- 
for the forıner day were by the court remitted. , pointed: but haring seen and considered all 

The lord Rena desired to know the plensure : that can be said on either side, as likewise the 
of the court, whether he might use defensive , carrıage of boıh the men, upon mature delibe- 
armıs ; and in case he might, whether accord- | ration I have resolved 'not to suffer them to 


ing to his own discretion, or as the court sball : 
regulate. | 

The judges of the court answered, that the 
offensive weapons and their dimensions were 
assigneil by the court already; but bot par- | 
ties might use defensive weapons at their own ! 
disctetion. p 

May the 12th, the court reassembled, and the ' 
parties were called, and answered to their! 
names. 

Tben the constable, together with the mar- 
shal, declared, ıhat upon hearing and exami- 
nation of this cause, they had not found David 
Ramsay guilty of trcason, nor was the treason 
inimated made appear by the lord Rea, thoush 
he had so long time attempted it; yet they 
found that he had seditinusly committed muny 
contempts against his ınnjesty, the reformation 
whereof his majesty reserved to himself; and 
therefore tlie court decreed, that they (the said 
lord Rea and David Kamsay) should both be 
committed to the Tower of London, till by 
sureties to be approved by his majesty, they 
gave in sufficient caution, that neiiber ın their 
own person nor by any in their families, nor 
by their procurement or assent, they would nt- 
tenfpt any tbing one against the other, and that 
so long, tıll it seemed good to his majesty to 
set them at liberty; and so they were both ar- 
rested by order of the lord constable and mar- 
shal, and by serjeants at arıns delivered over to 
sir William Balfour, lieutenant ofthe Tower. 

Theo a letter was brought froın his majesty 
by Richard St. George, king of arms, to the lord 
constable and -marsbal, by which his majcsty 
revoked his letters patents, given to the said 
lords for the trial of this cause, not willing to 
have ıt decided by duel. . And so there was 
nothing more done in it. 

On the 8tlı of May this year, [1632] a pe- 
riod was put to the gfeat trial in the court of 
honour before the lord high constable, and lord 
marshal, between Rea and Ramsay, concerning 
the forementioned accusation of high treason 
against marquess Hamilton, which begun to 
have a hearing in November the last year, and 
was now decreed by that court in this year to 
be determined by combat: which in regard it 
is a trial remarkable after the proceeding of the 
civil law, we have given the reader an account 
thereof at large. However, take his majesty’s | 
tboughts of it, as it is expressed in this letter to 
the marquess. 

«< James ; Since you went I have not written 
to you of Mackay’s business, because I neither 
desire to propliesy nor write half news; but 


——- 


now seeing (by ıhe grace of God) what shall be | 


the end of it, I have thought fit to be the first 


advertiser of it to you. I doubt not but you ’' 


have heard, that (after long seeking of proofs 


for clearing the business as much as could be, | 
and tormalities which could not be eschcwed) | 
VOL. 111, | 


fieht. Because, first, for Mackay, he hathı fail- 
ed so much ın his circumstantial probations, es- 
pecially concerning Muschamp, upon whoın he 
built as a chief witness, that nobody now isany 
way satisfied with his accusations. Then fur 
David Ramsey, tbough we cannot condemn him 
for that that ıs not, yet he hatlı so much, and 
so often offended by his violent tongue, that we 
can no ways think him innocent, though not 
that way guilty whereof he is accused;; where- 
fore I have commanded the court shall be dis- 
ınissed, and combat discharged, with a declara- 
tion to this purpose, that thongh upon want of 
good proof thecombat was necessarily awarded, 
yet upon the whole matter I am fully satisfied 
that there was no such treason as Mackay had 
fancied. And for.David Ranmsey, though we 
must clear him/of that treason in particular, yet 
nat sn far in the general, but that be might give 
occasion enough by his tougue of great accusa- 
tion, if it had been rightiy placed, as by his: 
foolish presumptuous carrınge did appear.— 
This is the substance, and so short, that it is 
rather a direction how to believe others, than a 
narration itself; one of my chief ends being 
that you may so know David Ranısey, that 
you may not have to do with such a pest as be 
is, suspecting he may seek ı0 insinuate himself 
to you upon this occasinn. Wherefore I must 
desire you, as you love me, to have nothing.to 
do with him. —T'o conclude now; I dare say 
that you shall have no disbonour in this busi- 
ness; and for myself, I am not ashamed that 
herein I have shewed myself to be, Your faith- 
ful friend, and loving cousin, CuarLes R. Lon- 
don, May 8, 1632.” | 


Chief Justice Dyer reports two cases of 
Wager of Battel; the first is Reade v. Roclhı- 
forth, and’ others, 2 and 3 Phil. and Mary, Ap- 
De of death. One.of the Appellees pleaded 

ot Guilty, and ready ta defeud it with his 
body, and waged his battel. ‚On this plea plain- 
tif deinurred in law, and the demurrer in law 
was adjudyed ‚against tbe plaintiff, wlıerefore he 
was barred of his Appeal against him who 
waged battel, and that he should go without day. 
Dyer’s Reports 120, a. The other is Lowe and 
Kyme ». Paramour, Trin. 13 Eliz. Ina writ 
of right the tenant chose trial by battle, but 
when every thing.was prepared and performed, 
at the day and place appointed for the battle, 
the demandants being soleminly called made 
default, whereupon final judgınent was given 
against ıhem. Dyer’s Rep. 301, a. In thislast - 
case is given some account of the apparatus 
prepared for thecombat; and Mr. Vaillant the 
learned editor of the last edition, refers for more 
particulars to Minshew’s Dictionary, from wbich 
the following extract is made : 

“ Combat in our common Iaw is taken for a 
formall trıall of a doubtfull cause or quarrell bv 

21 








‘ 
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the sword or bastons, of two champions. Of 
this you ınay reade at large, Paris de Puteo de 
re militarı et duello. Alciut de duello. Ho- 
toman. disput. feudalium, cap. 42. As also in 
aur common lawyers of lenzland, namely Glan- 
ve li. 14.c. 1. Bracton lb. 3. tractat. 2. cap. 
$. Britton cap. 22. Horns Mirrour of Justices, 
lib. 3. cap. des exceptions in fine proxime ante 
C. luramentum duelli apud Dier. tol. 3u1. nu. 
41, 42. G Staunf. Plees of the C'rowne, lib. 2, 
fo. 176. b. and 177 a. sach tbat it is an ancient 
tyiall in our law, and much used in times past, 
as appearetli by dıvers presidents in the times 
of Edward the 3rd, and Henry the At: which 
' is not yet out of use, but may be by the law in 
use at ıbis day, iftliedefendant will, and nothing 
can be drawen in conter-plee thereto. And it 
is said NM. 37. 1.6, f. 3. tliat to wage battle, 
or to combat, is by the civil law: but Moile 
saith it is by our common law, and as Stamford 
Plees of ıhe Crowne, fo. 177. a. saith, That they 
shall come armen into. the court, and ioine 
issue: the plaintiefe beginues his uppeale, &c. 
and the defendant pleads not guiltie, and (as 
Britton setteth it downe, fo. 41.) undertakes to 
defend it with bis bodie, &c. And after, one 
taketh anotber by the band, and first the de- 
fendant saith in this manner: Heare you this, 
you man whom I told by the hand, which are 
called Tohn by your christian name, that I 
Pierce, such a yeere, such a day, in such a 
place, ıhe afuresaid. murder of N. neither did 
doe, nor goe about, neither purpose, nor as 
seuted to such n felonie, as you have alieged. 
So God me helpe, and his Saints. And alter 
sbe accuser saitlı: Lleare you this, you man 
whom I Bold by the haud, which are called P. 
by your christian name, you nre periured : For 
on such a day, such a yeere, in such a place, 
you did such treason or such a muyrder, wlich 1 
‚have alleged agninst you, or wberenf I challeuge 
you. So God mee helpe, and his Saints. 'T'hen 
they sball be boıh lead into,a cestaine pince, 
where both furtber say, Heare .you this, ius- 
tices, that we I. aad P. have neitber eat nor 
drunke, nor done any other deed whereby the 
law of God should be abased, or ıhe law of 
the diveli advanced. And foorthwith there 
shall be au oyez or proclamation made, tlıaı 
none shall bee so bold but the combatants, tu 
speake or due any ıbing that shall disturbe the 
cuinbat or battle: and whosoever shall doe 
against tluis proclamation, shall sufler iinprison- 
ment for a yeere and a.day. Then they shall 

wiıh weapons, but nut with any iron, but 
with two staves or bastons Upt with horne, of 
an ell long, both of equali length, and each of 
tbem a target, and with no other woapon may 
they enter the lists. And ifthe defendant can 
. defend himselfe ull after sunne’set, and as ıny 
autbaor saith, till you may see tlıe starres in the 
firmament, and demand iudgement if he ought 
to fight any longer, then must tlıere be iudge- 
ment given on the defendants side. Aud Brac- 
ton agreeth hearewith in these words: * Quod 
*. si appellataa se defenderit contra appellantem, 
* tota die, usque ad horam qua stelle incipiunt 


‘ apparere, tunc recedat appellatus, quietus de 
‘appello, ex quo appellaus se ohligavit ud 
‘ convincendum cum. una bora diei, quod qui- 
‘dem non fecit.’ When the defendant duth, 
plead 10 the appeale not guilty, and undertakes 
to defend it wielı his bodie, be muss throw. 
downe his gauntlet or glove into the cuurt;, and 
ifthe plaintiefe doıh enter reivinder, to the 
batıle, then mu«t hee take up ıhe glove or 
gauntlet ; but if tbe plaintiefe doth conter- 
plead unto it, (hen must bee sufler the glove or 
gauntlet to lie, and the other shall demurre im 
law or void him vf his appeale, because he re- 
fused his glove or gauntlet. When ıhey are 
sworne, tliey must produce mainprisers or 
pledges to performe tlia combat or battle, and 
they ıbe court shall appoint ıhem e. day and, 
place to fight, anıl as Fitz. p. 385, further saith, 
that the challenger shall be at libertie, but the 
defendant in the custodie of the marshball, and 
the marshall shall array them both ar their owne 
charge, and tbat ımust be the night before the 
battle, for that they may be ready in the held, 
or lists by sunpe rising. The formes of battle 
described 17 Edw. 3,et 9 H. 4, difier from 
that described by Bracton and Britton, and 
that desciibed by Dier, Termino Triuitatis, 
anno 13 Eliz. as hee sets it dowae betweene 
one Cheuin and anoıLher Paramour a Kentish 
gentlemen, about ıhe trıall of-land, and levying 
a fine tbereof: and on tbe issue Paramour 
chose the triall by combat or battle, and had a 
champiou une George. Thorne a gentleman of 
Kent aud no doubt hia dearest friend, thag 
would enter ıhe lists to such a hazard of life, 
&c. And the other had one Henrie Nailer a 
ınaster of jence, and. the court awarded tha 
battle, aud: the chaınpions were mainprised 
and sworne (Quzre formam ivramenti) to per- 
furme the combat or battle, apud Totehill in 
Wesim. 18. Iuuij. prox. post crast. Triuitat. 
which was ıbe first. dey of ıhe vtas of the terme, 
and on the day appoiuted was tbere a list made 
foure-square on even ground, every square 60 
not, anıl East, West, North, and South: and 
the place and seat of the iudges was made with- 
out, yet close upon the lists, and a barre made 
for the sergeants at law, © et circa horaım deci- 
‘“ manı eiusdem diei,' three iustices or iudzes of 
the Conumgn Pleas, viz. Dier, Westou, llarper, 
(the fourth, namely Welsh, was away by resson 
he was sicke) did repaire to the place in their 
roabes of scarlet, wıth their other habits und 
coifes, and tlre sergeants at Inw also : and there 
a proclamatian beiag made with three Oyez, 
the demandants were first. called for, and they 
came not. After ıbat, themainpernours of ıhe 
chawpions were called to bring forıh first the 
champion uf the demandant or challenger, which 
came into tlıe place in rugged sandals, bare 
legged fram tlie knee dowuward, and bare 
headed, and bare arınes to the elbow, being 
brought in by the hand of aknight, sir lerome 
Bowes by name, who carried a red haston, of 
an ell long, tipped with borne, and a yeomen 
carrying the target, made of double leather, and 
tbey were brought in at the north side of the 
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lists, and went about the side of the lists, untill 
the middest of tire lists, and tlıen came towards 
the barre before the indge«, wich three soleınne 
congies, and ıhere was hee made to stand at 
the south side of rhe place, bad right side 
of the court. Ami after that, the other cham- 
pion was brought in, in like manner, at the 
south or contrary side of the lists, with like 
congies, &c. by tire hands of sir Heury Cheney 
kniglit, &c. and was set on the north side of 
the barre (quite opposite to tbe other champion) 
and two sergeants being of counsell of each 
partie, in the middest betweene them: This 
done, the demandant was solemniy called 
agame, and appeared not, but made default; 
upon which default, Barham sergeant for the 
tenant, praieth che court to record the nonsuit ; 
which was.done: Then Dier chiefe iustice re- 
cıting the briefe, the matter, and issue «Fthe 
bettle or combat, and the vath of the chaın- 
pions to perforn:e it, and the prefixed day and 
place, gives finuli iulgement ngainst the de- 
mandant, and that tlıe tenaut shall hold the 
land, to him and to his heires for ever quieuly, 
from the said demandant or challenger, and 
their heires for ever, and the demandants and 
their pledges, “ de prosequendo,’ to be at the 
mercy öf ıhe queene, &c. And then was there 
solesiıne proclemation made, that the cham- 
pions and all oıhers there present (which by es- 
timation were about 4006 persons) shonld depart 
in Gods peace and the queenes. And so they 
departed with a shout, God save the queene. 
Likewise, according to the lawes and ancient 
custoıms of the realme of England, 9 Iacobi 
Termino Hilarıj. a gentleman, by nanıe Mr. 
Egerton, having challenged another gentleman, 
one Mr. Robinson, for the killing ofthe brother 
of M. Egerton, slaine in the field upon a quar- 
rell betwixt ıbe said M. Egerton »laine, and 
one M. Morgan, with whom (as it ıs said) the 
eaid M. Robinsoo at the same time went as a 
friend into the field, &c. The proofes bein« no 
more apparent, and the defendant challenged, 
&e. as by tlie formes of our aucient lawes first 
above recited, it was granted by the iudges of 
the land, that it should be tried by combat : 
The glove or gauntlet was cast duwne in the 
open cnurt, er parte provorantis, au received 
in due forwe, er parte defendentis. The oath 
was administred soleınnly, and pledges put in 
by each partie, foure sullicient men to answer 
for either, body for body. But an errour or 
scape being made in the plea, the bill was frus- 
trated, so that they came not at all to the lists. 
An antiquarie, Verstegan by name, in his booke 
intituled, a Restitution of decaied intelligence, 
m antiquities concerning the most noble and 
renowhed Englislı nation, sets it downe in 
these words, and saith thus: “In the trıall by 
re combat or camp-fight, the accnser was 
witb the perill of his owne bodie to prove the 
accused guiltie, and by offering him his glove, 
to challenge him to this triall: the wluch the 
other must either accept of, or else acknowledge 
himselfe culpable of tlie crime whereof he was 
accused. 1 it were a crime deserving death, 
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then was the camp-fight for life and death, and 
either on horsebacke or on foot. If the offence 
deserved imprisonment, and not denth, then 
was tlie camp-fight accomplished when the one 
had subdued the other, by making him to yield, 
or unable tn defend himselfe, and so bee taken 
prisoner. The accused lınd. the libertie to 
choose another in his stead, but the accuser 
must performe it in his owne person, and with 
equualtie of weapons. No women were ad- 
mitted to hehold ir, nor no men ch:ldren under 
the age of thirteene yeares. T’he priests and 
people that were spectators, did silentiy pray 
that the victory ınight fall unto the guiltlesse. 
And ifthe fight were for life or death, a beere 
stond rendy to carry away tlre dead bordie of 
hiın tbat should bee slaine. None ofthe people 
might crie, scrike out, make any noise, or give 
any signe whatsoever. T’his was so strictiy and 
severely punislied at Hall in Sweria, (a place 
appointed for camp-Aight) that the executioner 
stood beside the iudyes, ready with an axe to 
cut off the right hand and left foht, of the 

artie so offending. Hee that (being wounded) 
Ai yield himselie, was at the mercie of the 
other, to be killed, or to be let live. If Ihe were 
slaine, then was he carried away, and honour- 
ably buried: and he that slue him reputed 
more tıonnurable than before. But if being 
overcome he were lett alive, tlıen was be by 
sentence of the iudges declared utterly void of 
all honest reputation, and never to ride on , 
horseback nor carrie armes.” Verstegan. p. 64. 

The last case of Trial by Batıel was 14 Car. 
1. A. D. 1638. 2 Rushw. Coll. 788, Claxton 7. 
Lilburn, (father of John Lilburn the famous re, 
publican). Upon one point in this case, Rush- 
worth records tbe opiniun of the Juöges as tol- 
lows: 

& The tenant waned Battel, which was ac- 
cepted; and at the day to be perforıned, Berk- 
ley, Justice there examined the Champions of 
both parties, whether they were not hıred fur 
money? And they confessed they were; which 
confession he caused to be recurded, and gave 
further day to be advised. And by the king’s 
directions, all the Justices were required to de- 
liver their Opinions, whether this was cause to 
de-arraign the Battel by these Champions? And 
by Branıstone, Chief Justice, Davenport, Chief 
Haron, Denham, Hutton, Junes, Cook, and 
other Justices, it was subscribed, That this ex- 
ception coming after tlie Battel gaged, and 
Chainpions allowed, and Sureties given to per- 
forın it, ought not to be received.” 

Ofthe Trial by Battel Mr. Barrington (Obs. 
on Stat. De Magnis Assısis et Duellis et St. & 
Ric. 2) has collecied some particulars, and has 
referred to some curious passages on tlıe sun) ect, 
in the writingsof Englisb and Freuch autbors. 
He observes on the ludicrousness of some of tlıe 
circumstances contained in Rushworth’s ac- 
Count (printed in the text) uf the Bas in 
this case of lord Rea and Mr. Ramsay. He 
also relutes a gtory from Grafton of a citizen of 

ondon of strong make but faint heart, who, 


| entering the lists against an antagonist both 


1 


4 
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weak ard puny, was made drunk by his friends | 


with the design of raising his courage ; and so 
fell an easy prey to his adversary. Mr. Barring- 
ton could find no reference in the indexes to 
any bill for abolishing the duel by chaınpions 
ou a writ of right, but cites an entry in the 
Lords’ Journals, Mar. 19th, 1629, of such a Lill 
having been twice read and reported : and ob- 
serves that it is very remarkable that the tiıme 
when the Trial by Ordeal was disused, does not 
appear. Concerning the Trial by Ordeal see 
Blackst. Comm. b. 4. c. 27, and the filteenth 
volume of the Archzologia, in which are pub- 


-lisbed “ Some Remarks on tlıe different kinds 


of Tıial by Ordeal which formerly prevailed 
in Enzland, by Robert Studley Vidal, esq. ;” 
wherein he announces his intention of puh- 
lishing “ An /nquiry concerning the. forıns 
and ceremonies used in some of tlie antient 
modes- of trial in England, particularly in the 
fire and water ordeals, the corsned, the judicial 


“combat, and other Judicia Dei.” Mr. Barring- 


ton (Obs. on Westm, the First) says, “ That 


in the arraignment of prisoners, the question 
‘ Culprit, how wilt thou be tried?’ is improperly 
‚answered, By God und my country. Itoriginally . 
ınust have been, By (od or my country.” Upon . 
this Blackstone observes, ‘“ A learned author, 
„who is very seldom mistaken in bis conjectures, 
has observed that the proper answer is, * by God 
© or the country,’ that is, either by ordeal or by 
jury; because tbe question supposes an option 
in the prisouer. And certainly ıt gives some 
countenance to this observatiun, that tbe trial 
by ordeal used furmerly to be called judicium 
Dei. But it should seem, that when the ques- 
tion gives tle prisoner an option, bis answer 
must be positive: and’not in the disjunctive, 
which returns the option back to the prosecutor.” 

Doubtless tbe superintending providence of 
God was appealed to and was supposed to di- 
rect the judgment, to whatever mode of trial 
recourse was had. By Godand my cauniry 
therefore would be in contradistinction from, 
By God and ıhe Buttel, By God and the Or- 
deal, &c. 





41. Proceedings in the Star-Chamber against Hexer SHERFIELD,* 
esq. Recorder of Salisbury, for breaking a painted Glass- 
Window in the Church of St. Edmonds in the said City: 
8 Cuarıes 1. a.D. 1652. [2 Rushw. Coll. 153.] 


Tbe Information was thus opened: 


MR. Attorney-General (sir Rob. [leath) hath 
exhibited an Tnkormation, in the hehalf of Lis 
zuajesty, aguinst Henry Sherfield, esq. an an- 
tient bencher of Lincoln’s-Inn; for taking upon 
him, of Iıis own authority, to deface a Parısb- 
Church in the city of New-Sarum, in thecounty 
of Wilts, and'that in opposition to the church 
government, established by the laws amongst 
us.—Ilis majesty’s Attorney, in the said Infor- 
mation, setteth fortb, That his majesty is in his 
kingdom, next under Christ, the supreme Head: 
that all Churches are sacred, and both founded 
and maintained by regal and sovereign power; 
tbat no suhject can meddle with them, in doing 
any thing for their ornament or structure, with- 
out Jicence of the bislıops in their several dio- 


„ceses, or the ordinary for the tiine being, who 


derive ıheir authority from the sovereign power. 
— That the party delinquent was an inhabitant 
of the parish of St. Edınonds, in the city of 
New-Sarum.— That in the saıne Church was an 
antient and fair Window, containing a descrip- 
tion of the Creation: That in January, quinto 
Caroli, the Defendant, and some factious per- 
suns, intending to deface it, there met and 
agreed so to da.—John Duvenant bishop of 
Sarum commanded the contrary, and accord- 
MBly made a public act thereof.— But in Oct. 
fullowing, he the said Defendant got the keys 
of the Church, upon pretence to walk there, 


* Vide infra Laud’s Case, eigkth day of his 
hearing. 


and then locked tlıe door, and contrary to the 
bishop’s appointment, he beat duwn the said 
Window, and utterly defaced it; and when he 
had tbus done, he did boast and glory in that he 
had so done, and reported that himself was a 
Defacer of Idolatry.—And for punisbing of 
this great crime is this Information exhibited, 
by his majesty’s Attorney in this honourable 
court. » 


Mr. Herne. The Defendant bumbly offers 
to the consideration of this honourable court, 
that he is aged, and has grey hairs upon him. 
That among all the crosses of his life hitherto, 
be doth not account this tlıe least, That he is 
this day not only suspected, but accused as an 
enemy to his majesty and his religious govern- 
ment; and the thing that he is especially ac- 
cused and charged with, is, that of breaking 
the Glass Window, whereunto himself giveih 
this Answer: 

That in the Time of king Hen. 3. this church 
uf St. Edmonds in Sarum was built, and that 
there was a College of priests there ;: for there 
was au house adjoining, called The College to 
this day. That by the act in the time of Hen. 
8, this college came to the crown, and there re- 
ınained until king James granted it to Gouge 
and Lloyd, who alterwards grauted the same to 
Bartholoınew Tookey, and others, to the use of 
the parish of St. Edmonds, together witb the 
advowson and free disposition of the vicaridge 
there, which they have by grant from his sard 
late majesty king James. 

And though he did conceive the said Church 


r 
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to be a lay-fee, yet he offereth this, that what 
he hatb done, was. not to usurp authority over 


the bisbop ot’ Sarum, nor ia Opposition to his 


majesıy’s government: But the parisbioners, 
and such as are vestry-men of the said parish, 
have time out of mind assembled, and met upon 
oGcasions, in a little room called the Vestry, in 
or near to the church of St. Edmonds; and 
ıhere ıhey have used, time out of mind, to 
make orders, whereby new windows have been 
made, dirers seats in the church altered and 
new made, and many other things done for 
ornament, and otherwise, in the same; and 
this without any order from the bishop of 
ech or any cther ordinary, for the time 


ing. 

For this Window that is charged to contain 
the History ofthe Creation, he answereth, 

That it ıs no true relation or story of the 
Creation, in that true männer as it is set 
down in tbe book of Moses ; but there are 
made and committed by the workmen divers 
falsities and absurdities ın the painting of the 
same Window, as that he hath put the form of 
a litıle old man in a blue and red coat, for 
God the Father, and bath made seven such pic- 
tures; whereas God is but one in Deity: and 
in his order of placing the several days works 
of God ın the Creation, he hath placed them 
preposteronsly, the four.h before the third ; 
and that to be done on the fifth, wbich 
was done on the sixth day; and in one*place 
he hath represented God the Father creating 
the Sun and Moon witl: a pair of coınpasses in 
his hand, as if be had done it according to 
some geometrical rules. 

That ıhis was not one of the greatest and 
fairest windows in the said church, it contained 
only four lights ; for the cost at first in setting 
it op could not be more than 40 shillings : and 
that which is broken is very little damage to 
the Window, and may be repaired for a very 
hıttle cost. 

He conceiveth, for his defacing of this pro- 
fane Representation of God the Father, it is 
not so heinous a crime as deserves the sentence 
of this honourable Court; and fur his Defence 
be saith, That be hath for many years past 
(he setteth down for thirty years past) been 
setiled and resolved in his Judgment, and that 
upon good and sound authorities (as he con- 
ceivetl) that it is utterly unlawful to make any 
such Representations of God the Father; and 
by such authorities as were setout and declared 
in tbe time of queen Elizabeth, and otherwise, 
for the taking down and abolishing supersti- 
tous Images and Pictures, especially ın the 
Churches. 

He was thereupon the rather emboldened to 
desire and endeavour the taking away of the 
saıd Window; and because ıt had been a cause 
of Id -plainly to some ignorant people. 
He saith he was placed in the church in such a 
seat as that the suid Window was always in bis 
eye, Juring his abnde in ıhe church ; and not 
out of opposition to the king’s ınajesty, but by 
special order and agreement of the Vestry, 


about Januery 1629, (wherein it was ordered 
that Mr. Shertield might, if he thought fit, take 
down the said Window, and set up new glass 
for the same) he thereupon did with his staff 
pick out some of the glass in that part of the 
Window only which represenied the Deity ; 
but for the doing the same through combination 
with others, and by force, he denieth the same: 
and that he should do it contrary, and against 
the command of the said bishop of Sarum, and 
his said act, and letter supposed to be sent, this 
he also denieth, and saıth, tbat he had no no- 
tice tbercof in any part.—And to all the rest nf 
the Misdemeanours and ÖOffences charged in 
the information, he pleadeth Not Guilty, and 
submitteth himself to the Judgment of this 
honourable court. 


For the King. 


Solieitor General (Sır Richard Skelton). For 
that divers things seem to be set forth ın the 
Defendant's Answer, which have not been . 
upened; we that are of counsel for (he king, 
desire that the Answer way be read; and the 
rather, because he hath thereby confessed more 
than we bave proved, or indeed could prove 
against him. 

Whereupon the Answer was read in effect 
as followeth : j 


The Answer of Henry Sherfield of Lincoln’s- 
Inn, in the county of Middlesex, esg. to the 
Information of sır Robert Heatb, kt. his 
majesty’s Attorney General. 


All advantages of exception to the uncer- 
tainties and insufliciencies ofthe said Informa- 
tion to the Defendant, now and at alltimmessaved: 
Tbis Defendant saith, Thatk. H. 3, founded 
in New-Sarum the college of St. Edmonds, 
and the church thereunto belonging. That 
there belonged unto the said College and 
Church, a provost and 13 priests, which had 
maintenance there allowed them. That inthe 
time of k. H. 8, by the act of dissolution, the 
said college "and church, with the revenue 
thereof, came to the crown, and so remained 
tll septimo Jacobi, who granted the same to 
Gouge and Lloyd, who alienated it to Baylie, 
who conveyed the whole premises to Bartho- 
lomew Tookey, one ofthe defendants named, 
who, ın 13 Jacobi, for many good uses, con- 
veyed ıhe same to the use of the parishioners 
ofthe same church. 

That this Defendant is one of them, so that 
the right of the said church is in the said pa- 
risbioners, who are seized thereof, as of their 
lay-fee; and the said church is exempt from 
the jurisdiction of the bisbop of Sarum; and 
that they, as lawful vwners, had lawful power 
without the bishop to take down or set up any 
window, and to do any other thing in repairing 
oradorning the said church, and for reformation- 
of such things as are amiss in the same. 

And that he, this Defendant, and the rest of 
tbe parishioners being Vestry-men, have met, 
and have used to meet for a long while, and 
tbeir predecessors, time out of mind, in the 
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Vestry-house, and tbere bare made orders for 
tbe taking down, and setting up agnin, parts 
of tbe church. They bave taken down glass 
windows, they bave removed altars, roodlofts 
have been pulled down, seats pulled down and 
altered, the palpit taken down and set in ano- 
tber place ; and these and pe otber things 
without any special licence of the king’s ma- 
jesty that now is, or of his father king James, 
or of John lord bisbop of Sarum, or of his 
predecessors. 

That at a meeting of the said Vestiy-men of 
the said parish, this Defendant being one of 
tbem, in or about January, 1629, it was or- 
dered, that this Defendant might, if he pleased, 
take down the said Glass Window, being in 
the south-side of the said church, 80 as at his 
own cost and charges he wouid repair the same 
with new plain glass. And this Defendant 
beiagto come to London, desired it should be 
done before his return; and tbat the gluzier 
might not mistake the window, be pulled down 
with his staff two or three of the small quarreis 
of glass, and so left it to tlre church-wardens to 
be done. 


That be is accused ta be an epposer of his 
majesty’s government, and of the reverend 
bishops ; and this by the procurement of those 


that are ignorant ofthe thing, which this De- 
fendant accounteth a very great aflliction. 

He saith, That this Window, and the paint- 
ing therein, was not a true Representation of 
the Creation; for that ıt contained divers 
forms of little old men ın blue and red coats, 
and naked in the heads, feetand hands, for tlıe 

icture of God the Father; and in one place 
is set forth with a pair of oompasses m his 
bands, laying them upon the Sun and Moon ; 
and the painter hath set him forth creating of 
the birds on the third day, and hath placed the 
picture of beasts, and man and woman, the 
man a naked man, and the woman naked in 
some part, as ınuch as froın the knees spwards, 
rising out of the man ; and the seventh day he 
therein hath represented the like Image of 
God, sitting down, taking his rest : whereas 
tbis Defendant conceiveth this to be false, far 
there is but one God, and this representeth 
eeven Gods; and the Sun and Moon were not 
made on tbe third day, but on the fourth day; 
nor the treesand herbs on the fourth day, but 
on the third day ; nor the fowls on the third 
day, but on the fifth: and man was not created 
on the fifth, but on the sixth day; nor did the 
Lord-God so create woman as rising out of 
man, but he took a rib of the man, when he 
was in a deep sleep, and thereof made he the 
woman, in all which the workman was mis 
taken: in regard of which falsifications, this 
Defendant deemeth, that this was not a true 
Representation of the Creation, though it be 
so pretended, but rather an abuse ofthe true 
and lively Word of God, which to pull down, 
as aforesaid, cannot be any oflence in him, 
this Defendant, as he conceireth, at least in 
that manner as in the information‘ it is pre- 
tendel. Butin as much as he is nocused of 


infidelity and impiety to Almighty Ged, and to 
be disatiected to the king, therefore this Defen- 
dant humbiy craveth leave to declare his opi- 
nion in the thing itself. 

And be saith, that he believeth it altogether 
unlawful to ınake the Representation of the 
true God in any church, or wall, or window ; 
and this he hopeth to make appear by tlıe 
Scripture, by orthodox Writers, Councils, and 
Decrees of Emperors, and by « certain Book 
ofthe now bisbop of Sarım (Dr. John Dave- 
nant) written on one uf St. Paul’s Epistles, in 
tbe 97th and 98th.pages; kmg James’s Book, 
intidled his ° Premonition to all Christian kings 
“ and princes ;’ ıhe Book of Homilies, set forth . 
by authority, and therein the Homily against 
Idolatry in particular: That this being so false 
a Representation, and so profane a setting 
down ofthe Image of God ıhe Father seren 
times, he, this Defendant, being a parishioner, 
and troubled therewith in conscience hy the 
space of twenty years, for that he could not 
come into ıhe church, but he must see it, 
sitting right opposite to it, he was much grieved 
thereat, and wished a long while that the same 
were removed, and yet ın respect of himself 
laboured still to disatfect bis thoughts; but 
seeing the dishonour done to God thereby by 
some ignorant persons, (as this Defeintant was 
informed by the pastor of the said parish) and 
fearing that others might offend in Idulatry, he 
(by order of the Vestry aftresaid) did take down 
some little quarrels of the Window; and it was 
done by bim only, without any disturbance, and 
he did it only in such places ofthe glass as 
the Representation of the Deity so falsitied 
was: lie did it not to arrogate to himself nutho- 
rity, but asbound to do wliat be did to preserve 
a goorl cousciente ; it was not done riotously, 
nor by combination with any others. And he 
geith, That he never deserved, nor will deserve 
such a bitter charge, as, through the malice of 
his enemies, is laid upon him by the said Infor- 
mation. And he saith, that he, and other of 
the Defendants, were justices of the peace, and 
not altogether private persöhs, and they were 
parishioners, and entrusted, as aforesard ; and 
the taking domn ofthe Window seemed to be 
warranted by the statute of Edw. 6, and by 
the late queen’'s injunctiohs, set förth in print 
im the first year of her reign, whereby it was 
commanded that all idolatrous and supersti- 
tions pictures, röodlofts, zitars, and other 
relicks of idolatry, especially in churches, should 
be defaced and abolished, but the wall pre- 
served, and this to be done by the chutch- 
wardens, and these injunctions being by act of 
parliament, they are still in fuorce, as he con- 
ceiveth. And inthe 13th of Eliz. in the con- 
vocation held by the Archbishops, amongst 
other Canons, this for taking down and SESEE 
idolatrous Pictures and Images "ns one, and 
made an article, that the Church-Wardens shall 
inquire whether it be done accottlingly : and 
the same ordered zn Conrocation, in the 
1st of king James. He salch, "Fiat he doch not 
eountenance any contemners of the Church, 
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nor ever did: that tke painted Window afore- : im eleven several places. And after she went 
said was one of the mennest Wiuduws in the ; by the sama window, and saw ı broken ; but 
saul church, contsining but four lights, whereof | being on the outside, sbe did not then see it, 
all the glass at Grst was worth but 405. aud yet she heard one groan, which sbe conceived 
all that was taken dawn bythis Defendant, was | was Mr. Sherheld fallen iram the sent whereon 
not worth more than 18d. | he stood, to the ground. And she the rather - 

And this Defendant denieth that the bishop | believeth it was Mr. Shezfield, because he af- 
of Saram seas to hiıa to forbid the taking uf it" terwards sent for a horse, and rode home. 
down ; and denieth that he had any notice by.| That afterwards the window was bruken by 
way of act, letter or monition to the contrary, | another, and a pitch-fork left in it; and divers 
or tbat any such came to his hands. But this | other windows ware alao broken, but by whom 
Defendant saith, That he often attended che | this deponent kuoweth mot. Thas therefore a 
lord bishop, as well upow tbis defendant’s own | watch was set, and conıinued for a fortnight, 
basiness, as on the bishop’s occasions; und yet | to see who should attempt to break any of the 
his lordehip never used any speech thereof to | windows of the said church. 


bi au all. And therefore this Charge, that ıt Elizabeth Bowen, the Seston’s Danghter, 
was done by tbie Defendant against tlıe bishop’s | sgich, That Mr. Sherfield came to this depo- 
directions, Is not true, as will appear by Prouf. | nent’s mother, about three ur four of the clock 
But ıhiıs Defendant doth aver, wbat he hath | ;, che afternoau, a little after Michaelmas, 
done is lawfully done; and to all other the | and commanded her mother to open the chusch 
Offences, &c. he pleadeth Not Guilty. door for him, and she did open it : when he was 

Sul Gen. Here is a confessien ofthe fact, | in the church he said, Get you about your by- 
and a justification ; and therefore we made ne | siness;; and when her little brother brought in 
examinations or inberrogatories; for es I sail| Dart of the Glass ofthe Window, saying, Some- 
befure, so I make boldto say again, that he body was within breaking some of the win- 
bath confesse nıore than we could prove | gJows of the chuxch, sbe then run out of hes 
against hin. The Clueation is, Whethera pa-| futher’s house and went unto the church, and 
ruhioner may of himself undertake to pull| saw him beating of the ladder, and heard him 
down and set up what he conceiveth to be Ido- | 1ajk to himself, and thereupon said to her mo- 
ietrous, and so take upon him tn be a reformer? | xher, That she thought Mr. Sherfield was mad. 
In ıhis Gestleman’s Answer, you see how curi- | That thereupon Mr. Sherfield came out of tbe 
aushe hat been in confuting the painter that | church, and went into the clerk’s house ; and 
is dend 100 yenrs ago. (Nay, it hnth been | after he had been there a little space, he went 
there these 300 ea said the Archbishop of again into the said church, and bolted the 
York.) From ıhe 5th of January 1629, till | door after him on the inside, but she peeped ia 
October following, he could God no Oppor- | ar the door, and saw hiın break the window 
Wnity to execute the Vestry's nrder; and yet | wirh his black staff, which had a pike in the 
he saith, sbortiy after the order, he did with | end of it. That the staff broke, and he’ fell 
his staff take down some of the quarrels of| down into the seat, and lay there a qunrter of 
the Window, &c. First, for the manner of} an hour groaning; but what hurt be had, she 
coming into the church, weshallreada Witness | „noweth not. That he afterwards kept his 





or two for that. house for a month. That the Window was 
DE - te | broke afterwards, and one Jolın Palmer seen 
Drrosırzous of V 1, on tie Kuga per there about four of the clock in the morning. 


Bowen the Sexton’s Wife saith, That Mr. | „ Pr. Webb af Steeple-Ashton saith, That Mr. 
Sherfield came unto her (her husband not be- | Sherfield comisg thither to keep a court-leet, 
ing at home) and said, Woman, bring the keys | be afterwards went with this deponent into the 
of the church-door, and lex me iso the church; church of Steapie-Ashton to view it, and be 
whereupon she presently brought the key, and asked this deponent ‚why. they sbould bestow. 
opened one of the little doors af tbe ch, so much cost in their windows; and he de-. 
and Mr. Sherfield went in, and made the door | Clared his dislike tbereof, giving ıhese reasons, 
fast unto him, and stayed there alone by him- | 19. wit, That it made the windows darker; and, 
self. That when-he went into the church, he | it was the occesion of idolatry: and he con- 
said, Now, woman, ge about your business, ferred with this deponent about the window. 
while I walk in the church. That tbereu now in question, which he said he would have 
she went into her house, and after she had taken down; but the bishop’s chancellaor op- 
tarrigd nlitıle in her house, her child, thak was | das him, and said, He knew no cause why 
abroad gathering of sticks, came in, and | he should, for that it was a lay-fee. 
brought her two or three pieces of the Glass); John Iymminge of the city of New Sarum 
Window, and aid it was done by a man ell in | seith, That be hash been thirty years a pari- 
Mack. Thereupon sbe went to a private door | shioner, and two years ago he was ohurch-war- 
aud losked into the church, and she saw Mr. | den of the parish of St.. Bdmund’s in ıhe city of 
Sberßeld stauding upon a seat some four foot| New Sarum ; that then the order was made, 
above ıhe ground, and so he stood breaking | when he was chunch-warden. That he was 
the window with a black staff with a pike in | present in the vestry at the making thereof. 
&he end of ie, That,the Windpw was bsaken | That Mr» Sherfield moved the matter to the 








Li 
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rest that were present, and they all consented 
thereunta, saving two, who said, They desired 
to have the lord bishop’s leave for doing it. To 
whon Mr. Sherfield said, Do not trouble your- 
selves, I will give my lord bishop satisfaction. 
That the bishop afterwards sent for this depo- 
nent, being then church-warden, as aforesaid ; 
and he went to his lordship, who told this depo- 
nent, He had heard of such an order or agree- 
ment to have been made at the vestry, and 
asked this deponent if it were so ? This depo- 
nent answered, That it was so : thatthereupon 
the lord bishop said, Let it not be done, and 
gave directions and commandment to this de- 
ponent, not to give notice of this inhibition 
therein to the rest of the vestrymen. 


Francis Roberts, servant to the bishop’s Re- 
gister, saith, That an Agreement was brought 
to the bishop under Mr. Sherfield’s hand, and 
the hands of divers others, by Mr. Sherfield ; 
and tbe effect of the order was, as he taketh it, 
for the taking down. of the Windaw, ın the 
south porch of the church of St. Edmond’s ın 
the city of New Sarum. That the lord bishop 
caused this deponent to take & copy thereof, 
which he did; and thereupon the church- 
wardens were sent for, and were forbidden by 
the bishop to put the same in execution, and 
made a public act thereof, which this deponent 
wrote. 


‚It was urged by those of the King’s Counsel, 
that the Answer was not in this rightly opened, 
and was therefore one of the reasons why they 
desired the Answer itself to be read. In tlıe 
Answer he justifieth the act as well done; but 
the counsel that opened the same, did now 
shew it so to be. 

Mr. Herne. In opening the Answer, we 
declined, as but an opinion of the Defendant, 
and from this a man may recede: It was not 
the point in issue, therefore we were advised 
not to stand upon it; and we do acknowledge 
the church to be a parochial church, and sub- 
ject to the bishop of Sarum. 

Whereupon sir John Finch desired that John 
Lymminge’s Deposition might be read again, 
and it was read to this purpose, “ That Mr. 
* Sherfield said he would satisfy the bishop, 
“ urging tbat this was after the bishop’s inhibi- 
“ tion :'-but this did not appear to the court.— 
Sir John Finch concluded the Evidence on the 
king’s part: the question is not what is fit to 
be ın a church ; the matter is, that he hath ta- 
ken upon him to determine what is fit. He is 
an antient reader, and well read in the law; 
but our law saith, (and this every one know- 
eth, that hath sucked the least sweetness from 
the Books of the Law), That the church must 
be governed by the reverend bishops of the 
church. That it was a parochial church he 
knew well, for that himself was a parishioner : 
and though his counsel decline this, yet his De- 
fence is, ıhat it is a lay-fee, and that he might 
well do ag he did, to pull down 'the Window. 
He is well acquainted with the bishop, and yet 
would never desire his leave in taking it down ; 


but he goeth to the restry-for power to do it, 
and yet there it is his own motion ; and wheu 
some questioned their own power to do it, he 
beareth them in hand he will satisfy the bi- 
shop. When he cometh to Steeple-Aslıton to 
Dr. Webb, there he saith it is a lay-fee ; for he 
being a justice of the peace, that seemeth to 
add another wing to bear him up: Bat the 
matter’s not in question, it appertaineth to the 
ecclesiastical jurisdiction. For the bishop’s in- 
hibition, that Mr. Sherfield, being a vestry- 
man, should not have notice of this, this is 
very improbable. If it had been done in exe- 
cution of the vestry’s agreement, why then was 
it done so privately, and not some of the vestry 
called to be with him ? But to have the doors 
shut, to do it with such privacy and so many 
colours, as reading in a book in the churclhı, 
walking and viewing of the clerk’s house ; this 
could not be but that he feared something, and 
that this was the inhibition.- 

Note, This was a great defect in the Proof 
of the king’s part, that ıhe relator cauld not 
prove that Mr. Sherfield had notice of the bi- 
shop’s inhibition : nay, he had not the act of 
the bishop, which was so easy to be had, to 
shew in court, for which the bishop of London 
was much displeased, and so was the Lord- 
Keeper. _ 

To reınedy this, if it might be, the bishop of 
London (Dr. William Laud) desired that Dr. 
Lyan, the bishop of Sarum’s chancellor, wbo 
was the relator in this cause, might be beard 
what he could say to this point. And he was 
permitted to speak, yet could not directly say 
that Mr, Sherfield had any notice of the bi- 
shop’s inhibition ; yet he Mentioned a letter 
that was sent to him to give him notice of the 
bishop's commands 'to the. contrary, . but it 
could not be proved that ever any such letter 
came to his hands, ' 


For ihe Defendant. 


Mr. Herbert. That the Information con- 
tained seven several Charges against the De- 
fendant ; for five of which, that is to say, 1. 
That he being factiously di»posed, and disaffect- 
ed to his majesty’s government, on his own au- 
thority took upon him to deface the parish 
church of St. Edmond’s in New Sarum., 2. That 
he is an opposer of the authority of the reve- 
rend bishops and their government. 3. Tlıat 
he isan encourager and mnintainer of all such 
as are ill-affected persons to their government, 
and contemners of their authority. 4. That 
the defacing of the Window ın question was 
done by combination and confederacy between 
him and ten others, Defendants. 5. That this 
was done riotously aud routously with force and 
arms. 

For all these I appeal to this honourable _ 
court, what colour of Proof hath een made ; 
only it hath been proved that the Defendant 
himself took down a little of the glass of that 
Window. And there hath been some offer of 
Proof made, that it was done against the Lord 
Bishop of Sarum’s Inhibition. And wherens 
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the said Dr. Lynn, the'said Bishop’s Chancel- 
lor, hath endeardured 10 prove some things out 
of cuurse for this last Charge, we sball desire 
and beseech your lordships to consider that he 
is the prosecutor of the cause against the De- 
fendant. For the manner of the prosecution, it 
batb been very violent, injurious, and savouring 
of ımalice. he was the man that went to these 
Witnesses and furty other persons, tn raise up 
and frame a Charge-upon the Detendaut. He 
exhibits a foul bill, or causeth the same ta be 
exbibited agaiost the Defendant, and ten others. 
And then falleth off from all those ten, and de- 
sireth that two of tbe defendants might be wit- 
nesses for him ; and when he had thus dene, 
never usedthem. And this, my lord, hath been 
ibe manner of prosecution. 
For the taking away of the Glass Window, it 
is true, we confess we did take down part of the 
glass; bat for che second thing, it doth not ap- 
pear that he had notice of the Bishop’s Inhibi- 
tiun. And whereas sir John Finch hath insisted 
upon some probabilities for Proof hereof; we 
hope this cause shall not be sentenced according 
to ptobabnilities. Now though the Charge of 
those fire before mentioned be not’ proved, nor 
any interrogstory administered to prove them, 
yet we shall desire leave to ofler our Proofs to 
the contrary to your lordships considerations. 
And first, as to.the Charge that weare ill af- 
fected to the Church Government, and an en- 
eou of ıhose that be like minded, and this 
for private ends, and out of a privatespirit: We 
answer, That Mr. Sherfield.the Defendant hath 
on tbe contrarv, in all his actions, been con- 
tformable to the canons and constitutions eccle- 
s:astical, the Ritesand Ceremonies ofthe Church 
of England. That he hath been so für from en- 
couraging such factious persons, that he hath 
been very active in his place to punish Separa- 
sts. And that he did not this (in removing 
this little guantity of glass) of his own head or 
private spirit ; but it is true, he conceived it to 
be idolatrous, and so was it tlıonght by the pas- 
tor of the church, and by all ılıe men of the ves- 
try thought fit to be removed. . What we did 
therefore, was no way out of a singular or pri- 
vate spirit; nor our own authority, but by order 
from the vestry;; not in opposition to tbe church 
government, or governors ; but as in respect to 
the nature of the thing. Besides, allthe Ca- 
nons, Constitutions, and Commands for taking 
away such superstitious and idolatrous relicks, 
we shall prove, in fact, there has been much 
slolatry committed therewith. Wesay, that of 


& long time there hare been meetings in the. 


vestry by some antieot men of tbe parish, and 
this by power from, and under the ecckesiastical 
governors; and thisthey have used te do, they 
have ordered many such tlıings, and they agreed 
this Window should be taken down by Mr. Shier- 
held, ıf he thought fit, and to set up new glass. 
We go not about to ebtitle the vestry to any ju- 
risdictivn; we say they are fespondent to the 
bishop, and he may punish them if they abuse 
tbeir power : but though they have oot legally 
a jurisdiction, yet de factu tliey do meet, und 
YoL. 117. 


do such things, though it be not justifiable; yet 
this is the question befure your lordships, Whe- 
ther those of his ınajesty’s learned culncil Can 
make it a crime, Yen, or No? The curate and 
church wardens assented, as is required by the, 
stalute. 

The queen’s Injunctions, 1 Elız. give power 
to the commissioners and orbers to take away 
things of this nature, especially in churches, pre- 
serving tlıe walls, &c. So in the Articles set 
out in 13 Elia, to enquire whether ıhey were re- 
ınoved, Yea or No. Afterwards therc was the 
like in the first of king James; aud the Canons 
contain one particular of the like power given 
to the church wardens to enquire of such mat- 
ters, &c. 

Depositions of Witnesses an the Defendant’s 
part read. 


John Joye of the city of New Sarum, gent. 
saith, That he hatlı known the Defendant alıove 


"20 years, and hath ever since observed him to 


be conformable to the church of England; and 
that the Defendant, when he is in health and 
at home, is present at divine service and ser- 
mons, and that during all the time of this depo- 
nent knowing of him, giving good example by 
his religious and pivus carriage unto others; and 
that this deponent hath known tbis Defendant 
divers times 10 have received the sacrament of 
tbe Lard’s supper kneeling.— That this depo- 
nent is a parisbioner within the parish ofSt Ed- 
mond’s in Sarum, and a vestryman.That the 
Vestrymen of the said parish have met, and 
used to meet as often ns tliey thought fit, aud 
used to make orders for repairing and adoruing 
the said parish cburch, and bare hitherto many 
times ordered the taking down of «eäts in the 
church, and the setiing up of new, taking down 
of windows, walls, and pieces of the. same 
church. And this deponent rememberetlh, that 
about 20 years siuce, a new pew waserected in 
the middle of the church fur the minister to 
read prayers in; and 14 years since a new pul- 
pit was set up, and part of the minister’g seat 
was again altered ; there was also a new loft 
made for ringing of ıhe bells, and thirty seats 
were taken down and new made, and a glass 
window in the Towers was quite taken away ;' 
and all this was done without any special order 
from the bishop of Sarum, for the tisne beiug, 
or any other ordinary, and never any doubt or 
question was made thereof.—That upon the 
16tlı Jan. 1629, at a meeting iu the said vestry, 
hy the vestrymen, it was ordered, that the Win- 
dow in question should be taken down, arıl tlıe 
reason why, as this deponeut remmembreth, was 
for the darkness caused by it, and for that it 
was superstitious; nnd that five of the said ves- 
trymen were Justices of the Peace within the 
said city of New Sarum, 


Mr. Herne noted, ıhat the Defendanr’s Wit- . 
nesses are Justices of the Peace, and such as 
bave been mayors of the eity, and are aldermen 
there ; but the other’s \Vitsesses are poor peo- 
ple, and silly. women led by Mr. Chancellor. 

IM s 
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This Witness and many others, testified the 
Defendant to have been couformable during all 
the time of their knowing him, and olwerraut 
of the rites and ceremonies of ıhe church of 
England. 

Peter Thatcher, clerk, vicar of the parish 
Church of St. Edınond’s ın New Sarum, saith, 
That he hath known the defendant, by the space 
of 8 years last pust; ıhat when be is well, and 
in good healtk, he cometh to church, aud there 


stayeth all the time of divine service and | 


sermon, and hath received the Sacrament of 
the Lord’s Supper kneeling. Tbat there was 
an order made in the Vestry, where tlıis depo- 
sent was present, for takuıy donn ef the Win- 
dow in question by Mr. Sherficld. That he 
hath seen the said Window since it was broken; 
that the Story intended ıhereby to be set fortlı, 
may well enough be discermed, und tbis, upon 
his certain knowledge, for he took special no- 
tice thereof, apon Saturday last, before his Ex- 
amination; that there are no letters in tlıe 
Wiudow aforesaid, describing the Representa- 
tion ofthe Creation. That itmay be amended 
for a very smail matter. Tut it is net so good 
work as some other windows nf the churclı. 


"That he hath heretofore seen an accompt, made 


iu the time of Henry 7, of Charges in setting 
ap certnm Windows in, the said church, whichı 
are all paintel ginss; and there was set down 
a particular of 94 foot of glass, set up.at Id. a 
foot, and this Window in question containeth 
72 foot of glass or thereabouts. 

Note, That in the time while this Depaositien 
was reading, Mr. Shertield caused a map of the 
sard Window tn be presented to the lords, re- 
presenting the said Window, and all the seve- 
ral breakings of the same, set forth in colours 


"like the window itself, which wes inspected by 


the lords. 
The Bishop of London at this time took some 


"exception to the testiinony of the last Depo- 


neut, Peter Tlıatcher, for that he satth he know- 
eth he comerh to church, and stayeth there all 
the time of divine service ; whereas he knoweth 
that this Ti:atcher himself hath not read all the 
divine service in a whole year together; Ihe 
Aath not done it heretofore, whatsoever of 
late he hathı dune for by-respect. 


Then proceeded the Deposition of the said 
Peter Thatcher: 


That the Picture ofthe old man in Ilue and 


yed, is taken to be the pictäre of God the Fa- 


ther, the C’rentor of Heaven and Eartb; and 
thatshe is taben tu be there represented crenting 
the birds und beasts, the sun aud moon, and 
speaking to Adam aud Eve, &c. That, as this 
deponent taketh it, tlıere are many mistakes, 
falsities anf absurdities contamed in the said 
Windaw. That he sam Emma Bronne bow- 
ing to the’ Window aforesnid, on which occa- 
sion (this Deponent coining in the mean «hile) 

asked what was tlie cause she so bowed. To 
wbrch she angwered, I do itto my Lord God. 
Why, said this Deponent, where ıs he? Said 
the said Kama Bronue, In tbe Window, is he 


not ? This deponent thinketh he told this De- 
fendant of the same, but doth not remember 
the time when. 

Michael Mackerell, of the city of New Se- 
rum, gent. saith, That be hath known the De- 
tendant, by the space of 20 years and more, 
during all wbich time be hatlı beeu coniormabie 
to the church of England, and duly repaireth to 
the Church and Sacrdinent, &c. That this 
Depönent knoweth he hach called divers in 
question for their Inconformity, and divers hare 
heen accused for Anabaptisıs and Separatists 
before him, and other justices of ıhepeace in 
the same city, and some of them were impri- 
soned, some bound to their good behaviaur, 
and some otlerwise punished by his means; 
and the deponent set down the names of those 
who were called in question for Inconformity 
ja particular. 

James Palmer, of the city of New Sarum, 
senior, aged about 80 years, saiıh, That in the 
said parısh of St. Edmond’s, for -50 years past, 
be bath known divers of the parislioners to 
have met from time to time in the vestry of the 
said church, which is part of the same church, 
or adjoineth thereunto; and they have ordered 
mauy things for reparation of the said church, 
withoat the bishop of Serum, or any of his pre- 
decessors ; and dnens of the said parish are, 
and have been called, and have been and are 
vestry-men of the said clurch, and they have 
done dıvers duings in the church withdut tbe 
bishop's iegre, as namely, the place of reading 
the ‚Service was altered from out oftbe choir, 
and appointed and ordered, by them ı0 be read 
in the hody of the church, without license from 
the bishop:: And therefore the parishioners dıd 
not ask leave in this case, of the bishop, to re- 
move the said window, 

The Bishop of London. Often Vestries take 
upon them tbat authority which pertaineih nat 
unto tbem,and usually transgress their bounds ; 
they were made by the bishaps heretofore, 
where they are granted and suflered, and in 
many Cases, by the common law, we cannot do 
without then. The truth is, that the Archdea- 
con il every diocese was wort to be ‘ ınagnus 
‘“ oculus episcopi, to view and inform the 
bishop of ıhe things fit to be reforsred. But 
you will say, Shall not those men repair, nor do 
any thing in tie church without leave? Yes, 
they may, but nat doubtful things ; therefore 
for such things they should ask license of the 
bishop at their perils. 

The Lerd Keeper. So for mending of a wall, 
or repairing tkings not well done in the church, 
vestry-men may do it; bat when ıbey do ıll, 
they are to be punisbed. 


February 8. 


This day the Defendaut's oounsel proceeded 
in reading their Witnesses for their Defence. 

Wilham Antopp ot the cry of New Sarum, 
gent., eaitlı, T’hat heretofere, sbout 9 or 10 
years since, he took notice of one William 
Trumpetter, who came = a stranger into tbe 
town ; aud this .deponent after understood bis 
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name was Aldersey. That this Deponent hath 
observed the saxl William putting off his hat to 
the said Window; aud that the said William’s 


master, called Beech, did kneel down end pray. 


before the Crucifix in one ofthe windows. This 
Depouent had. conference wiıh the sad Wil- 
liarı, and with his said master, che said Beech; 
and in their talk hey much commended Pic- 
teres in Church-Windows, and praised Cellar- 
mine’'s Writüngs; wherefore this Deponent did 
conceive them boıb to be Homish Recusants : 
And this Deponen: saw the said 'Trumpetter 


knecling and prayiug towards the said window ;- 


. and ıhe said Beech kneeling before the Crucifix, 
besting his breast, which tlsis deponent did con- 
ceire was idolatry. 

‘Here the Deisudans’s Counsel aflered to 
Kg something to discharge the Defeudant of 

poiut, as to the doing oftbe said act con- 
wo the lord bishop of Sarum’s Inbibition. 
hereunto Mr. Attorney said, Tlıat this was 
not worthy to be insisted on, because they bad 
come short in Proof against him : But as for 
Mr. Chancellor’s enquiring inte the said of- 
fence done, we coneeive it was rightly done, and 
proper for him to do it; for that this fact is of 
a mist cognizence, ecolesiastical and temporal ; 
and therefore, be being an ecclesiastical ofäicer, 
it was not a fault, bus a commendable thing in 
kim strietly to enquire ofthe thing as be did, 
and ız was his duty 30 to do. And for the pre- 
ing and pre-examining of the witnesses, we 
sey, ın this case by him it was lawfully done, 
and they were justiy' prepared. 

The Defendaut’s Counsel ‚proceeded, and 
sesd divers Statutes and Proclamations, and 
uber Becords and authorities in justihication 
of the Defendants fact, a8 concerning the na- 
ture.ofthe thing. Aud Girst was read the par- 
tcular Injuaction in the paint, get out 1 Eliz. 
tbe 23d Article gr Injunction ; Church-War- 
deps are to see the Churches kept clean, aud 
all loathsameness by dust ar otherwise remov- 
ed; That they have in the Churches the Holy 
Bible and Homilies, late set autin print against 
Rebellion, and otber gutrageous crimes. That 
there be in every Church a fair joining Table, 
and a comvenient Pulpit, Sic. Also they shall 
see that all Shrines, Coverings, and Candle- 
sticks, Pictares, Prigrimayes, Relicks oi famed 
Miracles, Rolls of Wax, and superstitinus things, 
be saken awsy and rlefaced, preserving never- 
theless the walls of the stone buildipgs af the 
Windows. 

Archbishop of Yark (Neale). The Church- 
Wardens exeeuted this by direction of the 
queen's Visitors, not upan their own authority. 

Then waa read tbe Article touching this 
matter, set forth in the Book of Artich«s, in the 
15th year of the late queen. I’he title of 
which book is, “ Articles agreed upon by Mat- 
*thew Archbishop of Canterbury, and the rest 
*of the Reverend Bishops, 3 Aprilis, 1571. 
The Article self runneth thus: Item. \Vhe- 
her all Shrines, Goverings, Rolls of Wax, &c. 
and pictures of “false and feigneil miragles, be 
mored and abolislıed. 


Bishop of London., | do vot think that the 
Story of tbe Creation was a Picture of fulse 
Mirasles.—T'he canon of 13 Eliz. was, That 
the Church-Wardens should-enquire and makg 
presentment of such things to the bishop or 
ordinary ; but.it gave no power to thew, being: 
but lIny men, to du what they would in reform- 
ation. | 

Archbishop of York. The Injunctions were 
in 4 Eliz. when ıhe C’harclı was very much, out 
of Order; and this was done hy special conı- 
misgioners, and-not by the Church-Wardens 
power. : 

Then was read the Canon made 13 Eliz. the 
18tb Canon, That the Church- Wardens should 
see the Church kept clean, the Holy Bible ı0 
be in the Churches, and 'ıhe Holy Homilies 
lately set fortlı agninst Rebellion, a fair joining 
Table for the Celebration of the Communion ; 
and all roodlofts,. wooden crosses, pictures of 
false and feigned wniracles, and all other relicg 
of superstition destroyed and demolished ; ıle 
walls of the Churches to he new whited,. and 
sentences of Holy Scripture to he, written upon 
them an great letters, and a bason to be in ılıe 


Church whereia haptism is ta be administered.. 


There was the like made in 1 of king James, 
and 2 Jacobi, 1603, Canon 85, That the Win- 
dass of the Church be well glazed, tlıe paver 
ments even and decently kept: the like care 
to be had for the Church-walls aud Church- 
yards, tlıat they be shut in PUR walls, 
and rails, as hath been accustomed. And the 
ofücers are to see that the neace be well kept, 
and that tlıe Book of Homilies be in the church, 
which speaketh against idolatry and superstir 
tion, &c. 

Mr. Herbert. The matter before zeur lord- 
sbips in judgment, is the reinoval of sume few 
parcels of gJass out ofa Church-Window. Now, 
upon tlings thus opened, whether this be 4 
erime puuishable in this court, we humbly leave 
to your lordships tg judge. But if it shall be 
conceived to be an ornamgaat to the Church, 
and so 9 fault in auy to remove it without the 
bishop’s leave ; we gay it istrye, we did it, but 


.not app gur own private head, the Vestry 


agseed upon it. i . 
And whereas it hat been alıjected, and 
charged, that the Defendant did this to en-. 
crgach upon tie Church-Government, we hope 
it doth not so pow appear to your lardships; 
but that he is a good constaut observer of tlıe 
Church of England. Aad for ıhe taking down 
of this glass, wehave sbewed what we did sim- 
ply, and not so much what cur own opinion 
was, but as it was conceived icolatrous by 
orbers.—If this be a fault, it is then because 
it seemeth to derogate from the honsur and 
authority of the Church and dene in opposi- 
tion to he bisbaps Jurisdiction ; ar else it aris- 
eth out of our Answer, in that we Justify the 
doing thereof, as in our lay-fee. But we,have " 
shewed he did nat this to make a power ın ıhe 
vestry against the power of the bishop; no, 
this was an act of duty to the bishop, and py- 
nishable by him if it were nat well done: so 
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" we do not divide the power from the bishop, 
- büt the question is upon the exercise of this 
power, whether the vestry-men, when thef have 
done well, are to be reprehended; or nhenso- 
„ever they do any'thing about the church, whe- 
tber they must still go to the bishop for leave? 

But tbough this be not an oftence in the 
nature of it, yet it is said, that to us itisen 
offence, because of our Justification ; which is 
not.only de facto that it is done, but that it is 
rightly done by the vestry as their act in their 
lay-fee, wlich' is exempt from the bishop’s ju- 
risdiction. 

To this we answer, That this was only the 
opinion of the Defendant, it was not the Issue ; 
but his disposition is notto stand out in a thing, 
which afterwards appeareth unto him to be 
otherwise; he did eouceive it was a lay-fee, 
and was their impropriation : and though be 
said it was exempt frum the power of supreme 
authority, the archbisbop or the king’s majesty, 
yet he did it as che act of the Church-Wardens, 
which is subject to the bishop. 

‚ For the act itself, the taking. away of some 
little quantity of glass, we have shewed 
you the usage of the vestry, what they have 
dune in other cases; and if every alteration 
in a church should be prosecuted as a crime in 
this court, | suppose the court would be over- 
much filled with prosecutions of this nature. 
Thus much forthe Matter of the fact; then 
for the Manner of doing it, it is pretended, 
tbat it was done against the bishop's Inhibition. 
‚ The Defendant hath denied this point upon 
lus oath, and sheweth probability to the con- 
trary : ıny lord bishop had long and often con- 
‚ ferences with bim, but never spake to him of 
this thing. 

Next, for that circumstance, that by this ex- 
ample of his breaking the Window, some others 
have done the like; but in the Books we find 
only that somebody did break the windows 
again after this, but who it was, is not set 
down. Two orthree times a year for glass 
windows to be broken by accident is a common 
thing. We find also that after this a pitch- 
fork was found hanging in the Window; we 

say that this was discovered only upon Proof, 
and was not in the Plending:: but the men that 
examined this, said that it was a madman in- 
deed that came that way, and threw his pitch- 
fork there, and this might have been proved. 
And sbortly after many more glass windows 
were broken, but where or in what Chnurch it 
doth not appear as I conceive. And. wherens 
“it hath been said by a silly maid that she 
thought Mr. Sherfield was mad; and it batlı 
been said, be went about like a ınadman : We 
say, that if’his faithful care and industry in that 
city for the good thereof, ıf his advice in all 
the kingdom so well known be respected, he is 
, not to be nccounted a madman: he did not 
come ın a mad and braving manner, but se- 
creily, and this is proved by the mother and 
daughter ; we say the more privately it was 
done, the less offensive it was: which we sub- 
mit tn your lordships, and the whole Cause to- 


ether with it. The.Charge against the De- 
endant is, that he did dishonour to the Church : 
but we say that the act was to do honour to 


| Göd. 


Bishop ef London. Was not this done con- 
trary to the bishop’s Inhibition ? Let me ask 


‚this question ofthe Defendant’s counsel. Why 


did Mr. Sherfield promise to satisfy the Bishop ? 
Did he give this satisfaction before he did the 
fact? This I must needs declare to your lord- 
ships, that my lord bishop of Surum hath writ- 
ten to me, and by his letters it appeareth sul- - 
ficiently bow this matter was carried und what 
passed about it : 'If it please my Lord Keeper, 
it may be read. (But this being out of course, 
and a thing to which the Defendant could make 
no Answer, was not approved of.) There hath 
been no fault in the bishop of Sarom; but the 
business on the prosecutor's part hath been as 
ill followed as ever I saw: And on the other 
side, by the Defendant’s counsel, as well de- 
fended ; so much I must say for them. 

Sir Richard Skelton. This offence is clearly 
against the bishop’s authority ; and the greater 
by his Defence set forth in his Answer; und by 
what the Defendant hath shewed, it ag 
he did this by his own authority. The Order 
or Agreement of.the Vestry is no more but 
this: You may, if you please, do such a thmg: 
Mr. Sberfield may, if he please, take down the 
Glass Window ; that is to-be understood at 
his peril, they ‘would not stand to it. This, 
especially in a man of bis example, is not to be 
passed over in these times. I undertake there 
are some spirits now, that if they had been alıve 
in Solomon’s time, would have gone nigh to 
have done violence to the Cherubims; God 
knoweth what would have become of them ! 

Mr. Herne. As to ıny lord of London’s ob- 
jection, that it seeme:h it wasdone after tbe In- 
hibition, Mr. Sberfhield, upon his oath, denietlh 
that he had notice of it. Mr. Chancellor him- 
self saith, he had not notice till after the fact: 
He was often with the bishop, and he never 
used any words about it to him. 

Bishop of London. He undertook to satisfy 
the bishop (and the bishop, you are to know, Is 
not bound to give notice to every man of his 

ublic act;) but your Proofs are, that the vestry 
E done these and these things, without the 
bishop; they prove matter of fact, but what 
was done heretofore, maketh not much for an 
evil custom. Be 

Attorney General (William Noy). We will 
not talk ofthe authority of the Vestry against 
the Bishop’s authority, they were at first made 
and suffered through negligence ofthe prelates 
themselves. The vestry consistsof the minister 
and curate, and some lay-men, I do not say 
Iny-elders; they here, agree for the taking of 
this Window down, but the question lieth not 
upon their power, it lieth upon the fact itself, 
confessed by the Defendant himself: nnd, I 
say, if he had not confessed and proved more 
against himself than the relator himself hath 
done, he might (1 think) have gone without the 
censure of this court, It is proved by the 


.‘. 
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Defendant’s Witnesses; and that he did it, is 
confessed 5 but he alledgeth in his excuse, that 
for 20 years he observed this window, and he 
took offence at it; he sat in a seat in the 
church, and he could not choose but gaze on 
it; be could not rest with a good epnscience, 
but the Window must be taken down: But in 
all these 20 years he never complained to the 
Ordinary ; but after 20 years he proposeth it 
tothe vestry; there were present the church- 
wapdens, the vestry-men, and Mr. Thatcher 
the minister; some were so wise as to question 
wbether ıbe bishop’s consent were not to be 
had unto it: To this the Defendant saith, he 
will satisfy the bishop, but never offered to 
do it: Afterwards ır is agreed Mr. Sher- 
held may take it down, provider he make.it up 
again with new plaio glass. The bishop, hear- 
ing of this, senderh for one of the church- 
wardens, and makes a publick act to prohibit 
the taking of the Window down, and suspends 
tbe power of tbe vestry, if thöyhad any: of 
this the bishop is not bound togive notice: 
The Defendant must do it afterwards at his 
penil, and he told others that the chancellor op- 
ıt. i 

For the Manner of it, when he cometh from 
London, he went in secret manner; it was be- 
tween four and five of the clock, when at that 
tnne of the year it was between day and night, 
growing to darkness: And he went bj himself, 
he took no glazier with'hin,, nor any other to 
witness Iris act, no not so much as any one of 
the vestry-men, upon whose authority he said 
be did it; and thus in private and secret man- 
ner he committed this exploit. It is said by 
the Witnesses on his part, that some did, by 
oceasion of it, commit Idolatry, but Mr. Sher- 
held koew not of it, (for any thing that appear- 
eth; besides, he did not follow the Vestry’s 
order in doing it, for he broke ıt down, he did 
not take it down : he taketh offence atthe painted 
errors, but he hath broken it, and never mend- 
ed it again: But he breaketh that part onl 
which offended him, the head and tbe feet: If 


ihis had been done ın ıhe execution of apub- 


ck act, he would surely bave had some wit- 
messes of it; but be had none, he bolted him- 
self into tbe church, that none might see him, 
he was not willıng to be seen ; so ıt was clan- 
destinely done: If it had been done by him 
upon tbe order, he wonld have consulted with 
the glazier; wherefore certainiy he executed 
his own humour, and not the vestry’s order. 

It hath.been farther said, to excuse the De- 
fendant, that he may and must do it; but of 
how dangerous consequence this ‘may and 
* must be,’ is, I shall endeavour briefly to shew 
unto your lordships. He takes notice, first, 
that the church is a lay-fee, and being in the 
parishioners, and himself a parishioner, tbat he 
may therefore do it: but from this they have 
already started, and they may and must do it; 
for they well know it is a parochial church, a 
endowed with a vicarage, which if they should 
bare denied, we have the record itself rendy 
‚here in court to prove it.—But yet they say, 


there hath been a vestry even from the first 
foundation : and they have done, and used ta 
do divers such things; they have made seats, - 
pulled down seats, removed tlıe place for read- 
ing the service out of the choir into the budy 
of the church, taken down walls of tbe church, 
and tbe like, witbout the bishop’s leave or li- 
cense, and therefore may take down this Win- 
dow. 

My lords, tbere is a great deal of difference 
between repairing and reformiug: Reformation 
ougbt to be made always by the supreme 
power, not by private men: but when private - 
persons, or 3 vestry, will take upon them refor- 
mation, I make bold to say, it is tlie highway ° 
to pull all out of. order with their reformation, . 
Something was said, as if the reason why the 
Window should be taken down, was, because 
the painting darkened the church : But if this 
had been all, I shnuld not have spoken much 
against it. But it was done for reformation, 
his conscience could not bear it. If it should 
be lawful for private men to do tlıus much, 
what will they do next? & | 

Nay, sume hold our church is idolafrous 
and unclean, because Common Präyers are 
said in them, and Masses have heretofore been 
said 'in them ; and therefore these reformerd 
woukd at the next bout take away our churches 
also; this must be next. As to the kneeling 
down to the windows by some; it may be - 
some will do so to a Saint, or one of the Pro- 
phets of theQid Testament, when they sec their 
Baune in a xhurch or chapel, (as in Lincoln’s- 

nn Chapel) uch if they do, then Mr. Sher- 
field must pull«uch windows down, or some- 
body else to wloß conscience it is a trouble. 
Again, because. X is a Cause of Idolatry in 
others, therefore mmst Mr. Sherfield pull it 
down ; but it is such Wolatry as must be con- ' 
cealed from the ordikary. “Suppose another 
man come, and say it is DO ‚ause of idolatry, 
and therefore it shall stand si]; Thus they 
differ first, and then they fight for it; next 
they have partakers on both side ‚and so an 
insurrection may come of it, whicı has many 
times taken its beginnings from lesı Jecasions 
than this: And thougb, God be thaked, in 
this case it was not so, yet it might has been, 
and may be so, if such things should beajjow- 
ed, in other instances of like nature herefter. 
But he may and must do it, because of thegte 
queen’s Injunctions and Articles, &c. 

The Injunctions and. Articks are but to a. 
thorize the Ordinary to enquire of such thing 
fitto be reformed in churches ty tbe church. 
wardens, and ‘other officezs: And they are to 
present it to them, and so tbeyare to be re- 
formed by the power of the Ordnary ın every 
diocese and jurisdiction: And he meaning 
was, that all relics of idolatry and superstition 
sbould be taken away ; but every nNemorial, or 
story of a saint and prophet, is nt a relic of 
idolatry or superstition. Any molıment of 
superstition, or of’ feigned or falsemiracles, 
may be taken down ; but monument, or pic- 
tures for memortals of saints or propiets, are 








* 
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not idolatreus or superstitious. Iftbey should 
them’ so, 
- and tben they may pull them down of their 
own heads, why then, many might, ahd I doubt 
not but some fiery spirits would, take’ upon 
ihem the boldness, to pull down all caıhedral 
churches, because they ure made in form ofa 
cross, which some of. the pmecise sort cannot 
abide : And so, because churches stand for tbe 
most part east and west, they would pull 
them down, because, forsooth, they hold it 
superstition. But reformation is, and always 
hath been a ‘work of public authority, and 
some men have been punished in this court, 


be so, beeause some men conceive 


"heretofore, for offending in this kind. 


In the queen’s time, many went abroad, of 
their own heads, to break down crosses, images, 
and pictures of all sorts, in the 44th Eliz. At 
Banbury they pulled down the cross there. 
‘And in the 12th of kıng James some were 

“brought here in this court, ore tenus, and sen- 
And by the Sentence you 
slıall see what name is given to those men, who 
pulled down crosses; I shall read bus these 


tenced for the like. 


two records, and say no more. r 


Tlie Records were read by Mr, Robert Page, 


‚ the Recorder’s Attorney. 


‘ Bythe Queen, a Proclamation against pull- 
* ing down uf Images aud Pictures: Whereas 
“many violent persons have of late of their 
“ own authority gone about to deface the Walls 
« and Glass Windows of Churches and in their 
“ violence have pulled down Tomds and Monu- 
“ ments of noblemen, and gentismen decensed, 
“to their dishonour, and to (de breach of our 
“peace: Therefore a stricr commandment is 
‘ given that all men forbeo to .break the Pic- 
€ tures set upon tombs or graves, and not to 
€ break the pictures or Pertraitures of the na» 
€ blemen, or others churches, church-wails, 
© windows, &xc. ‚sT any images whatsoever, 
“ without the r/vice of the ordinary, or the 


€ advice uf th queen’s majesty, or her council, 
‘&c. Give 44th Eliz.’ 


The tr Record is this; 


€ In (amera Stellata anno regui Jac. duode- 
“cimo. Whereas William Dale, John Eden, 


€ Hug Jones and Richard Jackson, and other | 


€ refsctory Puritans and Brownists, did deface 
& diers Crosses in high-ways, in tbe nigbt- 
«e (ne: For this the Judgment of this Coort is 
«.pon their corfession in open court, that the 
said William Dale, John Eden, Hugh Jones 
“and Richard Jackson, shall be bound to the 
* good beharpur, and acknowledge their of- 


‘ fence at tie assizes, and every one of them | 
| enquire, you see the ill example of it, otbens 
followed ıt. They say it was a madman wbo 


© pay 100 mirks fine to the king’s use.’ 
Your loreships see now that the defendant 
might not ® it as he did, nor was ke bound to 


do it at al wetherefore leave it now to your | 


Jordships 0 censure. 


Tus SENTEXcCE. 


Charellor of the Exchequer (Lord Cotting- 
han). Ibis Unuse, may it ‚please your lord- 























ehips, is of great weight, and well deserves the 

consideration of this Camrt: ir is brought by 

his majesty's Attorney General against this De. 

fendaut, Henry Sherfheld, und some other; 

kut the rest are not proceedad .agaiost. Il 

offence, as it hatk beea proved by wilnewses, 

und confessed by hirnself, is uhe willul breaking 

of a Glass Window in a church in Salisbarr, 

which window anciently stood there; and ıhıs 

he endeavours to justify. That these, and such 

like, are the acts of Puritans and Browaists, it 

appearoth upon record. His Answer, I con 
ceive, ta be against him, though he nom quits 
that part of his justifiestion, and it aheweth ba 

spirit. It is said he is a wise man, and an old 
man, learned in the laws, and that grey hairs 

are upon him ; but it had been a better argu- 

ment of extenvation to bave sajd he was a weak 
inan, apoor man, or a mad man. He took 
scandal, and it was an oflence to his con- 
science ; but this was a tender and scandal-n» 
ceiving conscience; he must have the window 
"Tier, and such Hk hr 
is su e matters ma 5 

and eat mischiefs may’ arise br E peifen 
have of late years botb here in this kingdom 
and in France. He.did not only da this, but 
he boasted of it when be had done, as if he had 
reformed Superstition : one Day’s Work, in the 
represesting the Creation, is set before another; 
and the Picture of the little old man in bise, 
must be the picture of God ıhe Father. Bat 
this is as light as toaffırm, that Idolatry maybe 
committed to any thing, which fer ormamen! 
the painter hach ınade. But for the making of 
pews in the church, pulpits, &c. this is bat re- 
paration, from this they come te reformatioa. 
Six oftbe vestry, at least, conceive they have 
power to pull down this Window, they ngree 
it shall be taken down, and Mr. Sherkeld may 
de it if be please, &c. This was in Jan. 16%, 
5Car.; but it was not done till Oct. following, 
_ it “ n taken down, but braken 
n. Iveri ieve, though it appears not 

in proof, and eberefore as A - liguel ] pass it 
by, that he knew of the bishop's Inkibition. 
But, say they, whythen should not the bishop 
speak to him of it? He saith it is a lay-fee; and 
said, that before the fact Mr. Chancellor op 
him. The violent manner of his doing 

it, is both proved and confessed. It is said he 
is a justioe of peace, I hope your lordships will 
take order he be justioe no longer. Iı is 
proved he received the Communion kneeling ; 
why did sbey not prore likewise that Mr. Sher- 
Seld was baptized? Whe doubts that Mr. Sber- 


1 field was baptized ? There was.a strict ingus” 


tion to prove the fact; it was well done so 10 


did it: this was not proved : but it was more 
like he was mad hünself; it was indesd ıbe 
act of a madman, and fit.for none bat madwen 
to imitate. . 
‚For bis Answer, I take it to ve full of singe- 
larity and pride; and notwithssanding any thing 
@ontgined therein, or in the Proof, I hold thus 
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his action a great oflence, an oflence of great | 


scandal and presumption as to him that kuows 
the law. If be or others had been minded, 
upon good advice, or in gond way to have pre- 
sented this.or the like thing fit to be reformed, 
to the proper ordinary, or to ıhe king’s ma- 
jesty, being the supreme head, he and they 
should have done well, and have had a great 
mariy thanks for so doing: but tliough it were 
fit to be removed, it was not in his or ıhe ves- 
try’s puwer to do it. I take it, it differs not 
from ıhat case adjudged here in this court the 
last day, when'a great many poor men, who 
had a Right to Common, but in claiming it 
made a riot, were justiy punished. So here, 
though tiiis Window were scoandalous, yet a 
private man, nor many private men cannot 
take it down : for what, as Mr. Attorney said, 
if one half the town would have it stand, and 
the other half would hare it down, what must 
follow but insyfrection ? So that here ıs in this 


a great deal of disobedience, and that done in. 


the ar of his spirit in contempt of the 
Church; be haıh en touched upon the 
regal power, and encrvached upon the hierar- 
chy of the bishops, who have their authority 
from ıhe king. I come now to my Sentence; 
* I will have bim to’ be no more Recorder of 
* this city, That he be bound to the good be- 
‘havioar. That he make a public acknowledg- 
ment of his fault in that Church where his 
& fact was done, and in the Cathedral Church, 
* and that he may pay 1,0008. fine to tlıe king’s 
 majesty.' 

Las Chief Justice of the Common Pieas 
(sir Robert Heath). Ia this canse, brought by 
Infermation hy myself, wken I was hismajesty’s 
Auworney-General, against Mr. Slerfield and 
others, the relator hath only proceeded ayainst 
this one Defendant. Upon all that hathı been 
sasd on both sides, these things come to ımy 
comsideration, tbe fact, and the circumstinnces 
of agararstion : for ıhe first of these, I shall 
‚agree it to be an offence ; but I shall not agree 
in the mahner of punishment, set by my lord 
that spake last. I dare not give encourage- 
ment for any private man to do any public 


thing ia church or commonweslith of hie own 
ea it is a very pernicious and dangerous 
tbing ; but yet I shall not sentence him for 
eome things, which im the first place I shall 
sıake mentien of, 

1. That be should do it by Confederacr und 
Compirecy with orbers, and that riotousiy : it 
is true, it is thus Charger in tbe Bill ; but this 
mil aha nor any other, than Mr. Sherkell 

A proseeuted. I must oonfess, I was in- 
formed that the Cause was much fouler than it 
is, and many others were suspected to hare an 
hand in it; and tbis was the reason of the 
Charge in the Information. 

2. It ınay be he toek just scandal at thıs su- 
perstätäous Window ; und had he only moved it 


at the vesiry, ıhis alone had not been so great. 


a faelt, if be had dene according as the Vestry 
erdered. 
3. Tax he did it eoatrary to tie command 





anıl direction of ıbe bishop; but this I dare not 
say is so fully proved, as on it to ground my 


Sentence, though } verily think, as to my own . 


private satisfaction, he could not but know of 
the bishop’s Inbibition. Howeser, seeing it is 
not proved, (though if it had been carefully fol- 
lowed, I doubt not but it night have been ınade 
appear sufhcıeutly ; fur the bishop of Salisbury 
bimself, and many otbers, might have been 
ezamined in it) I pass it over as a thing not 
menifest. 

4. Tbat ıhis was done out of the spirit ef 


coatradietion, and in opposition ofthe Church- ' 


Gorvermment : I condenın bis rashness and heat 
of spirit in doing it wirhout the bishop; but I 
cannot perceive that it was done to oppose the 
bishop, or ecclesiastical government. Jf tbis 
had been pruved, or did appear in his actions, 
I should have accounted it the greatest, matter 
against him; as for his inward thoughts, I dare 


Judge no man’s conseience. 


5. That he did this in a profane manner, and 
that it was a breach of piety towards God. I 
must confess I think not so, but rather that ıhe 
offence was fit to be removed ; he was grieved, 
and his couscience offended at it; and I verily 
think, iftbe bishop had been told of it in a de» 
cent manner, be would have reformed it. 

6. That it was dune riotously; but it is clear 
there was no riot in tlıe manner.of doing this 
thing: and so I kold this no aggravating cir- 
cumstance, he did bus satisfy hıs ill-grounded 
Cunscience. 

7. That when he had thus done, be boasted 
of it; this appeareth not, no man seeth this 
proved: nay, in his answer, opened by his 
oounsel on his oath, he saith he accommteth it 
a great cross to him, and is very sorry for it. 

As to his place and authority, his wisdom 
and gravity, and his profession, these excuse 
kim not, but rather increase his fault. As to 


the colourable pretences by him used in acting 


this business, I do not take these, or his secret 
Keine about it, to aggravate his fault; I think 

estries have too great power, and often take 
upon them to do things beyond ıheir power; 
and yet I know nothing to the contrary but the 
reverend bisbops ınay abridge that power when 
they will. Asto this action of küs, I find that 
he did it not “.contra voluntatern episoopi, sed 
* preter ’ that he was the first maver of the 
matter to the Vestry: this is not a fault in him, 
I think, but well done of him; nnd yet when 
the vestry had done this, and the Defendant 
executed their order or agreement, I do not 
see, but tbe bishop, if they had done ill, might 
have punished them. Give me leave, I tıe- 
seech your lordships, t> speak thus much: & 
judge must not speak his own imaginations, 


aocording to Proof; he is bound ever to - 


give Sentence secundum prohata, not probubilia. 
That he andertook to satisfy the bishop, this I 
think is proved by one ae Witness ; hut yet 
thss action of the Defendant, I conceive to be 
an error in the Defeudant. The Vestry (he 
should have known) are bat private men, aud 


have a0 jurtsdiction to reform, whatseever they 
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have done in matters of repair heretofore. But 
if this, or such like things should be permitted 
in the Church-goverument, to be done upon 
private authority, why should not tlie like men 
do the like in the commonwseaith? and then 
we should be at an evil pass. We rend in tbe 
Book of the Judges of Israel, when there was 
no king ın Israel, private men did what was 
good in their own eyes, and many erruneous 
things and slaughters tell out‘thereupon. 

T'here was cause, I am satisfied, that this 
Window should be removed. It was made for 
the Picture of God the Father, and sn it was 

enerally conceived to be: but thnugh it was 
ıdolatıous, and ıheir bowing to the same was 
conceived to be idolatry, they sbuuld therefore 
have told the bishop of ıt; which seeing neither 
Mr. Sherfield nor the Vestry did do, he is not 
in this to be excused. I shall therefore agree 
to sentence him for this fault; but I shall for- 
bear to put him from his place of Recorder in 
the said City: it is not an oflence ın him as 
Recorder, nor as Justice of Peace. I hold 
every man that is sentenced should, as near as 
may be, be sentenced eo modo quo offendit, and 
tberefore I think not fit that he be put from 
either of his places, for else we should for this 
one offence censure him as wortlıy to be cut ofl 
from bis places, and so good for nothing. And 
I shall forbear to biod him to the good behar- 
viour, for he is a gentleman of reputation in the 
country where he dwelleth; and I have ob- 
served, that a gentleman is not bound to the 
good behavıour, but for very foul and enormous 
offences. But I would have him to make ac- 
konwledgment of his Fault unto my lord bisho 
of Sulisbury, and before such as be shall 
unto him: and I would bare him give some 
satisfactioo, aud this in the very kind that he 


hath offended, at the discretion uf the Bishop. . 


. For the Fine of 1,0008. set by my lord, that 
* spake last berore me, I hold it to be too much 
for an error, being there appeareih no con- 
tempt : I shall therefore think, and so set 500 
marks tn be envugh. 

Lord Chief Justice ofthe King’s-Bench (Sır 
Thomas Richardson). My lords, Mr. Attorney 
General is plaintiff against Henry Sherheld, esq. 
We are not to take notice of any more Defen- 
dants, because they are not proceeded against ; 
for this cause, my lords, I hold it comes fitly 
and properly before your lordships here. This 
is rightly crımen stellionatum. here be many 
covers in it; for ıt is of mixed cognizance, and 
therefore fit for this court, which I ever held to 
be the greatest cuurt, except ıhe parliament. 

In delivering of my mind, I shall crave par- 
don; if I speak any thing which shall be mis- 
taken. For the fact, (as it appeareih unto me 
upon ıhe Proof») it was the breaking of a cer- 
tain Window of painted glass, not one of the 
greatest inıbechurch: it wasa private Window, 
and it was prirately done by him with his black 
staff. His motive to do it was tlis, There was 
oflence in this Window, and he conceived that 
it was idulatry, or the cause of idolatry. Tbe 
uffence was, that -God the Father should be 


pictured there in the form of an old man in blus - 
and red. I have no reason to think Mr. Sher- 
field took this to be made for God the Father; 
for be never was nor never can be pictured. 
Who knoweth hiın so well? Moses himself saw 
but bis back ehe . But give me leave, my 
lords, as for Idolatry. This worshipping of 
idols is Ihe greatest sin of all others; it is a 
spiritual idolatry; it is to give God’s honour 
unto creatures: For the 'Homilies of the 
Church, I tliak they are very excellent thin 

(and so tbey are without doubt ;) and there is 
an excellent Homily against. Idolatry: so that 
Mr. Sherhield, and others, taking oflence at the 
pictures in this Window, (although I see not 
why it should be taken for God the Father) 
they might, to avoid occasions of evil desire, 
endeavour to remove the same. Bat then I 
hold he should have gone to the proper judge 
that hath power. And here I find fault with 
him, that In the 90 years of his continued 
offence thereat, he would never resort to the 
bishop te complain thereof: This was certainly 
‘ scandalum acceptum, et non datum. He 
should have gone to the bishop ; but for his 
colour to do tbe same, by the order of the 
vestry, I think it a mere colour. Two with- 
stood this motion, eight or six consented to tlıe 
taking of it down. I marrel any question at 
all was made of it; for I know Mr. Sherfield ıs 
as well Leloved of the citizens as any man can 
be; and, I presume, he might command an 
order in the vestry: but; I say, the vestry hath 
nothing to do to reform, ıt wholly belongeth to 
the bishop. And the power of the church-war- 
dens, by the Canons and Constitutions, is but 
to inquire and present ; but the bishop, the su- 
preme ordinary in his diocese, and the arch- 
deacon, who is “ magnus oculus episcopi,’ are 
the proper agents in a work of reformation ; 
what mischiefs would else eusue? There was a 


special commission ın Henry 8’stuime. I know 


who were comniissioners, and have seen tbe 
commission : They did strange things; but I 
have seen again as strange stories of things be- 
fallen a 

In 3 Edw. 6,cap. 10. ıtwas enacted, That Re- 
formation in the churches should be made by 
Archbisbops and their Commissaries, This 
was repealed by queen Mary, but set on foot 
agam i Jac. und these times must follow the 
wiscoom of an act of parliament, Again, of 


"what dangereus consequence is tlıis act uf Mr. 


She-Geld’s? If these men should be permitted 
to be reforıners, they would reform some things 
that need no reforıwation. I haveseen, in some 
churches in my circuit, some Stories of the New 
les:ament, some in windows, soıne in needie- 
work, and woren-work; God forbid these 
should be taken away. 

The manner of his doing of ir Ihkenot. He 
did not take it down, but brenk it down in the 
head and feet, which offended hm: This should 
have been the act of public authority ; be pre- 
sumeth to do it in the church, a sacred place, 
and ever privileged: Therefore it wasan of- 


'fence to use any violeace in it, though but tu 


545] STATE TRIALS, 8 Cuanızs I. 1632.—for breaking a painted Glass Window. [546 


the windows, and therefoie to be punished. "I 
tbink churches tou little regarded ; I hold it 
very il that he did it so in private. He might 
ratber have taken a glazier with him. Yet I 
hold cleariy, he duth not disaffect the g»vern- 
ment. Io ıny knowiedge, he hath done good 
in that city since I went that circuit; so that 
there is neither beggar nor drunkard to be scen 
there. Fur ecclesiastical government, he is 
outw.rdly.conforınable: I have been long ac- 
quainted with him; he sitteth by me some- 
tunes at church ; be bringeth a Bible to Church 
wıth him (] have seen it) with the Apocrypha 
and Common-Prayer Book in it, not of the 
new cut. 

Tbat he should do it against ıny lord bisbop’s 
special direction to ıhe cautrary, I do not 
think so. There is but one that proves his un- 
dertaking to satisfy the bishop. And for the 
Inhibition, he had no notice of it, for aught is 
proved; nay, he expressiy denieth it upon his 
oath, wheretore I do not believe Iıe had notice. 

To spenk somewhat of the Offence that 
stüicketh upon him, the breaking ofthe Window ; 
I assure myself, if Mr. Sherheld had gone and 
acguainted the bishop with this order, when it 
was ınade, this cau.e had been prevented; but 
done as it was, it was disorderly done, and 
witlout warrent. This therefore ıs an offence 
done by the Defendant; and it is an offence, 
in arrogating to himself power and authority 
not belunging to him, and his zeal and good’in- 
tention shall not excuse him : Zeal must not 
transport 2 man out of his calling, nor beyond 
bis bounds; if it doth, it ceaseth to be zcul, it 
is rasbness and boldness, it is (my lords) pre- 
sumption. I proceed to my Sentence, wherein 
I must crave lıberty (and in allthings whenever 
I speak in this place) to use my own con- 
science; and I shall ever hold this rule, to 
Judge and inflict punishmeut, ‘ secundum quan- 
*titatem delıeti. 

For this Deferdant, I think him transported 
wich a little indiscreet zeal; and he would not 
seek remedy fur his grievance of his ordinary, 
that be might have had leare to do this deed, 
but rather do it of his own hend, and this by 
colour of the vesiry’s order, nothing to the pur- 

. And this, my lords, is rather an error, 
ın not doing what he ouglıt to have done, than 
ann Bren offence in doing what he ought not. 

ylords, this I remember always, that every 
punisbment here must be * ad relormationem, 
“ non ad ruinam:” therefore I shall not agree to 
discharge him of his Recordership, nrr of his 
place of Justice of Peace in that city. Tor bind- 
ine him to the good behariour, I humbly crare 
don to dissent from that; he is a grare 
ncher, and a learned man, and a gentleinan 
well gorerned hithcrto, howsoever his indiscreet 
zeal transported him into this error. - This is the 
first oßence that ever you hearıl of him. J shall 
agree for bis Submission and Confession of bis 
fault to my lord bislsop of Salisbury, to be made 
before his lardship, and such as be shall call 
unto him: But, my lords, for his Fine to the 
king, 1,000l. is too much, and 500 marks is too 

VOL. J11. — 


httle; I shall therefore go between both, and 
set 500/. and imprisenment according to tlıe 
course uf the court. 


Secretary Windebunke. I agree in Sentence 
with Mr. Chancellor of the Exchequer, 1,0003. 
Fine, Acknowledgment in both Churches ; to 
be put out of bis place, and imprisoned. 


Secretary Couke. His majesty’s Attorney 
General Plaintiff, and Mr. Sherfield, an antient 
geutleman, is Defendant. In my Sentence I 
shall endearour to keep a gnod rule, which is 
this, not to make faults where they are not, nor 
to make them greater than in themselves they 
are. The Information hath charged seven se- 
veral crimes upon the Defendant ; but of all 
these, nothing but one, touching tbe defacing of 
such ornaments, stickerh upon him: But is ıbis 
somuch? This picture was made for the picture 
of God the Father. So I thoughtalso, I cunfess, 
whosoever was mistaken : for Imuges im 
Churches, there hat been heretofore much 
trouble about them. The first trouble that I 
bave read of, was in or about the second Nicene 
council; and we rend, that imagery, or image 
worsbip, grew up afıer it had slıly crept in, ın 
this manner, 

First they were made for Stories, to teach 
that to tbeeye which the word doth to the ear. 
1hen they began to gain some shew of reverence 
at their approach unto them; but not to the 
images, the reverence was doneto God. After- 
wards they came,-as we rcad, (out of the win- 
dows and walls) into ıhe church, and at last 
upon the altars, and then to be worshipped and 
offered unto. Howbeit, this was but a relative 
worship, a8 they would excuse it; nay, as St. 
Gregory de Yalentia saith, they did in his tiıne 
give co-worship to ıhe Images witlı God : But 
our Church doth not allow any adoration to be 
given to any image or picture whatsoever, nor 
the image of Gud the Fatherto be in the church, 

This 18 the matter of his Accusation : So that 
as unto the matter, the taking away of such a 
picture is no offence ; but in the manner of do- 
ing it, is the greatness of the offence. Ieforn- 
ation in a private man, is deformation, It is not 
tu be permitted; I shall ever be as ready to 

unis such as any. But that be did thıs of 
his own head, without leave of the church- 
wardens, and against the bishop’s Inhibition, it 
doth not appear to me as it standeth before us. 
I conceive he had some opinion that the Vestry, 
ar his own authority, might allow Iiim iu that 
which he did, and warrant him in it; but he 
should ıhen have done it according to the au- 
thority. I think he .dıd this out of a little more 
zeal than he thouglıt to be in others; andI find 
that he did it without acquainting the bishop 
therewitliz but it is fully proved that he is con- 
formable, and therefore ıt doth not appcar to 
be in opposition of the reverend bisbops. 

I inc}ine to my lord the Judge’s opinion that 
spoke last, that ıt was done out of zeal; and he 
himself answereth, it was done out of tender- 
ness of conscience : yet I say, that private men 
are not to make batteries against glass windows 


au 


Sem 
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in Churches at their pleasure, upon pretence of 
reformation. Notwithstanding, I conceive tl:e 
dauger uf example tu encouragk others to break 
down such windows, will not be so great, as the 
occasion of triumph to ill-affected persons would 
be, if this court should too severely pa an 
error in pulling that down which the church dis- 
alloweth. Therefore an Acknowledgment to 
the bishop- of Salisbury, in the presence of such 
others as he shall appoint, that he bath not done 
well in not asking his leave, would do well; 
and I hold it fit it should so be: And that he 
be udmonished to conforın himself to tbe go- 
verninent ; but I acquit him (for my part) of 
his Fine, and ali other punishinent. 


Sir Thomas Jarmin. Tie cause before your 
lordships, is upon Mr. Attorney General’s In- 
formation against this gentleman, Mr. Sherfield ; 
and it is for doing of .a thing, wlich, if it bad 
been done with answerable cırcamstances, had 
been no fault in him, * sed bonum est ex integris 


.* causis.’ So that the not doing of this thing 


in a right manner, maketh it au evil; but not 
50 great an evil, in my opinion, as by our sen- 
tence to ruin kim. ut it is a great error for 
men to be zealous in their private spirits, and 
to put theinselves forward upon public actions 
belonging to the supreme government. I hold 
that the practical solecism, by overt nctions, is 
thegreatest opposition ngainst autlıority. These 
are to be vigılantly met withal; Lut for this 
gentleinan, some things here spuken make me 
pity his case: besides his doing tle fact in such 
inanner as Ihe confesseth, there is not any one 
tbLing else brought home :ıpon him by two wit- 
nesses. To speak ıny Sentence shorily; AsI 
shall not say any tbing to encourage those hot- 
spirited men, so I shall still bear and remember 
that excellent and just saying, mentioned by one 
af my lords tlie Judges, that we are to judge se- 
cundam probata, not probabilıa ; and therefore 
I agree with ıbe same lord ın all the Sentence, 


Sir Henry Vane. As to'the cause, before 
this court, at this time, it is (my lords) a crime 
in the Defendant ; none differeth from this, that 
be hatlı done that which befitterh not his wis- 
dom and experience. I have learned long 
since, that ignorance dothnot excuse an offence, 
either in church or commonnealth: and 1’hold 
that this offence of consciente is not to excuse 
him; for he went not to the bishop to complain 
of it, all these 20 years that he was troubled at 
it: I heard some commend bis manner of do- 
ing it. I am.not of that ınind, he could not but 
know, that if he haıl an-order he must pursue 
it. I must cuntess, I do admire, that he 
(being a lawyer) should be ignorant of the 
Proclamation to the contrary: but he is a 
learned man, a Recorder, a Bencher, and a 
Parliament man; I have knoun him give 
grave and wise counsel in that place: all 
these aggravate his offence, and make it wilful- 
ness in him. But for his confonnity, ad yet 
doing & thing contrary to his profession of con- 
forıity, I grouud my Sentence the heavier upon 
him. He shall pay (I think fit) 1,0008. he shall 


make aaknowledgment of his Offence in the ca- 
thedral Church of Sarum before the Bishop, 
Prebendaries, and Canons, but not be put out 
of his Recordership. 


Sir Tomas Edmonds. I agree with my lord 
Heath for 509 warks fine, acknowledgment be- 
fore the bishop of Sarum only, and such as he 
shall please'to call unto him. 


Bishop of -London. If there 'be ‘ defensio 
 facti,' or “ confessio facti,' or else two Wit- 
vesses, I think any une of these three will be 
a suflicient proof to conrict a man of an 
offence; and 1 have observed there are all 
these together, in this cause against Mr. 
Sherfield. He confesseth that he Lroke the 
Windows, and setteth forth his justification in 
his Answer to Mr. .Attorney’s Information ; 
and this was done by him with his pike-staff, 
as is testiied by two witnesses, such as they 
were; yet they were eye-witnesses, which is 
the strongest testimony. I am persuaded, as 
Iam a private man, that at least he heard of 
the bishop’s Inhibition ; I do not say, but 
ignorantia facti may excuse a ınan in such a 
case, at leust a lanto, tlough nut a Lolo per- 
chance ; but ignoruntia juris never duth ex- 
cuse: vet, because it is not direcily proveid 
that he had notice of the act of Inhibition, 
made by my lord bishop, I shall forbear to give 
my Sentence touching this particular, tbe ra- 
ther because he hath cleared himself ofit by 
his oatb ; and yet [ have met with as strange 
an equivocation in some of late as alınost hath 
been heard of, I have not read the like; hut 
seeing tlıcre is not plain proof, I must not 
Judge him other than an honest man. 

Mr. }lerbert hath defended this as well as 
ererany did a cause to my knowledge. As for 
Vestries, which were made and suflered first 
by negligence doubıless, yet being of continu- 
ance, we cannot so easily restrain the power 
which they use. I have had experience of 
what 1 speak herein, in a parish church within 
my diocese, St. Lawrence by name, there is a 
Vestry : it fell out once that they could not 
agree upon some election, I interposed as 
Ordinary ; I had no sooner done this but I 
was inhibited by the archbishop of Canterbury; 
afterwards, by his grace’s means, it was Te- 
ferred to me to end, which I endeavoured ; 
but then a Prohibition at "he common law was 
sent me; so that it is nut an easy matter 10 
restrain a custom. 

But it is not in the power of a Vestry ta 
remove or displace any th'ng in the Church 
that is doubtful; and thuugh they made an 
Order, in this case, for tbe taking down of the 
Window, yet it was Mr. Sherfield’s fault to go 
so disorderly to work ; bis violent and riotous 
breaking into tbe church, and upen a cunse- 
crated thing, is criminal in him. 

Whereas divers things touching his confor- 
ınity have been proved, I am confident upon 
good information, had the cause been followed 
as well as defended, (but it was ill fuollowed by 
them that prosecuted, and unworthy their 


549] STATE TRIALS, 8 Cuazuzs I. 1632,—for breaking a painted Glass Window [550 


places) many more things might have been 
proved against bim ; and that ic would haveap- 
ed, le bad done more harın underhand ın 

is place, tlan good otherwise. But for his 
touble of conscience, which should impel to 
this action ; it troubled not much, for he kept 
it ın, and nourished it until it grew, as you see, 
to a great head, so that at last it hath brought 
lum hither, even to the sentence of this court. 

My conscience being laid at stake, I am not 
of opinion, that Images and Pictures were not 
in the Church until the time of Gregory the 
Great: nor am I of opinion that the first trou- 
ble about them was at the second council of 
Nice. St. Gregory, wbo was 600 years after 
Christ, in his Och Book and 9th epistle, writ- 
ten to ——, saith of Images, ° vestustas ad- 
“ missit, &cc. But 200 years before this, we 
find that Gregory, surnamed the ‘ Divine,’ 
otherwise called ‘ Gregory Nazianzen,’ when 
tbe Emperor laid siege to the city of which he 
was bisbop, in his Oration to the said Eimpe- 
ror, to move him'to pity, saith, That the citi- 
zens, above all their lusses, spoiling of ıhe 
city walls, ruining of their houses and temples, 
tonk to heart the pulling down their statues; 
‘ Et hoc acerbum,’ saith be. Nay we find 
theın in the church 200 years after Christ, 
they were upon ‚the chalice, and that is ever 
upon the altar. 

In Tertullian’s time (wlıo was one of the an- 
cientest Fatihers) there was painted upou the 
Chalice the picture of the Shepherd bringing 
home tbe lost sheep upon his shoulders ; and 
this was objected against Tertullian himself, 
whö in his latter time fell into the opinion and 
error of ıhe Montanists, who are against second 
Marriage and Repentance after Baptism, af- 
&rming that no Repentance is left to him that 
sinneth after Baptism;; against which error, the 
church used this symbol of the shepherd bring- 
ing home the lost sbeep. 

Again, in the time of that ancient Father 
Irenzus, who is held to be the Scholar uf St. 
Joho, they had the Picture of Jesus Christ ; 
and tbey had it from the Gnosticks, who had 
adorations with it, and sacriices: and there- 
fore the holy father condemned that picture, 
because, saith he, the Gnosticks did that to 
this Picture which the Heathens did to their 
Idol Gods. Butit hath been a distasteful thing 
to remove Pictures and Images. We read, 
that tbe bishop of Cyrene broke tbe Pictures 
in the Churches, wluch his people took so ill, 
that they rose agamıst him, and were hardly ap- 
peased. 

And of late times we have had experience of 
like mischiefs in France andthe Low-Countries 
about tlus antier. And we know what rebel- 
lous were raised in the beginning of tlıe Re- 
forınation bere in tbis kingdom and in Ger- 
many : when Carolostadius and his company 
went about to pull down,and defacetbe Images 
ı0 the churches, what a stir was there? If Lu- 
tLer himself bad not come back and appensed 
the Mulutude by his timely adrice, that the 
work of Reformation was to be left to the su- 





preme magistrates, (which was welldone of him, . 
and a tbing wherein he shewed his wisdom) 
much more mischief would have ensued. I do 
not say these things to any such purposes, ns 
that Images should have any part of Divine 
adoratien. 

When these were brought into the Churches, 
as one side fell to worshipping thein, so the 
other side fellto breaking and defacing tlıem, 
which bred many broils; and aınongst ıhe rest, 
one very sharp contention -by reason of the 
prevailing of Worshippers of Images, was 
stuured in the time of Constantine the Great; 
for ] read the Empress gave her voice against 
her son Constantiue to put him off fiam tbe 
empire, because of his defacing of the Images, 
which they had in their Churches. But for 
that gross Council of Nice, (pardon me this 
gross term, but they deserve it in my opinion) 
they decree tlıe same honvour was ı0 be done 
to the Image as to the Life, whether ıt werg 
the picture of man, or of God, or of Christ. 
And then another Decree in tlıat Council was, ° 
that a man must rather eudure penury than do 
violence to a Picture: and their absurd dis- 
tinction of Latria and Doulia, &c. Yet ıhisI 
say, there is a great deal of difference between 
an Ininge and an Idol. But then, if men give 
worship to them as to the..ocher, it is unlawful. 

* As for tlie Injunctions in the queen’s time; 
this was done by public authority, and done in 
every place by their proper Judge. 

And, touching the matter in question, I do 
not think it lawful to ınake the Picture of God 
the Futher : but it ıs lawful to make the Pic- 


“ture of Christ, and Christ is called the express 


Image of his Father. I do not mean to say 
that the Picture of Christ, as God theSon, may 
be made ; for the Deity Cannot be pourtrayed 
or pictured, though the Humanity may. I do 
not tlink but the Representation of God the 
Father (as in the Prophet Daniel he is called 
the Antient of Days) hath been allowed (though 
erroneously)to be made, like an antient old 
man : and this ıhe Lutheran party hold too; 
but whether ıt.be idelatrous or superstitious or 
no, this I hold not to be the question. And I 
shall crave liberty not to declare mine opinion® 
at this time, whether it ought to be removed: 
but the Defendant, Mr. Sherfield, did this ın 
conteınpt, at least in neglect of the Church’s 
authority, and tlıe authority of the king’s ma- 
jesiy; fer the church derive their A 
from the king, as well as the Civility. I shall 
therefore sentence him for breaking this Win- 
dow, whether it were fit or no to bein the 
church ; ifit had been white glass, it would 
have been tlıe same tlıing to ıne; It- wasa vio- 
lent and ragiug act, and ıt is now a business of 

eat weightand ill consequence, and thercfore 

t for the timely censure of this Court. Andl 
say farther, if it had been..the Idol of. Jupiter, 


® « But he ehewedhis opinion, when upon his 
promotion to the See of Canterbnry, he caused 
the same kind of Pictures to be set up ia bis 
Cbapels at Lambeth and Croydon.” 2 Rush, 


- 
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and they had professed Divine Worship to it, | wortlhy Lectures* at Cambridge, upon the 


it hıd not have beeu lawfal for Mr. Sherfield, 
or any private man, to deface it; and this I 
shall prove and maintain by Scripture. 
Tue Idol of Jupiter was bur as the golden 
calf which Aaron made, before which the Peo- 
le of Israel committed Idolatry ; yet we see 
Tadement was executed by the supreme miagis- 
trate, by command from God, and the tribe of 
Levi was commanded to kill the Idolaters. 
Then again, there was a Brazen Serpent ap- 
pointed to be set up by the Lord himself; and 
afterwards it becnme an Idol, and the people 
committed idolatry with it; yet none of all 
Israel presumed to break it down, but Heze- 
kjah ıhe king did it. Also the Calves of Jero- 
boam, set up at Dan and Bethel, were plain 
Ydols, yet they continued a long time, and 
were not pulled down until Josiah the king did 
it, and thıs bedoth by his supreme power; and 
the king did this by the priests of the first and 
second order. Both these appear in their 
Stories in the 4th book of Kings, the 18th and 
'23d chapters. ° 
As for the Second Commandment, * Thou 
shalt not make any graven Image,’ or Picture, 


to thyself: no, take heed, worship it not how- 


soever it be; ifthou dost make an Image, yet 
thou shalt not worship it. But there is no 
command or example for breaking of Images 
(when they are made) without public authority. 
You shall see this plainly in thag Altar set up 
bythe Reubenites and Gadites at Jordan, this 
was conceived by some of the people to be an 
idolatrous thing, at least an intention in them 
to set up another manner of worship, and Jeru- 
saleın was the place of worship only: there was 
an embassage sent unto them, and Phineas and 
other princes were employed in it; theydid not 
presently fall upon them and break down the 
: Altar, tlıough they had special and strict com- 
mand to overthrow and break down all idola- 


trous and heathen Altars, Groves, places of: 


Idolatry and Images ; but this they were not 
to do presently, they were to tarry until the 
land was theirs, iu their own power, as you may 
see in tbe 7th and 12th chapters of Deut. 
But you will say these were for the Jews, but 
not for us in the times ofthe Gospel. In $t. 
Augastin’s time the people committed Idolatry 
with their Images, and many there were that 
would have pulled downthe Images (the causes 
of this Idolatry.) St. Augustin adviseth, No, 
first preach them out of men’s hearts, and he 
called upon the ministers so to do ; but you 
shall not pull them down (saiıh he) until the 
Supreme Power doth it, or power were given 
. them. Thus, ifit were Jupiter’s Picture, Mr. 
Sherfield or any others are not to pull it down 
until power be given them, and Gerardus tbe 
Lutheran is of the same opinion. 

‘The Homily against Idolatry (so much mep- 
nifyed) plainly shews, it to belung to the su- 
preine magistrate, and has reference to such 
pictures as are upon Walls; but Stories upon 
Glass Windows were not heremeant. And as 
for my lord bishop of Salisbury, book of his 


4th chapter of the Epistle to the Colossians, 
upon these words, * Walk wisely towards them 
that are without,” what saith he? Why the 
very same that St. Austin did before, that a 
private man hath neither vocationem nur po- 
testatem to do it; thus if he had rend a little 
farther he should have found direction to have 
'walked wisely. Andindeed, those that are out 
of the Church must be dealt wisely withal. 
When you see these things, you cannot, as the 
Israelites did not, deface them, for they belong 
only to the supreme power. And you shall 
see St. Paul’s practice in the 17th Chapter of 
the Acts ofthe Apostles ; he saw they had set 
up an Altar to tife unknown God, yet he went 
not to pull it down, but to teach them that 
God which they knew not, even as St. Austin 
afterwards advised. 

So I come to this which ıs the Work of the 
Day; this is a violent, riotous and prophane 
entering into the Church by him, te break this 
Window down witlı his pike-staff: and as the 
matter standeth proved to me, it seemeth there 
are these circumstances of Aggravation of his 
faukt. 

1. The first circumstance of aggravation is, 
That when he went about the takıng don of 
this window, he went not unto the hishop, but 
chose another way. 2. He was 20 years of- 
fended at it; and in all this time, we think 
some good spirit might have suggested unto 
him hetter advice, ifhe would have followed it. 
3. By his Office and authority, his fault is the 
greater and more scandaluus. 4. By bis age, 
being grown grey, he should have learned wis- 
dom. 5. That when he went to de this, he 
went in private, which some have said to be 
well done, hut I am not of that opinion : true, 
if it had been a work of necessity in him te 
take it down, he might have done it, but then 
he must follow his order, and he should then 
have taken a glazier with him to have taken it 
down, and not brake it down with his staff. 
6. His Ofßfence is the greater by his office 
of justice of peace; certainly herein he was 
not conservator pacis, for besides the force and 
violencc, there might have been much discord 
and blood-shed about it, as was well observed 
by Mr. Attorney. 7. By the doing’ ofthis act 
contrary to his Eonformity, there have been 
the like insolences done in the same Church, 
for which I think there is a cause against some 
of them depending in the High Commission 
Court; there was the Tomb ofa dead bishop 
there, his bones taken up, his skullmade a 
mazer in an Apothecary’s shop, (as I am in- 
formed) his dust thrown abont, and alt to bu 
a tanner's wife. 8. In regard of his tenderness 
of Conscience, which he alledged for himself : 
my reason is, for that, if he were of a tender 
conscience indeed; yet mthis thmg I shall sen- 
tence bim, for not gomg to the bishnp’ to reveal 
ittohm; ifit were but a shew of tenderness, 


* Davenant on the Colossians, cap. 4, 3. 
p. 389. 
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then surely there wns the more wilfulness in’ his 
offence, and this can be no excuse. 9. His 
fuult is aggravated from his Profession. Jt is 
an honourable profession ; and as it is a great 
offence in a divine to infringe the law ot the 
kingdom wherein he is born and bred up, so is 
italso a great offence, if those of the profession 
‘of the law vilify the poor laws of the Church. 


Thus much let me say to Mr. Sherfield, and. 


such of his profession as slight the ecclesiastical 
laws and persons, that there was a time when 
churchınen were as great in this kingdom as 


you are now; and let me be bold to prophesy,. 


there will be a time when you will be as low as 
the Church is now, if you go on thus to con- 
temn the Church. 
To proceed, he went into the Church. It 
God to give him a fall upon the place, 
and if it had not been God’s mercy he had 
broken his back upon the edge of the pew; 
yet all this while these things have not wıought 
hira to any Confession that he hath done amiss ; 
nay he saith, he was persecuted for God’s 
Cause, (as I am informed) but I think he per- 
secuted the peor Sexton of the Church, they 
put him in prison, and there kept him, and 
would have kept him, if my Lord Bishop had 
not sent bail; and if it had not been for the 
bishop, they would have turned him out of his 
place. And then, just upon the fact com- 
mitted, cometh a new Lecturer to town, and 
he weis upon the text, Psalm cxix. ver. 121. 
“ I have executed Judgment and Justice ; leave 
“ me not to mine Oppressors.’ I have been the 
willinger to render this account at this time, 
some are ready to slander us, as main- 
tainers of Popish Superstition, and I know not 
what. As for my Sentence, I agree with my 
Lord Cottiagton. 


- Lord Wentwortkh. This is an oflence, my 
lords, committed by a man, of learning and 
judgınent ; the persons of men and times may 
vate ofiences. Men now in these days 
make themselves wiser than their teachers; 
wbereas it is said, he did this out of conscience 
and zeal, and with an intent to honour God, 
be is out of his element. Uzzah touched the 
Ark with a good intention; but because be did 
this without warrant-he was secretiy punished ; 
#t is not for a Divine to meddle with “ Lättle- 
: ton’s Tenures,’ nor a Lawyer with divinity, to 
ern ınatters in the Church. The Vestry 

na power to reform, nor authorize Mr. 
Sherhield to do this thing: and I hold it a very 
grest boldness in him, to justify his fact under 
these pretences: for things which Vestries un- 
dertake to do of themselves, if it be well done, 
it » well ; if it be not, let them look to it. But 
for their frequent and ordinary transcending 
their power, it is high time that the bishops be 
directed by the king’s majesty, to regulate all 
such things, and to reduce all these vestry-men 
ineo order and obedieuce. I shall not forbear 
to punish an oflence of this dangerous conse- 
guence upon that ground for fear of giving an 
ocession of triumph 10 some. Ithink bis ım- 


punity will be rather an encouragement, to 
men of other minds, to set their hands to the 
like, of which there is great dauger. I shall 
not therefore in iny Sentence go any thing less 
than any of my lords bere before me have 
done; ‘ That he be not any longer Recorder of 
that city; that he be bound to tlıe good be- 
“ haviour;’ [ see no reason but a gentleman 
may be bound to the good behaviour : for his 
public acknowledgment, I think it necessary ta 
be made in both Churches; and that he pay 
1,0008. fine to his majesty’s use. 

Sir Robert Nauaton, master of the Court of 
Wards and Liveries, gave not his Sentence be- 
cause be was not in court the last day, at ıhe 
beginning of the hearing. 

Lord Nemburgh, chancellor of the duchy of 
Lancaster, forbare to give his Sentence for ıhe 
same reason. 

Viscount Falkland agreed in his Sentence 
witli my lord Cottiugton, * for 1,0008. fine unto 
‘ the king, &c.’ 1 

Viscount Wimbleton agreed in his Sentence 
with my lord Heath, © for acknowledgment of 
‘ his Fault to the bishop, and such as he should 
“ think fir to call to him ; and to pay a fine of, 
‘ 500 marks to the king’s majesty.’ 

Earl of Holland. He was not present attbe 
beginning of the hearing of the cause, and 
therefore did forbear to give his Sentence. 

Earl of Devonshire. He agreed wuh my 
lord Cottington fur 1,0002. &c. 

Earl of Dorset. I conceive, my lords, that 
the prosecutor of this cause is much to be 
binmed, and did the court legally take notice 
of a prosecutor, where the king ıs a party, I 
should give my vote to fine such a man: he 
hathı here made a great noise of terrible tliings, 
(seven in number) but hath not endeavoured 
to prove many of them. I shall speak some- 
what of the matter in en that sticketh 
upon him, and not meddle with what hath not 
been proved. And first is to be considered 
wbat was done; a Window in a Church was 
broken, because of the Image of God tlıe Fa- 
ther which was in it, in those places of ıhe head 
and feet of the Representation of the Deity; _ 
this, if it had been dune by the proper Judge, 
had been weil done. If all unlawful- pictures 
and images were utterly taken out of the 
churches, I think it were a good work ; for at 
the best they are but vanities and teachers of 
yes. For the Antient of Days in Daniel (I 
take it) this doth not give warrant to frame & 
picture of God like an old man ; but it sheweth 
the eterpity of God, that he was before all times 
and days, aud-it cannot be taken to be the par- 
traiture ofeny other: for ıhis being made to re- 


_ present the Creation, it must needs be intended 


for the picture of God the Fatber; for what 
man did beip God about the Creation? This 
therefore is unlawful, no man ever saw God, 
nor did he everappear in any likeness to man. 
But we picture Christ, because he took upon 
him man’s nature, and was man as well as 
God; and the Holy Ghost appeared in the si- 
militude of a dove:: but I wish there ‚were ne 
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image of the Father, neither in tbe Church; nor 
out of the Church. | 

Secondiy, I note the mind wherewith it was 
done, and it was out of a kitle too much zeal, 
his conscience was tender. This, if it bad 
been guide well, would have been worıhy of 
preise. I do not speak thisto make as if men 
ınay take upen them to meddle in what be- 
longeth not umto them; vet ıhere is difference 
berween n fault done of zeal, and the same 
tbing dune out of malice. 

Next let us consider tbe authority where 
be did it; and herein especially Mr. Sherfield 
had ao power. The Vestry had no power, nei- 
ther could they give any to another; it was 
therefore an error in him to conceirve, that be- 
cause they used to meet and do things for re- 
pair and oranment in the church, that therefore 
they might do this, being a piece of reforme- 


ton; I say, it was his error to do it without. 
the bishop of the place. I would not be mis-- 


taken, as ıf | speak or did any tliing against the 
autbority of the reverend prelates: for L take it, 
wbensoever that Br goeth down or de- 
cayeth, tbe monarchy dieth with it, Ithink they 
are inseparably joined t«gether. But this was 
an opinion of his, that it was their lay-fee ; and 
if ve repent him of his opinion, recant it, and 
depart from his justihication, (thouglı his An- 
- swer be otherwise) I shall not take upon me to 
destroy a man for such an offence. Then in 
whaf manner did he it? Privately and without 
noise ; and rhis I hold to be a diminution of 
‚iis fauft, for secret evils are not so bad as when 
they are openly done ; the same evils done in 
chanabers, are not so bad as ifthey were done 
ın the u it cannot aggravate 
bis fault, that he je conformable: I say, in my 
inion it was very necessary for him to prove 
Immerlf a conformitant; and being charged nm 
the information to be otherwise muinded, he 
did well und wisely to clear himaelf by proof. 
Teome to my Sentence. I shall not sentence 
‘him for three or four Papists, nor shall I for- 
bear to senteuce him for three or four Schisma- 
tieks ; te reason why I shall not sentence him, 
is to awoid the tumults of the rhde ignorant 
people in the countries where this gentleman 
dwelleth, wire he hath been a good governor, 
«s harh wen testihed, nnd is well known, and 
ao doubt hatlı punished drunkenness and other 
disorder ; und then such persons shall rejoice 
and triumph agaınut Ium, and say, This you 
have for yoür severe gover.iment. This I think 


would'be no geod reward for his care. Tiie| 


remon why I shail sentenoe hiın, is hecause he 
hath erred in his manner of doing this thing, in 
gving on his own head without the Ordinary, to 
a work of this nature; and this I shall held to 
be an offence in this D: fendunt, or a mind: - 
meanour, hut not acriıme. I would not hare 
him to lose his place therefüre, nor to be houad 
«0 the yaod behuviour; | wonid notwitlıstand- 
ang have him make such Acknowledsment tu 
:4he bishop of Serum, uud in sach manırer as 
. ıhiak fit: but-I do nos see any Fine up- 
on I . \ 


‚Earl of Pembroke and Montgomery, Lord 
Chamberlain, he gave nu Sentence at all. 

Earl of Arundel, Lord Marsbal. I find 
fault with this gentleman for keeping clage his 
Offence ot Conscience, which he saitlı he had 
at this Window, by the space of 20 years to- 
gether: He should in all this time have revealed 
his mind to the bishup, who had been able to 
direct hım ; but uj:on tlıe matter, he goeth on 
Iis own auıhority to break down Uus window. 
This being loug kept in his heart, breaketb out 
to defuce the Image of God in a man. Be- 
skles, be leaveth tbe ordinary, who hatlı power, 
and goeth to the Vestry, who hath zone; and 
in his fanatical humour he proceedetli, and 
breaketh the order of the Vestry. God gave 
him a warning ; he fell upon the geat, and hath 
had time enough to thiak of it sinoe, and iu all 
this vime he never came to acknowledge his of- 
fence. I agree therefure wit ıny lord Cot- 
Ungion. 

‚Earl of Manchester, Lord Privy Seal. Ia 
this cause, my lords, I shall propound two 
things to be tonsidered, the fuct itself, and 
the circumstance ofit: Forthe fact, the break- 
ng of the Window because uf idolatry. If this 
had been in a man's lay-fee, then he had been 
bound to have pulled it down ; but being ın a 
parochwl church, it is 1o.,be done by the Ordi- 
nary, or by bis appoinsment. This therefore 
being done by Mr. Bherfield, upon some opinion 
that he had in the power of the Vestry, it was 
an error to him, but pardonable. It dath nut 
appear that this was done contrary to the In- 
hıbition of the bisbop, * Non notum est Julici, 
“ quod non notuın «st judicialiter,’ he had not 
therefore notice of it: For my lord of London’s 
eggravatıng circumstances, it is true, if the 
thing were done, as it is charged in the Informa- . 
tion, then those would be allagainst him; but we 
see there were causes it should be taken down ; 
it is proved some did adore it. Ilow long so- 
ever pictures, and images have been in the 
chürches, I hold it a very ofiensive thing to 
make such a picture, or representation of God. 
I will mention but One author, wliich was before 
all them wlıo were named, tie prophet Issiah, 
“ What likeness or simlitude wul you make of 
‘ me, saith the Lord?’ Yes; but idolatry lies in, 
tbe worshipping of the image. Take a wise 
man’s counsel, The painted picture iaticeth 
the ignorant to idolatey. I profess it would 
offend my conscience to see it, I am uf sucha 
Pure conscience. 

But there are three other things for which I 
shall censure him. 1. His pretending the Or- 
der of ıhe Vestry. 2. That he would neglect 


‚authority, which is near unto Contempt. 3. 


His passion ia doing it himself, and not by 
othere.—-This Cause aud Sentence hath many 
judges, even 80 many as heag it are judges of 
ıt. All mey take notice, that our votes are to 
maintain order and göverament, yet not to 
vpbeldd supersution. I will be short, I will 
sentence the Defendant, but not fine läm ; ‘ to 
* make Acknowledeement to she bishep,' not 
0» disreoorder him: Thefaet deserves mai a Gne,, 
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Archbishop of York (Dr. Neale). May it 
please your lordsliips, this gentleımen, Mr.Sher- 
held, is informed ageiast by his majesty’s At- 
torney-General, for entering with force into 
the church of St. Edmond’s in the city of Salıs- 
bury, and ıhere undertaking, without the Ordi- 
nary of the place, to be a reformer of idolatry, 
in bresking a Glass Wimdow m the same 
church, wiuch be did of his own authority. In 
his Answer upon the matter, he setteth forth a 
Justitication. Fr 

First, he saith it was the lay-fee of the 

rishioners: but this will not help him, for it 
s a parochial charch. Next, he had Werrant 
for what he did, as he pleadeth, That he did it 
by order of ıhe Vestry : 1 wonder what is the 
Vesiry, and what power and authority they 
have? it is a place where anciently the orna- 
meuts of the church were kept; since those 
things were gone, there were meetings by the 
parishioners to agree om matters of repair and 
assessments, and rates for the church, and the 
poor; and they 'did meet sometimes in the 
church, and sometimes in the Vestry, no man 
of the parish was exciuded. Afterwards, to 
aroid tumults and multiplicity of voices, some 
bishops had appointed, by, special instruments 
under their episcopal seals, that such and such, 
to a set number, should he Vestry-men, and he 
so called, and shall order matters tor the re- 
pair of the church, or bread and wine for the 
Communion, and such like things, asıhecharges 
about bells, &&c. And here I shall mnke bold 
to remember a story to your lordships of what 
passed between my lord Burleigh, Er han and 
Dr. Bancroft, the then bishop of London, when 
I was vicar of Cheshunt. I was then a young 
man, and I had an opinion that there was 
somewhat in a Vestry; and had «& purpose 
which 1 acquainted ıny lord and honvurable 
patron withnl, to have some authority deputed 
us in our Vestry, by the bishop of London our 
ordinary; I had my lord Burleigh’s letter of 
commendations, and special request to the 
bisbop fur ıhe same. Hhs lordship's Answer 
which he gave me was thus: * If you have uoc- 
* casion to repair the charch or the bells, to 
“sunke raıes for the poor, and such like things, 
* this you ınay do; but if yon think otherwise, 
“or aim at auy’other power, it shall not: be 
* allowed you, and you smell of tlıe presbytery; 
“tirerefore, I pray you, eoinmend me to ın 
* lord Burleigli, and tell his lordship I will not 
“incur a praemunire, for I have sumewhat to 
* oe. 

I conclude: The Vestry hath no power to 
make refurmation, nor can the Defeudant 
derive ayıy poner from them; Therefore, as fur 
tlıe matter of uffence, the picture of God the 
Father, no man ever took upon him to paint 
the essence of the Deity. But 'the'question is, 
wheiher it be Jawiül tu express God the Father 
ty any representation ? Ithınk it not unlawfal 
im itself. Ihe eternity of Alpha and Oıneya 
äoth appear in Christ, and Christ is ıhe Image 
of his Father. As for those divine Homilies 
of the church, set forth in king Edward’s days, 


and tlıat in special against Idolatry, we know 
the times did not bear them: nor are they to 
be taken or understood, as not to alllow any 
manner of pictures or images (though it may 
seem so) of Christ upon the Cross ; but it ı9 
like the en ot food for a time, as $t. 
Paul saith he would, for fear of giving offence 
or scandal unto others, who are wenk ; I say 
that for (he crucifix, there may be a very good 
use ınade of ıt. As for the purpose, he that 
sbell look upon a cruciftx not te adore it, or 
give any divine worship thereumto, he muss 
needs think with himself, how can 1 but grieve 
and mourn fer these sins of wine, which could 
not be expiated but by my Saviour’s blood 
upon the cross? And then I cannot but think 
of the great love of our Lord Jesus Christ ıe 
mankind, that vouchsafed to die for my sins, 
‘And then, it serves to increase my confidence m 
hım, by considering that he.has given himself 
for me, and promised that I shall not want an 
thing that is. good for me; and timt he will 
not deny me my prayers in any thing which I 
ask agreenble to his will; so that this mass 
needs work a deep impression on ıny heart. 
I thus tbink ; but when ıt cometh to be snper- 
stitious, or that some make ıt a cause of idole- 
wry, I must confess, I would then rather want 
the thing, and all the gnod uses of it, Ihan m- 
cur the danger of propagating idolatrıy. That 
reverend Jewel, bishop of Salzbury, in his time 
had a commission, and he touk down all idola- 
trous Windows in the churches, and ser in 
place thereoöf clear glass ; but he left alone this 
Window ; and surely, if be had thought it to be 
idolatroaus, he would have reformed ıt. And 
we have tlıe Creed of Athanasius wbich hatk 
these words, * That Christ is of one substance 
with the Father ;’ ıherefore the Image of tlıe 
Son is the Image of the Fatlıer, and therefore 
it cannot be idolatry simply to make it. But 
grant that it was a cnuse ot Idolatry, might Mr. 
Sherfield or tbe Vestry take it down ? He saith 
in his Answer, That himself and four others of 
the Vestry are justices of the peace, and not 
altogether private men. I would ask him this 
question, Whether as justices of tlıe peace, 
they are to meddie with Reformation m- the 
Church ? It is plain they are nat; yet, asa pri- 
vate man, he hath undertaken to break’ this 
Window ; wbhereas the agreement of tlie Vestry 
was tu take it down: Neither was it meant 
that he should do it himself, but by the glazier, 
and set up new glass in the room of it; but he 
hath not followed this neither. My brother, 
that sitteth by me, hatlı very well and tearned- 
ly spoken of the authority by „inch these 
things ought to be done. I cannot ndd to what 
hath been said by him ; I shnll therefore, be+ 
cause much time kath been already spent, only 
insist on one thing in tlre Defendant's Answer, 
and so conclade my Sentence. He saith, the 
authority which tlie late queen had to reforn 
and set forth those her Inyunctions, were given 
to her by the parlinment. This is not well 
ER The statute of 1 Eiz. ss hut an Act 
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ueen bad no power to meddie with those 
dinge ofthechurch ; for this authority was in- 
vested in the crown, and is still without the 
parliament. He that said ° per ıne reges reg- 
€ nant,' giveth this authority to the king. It 
j8 good to meet with growing evils, we know 
not how great a fire may be kindled with a 
smallspark. I cannot therefore do otherwise, 
but agree to fine and censure him highly, hav- 
ing otfended with so many circumstances. of 
aggravation, as "have been well opened by di- 
vers of your Ban befure me ; therefore nıy 
Sentence is, that “I concur with my lord Cot- 
© tington in all the parts of his Sentence.’ 

Lord Coventry, Lurd Keeper of the great 
seal of England. This Cause, ıny lords, I 
-doubt not will produce a good eßect ; for this 
great audience consisting uf gentle.nen frum all 
parts of the kingdom, cannot but be satisfied 
that we think it not fit nor lawful to represent 
the Deity by picture, and consequentiy we 
condeinn Romish superstition ; and on the 
other side, that we are resolutely bent to 
maintain the government by the reverend Fa- 
tbers of the Church, the bishops. And all this 
-Itbink At to be carefully expressed iu drawing 
up the Sentence. This I must premise, that 
when I speak ımy conscience I be nut mistıken, 
I am no worsliipper of graven images‘; nor on 
the other side, am I of that peevislı turbulent 
humour with othets. For the Charges ın the 
Bill, if they had been proved, I should for my 
part have trebled the Fine set by any of your 
lordships. There was never cause worse pro- 
secuted, yet we are to consider how much 
standeth proved against the Defendant. - The 
Prosecutor causeth the Information to be exhi- 
bited against this Defendant and ten others ; 
but those ten are not so much as pressed tn 
answer. 

First, to speak to those things that are not 
proved, hut only charged upon him. 1. He is 
charged witls Iucopformity, therefore it was nc- 
cessary for him to discharge himself of it by his 
Proof, which be hath done, and no doubt re- 
maineth in me to the contrary; for tbe prose- 
cutor, though apt enough to charge him with 
tlıis, yet he exhibiteth not a witness or interro- 
gatory to prove it. 2. That he did this in 
Contempt of the Ecclesiastical Power, and 
contrary to the lord bishop’s Act of Inhibition ; 
but it is not proved be had any notice of it be- 
fure the act was done, and therefore the ovath 
of the party is to be heliered:: uay, tlıere was 
no endeavour to prove ıt, so far asIsee. And 
I like not so well Mr. Chauccllor’s moving the 
bishop to make nn act to continue this Win- 
dow, ıf it were for any other cnuse than to pre- 
serve the ecclesiastical jurisdietion. Mr. Chan- 
cellur should have done weil to have declared 
this dislike und scandal to tlie Window to-my 
‚lord bishop of Saruın, and he, no duubt, would 
have removed it. I do nut say the bishop or 
ecclesiastical judge is bound ı0 give notice of 
his judicial acts in their ordinary procı edings 
in course of the ecclesiastical laws, and their 
own Jjurisdictions : But if you will charge a 


man upon a contempt in a criminal court, as 
here you must, then prove he hatlı notice of 
the Inhibition : for else it is but ignorantia ju- 
ris, which in ıhe ordinary way will not excuse ; 
and yet if it were ignorantia juris, 1 do not see. 
but 1 so high a course of prosecution as in this 
court, it might in some cases diminish a fault : 
bur this is sgnurantia fact in this case, 3. 
Tbat he did profanely demolish this Window, 
containing a representation of the Creation, 
This giverh occayon to look a little into the 
nature of these pictures; ] conceive them to 
be unlawful and ırreligious pictures of God the 
Fatber. Two of the Witnesses say they were 
idolatrous, and made to represeut Gud ıhe Fa- 
ther ; that it is God tbe Son’s picture, there is 
no.proof. Ithink that opinion of making the 
Image of God according to tbat of Daniel, call- 
ing God the Antient of Days, in the forın of 
an antient man, is, as my lord of London hath 
sard, erroneously grounded ; and also to bring 
God as be appeared unto Daniel to be pre- 
sented in tbe Creation, which was long before, 
is sumewhat improper. 4. Then that Mr. 
Sherfield boasted of it, it is not proved that. 
be did, and it is evident that he doch not boast 
of ir. i 

Now for what is charged upon him, and 
stickerb, that under colour of the Vestry’s Or- 
der, he did the same, and without the bishop of 
Sarum. And for an answer what Vestries are, 
I read not of a Vestry in our Book of Com- 
mon-Law; I read much of church-wardens, 
and their doings. If it be a meeting of the 
minister, church-wardens and parishioners, it 
is 9 good meeting, and they may well deal ın 
matters of reparation, not reformation; aud 
this is not derogatory from the authority of tbe 
bishop, but subordinate to it. But it may be 
through the neglect of the prelates, the vestries 
do eucroach upon their government ; and will 
be more disorderly, if they be not regulated. 
My lord of London did, in the beginning of this 
cause, well declare, that the archdeacon is 
* maguus oculus episcopi ;’ it were fit for these 
to do their duties, and so such things sbould 
not be left to be done unto these men of the 
parish, I mean to ıhese Vestry-men. Now, in 
the Vestry they make an order that this Win- 
dow maybe taken down by Mr. Sherfield. I 
do not say nor believe they have power to re- 
furm ; yet he proveth by way of prescription 
for 69 years they have made reparations and 
meeting. But howsoever he duth not pursue 
his order ; and this mdeed was not discretion. 
in him. , But if he had taken down white 
glass, I do not see any reason why I shoyld 
sentence him ; this being not prosecuted in an 
ecclesiastical ordinary course. The council on 
both sides have carried themselves in the cause 
extreniely well; and für their yielding it to be 
a parochial church, it is well done, and no fault 
is to be put on the party for his 'protestation ; 
for I cannot think but wheu he made bis An- 
swer, he was of opinion it wasalay-fee, he 
sweareth it; and being he now confesseth it 
to be subject tö the bishop, his fault is a great 
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deal the less, in as much as it now appeareth, 
be dotlı not oppose the ecclesiastical autlıority. 

I am glad ı0 hear what I have heard this 
day fronı mıy lords who have spoken, und froın 
my lords the reverend bishops. 
peareth that nothing hatlı falten froın them or 
any here present, to allow the picturing of the 
Deity, or tlie worshipping of Images. I am 
much inclined to that opinion of Mr. Secretary 
Cooke, “ That Ihe be sentenced by way of Ite- 
. een and Admonition; I hold fir thaı 
‘he. make his acknowledgment before my lord 
€ bishop, and repair this broken Window +n de- 
€ cent manner.’ I am loth he slıould be put to 
any heavy Fine, the rather because he hath 
not been prosecuted in an ecciesiastical course ; 
therefore I give no Fine at all. 


The Votes of the said lords and others of his 
majesty’s privy-council, were thus disposed. 
Nine agreed to set 1,000/. Fine upon Mr. 
Sherfield the Defendant, and he slıould be put 
out of bis place of Recorder, be bound to the 

d bebaviour, and make open acknowledg- 
ment of his fault in tbe church of St. Edmonds, 
where the oflenuce was done, and likewise in 
the cathedral church of Sarum, before the bi- 
shop there, and the deans and prebends of 
that church.—And nine otlıers, ıwy Lord- 
Keeper's voice being one, agreed that he should 
not be disrecorded, that he should ınake Ac- 
knowledgment in private to ıhe bishop of Sa- 
rum of ıhe said oflence, and in such manner, 
and before such persons as the said bishop of 
Sarom should think fit. And for the king’s 
Fine, these were again divided ; four, nlereuf 
my Lord Keeper was one, gave no Fine at ull, 


l say, it ap-. 


and five did give their voices to seta Fine; . 
four uf them set 500 marks, and one of them, 
viz. my L. C.J. Richardson, set 500/. which ° 
fine of 5008. was taken for the king, because 
according to the rules and orders of the cuurt 
of Star-Chamber, when there is difference of 
fines in an odd, the king is to have the middle 
fine. Therefore the Sentence of the court was, 
and is tlıus entered : 

“The Defendant being troubled in consci- 
“ ence, and grieved with ıhe sight of the pic- 
“ tures wlich were in a Glass-Window in the 
© church of St. Edmond in New Sarum, one of 
‘the said pictures, to his understanding, being 
“ made to ıepresent God the Father ; did pro- 
“cure an order to be made by the Vestry, 
€ whereof himself was a ınember, that the Win- 
‘dow should be taken down; so asthe De- 
‘ fendant did, at his own charge, glaze it again 
“ with white glass : and by colour of ıhis order, 
“the Defendant, without acquainting the bi- 
“shop, or his chancellor therewith, got hiınself 
“ into the church, made the doors fast to him, ' 
“and then, with bis staff, hrake divers holes in 
“he said painted Window, wherein was de- 
© scribed the Creation of the World; and for 
“ this offence cumnmitted, with neglect of epis- 
“ copal authority, from whom the vestry derive 
“their authority, and by colour of an order of 
‘ vestry, wlıo have nd power to alter or reform 
‘ any uf ttlie ornaments of the church, the De- 
‘ fendant was comiitted to tlie Fleet, fined 
“ 500. and ordered to repair to the lord bishop 
“of bis dincese, and there make an acknow- 
‘ ledeınent of his offence and contempt, before 
“such peisons as tbe bishop would call unto 
him.’ 





142. Proceedings against Wm. Prynn,* esq. in the Star-Chamber, 
for Writing and publishing a Book intitled, “ Histrio-mastix, 
“or a Scourge for Stage-Players,” &c.; and also against 
MicHAEL SpARKEs, for printing, and against WıLLIAM 
Buckner, for licensing the said Book: 9 Cnarzesl1. A.D. 


1632-3. [1 Clarendon’s Hist. 73, 158. 


THE rich of February 1632-3, Mr. William 
Pryna, utter-barrister of Lincoln’s-Inn, was 
brought to the Star-Chamber ; together with 
Michael Sparkes, William Buckner, and four 





®« Mr. William Prynn now published his 
© Histrio-Masex’ or Book against Stage Plays, 
licensed by the chaplaio of archbisliop Abbot; 
wherein, with very profuse collections, he ex- 
pused the liherties of the stage, and condemned 
tbe very lawfulness of acting. In his way of 
writing he could not refrain from over-doing 
any sabject and from many appearances of 
rasling. And because the Court became now 
snore addicted to these ludicrous entertain- 
ments, and the queen herself was so fund of 
tbe amusement tlsat she had bore tlıe part of a 
pastoral in ber own royal person; therefore 

voL. 13]. 


by» 


2 Rushw. Coll. 220.] 


other Defendants, upon Mr. Attorney Noy’s 
Information; which being opened by Mr. Hud- 
son of Gray’s-Inn, did set forth, That about 8 
Car. Reg. Mr. Prynn compiled and put in priat 


this Treatise against Plays was suspected to be 
levelled against the practice of the court, and 
the example of ıhequeen : and it was supposed 
an Innuendo, that ın ıhe Table of the Book 
this reference was put, * Woınen actors noto- 
* rious whores.’ The Attorney-General prose- 
cuted Prynn for this Libel in the Star-Chaınber, 
where he was sentenced to imprisnninent and 
other penalties, ’I’he nisfortune was, that 
bishop Laud was the instrument and nbettor of 
this en against the Book and tl:e Author, 

ewing tlie Look to the king, and poiuting 
at tbe offensive parts of it; and then by eın- 

20 


- [4 


563] : STATE TRIALS, 9 Cuanızs L 1632-3.— Proceedings against Wei. Prynn, (564, 


a libellous volume, entitied by the name of 


s“ Histrio-masiir,” ayninst plays, imasques, 
dancings, &c. And althuugh he knew well, 
that hıs majesty’s royal queen,* lords of the 
counsel, &c. were in their public festivals and 
other ttiınes, present spectatora of some masquex 
and dances, and many recreation» that were 
tolerabje, aud in ıhemselves sinless, and so 
published to be, by-a Book printed ın the time 
of. his majesty’s royal father ; yet Mr. Prynu, 
in his Book, hath railed, nut only against stage- 
plays, cumedies, dancings, and all other exer- 
cises of tlıe people, und against all such as be- 
hold them, but farther and particular against 
hunting, public testivals, Curistmas-keeping, 
bonfires and maypoles; nay, against the 
dressing up of a h’,use with green-ivy. And to 
munıfest his evil aud mischievous design in 
publishing of tlıis Libel, he hath therein written 


divers incitements, to stir up the People to dis- 
P p 


Content, as if there.were just cause to lay vio- 
lent hands on their prince ; und hath expressed 
in ınauy «peeches against his majesty, and hin 
houshold, ınfanıous terms unftt fur so sacred a 
peısou. He hath cast an uspersiou upon her 
mnjestv the queen, and railing and uncharitable 
ceusurıs against all christian people. He batlı 


coumended all those ıhat are factious persons, 


that have vented any thing in any buok agaiııst 
tlıe state, as ıhe factious Book uf Dr. Leiglhton, 
Jo. Mariana a jesuit, to draw the people fronı 
his majesty’s government, which is uf most dan- 
gerous consequence to the reulm and \tate. 
His Buk is of above 1000 pages: and he dealt 
with one Alichuel Sparkes für the publisiung, 
licens.uz, and printing thereof, wlıo ı5 a person 
that is a common put-lsber vf unlawful and ıun- 
licen-.ed buoks; and dealt also wıth Mr. Buck- 
ner, another De endant, for the aılowing of’ it 
for the press; and with the other four Defen- 
Jauts to print part of it, and j„ublish the same: 
und by this means t!in Volume was aliowed 
‚and published, to the er at scandal ot the whole 
realın. 
to the demerit of tlie cause, is te end of Ar. 
Artorney’s Intormation. 


Se a ee ra a ee I en 
ployıng Dr. Hevlyn to pick out all tlıe viruleut 
passages, and give tlıe severest turn to tlem; 
and tastly, by canıying tlıose Not«s to the At- 
forney-General for matter of In’ormation, and 
ur:ing him earnestly to proceed against tlıe 
Author: wlich though a prelate milht do wilı 
sinc: re Intention to suppress libelling, aud tu 
Assert a Fospect to 'crowned heads; yefit was 
looked upon, by some serious men, as a giving 
eountenanre ta the lirentionsness and profane- 
nes» of the Stage, which ought rather to have 
bein reprored and rısirained by a christian 
bi-hou.” Kennet, 
* « The Qu: en had.acıed a part her-elf, ina 
’wan’s was shewed her asdevelled ar her, ıhere 
b- ing a reierence in it, Women Actoıs nutorious 
Whorts; though in trurn the book was [.ub- 
liebe) six weeks before the quen’s acting.” 
Whitluck’s Mem. p-.18, 


And to have this punished acco diug 





Dash at Somerset-1] use: and this Book of 


Mr. Atkins of Lincoln’-Ino (afterwards. a. 
Judge in ıhe court of Commwn-Pleas) opened, 
Mr, Prynn’s Answer; ’lhat be, ıle, saıd Mr. 
Prynn takiug into his serivus consideration the. - 
frequent resort of sundry sort» of Feb® to. 
comn.on Stage-Plays about tIıe wi of London; 
and having read dıvers councils, laws and star 
tutes of this and other realms, aga.nst the frer. 
quenting of comunon stage-plays, and tlie judg- 
ment and opinion ol several divines, and other. 
antient authors, and dıvers English wiiters. al. 
lowed by public autbority, and his own judg-- 
ment running with those ; nat intending to rer 
Arct, or to bave relation to tie king, queen, 
state, or guvernment, or your lordshıps, did- 
about »eren years ago, compile this buuk enti- 
tled Histrio-mastix; which is nu more but a, 
collecdon of divers arguments and autlorities 
against common Stage-Piays. Tliat about four 
yvars since, he did commnit the same to Michael, 
Sparkes, one of the Defendants, to be com- 
mended to such persons as then had authority. 
to license books tor the press. Sparkes did. 
Sur it to Mr. Kiog, belungıng to the late. 
Archbishop of Canterbuıy; and before he had, 
perused tlus book, Mr. Buckner had authority, 
tu allow of tie books, to the press: Sparkes, 
brought tbis book to Mr. Buckucr, wbo kept. 
it by him three months, in which ume be did: 
fully peruse it, In the interim, he gave part of. 
the huak to Sparkes to print, and kept the rest. 
tıll he had perusvd it, and said, that he should. 
kare that also to the press. In October folr. 
lowing, be carried this copy with the licence, 
and caused ıhem to be entered into Stationers- 
Hall, and «id compound with ıhose that had, 
authority for the printing of this book, It was. 
printeil publicly, and nut secrelly ; and because 
there was some of the copies close. written, he. 
caused these 10 be brought agaın to peruse, to 
the ‚ntem that he migbt nut be deceived ıy 
them; und as he sw cause, corrected tlıcm 
accordinzly. That in Enster-Term was twelve- 
manth, tie Bpistle, and ıhre whole, First Part 
of ıhe Book was printed ; and he had time to 
: xymine it: between Easter-Term aud Trinity, 
and ıhen he did make such alteratüiops as be 
Sm cause, viz. in p. 7l1l.&c. And alternards 
the Sccond Part, and two sheets of the index 
of te book was likewise priuted, and tbese 
were liLenise brousbt tn Mr. Buckner ; so ıhas 
the whole Book with the Index, was bound up 
nbout Christmas fullowing, wbıch was .Christ- 
mas was a twelve-mouth. Mr. Buckner sent 
for Mr.-Pryun, and tbe stationer was desirous - 
that ıhe Book might be publishc?, and thaı he, 
night send some volumes ta him: but Mr. 
Buckner sajd, he could wish the word ‘ Pity,?’ 
ın such a page might be left out; and I wish 
with Mr. Buckner, tbat © Pıty’ miglıt be added, 
to every pnge of, the Boak. So when Mr, 
Pryun saw all ıhis from him, that had licence, 
to allow printed Books, lie eonceived it a sufli- 
cient warrant, for his proceedings. And for. 
that which is alledged ın the Information, of 
Mr. Prynn’s cıunmending Dr. Leigbton, for, 
nhich the dactor received a Ceusure in tlig 
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‘coutt, in the guotation whereof, viz. his Book, 
"and uf others, he adhereth tu their meaning so 
far as, and wherein’they are »greeable to tie 
Jaw: and thıs book was printed long before 


Dr. Leighton was questioned in 'this courı.. 


And as tor encouraging of others to be factious 
or seditious,'he saith upon bis oath, That he 
was so far fiom disloyalty, «chısm, or sedition, 
or neglect of the king, state, or goverunent, 
‘that he’hath with'much joy, chea:fuli.ess, aud 
"thankfulness to God, cver acknowledged his, 
and the rest of the king’s sul,jects happiness, 
bytiie peace we have under his wajesty’s happy 
government: und this Auswer and intention is 
sincere, though other consttuction be made 
thereupon. Ite saity, he bath taken his oath 
of Suprermacy antl Allegiance in tie University 
end Inus of Court where he hathı taken hıs 
degrees. That it never came into his thoughts 
to äppmre of 'Schism gr: and if uny 
‘thing in his Book, conWary to his meaning, 
hath a mis-constraction towards 'his mujesty’s 
gorernirent, state, ur your lordships, he doth 
prostrate himself at his majesty’s royal feet, 
and crave pardon and grace. And he doth up- 
pral to-your lortiships interpretations of those 
parts of his book : and dorlı vithal desire your 
lordships favour, and to take it into your con- 
'sideratio.ı, that ie’hatlı been a year prisoner in 
the Tower: aud this is the substance of his 
Answer. ; 


Mr. Jerkins of Grays-Ion opened tlıe An- 
swer for four of the Defendnats. First, for 
the pror Widow he saııh, for any ınanner nf 
combindtion, or knowledge of this bouk, or of 
the contents of It, &c. she knoweth nothing. 
For the rest, ıhey all say, They being illirerate, 
were.not able tu ‚judge whether it were üt to 
‚pass the Press, or not; that te Book ‚was Iı- 
eemed to be printed, allowed after it was print- 
ed, and before it wus published, and it was en- 
tered in tte Stationers-Hall, and the warden 
there allowed und «ubacribed it to be a burrk 
pasable. The book Iıdth been tlree years 
in the prem. All this time was spent before it 
was printed: there were searches ınade during 
this time, and they came unto tbe-press. They 
saw the Book tliere in a public way, and not 
"in Comers, or privarely printed, as is alledgen 
in ıke Iuformation ; and it was printed: and 
published, and some of the beoks suld by 
Sperkes: and Spaikes saith, the prisiting of 
thıs book cost him nImost 800/. and sasth upon 
‚bis oathı, he sold'not'nıany books. Andfor ıhe 
charge npen-him, of bei'rg a common printer of 
uslawful boois, ‚he saith, Hehaıh prospered in 
his calling ; and sme other stationers having an 
eye'upon him for his ıhrift, have envied-him im 
publishing of books, and leaveth it to my lords 
tbe-bishops, to know what sucoess-ke hath lad 
m the Bligh-Commissinn. | 

Mr. Lightfoot of 'Gray's-Inn opened Mr. 
Buckner’s Answer. Ite sah, That be was 
chaplain to the late archbishop of Canterbury, 
and doth approve of the church without any 


Church-music he doth’allow of; bowing at the 
naıne of Jesus: plays, music, and dimemg, he 
doth esteem them just und lawful. And for 
those censures against ecclestastical persons in 
tiiis book, he duth, and ever .dıd abhur and de- 
test tıem. He coniesseth he licensed part uf 
the buok, but never gave order to disperse the 
'book ; but when he hearıl ıt was published, he 
did endruvour to suppress it: and to tbe rest 
of ıhe Information pleadetb Not Guilty. 


Then, Mr. Noy, Attorney General, spake &s 
followech : ‘This volume of Mr. Prynn’s ıs writ- 
teu by himselt, without the help of any man, 
There are passages in it that reßect upon the 
king, state, and government, &c. other things 
‚Feflect u; on tkecchurch and ch rey; but tur that 
there is no charge in the Infurmation, whıch I 
did conceive fitter to be left out, and withal’I 
received a command for tlıe saıne: theretore 
finding the Church so deeply wounded by Mr. 
Prynu, I do leave her to uvenge herself of him, 
and to inflict such ‘punixhinent un him as he 
deserves I shall be an humble suitor to the 
court, that they wunld be pleased 10 commend 
the prosecution of those ıhıngs that coucern the 
Church to tbe High Commission, There ate 
divers particulars wherewith he is not charged 
witbin the Informarion by way of crinie, and 
so it is not proper now to bring him into ques- 
tion for then. As for mentioning of Ceremn- 
nies, &c. of dedicating Paul’s to Diana ; of the 
Discipline of ıheChurch; the complaint of new 
erected Altars: I wonder what Altars he menıs, 
I hope the church will examine in due tiie; Rs 
also who he meuns by’hıs “modern innovators ’ 
in the church, und by ‘ cıinging and ducking to 
‘ Altars,’ a fit term to bestow’upen tlie churdh ; 
be learned it of the canters, being used among 
them. Tire Music in the church, the charita- 
-ble’term “he giverh it, is, not to be a nuise -df 
men, but rather a © bleating of brute beasts ; 
.* Choristers bellow the tenor, as it were oxen 5; 
‘“bark u counter point, as a kennelof dogs; roar 
“out a treble, like a sort of bulls: grunt'aut a 
€ basg, as it were a number of hogs :’ his corh- 

| plaiıtt. for suppressing repetitions by way of'Cob- 
venticles;" all his general censure of all the 
bishops, and of allthe clergy; they scora to 
feed the poor; tie * silk audl satıin divines :’ 
rery charitable terms upon thiem of the church ! 
‘Christmas, ag it is kept, is a“ devil’s Christmas ;’ 
nay, he doth bestow a great number of pages 
to ınake men affect the name of Puritan, ns 
though Christ were a Puritan, and so he suitla 
in his Index. Then concerning the er im 
tbeChurch, he speaketh against then, and put- 
teth that now in print, which was contained in 
an Answer in thiscourt. Also for the Sabbath- 
day, whether to beein on 'Suturday niglt, muid 
end on Sunday at six ofthe clock. Tiiese are 
things proper to tlıe examination of theChurch; 
and whätsoever becometh of ıhe rest of ıhe 
cause in this Court, yet I commend there things 
to the consideration of the Church. I wonder 
what the man means to bring ihexe thmgs under 


scruple, and of all the cereimonies of England. | the title of Stage Plays; Pluralities under te 





® 
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title of Stage Players. He had an end in it; he 
had an eud in ır. 

Now conceming the Book itself: This Book, 
said Mr. Noy, itis the witness, it du:h testify 
wlınt was his intention, and by the Book he is 
to be judged. If it had been founıl in the street, 
and of Mr. Pryau’s compiling, and hrought to 
tlis court, and consideration taken of it, the 
court would proceeil without a party against 
Mr. Prynn. And bere Mr. Attorney recited a 
Penn ofone that wrote a book, and it was 

rougbt to the council. It was deinanded, who 
was tlıe accuser? answer was maille, the Book 
was the accuser: sh:ll the heretic go unpunish- 
ed? This Book it is Mr. Prynn’s doing, he doth 
put 2 naıne to it, he swears ıhat be did write 
tt all. 

Then for the time of compiling it; seven or 
eight years ago it was compiled, and it is grown 
seven times bigger than at the first. Mr. Pryun 
abnut eiglıt years since, shewed it to Dr. Goade, 
who told him so good causes of dislike, that 
might make any rensonable man give it over. 
About seven years ago he came to Dr. Harrıs, 
to desire his opinion of the Book ; and he told 
him it was untit and unworthy to come to the 
press. - In tlie Parlinment time, befor& tlıe year 
1630, he gave some part of it tu be printed; 
but it came not to Mr. Buckner till loug after. 
Sparkes said, he would print any thing ın Par- 
liament time. 

Now we are to consider two things, from the 
first compiling and printing of this Book, to the 
last : First, how it grew in volume ; fur after it 
was delivered to the press, it hath grown up with 
divers things, which then were iınpossible to be 
known nt that time, when it was delivered to 
the press; which appearetlı by this. In 1628 
was the parliament, and in 1691 St. George be- 

an to look abroad into the world. This man 
estows eight whole pages upon St. George, for 
being so bold to look nut. Hesaith, that St. 


George the Arian was a Cappadocian, though. 


born in Cilicia, a part ur province of Cappado- 
cia, &c. and that St. George’s advocate was an 
Englishwan, born in Gloucester; and that St. 
Basil the Great was bishop of Ciwsarea in Cap- 
padocia, the native country of St.-George the 
Arian. Certainly he could not tell that St. 
George would then remove hiwnself abroad, or 
in the country of Gloucester, &c. atthat time : 
but this man did go on according to the occa- 
‚sion in 1628. A woman, in 1628, acted a part 
of a Stage Play at Black Fryers; he spends 
many papes about this. 
‚  Weallknow what time the dearth was, three 
years ago: he takech occasion not to pass it 
over. He maketh a long discourse of Plays, 
‚ Masques, &c. in the late penurivus times, how 
tlıey were as expenceful as the wars were. This 
is to shew hnw by pieces it did grow bigyer 
froın time to time. 

All Stage Players he terms them Rogues: In 
this he doıh falsify the very act of Tariament, 
for unless they gu abrond, they are not rogues. 
The same term he giverh unto Scholars acting. 
Mr. Pryon had a purpose, not yaly in this to 


fall upon Stage Plays, but upon the body of the 
Commonwealth; and to infuse it into mien’s 
minds, that we are now running into Paganisın 
and Gentilism. He falleth upon those thiugs 
that have nct relation to Stage Plays, Music, 
Music in the Church, Daucing, New-year’s 
Gifts, whether Witchery, or not. Witchery, 
Church Ceremonies, &c. indistinctly he falleth 
upon them ; then upon Altars, Images, Hair of 
Men and Women, Bishops and Bonfires, Cards 
and Tables do uffend him, aud Perukes do fall 
within the compass of his theme. St. George 
never otiended him ; but all this is to the end 
to bring a belief aınong the people, that we are 
returning back again to Paganısm. His end 
is therefore to persunde men to go and serve 
God in another country, as many are gone al- 
ready, and set up new laws and fancies among 
themselves. Consider what ınay come of it. 

It may be fit engugh and lanful to write 
against Plays, by m@#that have a mission; and 
they must do their errand in mannerly terms, 
and in the snme terms as other ınen expect to 
bear with them. Nr. Prynn had no mission to 
meddle with these things, to see whether men 
sheuld not return to Gentilism; theterms wlich 
he useth are such as he finds among the oyster 
women at Billingsgate, or at the common con- 
duit. He hath raked up all the vile terms that 
could be found. 

Now to prove that this ıs Mr. Prynn’s Book, 
read Mr. Prynn’s Examination, Inter. 5th, 
(which being read, was to this eflect,) That Mr. 
Prynn, without the help of any other, did write, 
pen and compile the whole book, called His- 
frio-mastix, and the Epistle before the Book, 
and the Index and Table following. 

Now for the publishing of this Book, it doth 
appear by the Deposition of Dr. Goade, that 
about 8 vears since, Mr. Prynn did bring a 
Book to him in writing, of about a quire of pa- 
per, concerning Stage-Plays, to have the same 
licensed, but he held it unfit to be allowed; 
and doth well remember, that as to his argu- 
ment of te unlawfulness for a man to put on 
woman’s apparel, he put Mr. Prynn this ques- 
tion ; Suppose, Mr. Prynn, yourself, as a 
Christian, were persecuted by Pagans, think 
you not, if you did disguise yourself in your 
maid’s apparel, you did well? who answered, 
That he thought himself rather bound to yield 
to death than to do so. 

Dr. Harris also deposed, That about 7 years 
ago, Mr. Prynu came to him to license a Trea- 
tise concerning Stage-Plays, but be would not 
allow ofthe same. So thisman did deliver this 
Book when it was young and tender, and 
would have had it then priuted ; but it is since 
grown seven times bigger, and seven times 
worse, 

Noy. We shall now prove when it went to 
the press. Read Austin the Stationer to Inter- 
rogatory the 28th, which being rend, was to 
this effect; That the said book called Histrio- 
maslir, was given to this deponent, in or about 
the last parliament, at which time seven sheets 
thereof were printed at this deponent’s house ; 
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which this deponent so printed, at the request 
ot Mr. Prynn and Mr. Sparkes, upon Mr. 
Prynu’s u lonation, that it was licensed, and 
that he would bring the hand of the licenser 
unto it. But this deponent did refuse to print 
any more of the same. 

Read Joseph H. to prove, that Sparkes 
would set upon it uulicensed in parliament- 
time, to Inter. 26, who saith, That the Deten- 
dant Sparkes did, in be tiıne ofthe last parlia- 
ment, print, or cause to be printed, divers 
books without licence ; whereof snme were 
Mr. Prynn’s, some were Mr. Burtou’s works; 
and tlıis deponent hatb heard Sparkes say, he 
durst print any thing in parliainent-tiıne. 

Another part of the Charge was managed by 
Br. Mason of Lincoln’s-Inn, reckoning up the 
number of Epithets wherewith Mr. Pryon had 


aspersed all sorts of people: and he said, that 


is was a Libel, not only against the state, but 
against every particular person; and proved 
the Charge by divers passuges contained in the 
Book, fol. 201, &ec: 


Afterward Mr. Noy proceeded in the farther 
making good of his Charge against Mr. Prynn. 
May it please your lordships; As he hath 
fallen foul upon all things, all persons, all 
seies; upon the magistrates, upon the hous- 
hold of the king; so he hath not spared the 
king bimself. I am sorry I shall have occasion 
an any thing of it; but there is a great 
too much in his Book. My lords, after 
he hath made allthese complaints as intolerable, 
be falleth upon all indistinctiy, and never taketlı 
upon him to discern, to make a distinction, 
that there may be atoleration ; but falleth fbul 
upon every thing, that weare falling into Pagau- 
isım ; men and women are naught: he spareth 
notthe king hinmselt, but takes upon him to 
teach a remedy;; tlie remedy is worse than the 
disease. What hateful comparisons he bring- 
eth with other princes? as Nero: and speaketh 
oftbe consuming oftbe treasure of the realm 
with Masques, aud of the late penurious times: 
a base word! A declaration of infamy upon 
rinces, with such-like conclusions as these are, 
hen all this is done, he teacheth the re- 
medy not hy way of precept, but by way of 
example ; invites menu to read John Mariana, 
and two grave authors more, he saith men not 
censured. I am very sorry I am to speak any 
thing wherein the kıng sbould be named, but 
he would not forbear it when the pen was in his 
hand ; some of the words are so nasty that I 
will not speak theın. 


After Mr. Attorney General had spoken, he 
called for these Passages, amongst others, in 
Histrio-mastir, to be read, viz. 


To his much-honoured Friends, the right wor- 
shipful Masters of the Beuch of the honour- 
ae dourishing Law-Society of Lincoln’s- 

an. 


* Having,' upon nıy first arrıval here in Lon- 
€ don, heard and seen in four several Plays (to 
* which the pressing importunity of some ill ac- 


* quaintance drew me, while I was yet n norice) 
“ such wickedness, such lewdness as theu made 
‘my penitent heart to loath, ıny conscience to 
‘“ abhor all Stage-Players ever since; and hav- 
‘“ ing then likewise observed some woful experi- 
‘ ments of the lewd, mischievous fruits of Plays, 
‘ ofPlay-houses, in some young gentlemen of my 
“ acquaintance, whothough cırıl and chaste at 
* first, became so vicious, prodigal, incontinent, 
‘ debauched, yea so fur past all hopcs ofamend- 
‘“ ment, in half a year’s space or less, by their 
‘ resort to Plays, where whores and lewd cum- 
“ panions had inveigled them; that after many 
* essays of their much desired reformation, two 
‘“ofthem were cast off and utterly disiuherited 
* by their loving parents; whom I heard oft com- , 
‘ plaining, even with tears, that Plays and Play- 
“ houses had undone their children to their no 
“small vexation, (a good Caveat for all young 
‘ students to keepthemselves from Play-houses, 
“ by ıhese two youngsters harms :) Hereupon I 
‘ resolved, out of a desire ofthe public gaod, tn 
‘ oppugn ıhese common vice-fomenting evils.: 
‘ for which Piapose about 7 years since, recol- 
* Jecting those play-condemning passages, which 
“I had met with in the Fathers and other au- 
€ thors, I digesied them into one entire written 
* Discourse : which having since that time in- 
“larged beyond its intended bulk, because I 
* saw the number of players, play-beoks, play- 
“ haunters, and play-houses still increasing ; 
‘ there being above 40,009 Play-Books printed 
within thebe 2 years (as Stativners inform me) 
“they being now more vendible than the 
* choicest Sermons ; two old Play-houses being 
‘ also lately re-edified, enlarged, and one new 
© theatre erected: (he multitude of our Lou- 
‘ don play-haunters being so augmented now, 
* that all the ancient Devil’s Chapels (for so the 
‘ Fathers style all Play-houses) being five in 
‘number, are not suflicient to contain their 
‘troops; wlıence we seea sixth now added to 
‘them: whereas even in vicious Nero’s reign, 
‘there were but tlıree standing theatres in 
‘ Pagan Rome, though far more spacinus than 
€ our Christian London, and those three too 
“many. Hereupon I first commended it, heing 
“thus augmented, to the Licenser, and from 
“him unto the press, where it hath lingered 
“longer than I did expect; which being now 
© at Inst brought forth into the world, in such a 
‘ play-adoring age, that is like to bid defiance 
“to it; I here bequeath it to your worthy 
‘ patronage, to whom it was first devoted, not 
‘ carıng how it fares abroad, so it may do good 
“and please at home.’ ’ 

In the next place, Mr. Attorney Noy caused 
to be read out of tbe book of Histriv-mastix, 
such passnges, as were scandalous to the king 
and government, as fol. 312, &c. 

Mr, Atkins, in defance of Mr. Prynn, said, 
That the eloquence of those gentlemen who 
argued against Mr. Prypn, made an exposition 
which was no part of his intention, in which 
point he would endenvour to clear him ; and 
the way was by letting their lordsbips know, 
that many Passages in that Book are only se 
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(atively spoken, and not positive, and most of 
them nre but the affırtmations of other authors 
‘of several kinds Anti professions : as where it is 
sad, that ° such meaurnate devils as frequent 
* plays,’ en by the way of common 
frequentmg of'Plays, lest:they prove incarnate 
devils; and so of Iadies that cast offtheir nature 
end molesty, tbät is relatively spoken by fre- 
“menting plays, laseivious dancing, &c. und 
"when-he spezketh of those in a continual pro- 
"position, his argument is thus: 

‘That which doth ordinarily (if not always) 
* defile the eyes, the eurs, and souls both of the 
“'actors und spectators, by ingendring, by exci- 
€ Img weretricious, lust/ul, jewd, adulterous He- 
. “sires and affections in their hearts, or by In- 
"< stigating, by preparing, by inducting them to 
‘Sıaetwal undleanness, must needs be abominable 
‘and untawful urito Christians; but these Stage- 
“Plays, '&c. therefore they must needs be abo- 
“minable’ And there ıs none but Wheres, 
Panders, or foul incarnate Devils, who dare 
:oontroul that minor truth. "| 

My: lertis ; 'He doth not condemn New-year’s! 
Bifts,-but acknowledges them to be as tokens! 
‘and testimonies ‘of favour and respect from 

ertors-to their 'inferiors; and for Dancing! 
(under favour) he doth net condeınn it at all; 
he "Bath commender the same as single, and 
dancing the measures, And for Hancing in 
grent'men and 'pfinces, he tloth protest it was’ 
tar from-his thought to compare these tiınes to’ 
Nero's,'under so piousand religious a prince as, 
we have, and by whom we receive so much 
huppiness. That had been so impious and un- 
worthy, tlıat be could ‘by no means make any: 
; but as well his person ns his pen’ 

“honld have been detestüble; if he had'made: 
auy'such comperiscn. 

Aud where he’doch speak, that Dancing and: 
Mesquing have been near as expienceful as the 
wars, in that ‘re mesins in Flenry ıbe Sch’s time, 
«and net in these days; as I take it, he speaks, 
‘there df a History fhat doth express 'the great 
harge in that'time. 

IT shell desire, as I did beyin in ‘the opening 
Vfhis Atsswer, that he may lay fast'hold upon 
ıthe rock of che ‘king's farour and :nercy, aud 
Kortptisston of this: conrt; und what’his ititen- 
Mionsare,'they are best known'to his own heart, 
Aıls 'expressions kuown to your lordships. I 
teannöt’condemn his’heart, I will not excuse 
his’peh. 

his If your lördships will eive me leare, I 
“heall sy; I Hare long kuowu hım in a Society 
of Inns of Court, where 'he hırs live: and for: 
Ihis ordinary disconrses (eıcept thr matters in 
«this Bock)'they Have not bien’ factinus or $etli- 
xions. But’nuw he is before your lorıiships, 
truly for my part, I compare him to the condi- 
tion of An Astronnmer, who fixed his eyes so 
‚auch upon the strrs, That he did not look to 
his feet, anti so fell mtb a dich: for his ‘eyes 
"were so fited upon this‘subjeet, upon the com- 
Amon-resört to Stage-Plays, and the great ubuse 
«rat comes by "Them, 'thät he forgot to lork 
Wetn'o Kris Iied ’thikt “guided his pen, which 


now bringeth him under your lordships censure. 
That I may not offeud the patience of this 
court, (the court is full, and the expectation is 
great,) I will conclude with all humility, und 
wih and crave,'that he who'is the Supreme 
Judge, may be with your lordships in this mat- 
ter, and'muy be over all yuur gooll thoughts, 
Judgments and sentences ıhis day, in this cause 
ofthıs poor gentleman. And this is all’I’hum- 
biy oßer in Defence. 


The next day of bearing, 


Mr. 'Holbourn, of counsel with Mr. Prynn, . 
spake thus: ' 

My lords; I am. assigned counsellar with 
Mr. Prynn. The Information is for publishing 
in print a Libel or Volume of Libeb against 
king, queen, state, &c. My lords, for Mr. 
Pıynn, 'he doth humtıly cast hi self at your 
lordships feet. For the Book, I’ must say, he 
dattı ‘humbiy submit hinsself to your lorttships; 
yet, my lords, his heart will not give him leave 
ro say, that he is guilty of those gross offences 
that are laid to his charge. "He cunfe sseıh hiın- 
self tn be justly brougıt before your lurdships 
fur his ill expressions, which may prove an oc- 
casion of scandal by mısconstruction, and so 
some dangerous principle may be infused into 
the subjects: And he bepgeth your lordships to 
consider of them,-according tu the intentions of 
his heart, wbich were fair and honest, th«ugla 
harsh in expression, that he 'may recene a 
favoorable construcuon, for that 'he citeth his 
Authors, and their words, and not his own. 
And for that he meddlech with -ınatters not 
Renee to Stage-Plays, as in mentioning the 

bbath, his meaning was, Stage-Pleys upon 
the Sabbath-day: his mentioniosg Habits aud 
Recreations, was in relation to ınen putling on 
womens habits, "and unlawful recreation at 
plays, and 50 he conceives them not altagether 
Impe rtinent, 

For the Manner of bis writing he is heartily 
sorry, that his style is so bitter, and bis impute- 
tions so unlimited and general; yet in this he 
was Icd thereunto hy Authors in the like ciwse, 
“lich he offers for his excuse: he 'hopes his 
passion agaiırıt these abuses by Plays ıney a 
little plend his excuse. 

Now for the Manner and Matter allediged 


against him out of bis own Book, m that he 


hopes your lordships irvour : Ile saith, that 
those ıhat are judges of the Books für lieensiup, 
they are guilty of Ihe matfer, and he-hopeth 
that thıs Book doth. difier from all:the books 
brought into this court; for here are none 
brous!t but sıch as are unliceused, and this 
is licensed; and he submitteth thus to that 
point. 

Mv lards, as'tn the general end and inım- 
tion of bis Book, he swenreth, thut the general 
resort ımto plays was the first occasion; and 
his end was for the Reformation of tbe abuse 
of it, and ao otherwise: and then, ıny lords, he 
hopeth he shall not incur your Iordships severe 
censure. He did not send the Book beyond 
the seds to be 'printell, "but ‘priared it 'herc ; 
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and. it, was three, years in, the press, agd licens- 
ed and pubinhed. 
And,. mylords, the Deadlaration, ta the In- 


formation bf this court, speaketh something:to. 


his. infentions, wiz. to whum he dedicated this 
Berk, and ha diapessed it himself. ta men of 
known .integrity.; and certeiuly if.his heart had 
been guilty of those foul’crimes, he would not 
hava presenzed one of these Books.to Mr. Ar- 
torney Nay, himself. He did not absent him- 
self, as one guilty af such offences would hare 
done; he was sa far from haring dislayalty, that 
he doth cammend the king and steta, and: 
tkst could not be with an inteation against 
king end state And all the Charges that lie 
upon him for his foul intentions are bur-infer- 
ences upon his Book, aud cansequence», and 
such of them only that be strained, and nat of 
necessity. £ 

The neat thing. charged upon him is. Perjury, 
for ıhat he said, he sbewed no part of this 
Book to any before it was shewn ta Sparkes ; 
yet it was pzoved by Dr. Harıss and Dr. Goade, 
that they saw it many years agp. As to this 
he saitkı, they speak anly of. his Book, concern- 
igg Plays, containing a quire of paper: and 
that it is true, he. did shew them such a bouk : 
bar that boak was not this book. ; though ıhey 
be of one subject and matter, yet tbey differ 
much in form and frame. , 


Then Mr. Hera spake on his behalf as fol- 
lows: 


My lords ; We that are assigned couusel for 
Mr. Pryon, do come with great disadvantage, 
both in number and judgments, considering 
the great ability. of the king’s. counsel, who 
have spoken ngainst us. If the auustructin 
they have made be thrırs, then clearly we are 
ss they would have us) to fali deep by your 

Ips Sentence. 

The weight of ıhis Cause, and the aggrava- 
tjons upon it by the king’ Counsel, male me 
the Inst day (without desire. of my client) to 
crave fartber tiıne, for we durst not then give 
aoy Auswer. Allthatl cannow-say, », Ihat 
your kerdships would look upon the intentions 
of his heart, in that be huth explained himselı 
as- fair asany man can do by hıs.oath : how is 
it possible to make other proo! of tlıe cleur. in- 
tentions of bis heart, than by. hıs oath? ls 
oath is admitted' us prooi against him, in ıbe 
acknowledgment of his Book; and slıöll it nei 
be admitted to him, to clear the intigrüy of 
has heart ? We hesr-ech yoır lordships tu look 
upon hun, a8,not writing these Ihıngs. out of 
perverseness : fspiri:, but out of the nbund.ınce 
of his beurs transported with zeal agaiu-t the 
g5owing evila, which have beiallen many uf tbis 
Ration, and.soine of bis awss acquaintanee, by 
tbeir fiequepting of Sınge-Playss. We that 
know him ınust saı, as faras our knowledge 
will give us leave, that in all passages that 
have falles fram him to us, be hatıı expressed 
, hömself full of dewotion and duty to .bis ma- 
jestv and the. queen; and sball humbly take 
leaxe to ofler same. paspaygs. ous.of. his Bapk, 


“ 


'surely 





whieh: da bear. evidence, that be deslı speak. 
-| well af bash thiein majesties, und:of.the stale:;: 
'and-that.by inferences. aud. dissinctiona these 


made: and hat. ıs:it but inferences made ouß 


of oiber passages of-his: Book, wlıich. doth re= 
flect upon him.?— Which Passages were openedi 


by. the Goumsel, but.not. read: 


The SENTENCE, 

Three Star-Chamiber. days having been spent, 
in the hearing.of' ıhis Cause, ‚the Torda sat che. 
fourth day to proceed ı0 Sentence, which held, 
till four of the clock in the afteruoon ;,andthey, 
passed such Sentence, on Mr. Prynn,. ag is, 


En ın ıhe ensuing speeches, which in 
etfect cumprehend all that was said &y.others, 


The first was of Francis Lord: Coltington, 


Chancellor of the Exchrquer, whose turn. was: 

-to begın first to speuk, as being in the lowest. 
degree of quality by his- place. Andcommoniy 
he that beginneth, ns.he openeth the matiern ar 
large, so be inclivueth thereby many lords to 
forbenr making uf speeches, and. oniy-to de- 
clare themselves ta.concur in Sentence. with 
-him that began first, or with some, other. lardi 
_ spake before, as their judgmanıs-. lead: 
them. 


My lurds (said my lord .Cottiagton), his ma- 


jestys Attorney-General hatlı brought Mr, 


Prynn before yuur lordsbips, with.other Defen- 


dants, Tuomas Buckner, Michuel Sparkes, &e. 
It is tor publistiing a lıbeilous Book, or V.olume 
of Libels, to the scandal of his majesty and the 


.ıate. To my u: dersianding it ınay: be more 
properly said, the reat and higlı malice.of Mr. 
Pryun, published and declur: d inthat Libelloas 
Book ; a malice exprcsed in a manneragainst 
all ıuankind, and the best sort of mankind, 
against kıng, prince, peers, prelutes, magis- 
trates and governors, and truly in na munner 
agaınst all thungs. But ılmt which hath been 
nıore remarkable, is, hi» spleen against {he 
Chur h aud Guvernment of it: therefore: for 
(hat I will not senienuce him, (hecause Mr. 
Attorney doth forbear to prusecnte against-him, 
for ıbat which belongeih ı0 he Church) yet it is- 
an argument of hi» grent and higb malice : and: 
when I consider Mi; that, wlsch hath been so 
ofien repeated, that he weit tiis Book alone, 
e was assisted immediately. by the 
Devil himself, or ratıer he hath assisted ıhe 
Devil. He hatlı written a book against ıhe due 
revrrence and honour, which all Christians owe, 
ıo vur Saviour Jesus, ıhis doth convince nıp 


‘mdgment against him ; but the Book (as Me. 


Attorı.ey saith) declares ıhe ınan, it is: the 


‚witness : and if yo: riordships-observe the par- 


ıieulars and style of jt, you will say-it ıs a, 
strange thing ; the- very style-doth- declare be 
intent ofıhe man, and-that is (as Mr: Attorney 
said) to work a.discontent and dislike in ıhe 
king’s people against (be Church and Govern- 
ment and disohedience to Our: gracious sovYe= 
reign the kieg. If Mr. Pryna should be de- 
wanded what ha wauld have, heliketh nuthing, 
no state or sex ; music, dancing, &c. unlawful 


even in- kings; no- kind of recreatien, no kind. 
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nf entertainment, no, not so much as hawking, 
all are damned. Thevery trutl, Mr. Prynn 
would have a new government, he would have 
a new church, he would have new laws, new 
entertainment, God knows what he weuld 
have; anew king he would have, and have all 
‘ the people of his mind, to be discontented with 
their king aud government, 

Mr. Prynn confesseth he did writethe Book, 
and it is true he did endeavour the prititing of 
it, and the ee al it, this is proved very 
well; yea, but Mr. Prynn had no other inten- 
tion but a tenderness of conscieüce, he meant 
no hurt to the king or state (as his Couusel 


said): but Mr. Attorney answered them, that. 


he is not the declarer of his intentions, he 
must be judged by the Book, 'by his words, more 
certainly by the effect ; for «ll good ınen do 
receive scandal by tlıis Bonk, and all of Mr. 
Prynn’s hümour were glad of this Book. When 
I consider what kind of Libel it is, it is not like 
other libels : other libels have been by persons 
discontented, some poor rogues scatiered up 
and down ; but here is a libel ın folio, and ın 

rint, and justihieth itself by authors with an 

ieh hand, -* That is there,’ and * that is there.’ 
And (my lord) when I consider those high 
Passages in his Book, I protest unto you, ıhey 
are things to be abborren, ; they are not spoken 
relatively (as his counsel would have it) but po- 
sitively, * That our English ladies, shorn and 
‘ frizzied madams, have lost their modesty; 
€ that the Devil is only honaurenl in dancing ; 
€ that Plays arethe chief delight ofıhe Devil; 
* that they that frequen: plays are damned, and 
€ so are all that do not concur with him in his 
‘ opinion, Whores, Panders, foul incarnate 
€ Devils, Judas’a to ıheir Lord and. Master, &c. 
“ princes dancing in ıheir unn persons,’ his 
censure of thein is infamous, &c. But the fqul- 
est of all ıs, * That this was the cause ol un- 
€ timely ends in priuces.’ 

My lords, shall notaall that hear these things 
think, that it is ıhe mercy of the king ıhat Mr. 
Prynn is not destroyed? Ilavewe norsecn men 
Iately condemned to be hanged and quartered 
fur tar Jess maiters ? One Peachum, I was nıy- 
self employed with others in the examiniug of 
him ; be confessed, tbat ıhe Writing for wLich 
he was questioned, was a Sermon tlıat he did 
intend to preach: the Wurds were ag-iost the 
person of the king, yet benever preached ıt; 
yeı because he had written it witlı an intentien 
wo preach it, be was brought up on ılıis point 
and condemned to die. But this Buok 15 in 
print ; it is against all magistrates, and parti- 
cularly against the king vur sovereign, and his 
blessed consort. And yet, my lords, it pleaseth 
his ınajesty to let Mr. Prynn have his trial 
bere. I will uot ‘trouble your lordships with 
any ınore paris of the Book: Mr. Attorney 
noted unto your lordalı:ps, that you shnuld see 
huw necessary it was, that Mr. Prynn should 
be clean cut off, as one that hatb a lung tiıne 
eudeavoured to move the people to disobedi- 
ence against te king, &c. Su I say wiih Mr. 
Attsroey, it is high time that Mr. P’rynn may 
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be cut off, so far as may go with the Censure 
ofthis Court. My lords, Mr. Prynn is better 
dealt withal, than be would have princes dealt 
with; be hath had very fair trials. 

For his Defence, I took notice of ıt likewise: 
I do remember that all those gentieinen, that 
were employed and assigned as counsel for bis 
Defence, every one of them began to crave 
mercy ofthe Court; yet they came with a 
Defesce and Justification, so far as their cause 
would bear. Mr. Holbourn said, That for 
‘ Players, they were roguss by ıhe statute :’ 
Yet Mr. Artorney said, * They.are not 
by the statute, unless they wander, &c.’ My 
lords, he said, his intention was against public 
and common Plays; yet seck null his book 
tborow, and you sball ind it is against plays ın 
princes palaces. His Intention now must 
understood by his Book, aud by his words; and 
that which he doth apply uf any author is his 
own. AndlI think his Defence did aggravate 
his offenee. As to his Defence against the 
ladıes, he saith, he speaketh it relatıvely and 
not positively; yet be saith, “Our 2 
* Jadıes are so and so whorish, &c.’ And for 
that part ofbis Book, wherein he condemns 
Murder, Mr. Prynn will have murder unlawful; 
but execution of princes is not murder, and 
therefore that is a lawful act, Mr. Attorney 
said well, the end ofthis man and John Mlan- 
anna, (a Jesuit) &xc. they are allone, they all 
cry malice against princes. 

I shall humbly crave pardon, and discharge 
my conscience, and shall let your lordshıps see, 
how I understand &he sense, und that so I am 
to judge ; and I conceive it to be as your lord- 
ships see, that the malice of this Book is ugainse 
king and state : and, nıy lords, with this I seu- 
tence Mr. Prynn. 

I do in the first place begin Censure with 
his Book ; I condenın it tb be burnt, in the 
most public manner ıhat canbe. Tiie manner 
in other countries is, (where such Books are) 
to be burnt by the hangman, tlwugb nut used in 
England (yei 1 wish it ınay, in respect of ılıe 
strungeness and heinousness of the matter 
contuined in it) to have a strange manner of 
bursing; thereiore 1 shall desire ic may be so 
burnt by the hand of the bangıman. Ir it may 
agrce with the court, I do adjudge Mr. Pryun 
to be put from the bar, and to be fur ever un- 
capable of his profession. I do adjudge hun, 
my lords, That tbe Society of Lincoln’s-Inn 
do put him out of the society ; and becau:e 
he haıl his offspring from Oxford (now, with a 
low voice, snid the bishop of Canterbury, * I 
‘“ am sorry that ever Oxford bred such an enl 
‘“ ınember’) there to be degraded. And I de 
condemn Mr. Pryun to stund in the pillory in 
two places, in Westminster and Chenpside ; 
and that Iıe shull lose both his ears, unein each 
place; and with a Paper ou his head, declarıng 
how foul an offence it is, viz. * That it is for 
“ an infamous Libel against both their ınajcsties, 
‘ state aud government.’ And lastlv, (nay wor 
lasıly) I do condemn him in 5,000/. Finetw ılıe 
king. And lasıly, perpetpal Imprisonmeut, 
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. There are other Defendants, Thomas Buck- 
ner, whom I conceive to be the chaplain charg- 
ed wich the licensing of the Book. I observe, 
that Mr. Attorney hath little or notliing prose- 
cuted against him. It ıs said, he did combine 
with the Writer and Stationer for this infamous 
Libel. It do:h appear that he did license it, 


or at least 64 pages thereof ; I ıhink it be also |‘ 


true, that Mr. Buckner did see the Bouk after 
it was printed. Itis said, for his excuse, That 
Mr. Buckner was cozened and surprized by 
Mr. Prynn aud Sparkes; but it is lan he li- 
censed it, or at least 64 pages; therefore I shall 
Judge according to the proof, as it is tbe usual 
castorn of ıhis Üoar: I must judge Mr. Buck- 
ner ta be worthy of.a very sharp Sentence, for 
certainly there is a very great inconvenience 
fallen upon the state, for want of due exami- 
nation : to what purpose is there an examina- 
tion of Books, ıf there shall be a conuivance 
and winking at the party that doth it? I shall 
think Mr. Buckner not only worıhy of a severe 
reprehiension, but I shall censure him first to 
have Imprisonment according to the course of 
the court, and 50/. Fine to.tbe king. 

Now, my lords, the next is Michael Sparkes, 
and heis the third; and he isthe Priuter of 
she Book ; and binder, and publisher thereof. 
In his Defence he hath sbewed your lordships 
a piece of the Book licensed by Mr. Buckner, 
and saith, it was all licensed, but that he proves 
not; but tlıat it was entered in ıhe Stationers- 
Hall, that be proves. But I do find, ıhat be 
persuaded men to buy this Book after it was 
proliibited; and before it was prohibited he 
persuaded men to buy it, saying,.‘ It was an 
& excellent Book, and it wuuld be called in,’ 
and then sell well. Ido fine Sparkes 500!. to 
the king, and to stanıl in the pillory, without 
tuching of his ears, wich a. Paper on his head to 
declare his uffence, and it is most necessary in 
these times; and fur the pillory to be in Paul’s 
Church-yard. (“It is a consecrated place,’ 
saith the Archbishop of Canterbury). I cry 
your grace's mercy (said my lord Cottington) 
then let it be in Cheapside. For the other 
three, I find that Nlr. Attorney doth not pro- 
secute tlıem; therefore, my lurds, I do not ceu- 
sure them. 

The next in course that spoke after ıhe lord 
Cottington, was the L. C. J. Richardson. My 
Lords ; Siuce I hare had the honnur to attend 
this Court, writing and printing of Books have 
been exceedingly found faulı withal, and have 
received a sharp censure, and it, doth grow 
every day worse and worse; every man täketh 
upon him to uuderstand what he conceiverh, 
and thinks he is nobody except he be in print. 
We are troubled here with a Book, a monster, 
s Monstrum horrendum, informe, ingens !’ Ik 
hath been a question who is the Author of this 
Book ? Surely I am satished in my conscieuce 
be is the author of it: but truly give me leave, 
I do not think Mr. Prynn is the or!y actor in 
ehis book, but that there were many heads 
and hands therein besides himself. 1 would 
so God in heaven, the devil and all else shat 

yYol. Jill. 


had their heads and hands therein besides Mr. 
Prynn, were, &c. for I think they are all ıll- 
willers to the state, and deserve severe punish- 
ment as well as Mr. Prynn doth. Tlus Book 
is the suhject of this day’s work, and it is an- 
nexed, by Mr. Attorney, to the very inforıma- 
tion itself. . 

For the Book, I do hold it a most scandalous, 
infamous Libel to the king’s majesty, a most 
pious and religious king ; to tbe queen’s ma- 
Jesty, a most excellent aud gracivus queen: 
such a one as tlıis kingdom never enjoycd ıhe 
like, and I think tbe eurth never hed a heiter. 
It is scandalous to all the honourable lords, and 
the kingdonm itself, and to all sorts of people. 
I say, eye never saw, nor ear ever heard of 
such a scandalous and seditivous thing as this 
inis-shapen monster is. How scandulvus a 
thing it is, hath appeared already to your lord- 
stips, by the king and queen’s counsel against 
Mr. Prynn; I will not for my part repeat. 

Yet give me leave to read a word or two, 
where he comeıh tu tell your lordships of the 
Reasons why he writ ıhis book : Because he 
saw the nunber of the plays, play-books, 
p’ay-baunters, and play-houses so exceedingly 
increased, there being above 40,000 play-books, 
being now more vendible than the choicez 
Serınons. What saith he in the Epistle Dedi- 
catory, speaking of play-books? “ They are so 
“ big a price, and are printed in far beiter pa- 
© per tlıan ınost octavo and quarto bibles, which 
€ hardly find so goud vent as they; and then 
‘come in such abundance, as they exceed all 
“number, and it is a year’s time to peruse 
‘“ them over, they are so multiplied :’ and then 
he putteth in the margin, * Ben Johnson, &c. 
‘“ printed in better paper than most bibles.- 
“ Now ifthis be not a tux upon the kingdom, 
‘ to print these books in better paper tban the 
* Bible itself, for my part I leave it to your 
 lordships.” This monster, this huge, mis 
shapen monster, I say, it is notluing but lies, 
and venom against all sortsof people. JItisa® 
strange tliing what tlıis man taketh upon him : 
He is not like ılıuse Powder-Traitors, ıhe 
would have blows up all at once; this throweth 
all down at once to hell together, and delivem 
eth them over to Satan. 1 beseech your lord- 
ships to give me leave: ‘ Stage-plavs,’ &c. 
saith he, “ none are griners and honoured by 
“them but the Devil and Hell; and when ıhey 
“ have taken their wills in lust here, tbeir souls 
‘go to eternal torment hereafter.” And this 
must be the end of ‚this monster’s horrible sen- 
tence. He saith, “So mauy as are in play- 
“ houses, are so many unclenn spirits;' and 
that * Play-haunters are little better than in- 
‘ carnate devils.’ He death not only cnndemn 
all Play-Writers, but all protectors of them, 
and all beholding of them; and dancing at 
plays, and singing at plays, they are all damned, 
and that no less than to hell. I beseech your 
lordships to give me leave but in a word to rend 
unto you what he writes of dancing, &c. ‘It is 
‘tbe Deril’s profession ; and he that entereth 
‘into a dange, eptereth into a devilish profes- 

2? 
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$ sion; and so ınany paces in @ dance, so many 
€ paces to hell This is that wliich he conceiv- 
«th of Dancing, * The wornan that singeth ia 
© the dance, is the privress of the Devil, and 
* tliose tbat answer are clerks, aud tlıe be- 
 hulders are the parishioners, and the music 
* are bells, and the fiddlers are the minstrels of 
“the Devil. I said it was a’seditious Libel ; 
khis poiut of sedition is the only thing that trou- 
bles me, and ıt is that wbich I shall offer to 
your lordsbips: For I do know it, the gond 
opinion, heart, will and affections of the kıng’s 
people and subjects are the king’s greatest 
treasure. Now if this be so, then for any man 
cuoningly to undermine these things, to take 
away the hearts of the subjects from the king, 
and to bring the king into an ill opinion among 
his people, this is a most damned oflence ; and 
if 1 were in my proper place, and Mr. Prynn 
brought before me, I should go another way to 
work. I protest unto your lordships, it maketh 
any heart to swell, and my blood in ıny veins 
to boil, so cold as Iaın, to see tliis or any thing 
attempted which may endanger nıy gracious 
sovereign ; it is to me the greatest conıfort in 
this world to behold his prosperity. 
“ Much hath been evoken concerning these 
things, and something by my lord Cottington 
before me; but good ıny lords, give me leave 
to remember you one or two Passages, not yet 
spoken of. He writerh thus: ‘ That Nero’s 
© acting and frequenting l’lays was the chiefest 


* cause that stirred up others to conspire his. 


“ death” Would any man think, that his act- 
ing and frequenting of plays was the chiefest 
Occasion ? 

He writeth in another place worse than this, 
Fol. 464. ‘ Trebellius Ballio relates, That 
* Martian, Heraclius, and Claudius, three wor- 
*thy Romans, conspired together to murder 
* Gallienus the emperor (a man nıuch besotted, 
* and taken up with Plays, to which he likewise 
 drew the magistrates and: people by his lewd 
* examples) as Flavivs and others conspired 
* Nero’s murder for the self-sanıe cause, &re.’ 
Now, my lords, that they should be called 
three worthy persons that do conspire an em- 
peror’s death, (though a wicked emperor) it is 
no Christian expression. 

If subjects bave au ill prince, marry what is 
the remedy ? They must pray to God to furgire 
bim, and not say they are worthy suhjects that 
do kill him: Ir they were worthy acts, Mr. 
Pryan, I can tell what you are (Mr. Prynn 
standing during tlıe Censure behind the L. C. 
J. Richardson, and archbishop Neal). No 
man will conspire to murder a king that can be 
a worthy actor; for the very thought of it is 
high-treason, He speaketh of these three, that 
they were three worthy Romans that did ccn- 
spire to murder Nero. This is most horrible, 
and here can be no manner of exposition, but 
in the worst sense: for his excuse, he hath 
made none at all, only it was not his mtention. 

Good Mr. Prynn, you are a lawyer. In- 
tention ! I know wbere the word standetlı 
equal, as that you may take the intention this 





way, or tlıat way, with the right-nand or left- 
hand, there in thut case you ınay speak the in- 
tention; but where the words are plain and 
positive, as in your Books, here is no help of 
intention in ıhe world: your Words are plain 
and clear, therefore you can never make any 
deleuce at allout of that. Not to hold your 
lordships any longer, my lords, it is a most 
wicked, infamous, scandalous, and seditious 
Libel. Mr. Prynu, I must now come to my 
Sentence, though I am very sorry, for I hare 
known you long, yet now I must utterly forsake 
you; for I find that you have forsaken God, 
and his religion, and your allegiance, obedi- 
ence, and honour, wbich you owe to both their 
excellent majesties, the rule of charity to all 
noble ladies, and persons in ıhe kingdom, and 
forsaken all goodness. Therefore Mr. Pryon, 
I shall proceeed tomy Censure, wherein I agree 
with my lord’ Cottington, as he began very 
well: First, forthe burning of the Book in as 
disgraceful-a manner as may be, wbetlier in 
Cheapside or Paul’s Church-yard; for though 
Paul’s Church-yard be a consecrated place, yet 
Heretical Books have been burnt in that place. 
And because Mr. Prynn is of Lincoln’s-Inn, 
aud that his profession may not sustain dis- 
grace by his punishment, I do think it fit, with 
ıy lord Cottington, that he be put from the 
bar, and degraded in the University; and I 
leave to my lords, the lord bishops, to see that 
done; and for the pillory, I hold it just and 
equal, though tlıere were no statute for ıt. In 
the case of a high crime it may be done by tlıe 
discretion of the court, so I do agree to that 
too. I fine him 5,000. and I know he is as 
well able to pay 5,000l. as one half of 1,0008. 
and perpetual Imprisonment I do think fit for 
him, and to be restrained from writing, neither 
to have pen, ink, nor paper; yet ler him have 
some pretty Prayer-Book,'to pray to God to 
forgive him his sins ; but to write, in good faith 
I would never have him: For, Mr. Prynn, I do 
Judge you by your Buok to be an insolent spi- 
rit, and one that did think by this Book to have 
got the name of a Reformer, to set up the Pu- 
ritan or Separatist faction.. I would not have 
Mr. Prynn go without a recognition of his of- 
fence to the king and queen’s majesty. I agree 
to tlie Sentence on Buckner and Sparkes. 


Secretary Cook. By this vast Book’of Mr. 
Prynn’s, it appeareth he hath read more ıhan 
he hath studied, and studied more than he hath 
considered; whereas if he had read but one 
sentence of Solomon, it 'had saved him from 
the danger he is now like to fall into. The 
Preacher saith, * Be not over-just, nor make 
* thyself over-wise, for why wilt thon destro 
“ thyself?’” My lords, it is a Sentence requiret 
mırch study and consideration. Itis most cer- 
tain, that righteousness and wisdom are such 
virtues, as they'help forward justice; but when 
wisdom is inixed with a ınan’s own humnurs, 
as for the most part it is with flesh and blood, 
there is danger of straining it too far, and that 
will tend to the destruction of him and others. 
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Eramples are too pregnant of this, and he may 
take it from a good Author,, even from Christ 
himself. When his Apostles, out of zeal to 
their master, would have called für Are from 
Heaven agamst the Samaritans that refused to 
entertain him, the answer was, * You know not 
© of what spirit you are. I would Mr. Pryan 
would have considered this. 

There is a good Spirit that ismeek, tempered 
with modesty and humility, with mildness and 
with equity; and such a spirit isalways tender, 
not tn destroy, root up, overthrow, but to bind, 
repair and preserve. But there is another fiery 
spirit, wlich is always casting of fire, nothing 
but damnation and destruction; certainly such 
a spirit ever tends to his own confusion. And 
if ıbis be well observed, every man shall find 
it true, that such a spirit ever cometh befure 
destrucuon. I wish Mr. Prynn were not-an ill 
example ofthis. Certainly, my lords, vice and 
corruption ougbt not only to be reprehended, 
but to be punished severely, and that sharply 
soo wbere it is; but Mr. Prynn should. have 
considered, every man is not a fit reprehender. 
He had no invitation, nor othce, nor interest to 
ermaploy a talent which doth not belong unm 
him. If magistrates and princes should inveigh 
against all things, and tolerate nothing, we must 
live no longer among men; and certainly, if we 
will be tbought to live with them that are wholly 
virtuous, we ınust go out ofthe world; we have 
a good author for this. But, my lords, a tole- 
ration must be used, and that Mr. Prynı would 
have found, if he had considered his own body: 
shall a man upon every slight distemper and 
disorder in his body take physic? Or shall ill- 
humours be purged till he purge all out ? Cer- 
tainly he will purge spirit, life and all away 
with it. And as it is in the natural body, so ıt 
is in the politic, there must be a toleration and 
connivance; it cannot be governed without it, 
and we have a warrant for it. Did not Christ 
himself forbid ıhe cutting out of the tares, lest 
they should pluck corn, and destroy that too ? 
I think, ıf Mr. Prynn should have beeti asked 
the question ıhat Naaman did to the prophet, 
he would not at allhave bid “go away in peace, 
he would have ıhreatened Heli and Destruction. 
There is a Christian wisdom, aud there must 
be a toleration inallstates. And certainly the 
faults that have been tolerated in all times were 

ter tban modest Plays, or modest Dancing. 

t is not my intention, neitber do I think it ıs 
the intention of any of your lordships, to apo- 
logize for Stage-Plays, much less fof ıhe abuse 
of tbem; I wish, and so I think doth every 
good man, that the abuse of them were re 
strained ; but, my lords, not by railing, cursing, 
damaing, inreighine, &c. not only against the 
faulıs and players themselves, but ayainst all 
atars, those that come to them, and 
char of all degrees, and with such bitterness 
and aerimony, that in all the authors alleged, 
which are infinite, there is not to be found an 
example. My lords, I am very sorry he hath 
so casried Irinıseli, that a man ınay justly fear 
he is the Timon that hath a quarrel against 


| mankind. But I love uot much to aggravate 


oflences, which of themselves are heavy enough. 

He calleth his Book Histrio-mastix ; but 
therein he sheweth himself like unto Ajax, 
* Antlıropomastix,’ as the Grecians called him, 
the Scourge of all mankind, that is, the whipper 
and the whip. I cannot but concur with the 
Censure already begun by my lord Cottington, 
given against Mr. Prynn, Buckner and Sparkes, 


Afterwards the Earl of Dorset spake to this 
effect: | 


Such swarms of murmurers as this day dis- 
close themselves, are tlıey not fearful symptoms 
of ıhis sick and diseased time? Ought we not 
rather with more justice and fear apprehend 
those heavy judgments which this minor Pro- 
phet, prophet Prynn, hatlı denounced against 
this land, for tolerating indifferent things, to 
fall upon us for suffering them, like those Mu- 
tineers against Moses and Aaron, as not fit to 
breathe ? My lords, it is high time to make a 
lastration to purge the’ air. And when will 
Justice ever bring a more fit oblation than this 
Achan? Adam, in the beginning, put names 
on creatures correspondent to their natures: 
the Titie be hath given this Book is Histrio« 
mastiz, or rather, as Mr. secretary Cook ob- 
served, Anikropomastir ; but that comes not 
home, it deserves a far higher title; Damnetion, 
in plain English, of prince, prelacy, peers and 
people. Never did Pope in Catedra, assisted 
with the spirit of infallıbility, more positively 
and more peremptorily condemn Hereticks and 
Hercsy, than this doth mankind. Lest an 
partial Auditor may think me transported wich 
passion, to judge of the base liveries he be- 
stoweth upon court and courtiers, I shall do 
that which a Judge ought to do, viz. assist the 
Prisoner at the ba Give me leave to re- 
member what Mr. Attorney let fall the other 
day. I will take hold of it for the gentieman’s 
advantage. That this gentleınan had no mis» 
sion; ıf he had had a mission, it would have 
qualified the offence, Our hlessed Saviour, 
when he conversed in this world,: chose Apos- 
ties, whom he sent after into the world, © Ite, 
‘ predicnte,’ &c. to shew the way of Salvation 
to mankind. Faith, hope, and charity, were 
the steps of this Jacob’s ladder to ascend Hea- 
ven by. Thedevil, who hates every man upon 
earth, played the divine, cited books, wrought 
miracles; and he will have his disciples too, 
as he had his confessors and martyrs. My 
lords, tkis contempt, disieyalty, and despair, 
are the ropes which this emissary lets down to 
his great master’s kingdom for a general ser- 
vice. My lords, as the tenor of their commis- 
sion was different, so are tlıe ways: these holy 
men advanced their cause in former times by 
meekness, humility, patience to bear with the 
weakness and infirmities of their brethren ; they 
taught obedience to magistracy, even for con- 
science-sake ; they divided not their estates 
ınto factions; they detracted from none, ıhey 
sought the salvation of men’s souls, and guided 
their bodies and affections answerabiy; they 
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gave to Cesar the things that were Cxsar's; if 
prioces were bad, tbey prayed for ıhem, if goud, 
they praised God fur tlıem; however, they bore 
with them : this was the doctrive of the Pri- 
ınitive Church, and this ıhey did. I appeal to 
ıny lords that have read this Book, if Mr. Pryun 
has not with brcach of faith, discharged his 
great Master’s end. Aly lords, when Gud had 
made all lıis Works, he boked upon then and 
saw that they weregood. This gentleman, the 
Devil having put spectacles on his nose, says, 
that all is bad: no recreation, vocation, no 
eonditiun good ; neither sex, magistrate, ordi- 


pance, Custom, divine and human, things ani- 


mate, inanimate, all,my lords, wrapt up in massa 
dumnuta, all in ıhe Ditch of Destruction. Here, 
my lords, we may obserre the great prudence 
ot ıhis Prince of Darkuess, a soul so fraught of 
malice, so void of humanity, that it gorgeth out 
all'the filth, impiety and iniquity that tbe dis- 
eontent of tbis age doth contract against the 
ehurch and state. But it may be some follower 
ofhis will say, It was the prıde and wickedness 
of the times that prompted him to this work, 
and set bis zeal, through tenderness of con- 
science, to write this Book, My lords, vou 
may know an unclean bird by his feathers; let 
bi be unplumed, unmasked, pull off the de- 
ceitful vizurd, and sce how he appeareth:: this 
brittle Conscience Brotber, that perhaps starts 
at the sight uf the Corner-Cap, sweats at the 
Surplice, swoons.at the gn of the Cross, and 
will rather die than put on Woman’s apparel to 
save his life; yet he is so zealous for the ad- 
vancement orbie Babel, that he invents legions, 
eoins new stulutes, Corrupts, misapplies texts 
wiıh false interpretations, dishonours.all ınen, 
defames all women, equivocates, Iyes; and yet 
this man ıs a holy ınan, a pillar of the church, 
Do you, Mr. Prynn, find fault wirh Ihe * court 
* and caurtiers habit,’ ‘ silk and sattin divines? 
] may say of you, you are all purple within, all 
pride, malice, and all disloyalty? yyu are like 
a tumbler, who is commonly squint-eyed, you 
look one way, and run another way; thourh 

ou seemed by the title ofyour Book to scourge 

tage-Plays, yet it was to ınake peuple be- 
lieve, that there was an apostacy in the Ala- 
gistrates. But, my lords, adımit all this to be 
venial and pardonable, this pigmy groweth a 
giaut, and invades the Gods themselves ; 
where we enjoy tbis felicity under a gracious 
prince with s» much advantage, as to have 
the light of the Gospel, winist others are 
kept ıu darkness, the happiness of the re- 
creations to the health of the body, the blessed 
government we now huve: When did ever 
Church so flourish, and State better prusper? 
And since the Plagues happeued, none have 
been sent among us such as this caterpillar is: 
What vein bath opened his anger? Or who 
hatlı let out his fury? When did erer man see 
such a guielus est as in these days? Yet in this 
golden ase is there not a Shimei amongst us, 
that cyrsech tIe Anointed of the Lord? so 
puilcd with pride, nor can the beams of the sun 
tlıaw his frozen heart, and ıhis man appeareth 


yet. And now, my lords, pardon me, as he 
hath wounded his majesty in his head, power 
and gorerninent, and her majesty. bis majesty’s 
dear cons-ırt, our royal queen, and ıny graciuus 
mistress; I can spare him no longer, I am at 
his heart. OA! quantum ! &c. 
infamous aspersions aud censures on our queen 
and ber innocency, silence would prove impiety 
ratber than ingratitude in me, that do daily con- 
template ler virtues; I wıll praise her fur that 
which is her own, slıe drinss at the spring-head, 
whilst otbers take up at the stream. I shall 
not alter the great truth that hath been said, 
with a heart as full of devotion, as a tongue of 
eloquence, the other day, as it came to bis part, 
(meaniug sir John Finch.) My lords, her own 
example to all virtues, the candor of her life, is 
a more powerful motive ıhan all pr&äcepts, than 
the seyerest ef laws: no hand of fortune nor of 
wer can hurt her ; her heart is full of honour, 
er soul of chastity; majesty, mildness and 
meekness are so married together, and so im- 
paled in her, that wbere the one begetteth ad- 
miration, the other love; her soul of that ex- 
cellent teınper, so harmoniously composed, her 
zeal in the ways of God unparalleled ; her af- 
fections to her lord so great, ıf she uffend him, 
it is no sunset in her anger; in all her actions 
and affections so elective and judicious, and a 
woman so constant for the redewmption of all 
her sex from all imputation, wbich men (I know 
not how Justiy) sometimes lay on them; a prin- 
eess, for the sweetness of her disposition, and 
for compassion, alwaysrelieving some oppressed 
soul, ar rewarding some deserving suhject: 
were all such Saints as she, I tlıink the Romaa 
church were not to be condemned: on my con- 
science she troubleth the ghostly father wirk 
nothing, but that she hath nothing to trouble 
him withal. And so when I harve said all ın 
ber praise, I can never say enough of ber ex- 
cellency ; in tbe relation whereof an orator 
cannot flatter, nor poet Iye: yet is there not 
Doeg among us, notwithstanding all che tergiver- 
sations his counsel hath used at ıhe bar ? Ican 
beiter prove, that he meant the king and queen 
by that infamous Nero, &c. than le prores 
Players go to Hell: but Mr. Pryav, yuur 
iniquity is full, it runs over, aud Judgment is 
come; it is not Mr. Attorney that calls for 
jJudgment against you, but it is all mankind, 
they are ıhe parties grieved, and they call for 
Judgment, 


1. Mr. Pryan, I do declare you to be & 
Schisnı-Maker in the Church, a Sedition-Sower 
in the Common-wealth, a wolf in sheep’s 
cloathing; m a word, <omnium malorum ne- 
“ quissiimus.” I shall ine him 10,000. which 
is more tlıan he is worth, yet less than he de- 
serveth; I will not set him at liberty no more 
than a plagued ınan or a mad dog, who though 
he cannot bite, he will foam ; he is so far from 
being a sociable soul, that he is not a rational 
soul; he is ht to live in dens with such beasts 
of prey, as wolves and tygers, like himself: 
Therefore I do condesmn him to perpetual Im- 


If any cast 


x 
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risonment, as those 'monsters, that are no 
Inser fit to live among men, nor to see light. 
Now for Corporal Punisbment, my lords, whe- 
ther I should burn hım in the forehead, or slıt 
him in tlıe nose; for I find that it is confessed 
of all, that Dr. Leighton’s oflence was less than 
Alr. Prynn’s, then why should Mr. Prynn have 
a less punisbwent? He that was guilty of mur- 
der was marked in a place where he might be 
seen, as Cain was. 1] should be loch he should 
escape with his ears, for he may get a perriwig, 
which he now so much inveighs against, and so 
hide them, or force his coanscience to make use 
of his unlovely love-locks on both sides: There- 
fore I would have him branded ın the forehead, 
slit in the nose, and his ears cropt too. My 
lorde, 1 now come to this Ordure, I can give no 
better term to it; to burao It, as it is Common in 
other countries, or otherwise we shall bury Mr. 
Pryon, and suffer his ghost to walk: I shall 
therefore concur to the burning of the Book; 
but let there be a Proclamation made, That 
whosoerer shall keep any of the Books ın his 
bands, and not bring them to some public ma- 
gistrate to be burnt in the fire, let then: fall 
under the sentence of this Court: for if they 
fell into wise men’s hands, or good men’s hands, 
thar were no fear; but ıf among the common 
sort, and into weak men’s hands, then tender- 
ness of conscience will work something. Let 
this Sentence be recorded, and let it be sent to 
she library of Siov, (ineaning a college ın Lon- 


} 


don) whither a woman, by her will, will allow 
Mr. Prynn’s Work to be sent. 

8. For Mr. Buckner, I believe that he had 
no intention at all this Work should come 
abroad ; he is said to be a conformable man to 
the church of England : I shall hardiy censure 
him, he deserveıh admonition. 

$. For Sparkes, I cancur in all things: The 
feodary had his ofice taken away from him by 
this Court ; I see therefore no reason but tbat 
he may be barred from printing and selling of 
Books and kept wholly to binding of books. 

. The Sentence * against Mr. Prynn was exe- 
cuted the seventh and tenth days of May fol- 
lowing.t 


* 8 Rushw. Coll. p. 248. 

+ “It wasa softer answer” says Kennett, 
“to Mr. Prynn’s Book againstPlaysand Actings, 
that about the beginning of November, [1633] 
to congratulate the king'’s return, and divert his 
royal cönsort, the four Inris of Court, by some 
of their principal members, offered a splendid 
Masque to be performed by their Societies 
jeintly, as an expression of their love und duty 
to their majesties. The offer was very gracı- 
ously arcepted ; and upon consult and order of 
the Benchers, was very nobly performed at 
Whitehall on Shrove-Tuesday Feb. 18th, and 
again at Merchant-Taylers-Hall, where the 
king, queen, and court, were magnificently 
entertained by the city.” 





143. Proceedings in the Star-Chamber against Sır Davın Fowuıs, 
Sir Tuomas Layron, and Henry Fowuis, esq. on a Charge 
of opposing the King's Service, and traducing his Officers of 
State; Hilary: 9 Cuarıes 1. Aa.o. 1633. [2 Rushw. Coll. 


p. 215.] 


« The prosecution was apparently promoted 
[ by lord Wentworth, afterwards the famous 
earl uf Strafford. It produced disagreeable 
consequences to the earl; for on the Trial 
of bis Impeachment for Treason, sir Da- 
vid Fowlis, and sir Thoınas Layton, two of 
the Defendants in this case, were material 
witnesses against bis lordship on the second 
Article of ıhe Impeschment; both swearing 
to having heard him use those emphatically 
threatening words to some, justices of the 
peace, ‘ that the king’s little finger should 
© be heavier than the loins of the law.’ See 

8 Rusbworth, 149, 154.” Hargrave.] 


IN the month of February in Hilary Term, 
1633, upon an Information in the Star Cham- 
ber against sir David Fowlis, sir Thomas Lay- 
ton, and Henry Fowlis, esq. defendants, the 
enuse Came to a hearing. 


The Information being opened to the court 
was to this effect: 


That wbereas several Commissions had issued 
lately out of his mnjestg’s court of Exchequer in 


the 6th, th, and 8th years of his majesty’s reigu, 
directed to the lord viscount Wentworth, and 
to divers other lords, knights, and gentlemen of 
the best and principal rank and quality in those 
northern parts, “6 were thereby authorized 
for tbe more ease of the country, to treat, com- 
mune, and compound with all and singular his 
highness’s subjects of the city and county of 
York, and other northern counties therein par- 
ticularly expressed, as would make fine with his 
majesty for their contempts in not attending 
his majesty’s coronation, to have taken the order 
of knighthood, as they ought to have done; 
and the said lord viscount Wentworth was b 
express letters from his majesty in that beh 
specially appointed to be collector : and albeit, 
the »nid sır David Fowlis had received many 
gracious favours both in honour and profit, as 
well from king James, as his now majesty, 
which migbt justly have incited and stirred him 
up to all dutiful and grateful thankfulness for 
thesame; nevertheless the said sir David Fowlis 
most undutifully, and ingratefully, did not re, 
gard the same, but harboured some secret dis- 
coutentment, and ill affection in his heart ; fer 
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whereas the said lord viscount Wentworth, and 
other his majesty’s commissioners, carelully and 
dutifully intended tr: due ezecution of his high- 
ness’s said comınissions, and had by virtue 
thereof summoned, and given notice to Ralpb 
Ewre, James Pennimen, esquires, and sundry 
others dwelling and inhabiting near unto the 
said sir David Fowlis, to autend the said com- 
missioners at the said city of York, für their 
compounding for their said fines of kniglıt- 
hood; the said sir David Fowlis most un- 
dutifully endeavoured and praetised what he 
‚possibly could to oppuse his majesty’s service 
therein, and to dissuade and divert persons 
from compounding with the said commission- 
ers, and many times publiclwdeclared his dis- 
like and disaffection of, and. to the said ser- 
vice, wbich was generally observed and noted 
througbout the country where he dwelt ; which 
was by him so spoken of intent and purpose to 
Cause men to forbear and refrain compounding, 
or resorting to the said commissioners, to make 
any composition for their aforesaid contempts ; 
and therehy anuimated and encouraged sundry 
persons to stand out, and refuse to make any 
composition at all, wbo otherwise would have 
compounded with the said commissioners for 
their said fines of contempt, in not attending at 
his majesty ’s coronation to take the order of 
knighthood, as aforesaid, Aud in farther pro- 
secution of his ill afection, and to shew his dis- 
Ike of the said service, and the more fully to 
express and manifest himself, and his desire for 
the hindrance thereof, he the said sir Darid 
Fonlis, at a public meeting, at the house of tbe 
said sir Thomas Layton, in the beginning of the 
month of July, 1632, did, in divers of his con- 
ferences with gentlemen concerning the com- 
pounding with the said lord viscount, and the 
‚otber commissioners for their fines aud con- 
tempts of knighthood, publicly aflırm and say, 
‘ That Yorkshire gentlemeu had been in time 
* past accounted and held stout spirited men, 
“and would have stood for their rights and li- 
* berties, and were wont to be the worthiest of 
* all other shires in the kingdom. And that in 
* former times all other shires did depend, and 
“ would direct all their great actions by that 
* county. And that other counties, for the 
© most part, followed and imitated Yorkshire : 
€ but now in these days Yorkshiremen were be= 
€ come degenerate, more dastardly and more 
* cowardiy than the men of other counties, 
© wanting their wonted courage and spirit, which 
“they formerly used to have.’ Which said 
words and speeches the said sir David Fowlis 
then used and uttered purposely to dissuade 
and discourage persuns fram compounding for 
the said contempts aud fines for knighthood, as 
aforesaid. And the more to encou those 
that stood out, and refused to compound, the 
said sir David Fowlis, at the same time and 
place, extolled and highiy commended one 
James Maleverer, esq. for denyiug and refusing 
to compound with the said comınissioners for 
his fines of knighthood, and said, ‘ that the said 
< James Mulererer was the.wisest and worthiest 


€ man in the country ; and that he was a brave 
‘spirit, and a true Yorkshireman : aud that 
“ none durst shew himself stoutly for the good 
‘ofthe country, but tbe said Mr. Maleverer, 
‘ and was to be honoured therefore ;’ and did 
very much commend him, both there, and at 
otber places and times, for nos compounding. 
And ıhe said sir David Fowlis heing then told, 
it u ra perbaps prove more chargeable to tlıe 
said Mr. Maleverer, for his wilful standing out 
in that manner ; the said air David replied, 
‘ That the said Mr. Maleverer had put in his 
‘ plea thereunto, and would easily procure his 
€ discharge, both of the fines and ıssues.’ And 
ia truth he had pleaded in bis majesty's Exche- 
ger an insufhcient plea, and after such time as 
he had paid 156}. for issues, at last he com- 
she for his contempt. And farther to dis- 
conrage and hinder men from compounding, the 
said sır David Fowlis then also alledged, ıhat 
in other counties and shires they had not ad- 
vanced their fines of knighthood so high, as was 
done by the commissioners in Yorkshire, saying, 
that there were many in Buckinghamshire and 
Oxfordshire, wbo did utterly refüse to com- 
pound : and thereupon shewed forth a list or 
paper of the names of sundry persons of those 
two counties, that so refused ta compound. And 
the said sir David Fowlis taking notice of Mr. 
Ewre’s, and Mr. Penuyman’s compounding with 
the commissioners, blamed and reproved them 
for so doing, saying, “ That they bad by com- 
 pounding done themselves some wrong, and 
*that the country hereafter would be much 
* troubled with’such impositions.’ And the said 
sir David Fowlis farther, to beget and draw a 
general disobedience in the hearts of his high- 
ness’s people, and to cause them to deny and 
refuse to compound for their knighthood fines 
with the said commissioners, and to draw a 
scandal upon the said lord viscount Wentworth, 
and to bring him into disesteem in the hearts 
and minds of the gentlemen of that country, 
publiciy said and pretended, “ That the people 
€ of Yorkshire did adore him the sad lord vis- 
€ cnunt Wentworth, and were so timorous and 
‘ fearful to offend bis lordship, that they would 
€ undergo any charge, rather than displease him ; 
“and that his lordship was much respected in _ 
€ Yorkshire, but at court he wasnu more respect- 

° edthan an-ordinary man ; and thatassoon as his 
€ back was turned for Ireland, his place of presi- 
‘ dentship of the council would be bestowed on 
‘another man.’ Andthesaid sir David Fowlis, 
and the defendant Henry Fowlis, did, about the 
beginning of July, 1632, and at nther times 
publicly, in the bearing of sundry knights and 
gentiemen, to the end to hinder his majesty’s 
service, and to render tbe said lord viscount 
Wentworth odious to the inhabitants of York- 
shire, and the places and countries where he 
was eınployed as a commissioner, most falsely 
and untruly scandalize and wroug the said lord 
vis-ount Wentworth, to have received much 
money of the country for knighthood fines, by 
virtue of the Aforesaid commission ; and that 
his lordship bad not paid the same, either to his 
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majesty, or the Exchequer. The contrary 
whereof did plainly, clearly, and evidentiy ap- 
pear by the several tallies and constats, which 
were produced and slıewed in open couürt, testi- 
fyınz that the lord viscount Wentwoirth had, a 
year before the speaking of those words by the 
said sir David, and-his son, paid unto his ma- 
jesty’s receipts for knighthood fines the sum of 
£4,5001. besides other assiıgnments by his lord- 
ship disbursed about the saıd service amounting 
to about 7008. of his own money, and more 
than he had at that time received for his ma- 
jesty. And the said sir David Fowlis and 
Henry Fowlis most falsely and maliciously, 
not only to the scandal of his maiesty and 
his justice, but chiefly to wrong and slan- 
der the said lord viscount Wentworth, re- 
ported, gave. out and aflırmed in the presence 


ef divers kniehts, gentlemen end others, that 


wben tbe said lord viscount Wentsorth was 

ne into Ireland, all such as had paid their 

es to his lord:hip, although they had his 
lordsbip’s acquittance for the same, yet they 
would and should be forced to pay the same 
over again to his majesty’s use. And the de- 
fendant, Thomas Layton, caused his ofücer and 
bailiff to levy about 39L. issues upon the goods 
of one Mr. Wivel, who fuormerly compounded 
and paid his fine for knishthood, and had his 
lordship’s acquittance for tlıe same; and that 


complamt häd been made to the council at’ 


Yerk, in the absence of ıhe said lord president, 
that ıbe said sir Thomas Layton’s oflicers or 
bailiffs had by his privity exacted and taken 
408. worth of the said Wivel’s tenants goods, 
by colour of the said levy, for so levying of the 
said issues, whereby the said council conceiv- 
ed, that the same would much cross and oppose 
his majesty’s said service, and the exaction was 
meet to be punished : and therefore did award 
and send the king’s letter to the said sir Thomas 
Layton (being then high-sheriff for the county 
of York) for to appear, and answer an inform- 
ation exbibited against Lim, and his servants, 
for such their supposed exactions in that he- 
half, as was lawful for the said council to do; 
and caused ıhe said sir Thomas Layton to be 
served ıherewith, who immediately shewed it 
to the saıd sir David Fowlis: then the said sir 
David Fowlis thereon took upon him in a great 
presence and assembly of dıvers knights and 
gentlemen of the county (himself being then 
one of his majesty’s sworn council in the said 
nortbern perts, one of ıhe deputy lieutenante 
there, and a Bynse of peace in the North 
Riding where he ıhen dwelt) to advise and dis- 
swade sir Thomas Layton, to yield obedience to 
bis majesty’s letter, which thıs court held to be 
a great contempt, and oflence; for that he said 
that he held it not fit, that the said sir Thomas 
Layton being bigh-sheriff, should appear, and 
answer ıhe said letter, before he had acquaint- 
ed his majesty first therewith, and known the 
king’s pleasure. The said sir David saying fur- 


ther, (in scorn and contempt of the said court 


and councıl, whereof himself was a member, 


and by his oath bound to maintain and uphold 
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the rights and liberties thereof to his uttermost)) 
‘ That the said court was a paper-court, and 
‘ the said lord president, and council, had done 
‘more tban they could justify, by sending for 
“ the said high-sheriff; and that, ıf he were «m 
* the sheriff’s case, he would not care a dog’s 
“turd for them.’ And the more to draw tbe 
council into disesteem and disrespect in those 
parts, he the said sir Duvid then also said, that 
the said council had nothing to do with a jus- 
tice of peace ; speaking withal comparatively, 
that the oflice of a Justice was above the cuun- 
cıl at York; tbe one (meaniıg a Justice of 
peace) was by act of parliament, the other 
(meaning the court at York) was m.de but by 
commission. And also tie said sir David being 
reproved by some gentlemen there present, who 
much disliked his discourse, yct he auswered, . 
‘ he cared not who heard it, vor if it were pro- 
* claimed at the cross.’ 

To tbis Information sir David Fowlis made 
this Answer; “ That be hatlı been so far from 
opposing the Commission concerning knight- 
hood, as ıhat he hath,. according to his puwer, 
advanced the said service; and that be did 
persuade James Mualeverer, and others, to sub- 
mit to the commissioners, aud compound for 
their fines. That he did perswade air 'Ibomas 
Layton to appear before the lord Wentworth, 
and the council, upon the king’s letter, and'de- 
nieıh the words charged upon hin. He oon- 
fesseth he did sav, That he knew not how his 
majesty would take it to.have a high-sheriff 
committed, aud disgraued for executing his 
majesty’s writ: and confesseth, that it appears 
by the information, thut Mr. Wivel had made 
his composition for knighthood, and that he re- 
ceived his acquittance ; neverthess process was 
awarded out of the Exchequer fur levying is- 
sues, amnunting to SOJ. or thereabout: wihere- 
upon this detendant did say, that if the lord 
Wentworth had paid in all the monies he had 
received, he ınight have done well to have 
taken order, that tbose who» bad paid ıheir 
money to him, should be free froın any trouble, 
apd not be compelledto make double payment.” 

. Henry Fowlis plended not guilty. 

Sir Thomas Layt!on for himself saith ; * That 
a letter was served upon him from the lord pre- 
sident and council, he being then hirh-sherif 
of the countrv, doing matters in the execution 
of his ofice ; and that before he was in any 
contempt, he was witlin three days arrested 
by the pursivant attendiug the court, and by 
bim carried prisoner from his own house to 
the said council, about thırty miles, and there 
remained in the custody of the said nıessenger, 
till he had answered an information there pre- 
ferred against hin, and interrogatories Cnncern- 
ing the self- sume matter now charged upon 
him ; and before he was discharged, paid the 
said Wivel the money levved by virtue of the 
process,. and also paid 40s. more, which (ns 
was pretended) Ap Ibn, the hailıf, ezacted 
from the said Wivel.— During ai which. tune 
of this defendant’s restraint, he was high-sherif 
of the county of York, of all wkich he desiretfi 
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a consideration might be-had; albeit he night 
justiy plead the dependance of the suit at 

ork, yet he doth ware the same: and doth 
deny, tbat if the said 405. were exacted by tlıe 
said bailiff, over and above the 39l. levied upon 
Mr. Wivel; that the same, or any part thereof 
came to this defendanı.” 

And it plainly appeared to this honourable 
court, by good and suficient testimony then 
opeuly read; that all the particulars before 
mentioned, wherewith sir David Fowlis stood 
charged by the information, were fully pruved 

st him : whereupen the court, upon grave 
and deliberate consideration of all ıhe afore- 
said premisses, declared ; ‘ Tlıat the said sir 
© David had many ways endeavoured and sought 
* to oppose his majesty’s service, and had with- 
* al greatiy and highly thereby scandalized his 
“ majJesty, who barl done him so many gracious 
‘ favours, and affronted his service, and had 
“ unjustly traduced his majesty’s commis- 
€ sioners, and great otficers of state, and shew- 
© ed exceeding malıce to the lord deputy : and 
“the said sır David speakioug these words 
© charged upon him, to deter his majesty’s sub- 
€ jects from making payment of their fines to 
* his majesty’s receiver, for knighthood money : 
“and that the court duly weighing and .consi- 
« dering the heinousness of the said defendant’s 
< offence therein, and declariug ıhe saıne wor- 
©thy of severe and extraordinary punishment, 
* ordered : 

‘ That the said sir David Fowlis, being a 
“ principal offender, shall stand, and be com- 
€ mitted to the Fleet, there to remain during 
* his majesty’s pleasure ; and that he sball pay 
<a fine of 5,0008. to his majesty’s use ; and 
‘ shall also publicly acknuwledge his great und 
$ several offences, both to his majesty, and the 
€ said lord viscount Wentworth; not only in 
$ this court, but in the court of York, and like- 


Bug sa rast Fa m en de ae ee ni a ee Be Fe ee ra 


€ wise at the open assizes in the same conıtr, 


‘where this decree shall be publicly read. 
© And farther ; that tlıe said sir David Foul 
€ is a person altogether unworthy of ıhe places 
€ he holds, as one of the councıl of York, de- 
i ner and justice of peace, whu 
“ hath breathed out so nıuch faction and di.o- 
© bedience. And for that he sought and en- 
‘ deavoured to draw disesteeim and scandıl 
“upon that court, whereof he himself was a 
‘ membar, and upon the principal oflicer and 
‘ member of the said court, the lord \Went- 


‘ worth, a noble person of singular worth and 
‘ merit, and worthily employed in a matter of 
‘ greatest trust and importance: thecourt hatı 
‘ therefore ordered and adjudged, that the saıd 


‘*sir David Fowlis shall, from henceforth, be 


“ held, and made incapable to have, orexecute 
“any of the said places, and that he shall pay 
€ good dansfge to the said lord Wentworth,re- 
“ lator in this court, whom this court highly 


‘ commended for vindicating his majesty's bo- 
€ nour, in such a service of so undouhted right, 


‘ justly appertaining to the crown, and whrh 
‘ hath been heretofore taken by many kuugy 
‘ bis majesty’s predecessors, constanıly and 


‘ successively. Their lordslıips generally cor- 
€ demned the said sir David therefore, and ior 


“the base and scandalous report, that be 


* published against tlıe said lJurd Wentwortl, 
* ordered and rlecreed, that the said sir Davıd 


“should pay 3,0008. to the said lord Wet 


° worth.’ 


And touching the Defendant Henry Fowl, 


the court likewise thought him worthy of cen- 
sure, and ordered and decreed, That he should 


stand committed to the Fleet, and pay Sl. | 


fine to his’majesty’s use. 





* And forasmuch as the council urged no prooi Ä 


against sir Thomas Layton, they disınissed im 


from any farther attendance. 


144. The Trial of Jonn Lord BaLmerıno, in Scotland, for a Libel: 


10 Cuarues I* A.on. 1634. 


T1 Burnet’s History of his own 


‘Times, p. 32, &c. .2 Rushw. Coll. p. 283.] 


Curia Justiciaria S. D. N. Regis, tenta in pr=- 
torio de Edinburgh tertio die mensis Decem- 
bris, 1634, per nobilem ef pr&potentem co- 
mitem, Willielmum comiten Errolie, domi- 
num Hay, ımagnum constabularium Scotis, 
ac Justiciarium Generalem ejusdem, hac in 
parte ac in criminali processu subsequent. 
contra Joannem dominum de Balmerino, 


® « Religious grievances are often ideal; but 
ibe Trial of lord Balmeriıo was an act of op- 
pressive iniquity, conducted under the slıade of 
tbe laws, and with all the forms of uusubstantial 
Justice. In consequence of his father’s disgrace 
and death, he had lived in retirement, aud, 
till the arrıval.of Charles ia Scotland, was 
unknown to the court. But his deport- 
ment in the late parliament was offensire ; 


virtute commissionis S. D. N. Regis, sub tes 
timonio sui magni sigilli specialiter constitul. 
Curia legitime afhırmat. 


ÄSSESSORS to my Lord Justice General, it 
Robert Spotswood of Dunnypace knigbt, dr 
dent of tbe College of Justice ; sır John Hay 
of Barro, knight, clerk register; sir Jame 
Learmouth of Balcomy, knight baronel. 

ZRATIOUEN. OP RICODy KNIE DT 


and his nıme was marked in the It = 
the dissenting nobility, from whom the Ta 
of royal fayour were now withdrawn. A z 
perate and submissive petition had ul 
pared by these peers, in ordeg to excl Zi 
themselves from the imputation of an OPP 3 
tion to prerogative, and to deprecate tbe ni 
ration of those articles from which (hey dısse 
ed; but when the design was num 
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Intran. John lord of Balınerino, delsted uf 
Airt and Part, (i. e. of his being C :ntriver and 
Partner) oftbe penning and setting down of a 
scandalous Libel, and ivulging and dıspersing 
it amongst his majesty’s lieges; at the least uf 
concealiug aud not revealing of Mr. William 
Haig, and nut apprehending of lim the saıd 
principal author of the suüd infamous Libel, as 
is at length contained in his Dittay (ji. e. Indiet- 
ment) following, 

Pursuer, sır Thomas Hlope of Craighall, 
knight, Advocate to our said lord, for his bigh- 
ness’s interest. 

Procurators in Defence, Mr. Roger Mowat, 
Mr. Alexander Pearson, Mr. Robert Macgill, 
Mr. John Nisbet, Advocates. ” 

Mylord Kildryame, master of Elphingstoune. 

The master of Frazer. 

Sir Thowas Ker of Cavers. 

Michael Elphingstoune of Quarrel. 

George Dundass, fiar of that ilk, (i. e. of 
Dundass). 





Charles, as a necessary precaution before the 
Petition was presented, or even subscribed, tbe 
royal displeasure was signified in such severe 
terms that it was instantly abandoned. A copy 
retained by Balmcrino, and imparted to a con- 
fidential nutary, was surreptitiously transcribed 
and communicated to Hay of Naughton, his 
private enemy. Tbe latter betrayed the secret 
is the archbishop of St. Andrew’s, who repaired 
to court, and, under the specious pretext of al- 
legiance, revenled it to the king. He aflirmed 
that the peuition was circulated through Scot- 
land to obtain subscriptions; declared that no- 
thing but the opposition of the nobility had ren- 
dered the clergy hitlerto s0 averse from the sur- 
plice; and asswred the king that their refrac- 
try spirit would be snon subdued, if their pa- 
trons were selected for a severe example. A 
commission was issued to examine Lhe supposed 
oßlence, and Balmerino was imprisoned on a 
warraut obtained by Spottiswond; but the real 
autbor ofthe petition, Haig, an adrocnte, es- 
caped to the continent,—It would be difficult 
to conjecture, what was criminal in a petition 
neither presented to Charles, nor divulged ex- 
cept to a conhidential friend. There were laws 
in Scutland against the utterance of leasings, or 
false reports tending to excite sedition, or to 
sow dissensions between the king and the peo- 
ple; aud according to the usual extension of 
state offences, wlıosoever listened with an air of 
approbation, and neither rerealed tbe report 
nor secured its author, was obrioxious to the 
same capital punishment, as if equally guilty of 
tıe same crime. As the author and ebettor of 
a seditious petition, Balmerino was accordingly 
arraigned fur leasing making; as the author, 

cause the copy, fousd in his custody, was 
slightly interlined with bis own hand: as the 
ahettor, because he concealed the petition, and 
suffered ıhe author to escape undiscovered. A 
Peütion, couched in the most inoffensive terms, 
was converted in the indictment into a dange- 
rous Libel, “ chat depraved tbe laws, and mir 

voL. ıtı. . 
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Robert Drummond of Meidhope. 

My Lord Advocate produced his majesty’s 
Letter, commanding hin to pursue the pannel, 
(i. e. the person indicted) for the criınes con- 
tained in bis Dittay fullowing ; together with 
an Act of Session, nominating the asses.ors 
foresaids to be assessors tv my I.ord Justice - 
General: And ıherewith produced the said 
Dittay or Indietiment, with the executions 
thereuf, of tbe whilk the tenour follows. And 
first the tenuur of his majesty’s Letter, directed 
to his majesty’s Advucate. 


To our right trusty and well-beloved coun- 
sellor, sir Thomas Hope of Craighall, knight 
and baronet, our Advocate for our king- 
dom of Scotland. 


“C.R. Trusty and weli-belored counsellor, 
we greet you well. After due consideration 
having resulved to cause the lord Balmerino be 
put to the trial of ane assyse, (i. e. Jury) and 
to this purpose it being necessary that you in- 





“ construed the procecdings of the king in the 
“ late parliament, so seditious that its thoughts 
“infected the very air,_a cockatrice which a 
€ good subject should have crushed in ıbe egg.’ 
Balmerino, wlıo forbore to crush tlıis unhatched 
sedition, was oppressed by tbe intrigues of the 

relates, and the criminal connivance of the 
Judges and oflicers of state. The cuurt of ses- 
sion apa ıhree assessors to the justice 
je ; Learmouth one of their number, Hay 
ord register, aud Spottiswood their president, 
second son of the archbishop, whose influence 
had incited, and still continued to fument the 
prosecution. It was represented in vain that 
the interlineationg, as tlıey softened the terms 
of the petition, could never constitute that libel 
which they served to abate; that the petition 
was neither promulgated, nor disclosed, except 
to a confidential lawyer for his private opinion; 
that there was no precedent for the trial of 
those who had neglecied to rereal a seditious 
performance, or to secure its autlior, and that 
a severe law never executed must be regarded 
as having passed into oblivion; that it might be 
illegal perhaps to concenl the petition when ad- 
judged seditious ; but as its purport was appa- 
rently respectful, and intended to conciliate 
the king’s affection, that no prudence could dis- 
cover a different construction which was neces- 
sarily latent till determined by the court. The 
question was already prejudged by tbe court:: 
the assessors sustained and referred the indict- 
ment to a jury, which the earl of Tiraquair had 
undertaken to corrupt or intimidate.—As pe- 
remptory challenges are unknown in Scotland, 
the Jurors are invariably selected by the judge 
from the retura made by the clerk of court. 
Nine of the jury, with a single exception, were 
ineffectunlly challenged: but when ranyair, 0) 
ministerof state, was admitted, it was no longer 
doubtful that the rest were industriously selected 
for their hostility to Balmerino, or tlieir devo- 
tion tothecrown. The experiment did not en- 
ürely succeed. Io the former ceutury, Gordon 
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form yourself of such particulars, as concern 
your charge in the legal prusecution of that bu- 
siness ; it is our pleasure, that with all conve- 
nient diligence you insist therein, bıy preparing 
of ane Indiciment fit for that purpose, and that 
you carefully go on in every uther thing, touch- 
ing the prosecution thereot, as you will answer 
to us upon your trust: And that by the advice 
of the Chief Justice you prefix a day for the 
same, for which these presents shall be your 
warrant. Given at our mannor of Hampton- 
Court, the 14ıh of October, 1634.” 

Follows the Act of Session, nominating the 
saids Assessors, at Edinburgh, the 2d of Dec. 
the year of God 1634, the which day the lords 
of council and session nominate, appvint and 
elect sir Robert Spotswood of Dunnypace, 
knight, president of the College‘of Justice ; sir 
John Hay of Barro, knight, clerk of our sove- 
reign lord’s register council and rolls; and sir 
James Learmouth of Balcomy, knight baronet, 
senator of the said College of Justice; to be 


of Buckie had been engaged in the murder ofthe 
earl of Murray, and was appointed therefore as 
asüöre man. When the jury had withdrawn, 
he addressed them unexpectediy in the most 
pathetic ternıs; and conjured them to reflect 
that che life of an innocent nobleman was at 
stake; whose blood would lie heavy on their 
souls to the last hour of their lives. While the 
tears streamed down his aged cheeks, he pro- 
tested that his bands had once been imbrued 
in blood, for which be had procured a pardon 
from his sovereign ; but that it had cost him 
many sorrowful days and nights, to obtain a 
remission to his conscience from heaven. The 
jury was moved with this impressive address : 

ut Traquair, their foreman, resumed the argu- 
ment, that it belonged to the court tn deter- 
mine whether the Taw was severe, or the peti- 
tion seditious; whether the prisoner had con- 
cealed it was all that remained for them to de- 
cide. After a loıfg altercation, the jury were 
equally divided; and in consequence of the fı- 
nal suffrage of Traquair their foreman, Balme- 
rino was convicted of having heard and con- 
cealed a seditious petition, and of having for- 
borne to reveal theauthor. Sentence of death 
was immediately pronounced ; but his execu- 
tion, to the great umbrage of the prelates, was 
suspended during the pleasure of the king. — 
During the whole trial the people discovered 
extreme agitation. They assembled daily, in 
opposition to the efforts of their magistrates, in 
tumultuous crowds ; tlıey prayed aloud, and in 
the streets, for the preservation of Balmerino ; 
nn the exertions of his friends, and 
showered imprecations on the heads of his ad- 
versaries. Their rage proceeded to the most 
‚desperate designs. Many consultations were 
secretiy held; and it was determined to burst 
open the prison for his releuse; or, if that at- 
tempt should miscarry, to reveuge his death on 
his Judges and the eight jurors by whom he had 
been convicted. Some had undertaken to 
"burn their houses; others to perpetrate the 
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Assessors to William earl of Errol, Great Con- 
stable of Scotland, and having commission 
trom his majesty to be Justice-General in the 
criminal pursuit intentit and depending before 
the said Justice against Johu lord Balınerino. 


Extractumde Libro Actorum per me magistrum 
Alexandrum Hay, scribaın consilii ac depu- 
tatum hunorabilis domini Johannis Hay de 
Barro militis, clerici registri- ac Consilit 
S.D.N. Regis, sub meis signo et subscrip- 
tione manualibus, sic subscribitur A. Hay. 


Follows the tenour of the Dittay : 

“ Charles by the grace of God king of Great 
Britain, France, and Ireland, defender of the 
faith ; to our lovit (i. e. beloved) James Cur- 
rie, Ormond pursevant, messenger, our sheriff 
in that part conjunctly’and severally, specially 
constitute, greeting. Forsuameikle as it ıs 
complained and humbly meant to us by our 
trusty and well-beloved counsellor sir Thomas 
Hope of Craighall knight baronet, our advo- 





massacre ; when Traquair, apprised of his own 
danger, repaired to court, and represented that 
the execulion of the sentence was impolitic 
and unadvisable, however justly the prisoner 
had forfeited hıs life. After a long and severe 
imprisonment, a warrant was procured for his 
enlargement ; but a pardon was dispensed with 
a slow änd reluctant hand. The merit of the 
pardon was varıously ascribed to the interces- 
sion of Laud, or to tie humane and merciful 
disposition of Charles, who was averse from 
bloodshed rather than from revenge ; and who 
hesitatcd to execute an innocent nobleman 
against wlıum he was incensed, though pre- 
vented by no scruple from acquiring an unjust 
and absolute dominion over bis life. — This ini- 
quitous prosecution was ruinous in its conge- 
quences to the king’s interest in Scotland. The 
people had long felt that the administration of 
Justice was partialand corrupt ; but.the nobi- 
lity now discoverad that there was no protec- 
tion for themselves, from the resentment of the 
prelates and the power of the crown. What- 
ever secret cause of oflence existed; a speech 
or a petition, an expression of discontent or 
grievance casually heard, and concealed from 
motives of compassion or honour, might furnish 
a pretest for their own destruction. The leni- 
yo their sovereign was no protection; and 
almerino, whose real crime was his conduct 
in parliament, justly considered the remission 
of his sentence as no redress of the injury 
wbich he had sustained. His danger made a 
deep impression on tbe minds of his peers. 
Under an infatuated, or despotical monarch, 
whenever the laws were perverted for their 
rulo, their order had found no resource but in 
a confederacy against the crown;; and to this 
measure their thoughts were already directed 
by the frequent example of their ancestors; by 
the sense of their danger individually, and of 
their strength when united; and above all, by 
the inordinate and daily usurpations of the as- 
piring prelates.” 8 Laing’s Scotland, 107, 
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cate for our interest upon John lord of Balme- 
rioo, that where albeit by the common law, as 
also by the laws and acts of parliament of this 
kingdom, and specially by that act and statute 
ef parliament made by our uimghile (i. e. late) 
dearest fatber king James 6, of happy and 
blessed memory, par. 10, chap. 10, it is statute 
and ordained, That all our subjects continue 
themselyes in quietness, and dutiful obedience 
to us and our royal authority, and that none 
oftbem presume or take upon hand publicly to 
disclaim, or privately to speak or write any 
purpose of reproaclı or slander of our person, 
estate, or governiuent ; Orto deprave our laws 
and acts of parliansent, or misconstruct our 
proceedings, whereby any misliking may be 
moved betwixt us and our nobility and loving 
subjects in time coming, under the pain of 
death; certifying them that does in the con- 
trair, they shall be repute as seditious and 
wicked instruments, enemies to us and the 
commonweal of this vur realm : and the said 
pain of death shall be execute upon them with 
all rigour, in example of others. Like as by 
the 205th act ofthe 14th parliament of our 
said umghile dearest father, in the, month of 
June, 1594, tbe former act of parliament, with 
divers others, against leasing-makers, and nu- 
thors of slanders and calumnies, is ratified aud 
approven, and ordained to be published of new 
again, and to be put to execution in all tiıne 
coming: with this addition, That whosoever 
hears the gaid leasing calumnies, or scandalous 
speeches, or writs to be made, and apprehends 
not the authors thereof, ifit be in his power, 
or reveals not the same to us, or to any of our 
per mel, or to our sheriff, steward, or 

aillie of our sherifidom, stewartry or bailliary, 
stewards in regality or royalty, or to the pro- 
vost, or ane of the baillies within our burrows, 
by whom the samen may come to our know- 
ledge, or to the knowledge of’ our privy-council; 
whereby the saids leasing-makers and authors 
of scandalous speeches, may be called, tıyed, 
and punished, according to the said: acts: the 
bearer and not revealer, and not apprehender, 
(if it lie in his power) and concealer and not 
revealer of tlie saids leasing-makers, and au- 
thors ofthe saids scandalous speeches and writs, 
shall incur tbe like pain and punishment as 
the principal offender, as in our saids acts of 
parlhament at length is conteined. Notwith- 
standing ghereof, it having come lately to our 
knowledge, in the month of March last by-past, 
that there was a most scandalous, repronchful, 
odious and seditious Libel, found in the hands 
ofone Mr. John Dunmure, notary in Dundee, 
and divulged and dispersed in the hands of 
several of our subjects: whilk scandalous, 
odious, infamous, and seditious Libel, did not 
only see | reproachfully, and outrageously 
tax our sacred person in our behavior ut par- 
hıament ; but also contains many points and 
purposes of false calumnies, public scandals 
and reproaches against us, our estate and go- 
vernment, depraving our laws and acts of par- 
liament, and misconstruing our just and glo- 
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rious proceedings in our first parliament, holden 
by us in person in the ınonth of June of lefore, 
as doth manitertly appear in the hail tenour 
ofthe saids infamous Libel; and particularıy 
in the particular passages lereof after tolluwıng:: 
insuafar as albeit by tie law ol Gud and laws 
of all nations, the person of the supıeme and 
sovereign prince is and nught to be sacred uud 
inviolable, and he ought to be revereuced, ho- 
noured, and feared, as Gud’s lieutenant on 
earth, and that all subjects are bound and 
tyed in conscıence to content theinselves in 
humble submission to obey and reverence the 
person, laws, and authority of their supreme | 
sovereign : yet the said unhappy and infamous 
libel, in the Arst entry tliereof, begins with an 
outrageous upbraiding and taxıng of our sove- 
reign lord’s ınajesty of a point of injustice or 
indiscretion in our behaviour at parliaınent, 
for putting of Nutes (as the saids infamous 
libel alledges) upon the names of a number of 
our subjects, who did vote contrair to the Acts 
of our church government, past in parliament, 
Whiik is ane fearful thing in ane subject to pıy 
into the gesture of his sovereign in-his supreme 
court: and upon a gesture, without speech, to 
wfer a ground ofexprobation and reproach to 
the sovereign prince. Next, the said Infamous 
Libel reproaches us for refusing to receive 
from some of our subjects their reasons for 
dis-assenting from the said acts, before their 
public hearing in parliament : whilk is a point 
no ways compatible with the humble obedience 
of agood, quiet, and peaceable subject ; but 
carries with it the signal and token of discon- 
tentment, and rubs upon our sacred person and 
proceedings matter of reproach and scandul, 
tending, if it were possihle, to diminish the 
glorious opinion and estimation of our royal 
person, equity, and justice, in the hearas of 
our subjects. Tbirdly, the wmalicious heart of 
the peuner, not content with the first aspersion 
laid upon us for putting notrcs upon these who 
dis-assented, does ingeminat tlıe samen in ane 
most bitter invective and viperous style, in 
affirming ıhat such a thing was never of before 
censured by a prince of so much jusiice as vur 
sacred majesty : whilk in effect is w reproach 
us of manifest injustice, for doing of that, the 
like whereof was never done by a just prince. 
And the libeller, not content with tlıese re- 
pronches, most villanously and de»pitefully 
beicht and vumited fourth against our sacred 
person, proceeds to a most fearful and dan- 
gerous undermining of our honour, credit, and 
greatest happiness, in athirıning that there is 
now a general fear of some innovation intended 
in essential points of religion : albeit (blessed 
be God) it be certainly knowrf to all our good 
subjects, tlınt we are, and in all our acting3 
have showen ourselvesto be a ınost devote and 
religious prince, hating and abhorring in heart 
and affection all papistical superstition and 
idolatry. And the libeller, (out ofa devei-h 
humour) not content to restrain hi3 pen within 
the liinits of this Our kingdom of Scotland, as 
ifit were too little for the compass of his cu- 
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rious and furious brain, he enters to pry into 
our estate of England, and assures that there 
is reports of allowance of reprinting of. books 
of Popery and Arminianism in England, and of 
the restrammi of auswers made to them: and 
then returning to Scotland, mo«t faisy atırms,that 
Arminianisın is preacheri there «ithout censure. 
Alter that, he gues to the estate» of the jarlia- 
ment, and atıırms most falsis and calumninusly, 
that div: rs papists were acınitied to parliament, 
and upon the articles, who by ıhe law of-the 
realm can be uo member of any judicatory. 
Albeit ıt be coustant “und nottour, ıhat none 
of these who were adınitted to parlisunent and 
upon the articles, was protessed papisıs, as 
wıll appear by the roll of the namen of’ these 
who were upon tliearticles. And farder, the 
unhappy penner ofthat cursed libel proceeding 
to ane higher point of taxıng and miscanstruct- 
ing ofour proceedings, he aflirms that the griev- 
auces allowed to be propaned in Convention in 
anno 1625, were altogether slighted in this our 
first parliaınent: which isa manifestlyeand un- 
truth, there being nothing concerning the public 
muved at parliament, which was not either de- 
termined by our cstates, orremitted to our coun- 
cl. And tlierealter it is as falsly affırmed, 
that the meetings of the gentry, which were 
appointed for representing the grievances of ıhe 
coun:ry in the matter of Coin and increase of 
tlieft, were interrupted in our name : which is 
a manifest Iye and calumny. Like as there- 
nfter it is most scandalously seditious!y affırmed, 
that we denied liberty to our nobility to meet 
and conveen with che lords of the articles, 
against the constitution uf a free parliament 
under such a just and lawful prince: albeit it 
be nottourly known, that our nobility did enjoy 
allthe privileges of a free estate, which per- 
taincd to theın and their predecessors. And 
sicklike therenfter it is aflırmed ignoranıly, 
foolishly, and falsely, That against the custom 
of this our kingdom, the bishops «did chuse the 
articles of the nobility ; albeit before ıhe par- 
liament in anno 1609, the nohility did ever 
chuse the articles themselies: which is notori- 
ously false, and contia’r to the fundamental 
laws and practices of „N preceding parlia- 
ments, whereby it is constitute, tlıat ever the 
clergy did chuse the articles of the nobility. 
And therealter he aflirms, That the bishops 
did chuse such of the nobility on the articles, 
as either were popishly affected, or had small 
knowledge of the estate and laws of this our 
country: which is un impudent malicious ca- 
lumny and falst:ood; these who were chosen 
on the articles (as will appear by their names) 
being of the must antieut of the nobility, and 
most expert in the laws and customs of ie our 
kingdom. Thereafter ılıe cursed and unhappy 
libeller rcturns to his nipping and checking 
style ; and’most presamptuously challenges our 
sacred self upon our spceches in parliament, 
anıl upon our proclamations made upon our re- 
, vocatio:s; which was intended for augmenta- 
tion of our patrimony, and fur disburdening of 
our subjects of taxation ; and that yet never- 
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theless huge and great taxations were iniposed, 
against the counsel given by our umalıle 
dearest father of LIessed memory, in hıs Basili- 
con Doron, and against the practice of our 
dearest predecessor kig James 1. wbu remiwed 
to his subjects a great part of the taxation 
granted for his ransom : wliich is a peart and 
mischievous exprobation to vur sacred persos, 
who out of the lore and tender affection which 
we bear to this our antjeut native kungdom and 
country, vouchsafed that grace and farour 10 
visit it in our r:yal person, without sparıng of 
cost and charges fur our juurney, and other 
necessaries belonzing to our coronation; which 
is well known far to exceed the taxations vo.un- 
tarily offered to us by our estates, ın testimony 
of their humble and thankful gratitude for so 
great u blessing as the persohal presence of us 
their sacred lord and sovereign, within thıs our 
native soil and autient kingdom. Andas ve 
did never enjoin nor urge any taxation, so the 
same being voluntarily und humbly offered to 
us by our Joving and faichful subjects, as the 
mite of their humble affectioun, far within and 
beneath the respect of so glorious a benefit, jet 
we were pleased out of our love to accept ıt 
graciously. And yet this so graclious actepl- 
ance cannot pass the pen of this unhappy I- 
beller, but must he casten up (i. e. relıciel 
upon) with a f.lse and despiteful exprobaton, 
as done against promise, proclamation, ae 
the practice of king James 1. which is false'y 
and villainously atirmed. And when ıhı In 
famous liteller has spent his unbappy breath 
and pen in reviling and maledicting the glorious 
name of us, his gracious sovertign, ın vur pel- 
son and pr«'ceedings, he thereafter challeuges US 
for applying our former taxations tn a wrong 
use, in bestowing the sammen upon partie = 
persons, whose waistrie (i. e. extravagance) a 
wants, our subjects are not obliged tu -upplr. 
And with this besides, by tlıe wuy, he uptiraids 
our servants and counsellors for a 
in ıhe guiding and imploying een 5 En 
so peart and impudent in his devil -b style, 

he spares not the name of our ev: 1-glorlulb 
dearest father king James of blussed menor); 
but most falsly casts up (i. e. mentions) & ‚1% 
mise nlledged to be made by his majesty Of his 
commissioner, in tlıe parliament holten ın andv 
1621, for discontinuing of the extraordinn] 
taxation in all time to come. And then ın Ihe 
end, as a vennmous wasp, he c’08es re 
impndent reproach towards us, In that wii 
is most commendable in a sovereign pfınC&, s 
taxing us in our beneficence and liberality z 
the lords of our session, in providing honou' 
ble maintenance to them, and in Be 
pensions upon our officers ; and leuves noU! 4 
within this our kingdom, wbich ıs not das 
within the scourge of his devilish and ee 
pen and tongue : So that it is not W en 
dered and admired, that any person, ") = 
under such a gracious, pious, and Just Rn : 
could degenerate into so monstrous & conleN P 
of our government, as to dare and ed 
to think, let be (i. e. much less) to sp© 
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write such devilish, reproachful, scandalous, 
and seditious thoughts, which infest the very 
air, and can have no other end but the breeding 
in tbe hearts of our good and loving subjects, a 
fearful jealousy and dislike, and in tlıe end con- 
tempt of our just government. And albeit all 
our good subjects be bound in conscience, a3 
also by the laws of this vur kingdom, to crush 
this Cockatrice in the egg, and to abhor it as a 
pestilentious clout;; yet the said devilish libel 
was found in the hands of the said Mr. Jolın 
Dunmure, notary in Dundee, and was divulged 
and dispersed amongst our subjects ahout the 
foresaid ınonth of March last past: wbich com- 
ing to vur notice and knowledge, we tbeu gu 
power for examining of ıhe said Mr. Juhn Dun- 
mure how the same came to his hands; who 
deponed, That he bad ıhe samen from the 
saul Jolm lord of Balmerino. Wilich John 
lord Baliwerino lıeing also exumined, he granted 
ihe samen to be of verity, and therewith af- 
firmed, that he had ıhe said libel froın one Mr. 
William Haig, whom he thought also to be the 
peuner and author thereof. Of tbe which 
scandalous libel, ıhıe said John lord Balmerino 
binıself was, and is, author, deviser, consulter, 
adriser, airt and part (3. e. contriver and part- 
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about the end of June, 1633, until the 9th of 
June 1634, last past, at which time Iıe was 
challenged for the same, and did exhibit the 
said infamous libel, in presence of the lords ap- 
pointed by us for his examination. Likeas the 
said Jolın lord Balmerino having conferred with 
the said Mr. John Duninure, after his first exanıi- 
nation, which was in March 1634, and avowing 
that'which he had done: concerning the deliver- 
ing of the said iufamous libel to ıhe said Mr. 
J sb Duumure, and dispersing tlıereof, desired 
the said Mr. John Dunmure to go and tell the 
earl of Traquair, one of the examinators, that 
better men than the said Jolın lord Balme- 
rino himself would set their faces to (i. e. 
Justify) the said libel, at the least knew of 
the samen. And albeit the said John lord 
Balmerino be a nobleman of good learning 
and understanding, and so presumed to have 
the knowledge of ıhe laws and acts of parlia- 
ment of this our kingdom, was bound in all 
duty, after receiving of the said infamous libel 
froın the said Mr. William Haig, and reading 
ıhereof (which in the hail strain and tenour of 
the samen was of the nature of a scandalous 
and seditious libel, prohibited by our acts of 


| parliament) as he would have eschewed the 


ner) in the penning, writing, and drawing up |, danger of our laws and punishment therein con- 
thereof; at the least is guilty of ıhe hearing | tained, as author thereof, to have revealed the 
thercof, and of the concealing and not revealing | same to us, or to some of our privy council: 
ofthe sad Mr. William Haig, whom he afüirms ' And also to have apprehended the snid Mr. 


to Iiave been author of ıhe same; and also is | 
most guilty of the not aPpre nains of ıbe said : 


Mr. Willam Haig, it being in the said John 
lord Baluserino his power to have taken and ap- 
prebended the.saad Mr. William ; and, lastiy, 
ss guilty and culpable of the divulging and dis- 
perung ot ıhe said scandalous and seditious 
ibel amongst our subjects, in so far as the said 
John lurd Balınerino knew of the penning of 
the sad scandalous libel by the said Mr. Wil- 
liam Haig, and advised and gave his opinion 
anent (i. e. about) the making of the samen ; 
and in token tlıcreof, interlined a part of the 
sad infamous Libel in divers parts thereof 
wıh his own hand, which is yet extant to 
be seen by ocular inspection ; and which inter- 
lining the said Jobn lord Balmerino has cou- 
fessed ı0 be his owıu hand-writing. Likeas im- 
mediately after (he fürming of the said most infa- 
nous libel, the aid Joh lord Balnerino receiv- 
ed the same frum the said Mr. William Haig, 
and delivered it 10 the eagl of Rathes, of pur- 
to have the samen presented to us, and 
<aused Mr. lItobert Dalgleish his servant copy 
ıhe said infanıqus libel; which copy he deliver- 
ed to the said Mr. John Dunmure, in wlınse 
hands t'hesamen was found, by occasion where- 
ofthe said infamous libel was divulged and dis- 
persed amongst our subjects, and openly read 
and exposed tu their view ; tothe prejudice and 
ation of our sacred and glorious name, by 

tbe ınfamons, scandalous, and seditious pas- 
es and articles contained therein. Likeas 
the saıd lord of Balmerino kept and detained 
the said infamous libel in his hand continually, 
from the time of the closing of the parlisment 


William Haig, whom he afirms himself ı0 have 
been the author and penner thcrenf: yet the 
said lord Balmerian did no ways apprehend tlıe 
said Mr. William Haig, nor yet reveal the said 
scandalous libel, it being in his power to have 
apprehended the said Mr. William Haig, who 
was but a single person, and the said lard Bal- 
merino being a nobleman of pdwer and credit: 
But the said lord, notwitlistanding thereof, did 
still bauntand converse witli the saiıdMr. William 
Haig, and did keep, detnin and retain the said in- 
faınous libel in his bands. Likeas the said lord 
Balmerino, after he was cited to cumpear be- 
fore tlie lords appointed for his examination, 
which was upon the 7th of June last; be com- 
pearing before the saids lords examinators upon 
the saıd 7tlı of June, being Saturday, he craved 
early ofthe saids lords to hare his examination 
anent (i. e. about) his kuwledge ofthe authors 
ofthe said infamous Libel, to he continued (i. e. 
delayed) till Monday next thereafter, which was 
the 9th of June ; which being grantet to him 
by the saids lords. and he AR being de- 
mitted from them upon the said 7th of June, be- 
ing Saturday about 12 o’clock, he immediately 
thereafter met with the said Mr. William Haig, 
and shewed to him the warrant nf the citation, 
At which time the said lord of Balmerinu’har- 
ing the said Mr. William Haig in his own 
house, and so in his power, did not apprehend 
him, whom he knew and aflirmed to be the au- 
thor ofthesaid scandalous libel: but by hisshew- 
ing to hin ot his said warrant of eitation, which 
bore the said lord Balmerino to have been con- 
veened before the saids lords examinators, to 
make answer anent the said seditious libel, found 
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in the hands of the said Mr. John Dunmure, he 
thereby gave occasion to the said Mr. William 
Haig to escape out of the country, and become 
fugitive. Likeas the said Mr. William Haig, 
immediately after the sight of the said warrant 
shewn to him upon the said 7th of June, being 
Saturday, escaped and fled out ofthe country, 
and became fugitive, and remains oyt of the 
country continually since syne, (5. e. since that 
time.) Likeas the said John lord Balmerino 
being incarcerat (3. e. imprisoned) within the 
castle of Edinburgh, after his first and second 
examination, as author, airt, part, or accessory 
of the said infamous libel, received several let- 
ters from the said Mr. William Haig furth (i. e, 
out) ofthe Low Countries, and other places to 
which he escaped ; which letters the said John 
lord Balmerino kept by him, without acquaint- 
ing the saids lords examinators, until the time 
he waschallenged. In the which letters and in 
other letters sent by the said Mr. William, and 
intercepted by the lords, it is afüirmed and 
avowed by the said Mr. William, that he had 
the approbation and allowance of the said John 
lord Balmerino to the making and penuing 
thereöf. By the which particular deeds, cir- 
cumstances, and other a presumptions 
particularly above expressed, ıt is clearly 
evinced, that thesaid John lord Balınerino was 
author, deviser, outseiter (3. e. publisher) ad- 
viser, airt and part of the penning and forming 
of the said infamqus libel, at the least con- 
- cealer and not revealer thereof; auıd is also 
culpable of the not apprehending of the said 
Mr, William Haig, whom he affırmed to be 
the author of the said infamous libel. As also 
of the dispersing and divulging of the said infa- 
ınous libel, in manner particularly above-declar- 
ed; incurring thereby the pain and punishment 
of death, specified and contained in our saids 
acts of parliament, which ought and should be 
inflicted upon him with all rigour, in example 
to otlıers to attempt thelike. Our will is here- 
fore, and we charge you straitly and command, 
that incontinent thir (these) our letters seen, 
ye pass, and in our name and authority, law- 
fully summon, warn, and charge the said Jolın 
lord Balmerino presently in ward, within tbe 
castle of Edinburgh, to compear before our jus- 
tice and hig deputs within the Tolbooth of 
Edinburgh, the Srd day of December next to 
come, in the hour of cause (i. e. when the court 
is met) and there to underly our laws for the 
crimes above-written: To the effect that upon 
his trial and conviction, as culpable thereof, 
Justice may be ministered upon him conform to 
the laws of the realm ; and that ye summon an 
assize, (Jury) not exceeding the number of 45 
persons, whose names ye shall receive in a roll 
subscribed by our advocate, ilk (each) person 
under the pain of 200 marks, according to jus- 
tice. Given under our signet at Edinburgh 
the 11th day of November, and of our reign 
the 10th year, 1634.” 


Ex deliberatione dominorum concijlü, sic sub- 
‚scribitur John Bannatine. 


Follows the Execution of the said Summons,. 


“ Upon the 14th day of November 1634, I 
James Currie, Ormond pursevant and one of 
the sherifls ofthat part within coılstitute, past 
at command of thir (these) our sovereign lurd’s 
letters within written, and by virtue thereof 
charged tlıe within written John lord Balmerino 
personally apprehended in the castle of Edin- 
burgh, and delivered to him a just and authentic 
copy of these his majesty’s said letters, to com- 

ear before his majesty’s er and his deputs 
in the Tolbooth of Edinburgh the 3rd day of 
Dec. next to come, in ıhe hour of cause, and 
there to underlie his ınajesty’s laws for the 
crimes within written; to the effect, that upon 
his trial and conviction as culpable thereof, 
Justice may be administered upon him, con- 
form to the laws of this realm: And this I did 
after the form and tenor of our sorereign lord’s 
letters in all points, before these witnesses, Mr. 
Archibald Geddes, constable of the said castle 
of Edinburgh, and John Malcome, herald. 
And for the further verification of this my exe- 
cution subscribed with my hand, my stamp is af- 
fixed. Sic. sub. Ja. Currie, Orusoud pursevant.” 

Thereafter ıny Lord Advocate produced with 
the Summons above-written, the copy of the 
infamous Libel which was found in the hands 
of Mr. John Dunmure, notary in Dundee; 
bearing in tbe end thereof, that the said Mr. 
John being examined thereupon, he by his De- 
position has granted it to be the samen Libel 
which was in je bands: Of the which copy the 
tenor follows: 


To the King’s most excellent majesty; the hum- 
ble Supplication of a great number of the 
Nobility and other Commissioners in thalate 
Parliament, 


“ Humbly sheweth; That the Notes which 
your majesty put upon the names ofa number 
of your Supplicants in voting about these acts, 
which did imply a secret power to innovate the 
order and government long continued in the 
Reformed Church of Scotland; and your ına- 
jesty’s refusing to receive from some of your 
er ae their reasons for dissenting from the 
said acts, before your majesty, andin your hear- 
ing in parliament, to breed a fear of our be- 
coming obnoxious unto your majesty’s dislike, 
if your highness should still remain unacquaint- 
a with tlıe reasons of our Opinions delivered 
concerning the said acts: Seeing your suppli- 
canıs are confident, that your majesty vouch- 
safıng to take notice of the saids reasons, would 
be Bleased to acknowledge, that no want of 
affection to your majesty’s service, but a care- 
ful endenvour to conserve unto your majesty 
the hearty affections Of a great many of your 
geod subjects that are tender in these points of 
vovation, covertiy thrust upon this church, did 
induce our wishes and voices to appear in Op- 
position to the said acts; and that a predomi- 
nant desire in usto have all your royal designs 
here to prosper without interruption, did abso- 


lutely command us to forbear any reasons that 
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could have been propounded against many of 
tbe conclusions in the late parliament. 

« We do therefore lıumbly beseech your ma- 
jesty graciously to ponder the cunsiderations 
after-written, so sball we be encouraged (as in 
duty bound) to continue our bumble prayers 
for your majesty’s long and happy reign. 

« First, we humbly beseech your majesty to 
consider, That though these acts as they are 
conceired, and may concern your majesty’s pre- 
rogatives, and the liberties of the church, had 
never been moved or concluded (as they are), 
your majesty would have suffered no prejudice 
ın your benefit, honour, nor power: That your 
supplicants are much more free from all sus- 
picion of private ends in dis-assenting, than the 
contrivers ofthe said acts, in offering them to 
the hazard of contradictiaon, or soliciting an as- 
sent thereto : That in deliberation about mat- 
ters of importance, either in councils or parlia- 
ments, opinions do often difler; and they that 
bare been of contrary mind to a resolution 
carried by the plurality of votes, have never 
hitherto been censured by a prince of so much 
justice and goodness as your majesty., 

“ We do also most humbily beseech your ma- 
jesty to believe, that all your Supplicants do, 
in most suhmissive ne acknowledge your 
ro Aa yaayı ın as ample manner as is con- 
Ati in the Article 1606, ınade tbereanent 
(ihereabout); and withal do consider, that the 
long experience and incomparable knowledge 
your royal father had in matters of government, 
as well in chburch as in commonwealth, is the 
very cause expressed in the act 1609, for giving 

wer to his majesty to prescribe apparel to 

irk-men, with their own consent. And since 
in all the time of his life and government for 
the space of 16 years therenfter, he did forbear 
to make any change upon their former habits; 
we are bold to presume, that in his great wis- 
dom hetbought fit, thatthe apparel used in time 
of divine service ever since the reformation of 
religion till his death, and to this day, should 
be continued, as decent in the church, and 
most agreeable to the minds of his good sub- 
jects in this nation. We do also beseech your 
majesty to consider, That under the act in- 
titled, * A Ratification of the Liberty of the 
° Church,’ the acts ratifying the assembly of 
Perth ir parliament 1621, were decldred to be 
comprehended : That most part of us being 
then in parliament, did oppose the same; that 
experience hath shewed how much these arti- 
cles of Perth have troubled the peace of'ihis 
charch, and occasioned innumerable evils and 
distractions in it: That there is now a general 
fear of some novations intended in essential 
points of religion ; and that this apprehension 
is much increased by the reports of allowance 
given in England for printing books of Popery 
and Arminianism, and the restraint of answers 
made tu them ; and by preaching Arminianism 
in tbis country without censure: by the admis- 
sion made of divers papists to the parliament 
and upon the articles, who by the laws of this 
seälm Caa be no meinbers of any judicatory in 
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it: That the minds of most of your kood people 
being in this perplexity, your supplicants have 
great reason to suspect a snare in the subtle 
Junction of the act 1609, concerning apparel, 
with that of 1606, anenıt your Royal Prerogitive;' 
which by a sophistical artifice should oblige us 
either to vote undutifully in the sacred point of 
Prerogative,or unconscionably in church nova- 
tions, [A®.] which blessed king James would 
never have confounded, asappeared evidently in 
the parliament 1617, bonoured with his graci- 
ous presence; where his majesty, by the bishops 
instigation, tried, urged, and 'past ın Articles a 
ratification of his royal prerogative enacted in 
the parliament 1606, with Addition of an Ar- 
ticle authorizing all things that thereafter should 
be determined ın ecclesiastic affairs by his sa- 
cred majesty, with the consent ofa competent 
number of the clergy, to have the strength and 
wer of law. When this Act came to be 
eard in open parliament, his majesty gave 
order to read only the Kubrick of the Act; 
which being done, he was then pleased in his 
fatherly compassion over the tender affections 
of his loyal subjects (well known to his majesty, 
as fluctuating betwist love and fear) bublichy 
from his own mouth to declare his princely love. 
and pleasure, for reasons known to himself, to 
have that Act suppressed, thouglı passed in the 
Articles: because his Royal Prerogative being 
ofitself inviolable, wasalready established sufti- 
ciently ; and in the io of his wisdom, be 
would absolutely prefer the peace ofthe Church 
to the appetite of church-men. And since we 
are fully persuaded of your majesty’s unfeigned 
affection to the true religion, anıl so do presume 
that none of these things lawfully rejected at 
the Reformation fFB— C thereof in this 
kingdom should be introduced again without 
consent of our clergy lawfully assembled; and 
fearing that a forcible and colourable intruding 
thereof, would diminish in the hearts of many 
of your loyal subjects, that aflection which ıs 
founded on their opinion of your majesty’a 
goodness and wisdom. 

“ Wedo therefore dis-assent from the foresaid 
Acts, as importing a servitude upon this church 
unpractised before, and giving ground for in- 
troduction of other new indefinite devices, 

‘«e We do further offer unto your majesty’scon- 
sideration, that albeit our just and heavy Griev- 
ances allowed of iu the late Convention of 
Estates 1625, and 1630, to have been repre- 
sented to your majesty, in hopes of refreshment 
to the country’s sufferings, have been altogether 
slighted in this your first parliament; albeit 
your majesty denying your nobility their free- 
dom by authority to meet with the Lords of 
the Articles, may seem against the constitution 
of a free parliament (under such a just’and 
lawful prince, and contrair to the custom of 
your ancestors), which before the parliament 








® The Pannel’s imterlinings yon will find in 
the other copy bereof. 

+ Interlined [B of Religion C] in the other 
copy by the Pannel. 
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beild ın anno 1609, did always elect and chuse 
the Lords of ıhe Articles from among tbem of 
their own rank and quality ; there having been 
no parliamentary bishops from the relormation 
of religion ıill chen, nor were they such as now 
do cull and single vut such noblemen either 
popishly affected in religion, or of liule expe- 
rience in our laws, as having had their breeding 
abroad, and s0 none of the ablest 10 be upon 
our Articles, but fittest only for the clergy’s 
mystical ends. Whereas the former practice 
was such, as seemeth most euren to reason, 
and what every estate shöuld do, that so Lhey 
may communicate their minds wich the rest uf 
their body; since none but men very presump- 
&uous of their own knowledge, or senseless ın 
tbemselves, will adventure to trust their first 
conceptiuns in matters of so great importance as 
are tlıe conclusions of parliament. Albeit the 
humble supplications of the ministry to your 
majesty and estates of parliament, delivered to 
the Clerk Rıgister, (and that your majesty was 
in all due bumılity pet’tioned by the ministers of 
this kingdom, both Conformists, and Non-con- 
formists, to give ıhem a hearing) have been 
suppressed : albeit the meeting of the gentry, 
and happily of ıbe burrows too, in a joint pur- 
pose tu häre represeuted to your mnjesty our 
unspeakable sutferings by the Abuses of the 
Coin (the Mastery of the Mint being a thing 
merely regal) and increase of Theft and Op- 
pressiun of divers parties, and other things 
worthy your majesty’s consideration, were ıu 
your majesty’s name interrupted: And finally, 
albeit your majesty was graciously pleased by 
your former and Iater Speeches in the Parlia- 
ment House to declare (answerable to your se- 
veral Proclawmations, bearing tbat the course 
taken Ly jr revocation for settling the pa- 
&rimony of your imperial crown, was, that ye 
should not be burdensome to your people), that 
your mäjesty had no purpose at tbis time to lay 
any burden upon this nation, according to the 
wise counsel of king Jamesin his Basilicon Do- 
ron, treating of the right Use of Subsidies: albeit 
that the present condition of your subjects is 
worse, and the patrimony of the crown greater, 
than when king James 1. remitted to his people 
a great part of his Taxations, granted even for 
that good king’s ransom ; yet have we all as 
one man consented to all your majesty’s de- 
mauds, and more, even to have taxations mul- 
tiplyed, without represeuting how ıhe former 
have been, or tlıese may fall to be, bestowed 
upon divers parties, whose wastes and wants 
your good subjects are not ubliged to supply; 
without objecting tlıat some of Be have been 
ranted extraordinarily for Supplies of the Pa» 
Teianız, which being now by the mercy of God 
in a better condition, they might have plended 
in reason to be thenceforth discontinued ; 
without foretelling that some of tbe subsiclies 
are like to be means of more processes, (or 
euits) betwixt your imajesty's subjects and t 
Treasurer, than matter of profit to your Trea- 
sury ; without putting your ınajcsty in remem- 
brauce of the impertinencies you have yufiered 
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by men’s ambition after tbe public places of 
Judicatories, which none have heretofore refused 
by reason of the sınall fees due to them ; witlı- 
out contradicung the exceptions of your oflicers 
pensions, or alledging their Fees to be us sufli- 
cient for maintaining the dignity of their places 
now, as Llıey were before yuur majesty’s father 
succeeded to the crown of England. And all 
this have we done implicitly, only to testify our 
ingenuous affectjon to your ınajesty, and our 
obsequious resolutions to give you full content 
in every thing, that makes not a breach in our 
Religion and Laws, or occasioneth not offence 
to tbe weaker sort in the way of God’s Wor- 
ship here established; and albeit we were not 

uainted with any of the statutes before the 
public voting of them in parliament. There- 
fore we are confident that your majesty finding 
such a harmony in our aflections to you ser- 
vice in preserving our Religion and Liberties, 
will be unwilling, upon any suggestion of such 
as are (or hope to be) sharers of our voluntary 
contributions, to introduce upon the doctrine 
or discipline of this your Mouther-Church, any 
thing not cumpatible witb your majesty’s ho- 
nour, your good people’s cunsciences, or that 
hath been A by acts and public practice 
of this Reformed Chıirchh. 


Follows the said Mr. John Dunmure's Deposi- 
tion, written upon the end of the said Copy. 


Apud Edinburgh xiv Martii 1634. conveened 
St. Andrews, Traquair, Bishops of Edin- 
burgh, Ross, Clerk of Register. 


“] Mr. John Dunmure, notary in Dundee, 
being examined in presence of the lords of his 
majesty’s secret council above-written, depone 
and confess, that this supplicatiun within writ- 
ten, is all written with my own hand, and is 
that wbich I delivered to Alr. Peter Hay of 
Naughtoune about Lambas last. And farder 
I depone and confess, tbat this is the just and 
true copy of the paper delivered to me by 
John lord Balmerno, sbortly after the end of 
the late parliament, within Edigburgb ; and 
that then my lord of Balmerino (I being with 
him) said to me, Because ye have given me 
many papers, I will let you see this and have 
your judgment of it; but let it be tibi soli, as 
ye respect my credit. And that I keeped it 
four or five days, and copied it, and then deli- 
vered the same back agaın. I furtber depone, 
That the paper contained the supplication with- 
in written, in the same words and sense: and 
it is not by my lord Balmerino’s hand, but by 
some other hand. 

Sic Subscribitur, Joan. Dunumure.” 
Written on the back of the said Copy, “ For 
the Kirk and Country in the Parliament, 
1633.” 

My lord Balmerine produces two Warrands 
of the Lords of Session, by their lordships deli- 
verance of the several dates under-written, or- 
daining the procurators therein contained, to 
compear and defend my lord in the criminal 

rocess above ; and the said lords by their de- 
liverance, of the date the 19th of Nor. 1634. 
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The lords having considered the desire of the 
Supplication, &c. and appointed ıhe persons 
tberein condescended on by my lord to be his 
adrocats for his Defence, viz. Sir Lewis Stew- 
art, Mr. Thomas Nicholson, Walter Hay, and 
Mr. John Nisbet. And by tbe deliverance on 
the end of another Supplication given in by 
my lord to the aid lords, craving (upon some 
ut the former adrocats relusal) more advocats, 
tbey by their deliverance thereon, of the date 
Use 25th Nov. 1634, appoint and ordain Mr. 
Roger Mowat, Mr. Alexander Pearson, and 
Mr. Robert Macgill, Advocats ; and ordains, 
&c. Upon the production and reading of the 
which Warrands, the said lord Balmerino took 
Instruments. ur 

Tbereafter it was objected by my Lord’s Ad- 
vocats, that aıy Lord Register could not sit as 
ane assessor to my Lord Justice-General in this 
Pens because not only my Lord Register 

been one of the Judges of the partivular 
committee appointed for Trial and Examina- 
uon of the Pannel, before whom he has often- 
times compeared aud been examined ; but also 
my Lord Register has given partial counsel, 
and has heen upon the counsel of the advising 
and libelliug of the Dittay now produced and 
read, and has assisted in the same at several 
occasions : and so by giving information and 
advice in that kind, has behaved himself as 
party in effect, and therefore cannot be Judge 
nor Assessor to tbe Justice-General. And 
after Angwers and Replies, the lords by their 
Iaterloguitor repelled the first part of the.al- 
bearıng that ıny Lord Register can- 
not be Assessor, because he was a’meinber upon 
tbe committee: and as to the second member 
ibereof, declares that they will have my Lord 
Register to make his judicial Declaration, and 
that judicially thereupon, in presence of the 
Pannel, before any Answer be given thereto; 
which accordingiy my Lord Register does. 

The Paunel, ın respect of my Lord Register’s 
Declaration Judicial, is content that my Lord 
Register, remain Assessor to ıhe Justice-general : 
wbereupon my Lord. Advocat asked instru- 


ments. 

Thereafter the Panne! produced a Suppli- 
eation to the Lords of: privy council, with De- 
liverance tbereupon, craving the Depositions 
made by the .earl of Rothes, Mr. John Dun- 
mure, and Mr. Robert Dalgleish, from the 
clerk, to be seen by his procurators,; and their 
lordships, by tbeir Deliverance thereon, dated 
at Edinburgh, 28 Nov. 1634, the lords remit 
to ıhe justice the answering of the desire of this 
supplication. Sic subscribitur St. Andrews. 

Accordingly my Lord Advocat, at the Jus- 
tce Ordinance, (i. e. by order of court) gave up 
to Mr. Roger Mowat, one of the Pannel’s pro- 
curators, two Depositions of Mr. John Dun- 
mure, oue of Mr. Robert Daleleish, aue of the 
earl of Rothes, one of Mr. Peter Llay ;. toge- 
ther with four missive Letters, sent by Mr. 
William Haig to the Pannel, to be reproduced 
Friday next, at wbich time they were accord- 
ingly reproduced. 
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Tbereafter upon the suid Decemb. 5, the 
Dittay nnd infamous Libel was rend,'as speei- 
fied in the Dittay. 

It is first alledged by Mr. Robert Macgill, 
as the Pannel’s procurator, under protestation 
for himself’ and the rest of his brethren, with an 
apology that he nor they allows not the least 
sort of Inordinate speech against his majesty, 
but oply to free the innocent, as they who are 
commanded by the Lords of Session, and take 
instruments upon the first Article of the Acıs 
imprinted in our sovereign’s first parliament, 
anent the surveying of the laws; does alledge 
the Dittay cannot be inferred against the Pan- 
nel, upon the first act specially and at length 
set down (therein:) because ıt has not been 
tlıe mind of the legislator there to inflict the 
pain of death upon such reproaches as are 
contained in the Dittay, and alledged to be 
contained in the Supplication or Petition styled 
by the Dittay “ Calumnious.’ .For the main 
cause of making that 20tlı act, parl. 10, holden 
iu December 1585, (our dread sovereign, and 
his honour, being ever proposed) was not only 
to ratify the grace given and extended to these 
nobleinen, who a little before.became in at 
Stirling, as may be seen by tbe particular acts 
of parliament unprinted anent the restoring of 
those noblemen, with their followers ; but 
mach more to strengthen the nobility (as reason 
was, and the time required) against captaın 
James Stewart, who then had: fled, and was 
the cause of their former banisbment; and 
feared by them, that he might wrong then 
again, if he had regained his majesty’s ear, be- 
cause that they came in such a manner, And 
to strengthen also the nobility against any 
otber, who should take in hand the like, as to 
come in betwixt the tree and the rind ; I mean, 
betwixt his most sacred majesty and his favour 
et suos commilales, for his nobles are so called, 
and has their names as they who should be - 
ever accompanying his most sacred person. 
For the Deeds done ‘ contra aliquem et comi- 
‘tatu vindicantur ut crimen les majestatis, 
€ Leg. quisquis, Cod. äd legem Juliam majes- 
tatıs,’ by tbe time. 

The strain of the Act carries also this, to 
wit, Reproaches of his majesty’s Estate or Go- 
vernment, or depraving hislaws and acts of par- 
liament, or misconstruing his proceedings : but 
answering to the question, In gquem Jinem should . 
these Reproaches have been written, whereby 
any misliking may be moved betwixt his ma- 
jesty and his nobility and loving subjects ? 
Where the word ‘ his nobility’ is very enrpha- 
tick, and the two last words expounds the 
samen, being exegetick of the former by a 
gracious praise, testifying by the word “ loving’ 
the forgetting of the former slip, wbich had 
been more by mlisseport than in verity. Com- 
pare also tbis Act with that which was made 
during the said captain James bis grandeur, 
a little more than a year preceding, parl. 8, 
cap. 134, Jac. 6, in the which, as it were con-- 
le consilio, ine noblemen are omitted sbi ; 
to the reproach of bis majesty’s counci) and 
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proceedings, te their great prejudice “ho were 
then put away by Iis (3. e. captain James’s, 
counsel, and holden away by his detrsctions, 
until ıhey pearıly enough (yet encouraged by 
their own iunoceney) cunte iu at Stirling : and 
iecontipent dıd procure that tenth parliament 
to be hulden, ın which was malle tbe said tenth 
act, no more days intersening betwixt their 
return and its sitting butihe days of citation, 
And is yet more clear by the words, “ deprave 
“his laws and Acıs of Parliament : meaning 
apgt 25 Jac. 2, parl. 6, against the Appre- 
heuders of his majesty's person, es the act 
bears ; the literal sense‘ whereof might ıinfer a 
Dittay against the committers, if it were not to 
deprave the laws, ifthe mind of the legislator 
were not lonked unto. So tbat this tenth acı 
cannot well be understood as convenient to 
infer the Dittay, especrally seeing be was not 
the author or penner of that alledged infamous 
Libel ; but Mr. William Haig, who ‚has clearly 
taken it upon him by his own letser, as wns 

oonetant (ji. e. erident) to.the Lords of the 
- Committee, and is acknowledged in the Dittay 
hythese words, ° At the least guilty of the 
* hearing :’ wherein the Pannel’s part was nut 
much worse than others who heard it, and 
yet not revealed the same. As also although 
that Remonstrance by way of supplication be 
now alledged to be scandalous, but ıken to be 
preferred to his sacred majesty, and was offered 
to be given; ergo the Dittay cannot be inferred 
in this act. 

And as to the second Act libelled expressiy, 
Jac. 6, parl, 14, cap. 209, containing divers 
Acts anent Leasing-makers; we repeut the 
forsaid Protestation, and say, If all sorts of 
inordinat Speeches (whilk let ig be spoken with 
all humility and dutiful reverence, as not al- 
lowing any, but to shew the Pannel’s iono- 
cency) against his majesty our dread sove- 
reign and his government, even those which 
by interpretation or misconstruction may be 
inferred upon a man’s speech (ji. e. contrary 
to) his mind ; and not only the author of 
the same, but also the hearers, not rerealers, 
aud not apprehenders, are understond td 
be pumis with deatb in our law, in the 
addition of that act, and so are all to be 
somprehended therein : then we showld make 
our law to commit an absurdity, which no mu- 
nicipal law ought to do; but rather an inter- 
Bean should be taken out of the common 
aw and reason. Gailus ad Longum, lib. 2. 
“ Observatione trigesima tertia, quo modo statu- 
* torum interpretatio facienda sit’ The ab- 
surdity is, that there shoald be equality of 
pains, and so equality of crimes, committed in 

peeches, in most submissive manner be it 
said, against his ınost sacred majesty, not only 
by the authors, but also by the concenlers and 
not ru whatever the seandalous 
speech be. But he that hears and not reveals 
a higher speech, shall be punished- as he: who 
hears trenson. T’he connestion is cleared‘ b 
this, * Quod delictum majus & parvo dignosci- 
‘stur ex poena qualificata.” Tractata incerti 
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11 vum. 5. Et passim in Jure, ut comprobat 
Baldus in Capitulo primo, priına Note ad Ti- 
tulum 38 lib. 2. Feudoram de V.assallo qui 
contra constitutionem Lotharii. „And the opi- 
nion of the civilians is exploded long since, 
“ut sontica dignum horribili flagello.’ For 
there are sundry sorts of inordinat Spesches 
aud Contumelies against the prince and the es- 
tate ; as Ihese that are spoken un his ma- 
jesty’s person and blood outrageously, or in a 
ee against the country, anderstoon in 
some manner by Clarus, paragrapho Lese Ma- 
jestatis, num, 1, in fine. And here it is only 
that the inwyers find the hearers and not re- 
vealers, and not apprehenders, to be punished 
by death: Clarus, paragrapho ultumo, quast. 
87 num. 2, Punctusin fine. And yet he re- 
quires *ut adsit Tractatus” Such were the 
Speeches uttered betwixs Cariline aad his 
complices; ‘Et non nuda verba ab authoris 
‘animo detorta.’ In which case it is well 
said, * Quod crimen majestatis a jadicibus non 
* in occasionem, ab principatis majestatis vene- 
* rationern habıendum sit,’ Leg. 7, $ 2, F. ad 
Legem Juliam Majestatis, ‘The second sort 
are where ‘ directis verbis animo injurtandı 
€ viciis improperat,’ to a prince for lack of vir- 
tue, Where the Iawyers remit the autbor, 
* Lege unica cod. si quis inperatori maledixe- 
‘rit; (it not beimg yet condescended fully 
amongst them, what is meaned by the word 
Remittendum). But anent the hearers, nor re- 
vealers, and not apprehenders, net a mum, bus 
on the contrary, * quod nulla poena teneantur.” 
As ‘in omni delicto nisi casibus dictis,’ Clarus 
says, num. 3. * Versiculo quod tamen, dicta 
‘ quastione 87.’ Far less can the hearers, not 
revealers, and not apprehenders of the auıhors 
of the third sort of speeches be concluded under 
death with ıhe first; and that third sort, in all 
humiuty I say, where vice and lack of virtue is . 
not © improperat directis verbis, (tantum abest 
‘ ut sit animus injuriandi).” Bnrt as a lower or 
flourisbing weed may sfford botk honey and 
venom, so Speeches written to ane good end, 
by ane misconstructing illation may be inter- 

ret in atie evil sense ; ae the Informer of the 
Dirtay makes the alledged Supplication to be 
& contumelious and mfamoue Libel: which 
cannot be done, in all humility and submission 
} say it, to infer the Dittay against this Pan- 
nel, upon the snid addition ın the act 205, as 
hearer, not revealer, not apprehender, without 
a manıfest absurdity agaiustthe lam and reason, 
as said is. For even in speech, “ quanıvis dixit 
‘ dominum suum esse dominum hominum et 
‘ bestiarum, quod non debet author puniri ;’ 
concluded remissive. ° Cesar Orcellus in ag“ 
‘“ vocatione ad decisienem Mathei de afllictis 
€ 2965, num. 68, 69, et'idem advocatione in de- 
‘ ciionem 807, num. 15. Quod verba saunt 
‘ eiviliter capienda er ad bunum moderanda ; 
‘ itidem in dioto traetamı incerti guthoris dici- 
‘tur distingeendum inter verba narrativa et 
‘ simpliciter enunciata quasi pretereundo, ac- 
“ alıa verba dispositiva seu positiones afirme- 
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‘ tas, ut ex iliis non liceat argumentum sumere, 
“ex his vero licent.” Quast. 6, num. 13, ibi 
zaunc videndum. But of tbe Particulars, and 
even of this General, more falls to be said 
heresfter, 

Only against Delators of Speeches, called, 
‘ Frumentariü et Otacustai,’ let it be remem- 
bered to the justice, that some good emperor 
* quos infkaitis illustrissimus et sacralissimus 
.i Losier Prascuimit parasangis,' used 
these folks to kaow what the people thought 
of tbem, and how to amend any slips, if any 
wese. KCapitalinw ia Antouino Plilosopho 
says, ‘ Erat famz su@ curiosissimus, requirens 
‘ut verum geisque de se diceret, emendans 
* qus bene reprchensa viderentur, et passus se 
‘ wapune cavillando ingi, dicitur civiliter 
“se egisse’ Xiphilın reports the same of Ti- 
tas; “ Imo Tiberius deprecatus est apud sena- 
‘ um nimis prscipites verborum poenas.’ Yea, 
to this tendıt king James 5, of worthy memory, 
his disguising himself for such another inquiry ; 
as alse Goran, one of our dread sovereign’s 
most worthy progenitors, is commended for the 
same by Hector Boyes. In respect ghereof, 
the Dittay is not relevantly inferred upon the 
two acts Of panliament libelled. 

It ıs er alledged by Mr. Roger Mowat 
for ıbe Pannel, That the saids two acts of 
parliament mentioned in the Dittay, and 
qhereupon the samen is founded, can be no 
ground in law for this criminal pursuit ; in re- 
s the saids two acts, and many others of 

kind, but especially the last of the saids 
two acts, and the additions subjoined tlıereto, 
have never been in observance, custom, or 
practice heretofore, against any alledged con- 
traveeuers thereuf: and therefore cannot now 
receive a beginning against this pannel, being 
a nobleman known by the hail course of his 
bygone life 10 have been ane strict obseqguious 
keeper and observer of his sncred majesty and 
his most noble progenitars their acts and sta- 
tutes; in such sort, that it can never be verified 
that ever the pannel has been so much as once 
denounced rebel, and put to his majesty’s horn, 
(outlawry) fur any actiou or cause, civil or cri- 
minal, wbatsomever ; and so is not presumed 
to have contravened any of the said two acts, 
albeit the same had been in custom and prac- 
tice, as they bave not. And that the said two 
acts, specially tbe said addition of the last act, 
are in desuetude, aud hever heretofore 
practised, is clear and evident, beeause the 
cannot be showen: And it has been 
received as a most laudable anıl warrantable 
custom amongst wise and judicious politiques, 
that laws in desuetude and out of custom are 
Dut to be introduced at an instant, without 
some new intimation thereof, when necessity is 
found for re-establisbing of ıhe said laws; but 
specially such laws and acts, as carry with them 
tbe pain of death, forfaulture, or such-like : 
Likeas some strict acts of parliument of ıhis 
kind, containing the like or more grievous 
psios, being ratıfied by subsequent and poste- 
nor acts, the said posierior acts have 
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intimation to be made to the leidges of tbe 
said former acts, paius, and severity thereoi, 
before the sail pains »iwuld be inflicted upon 
the cuntraveener. And it ıs clear, that not 
only the said two acıs mentioned in the Dittey 
are not of ‚custom, and have not been practis- 
ed, but many möre, containing some less and 
some greater pains, in the most part of ell pre- 
ceding parliaments: For which I will only ad- 
duce soine few, to verify and instance this part 
of my alleadgance, (allegation). And first I 
alledge the 105th Act of'the 7th parliament of 
king James 5, of worthy memory, intituled, 
‘ Pains of them committing Fraud in Aliena- 
‘ tion ;’ which beass, about the end of tbe said 
act, That the person, seller or giver shall be 
declared infamous, and shall be punished in his 
person and goods at the king’s will. And it 
cannot be denied, ‚but that this act hath been 
many times contravened, by many of good 
sort, in points of double Alienations, and yet 
“was never beretofore practised against the 
saids contraveeners, 

There is another act of queen Mary’s, of 
happy memory, par. 5, c. 16, made against 
tbem that swears abominable Oatlıs ; whilk.act 
is ratified by king James 6, of ever blessed me- 
mory, par. 7, c. 103, both the said acts bearing 
in express words, ° That for. the fourth fault, 
‘ prelats, earls, or lords contraveening, shall be 
* banisbed or put in ward year and day, at the 
€ will of the prince.’ 'Ihese acıs have been con- 
traveened, yet no pursuit for tlıe seids Pains 
has followed thereupon. 

The 2nd act of the 16th parliament of most 
blessed king James, bears, * That the slaying of 
“ salmond, smolts, kipper, or black fish, shell 
‘ be a crime of theft in time coming, and to be 
‘ punished as theft in every quality.’ Whiel 
act, if it ahall receive force, and be put in prac- 
tice upon a landed man, (as questiouless it mey) 
it shall import bim, or uny landed ınan. contre- 
veener thereof, no less than tinsel (loss) and for- 
faultry of life and goods ; because by the 50th 
act of the said 11th parliament, landed wen 
couvict of theft or receipt ıbereof, comınits trea- 
son: ergo, landed wen, slayers of salmond, 
smolts, &c. in forbidden time, commits theft, 
and consequenily treason ; which (as the act 
bears) is declared ıu be insel and forfaultmre of 
life, lands, and goods. . 

These and many vtber of this kind, every 
where to be found amsongst the said acts, does 
evince, that with reason tbe said acts libelled in 
the Dittay, and others of ıhat kind, which never 
have been pructised ol beiore, cannot be re- 
ceived against the leidges ‘subjects) without a 
preceding intimation ; whereby good and loyal 
subjects may be in mala fide, in case they be 
fonnd after the said intumation in have cuntra- 
veened And so the saıd two acts, specially 
the said addition mentioned in the last act, cen- 
not be found nor »ustaıned ‚as warrautable 

rounds in law against this Pannel; being n no- 
enas, not oniy kuewn to be ane observer and 
not breaker of his sacred majesty bis noble 
genitore their lawe, aots, and stasuten, to draw 
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upon him for alledged hearing, concealing, and 
aot revealing and nut apprehending of the au- 
. <hors of the alledged inftamous supplication, the 
sins contained in the snid acts and in the said 
ittay, which is the tinse! and loss of his life. 
It is alledged fartber by Mr. Alerander Pear- 
son for the pannel, ın fortification of the Excep- 
tion propoundded, * Quod leges per desuetudi- 
* nem tacito consensu censentur abrogatz, ex- 
“ pressa lege 32. $ 1. F. de. Ita ut secundum 
$ Ipsas non firmatas judicare non licest, firmgn- 
* tur, autem leges cum moribas utentium ap- 
€ probantur, canone in.istis tatio distinctione 
s4ta. Et si hoc obtiner ın civilibus, quanto 
© magis in crimimalibus, ubi tanto cautius ngen- 
“ dum est, quanto magis periculum vertitur? 
° Unde illud papz qui decrevit ut generaliter 
* clerıci in quinquagesim.. a carnibus et-deliciis 
* Jejunent, quia moribus utentium approbatum 
€ non est, aliter agentes transgressionis reo8, non 
# arguit canone supra citato.’ . And therefore 
the acts of parliamhent whereupon the proposi- 
tions ef the Dittay are foundes, none of them, 
at the least the last ihereof, never having heen 
in observance at no time since the making 
thereof, now by the space of forty years, even 
since tbe last act; the acts foresaid, specially 
the last, cannot sustain the Dittay, nor infer the 
pains therein ınentioned. 
Iv’s answered by mıy Lord Adoocat, That all 


the Alledgances ought to be repelled, in respect- 


of the acts of parliament, whereupon the Dittay 
is founded;; and that there runs no prescription 
against laws,-and a) against laws prohibi- 
tive ofcrimes, which are alse prohibit and punislı- 
ed by the common law; of the uature whereof 
are these two acts whereupon the Dittay is 
founded. And the Alledgance, ‘ Quod leges 
* tacıto consensu abfogantur,’ is only © per con- 
* trarıam consuetudinem idque in contradicto 
* judicio,’ which is tbat which the law calls * ta- 
€ cito consensu;’ and allthe arguments adduced 
in the contrary, are “ ab incommodo quod non 
* solvit’”. And the indulgence of the prince in 
the overseeing tle punishment of crimes in by- 
gone time, cannot be adduced to warrant a crime 
when it is pursued; and specially when the 
erime is of the nature of rebellion against the 
pripce, in his person, estate and government. 
And albeit this be a clear and sound answer, 
and that no more is necessar; yet it is constant 
and nöttourly known, that these laws has been 

ut in execution this 34 years bygone; as name- 
y, sgainst Francis Tennant, in the year of God 
1600, and against Mr. Thomas Rosse in anno 
1618, and lately against Mr. George Nicol his 
infaınous Libel. 

It is duplyed (said again) for the Pannel b 
Mr. Alerander Peurson, That where it is al- 
ledged by my Lord Advocat, that Desuetude 
cannot be obtruded against acts of parliament, 
which has warrant from the conımon law; it is 
answered, that the acts anent crimes by Desue- 
tude rather loses their vigour than acts of oivil 
business, because in actscriminal thereis greater 
hazard, as loss of men’s honour and life. As to 
By precedent in civil law giving warrant to the 


addition of the last act of parliament, it cannot 
be alledged, ‘ Quia non est lex statuens peenam 
© mortis,’ contra hearers, concealers, and not re- 
vealers, which is the addition of ıhe act. And 
where it is alledged by my Lord Adrvocat, that 
Desuetude of laws is only “ per contrariam con- 
€ suetudinem in judicio contradieto ;’ it is an- 
swered, That Desuetude of laws is clearly ex- 
unded otherwise by the citations above re- 
earsed : so that ‘ leges que nunquam in usum 
‘ forensium prodüctz sunt et que moribus uten- 
‘ tium approbantur,’ are become in Desaetude, 
‘ licet non sit consuetudo in foro oontradicto in 
‘ contrarium.’ : 

Ic is further duplyed by Mr. Robert Margill: 
Not to dive any further into the acts of er 
ment, but respecting the distinction y 
said, I alledge, that the addition of the act 205, 
cannot be thought to be ‘ in viridi observantia’ 
in this our case; hecause if so ought to be, it 
should much more have been practised against 
the havers, hearers, readers and seers of an 
using Mr. George Buchanan's Books: But this 
hath never been used yet, act 194, parliament 
Sth, albeit there has been many. Bat so it is, 
that this has not been used in its own case; 
ergo it ought not to be begun to be put in use 
against this pannel, whulet be his other virtues, 
has been ever a patron of dutiful obedience to 
his and our inost gracious and sacred sovereign. 
The connection is clear, because that Book, as 
sundry reports it who has rend it out of the 
country,‘ ipsum regiminis cardinem nititur cof- 
‘ vellere, et impingit in regiam prerogativam.’ 
Further, if all sort of speeches (let me say ıt ın 
all due reverence) against lıis majesty and go- 
vernment, come under the acts ratified here, 
witäi the addition against havers, hearers, re- 
vealers, and not apprehenders, and were ‘ in 
‘ viridi observantia,’ who should not be brought 
before this judicatory, and under the compass 
of the said act? for as werlive all in one far.ıly, 
every man in his own, and talk thereof, so live 
we also in a commonwealth, whereof to talk 
sometimes bitterly (which is not to be allower) 
though foolish : And so the most part thınks 
that they Lave their own interest, and will force 
as it were the wiser, nill they will they, to hear 
them. And anent that which my lord advo- 
cat says, “ quod non valeat arguınentum ab in- 
© conmodo,' it ought to be repelled in respect 
of the place alledged out of Gailus, Libro se- 
caundo, Observatione 33. where he concludes, 
that the argument is good agninst the munici- 
pal law to make it to be ruled according to 
the civil law, and to common reason. And 
farther, that our own municipal laws ought to 
receive limitation according to reason. I re- 
peat the foresaid 25 Act Jac. 3. Item by the 
said Act 194. Par. 8. Jac. 6. it is made capital 
to meddle in his highness’s aflairs and estate, 
either present, bygone, or to coıne ; saying fur- 


ther, That none of his subjects of whatsoever 


function, degree, or quality, presume in time 
coming to meddie as said is, without any ex- 
ception : then shall a nobleman, who is born 
as it were by our laws to meddie in such. affairs 
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as concern the commonwealth and country, not 
have so much liberty as to petition his majesty 
most humbly in matters of government, for the 
weal of all, as may seem to him, while his rea- 
sonings be discussed, no notin parliament; yen, 
even ertra parliamentum, his sacred majesty 
was petitioned after his majesty’s revocation, 
howsoever it was conceived, and in whatsoever 
verms: So that punishinent of Speeches anent 
Government, and the Laws, ınust receive their 
right sense. Wherefore ’tH they b& surveyed 
(which has been most royally begun long since 
by his most sacred majesty, and now euacted in 
"bis first parliament) tbe rigour of the said nd- 
dition ought not to be practised upon this pan- 
nel; * Pars enim precipua legis est voluntas, et 
‘ verborum dicitur prerogativa, lege non du- 
€ bium.’ Codice de Legibus. And Menochius 
passim de arbitranlis Judiciis, gives exception 
from municipal laws, according to equity and 
reaso: 


n. 

It is farther duplyed by Mr. Roger Mowat, 
to that part of my Lord Advocat's Answer 
anent the instances and practices alledged for 
proving of ıhe Custom and Consuetade of the 
said two acts of parliament, to wit, Francis 
Tennant, Mr. Thomas Ross, and Mr. George 
Nicols ; That the said practices or instances 
cannot be respected, because they arc not pro- 
duced : and it they were produced (as they are 
nor) it should be clearly sııowen, that they met 
not in (did not suit) this case, cither because 
they are.not fourmled üpon the said acts of par- 
liament, and specially upon the said add.tion 
contained in the said lası act, or else becnuse 
the crimes are not alike: for the first crime of 
Tennant’s was ane Cokiland (Libel) bearing and 
proporting express positive scandals and re- 
proaches, whereof he was condemned to have 
been the actor and author. And so whether 
he was pursued and convict upon the acts or 
upon tbe cammon law, his Dittay was most 
relevant. As for Mr. Thomas Ross, his crime 
was also a ınost abominnble speech written by 
himself agninst the hail nation directis verbis, 
ghereof he confessern himself (being upon pan- 
nel) tn be ıhe penner, former, deviser, and di- 
vulger ; and copies of his most infamous libel 
afixed upon public places with his own land: 
and so cannot be obtruded as a practick or 
precedent ın this case. As for Mr. George 
Nicol his crime, it needs not to be answered, 
because he was not pannelled nor convict ; and 
so his process intented against him cannot be 
adduced- as ane practick to rule the like cases 
thereafter: and the pain inflicted upon him was 
by warrand of council, and sonone of the saids 
practicks can be respected. In respect ahereof, 
the argument fonnded upon tlıe desuetude of 
the saıd two acts, anıl the danger that may 
„ follow hereafter upon other acts of thnt kind, 

&e, which have not heretofore been practised, 
stands relevant. And it is craverl, that the 
dangers which may ensue to gnnd subjects upon 
tbe practioe of the acts before nlledged, may 
be adverted wnto, and the dangerous sequels 


preveitted, 
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Secundo, It is alledged for the Pannel by 
Mr. Alerander Prarson, under Protestation for- 
said, That tbe Writing whereupon the sub- 
sumption of the Dittay is foundit, is not-an 
infamous libel guoad accusatum ; neither in the 

annel’s part in the particulars Hbelled against 

im seditious and calumnious ; neither can he 
be presumerl to have had any such intention. 
First, not ane infamous Libel guoad urcusatum, 
but an humble supplication of some lords and - 
commissioners of the late parliament, oflered 
to his majesty himself; whereunto the Sep 
cants were induced in love and tendering of his 
majesty’s honour, and in fear of their offence 
to his majesty by their voting aneut some acts 
of the late parliament. For remorving whereof, 
and "for satisfaclion to his mnjesty, they did 
humbly beseech his majesty to be graciously 

leased to ponder their reasons for dis-assenting 

rom the saids acts; and to consider the Sup- 

licants hearty obsequiousness tn his majesty 
in other matters of the said parliament, wherein 
they did forbear to represent any thing to tlıe 
contrary thereof, for testiication of their in- 
genuous affection to his majesty, This doing of 
the Sapplicanıs is no crime, sed de nalara 
boni ; and far from any culpable commission, 
in meddling with things not helogsine to them. 
And it is hard that any supplicants deprecatiug 
humbly his majesty’s offence, should by so du- 
ing incur his majesty's offence, nnd the crime 
of capital punishment: speciallythe supplicante 
having no private respects, bat for he publick, 
wherein they hau interest and special charge ; 
and fur conservation of theuiselves in his ma- 
jesty’s good fuvour, the loss whereof, or the 
fenr of loss, should be most grievous to any 
loyal subjects; “ Cujus reipublicz tantus ubi- 
* que favor ut proclamant leges quod reipnblics 
‘ venerande causa secundum bonos mores sit, 
‘ etiamsi ad contumeliaın alicujus privati’perti- 
* net, quin tamen non ex mente magistratus fact 
‘ utinjuriam faciat, sed ad vindictam majestatis 
‘ public® respiciat, actione ınjuriarum non te- 
© netur. Leg. 13, F. de injuriis et famosis libellrs. 
© — Est ergo quond accusatum Libellus supplex 
“et si lıbellus supplex postulat juri contraria, 
“ hujusmodi postulata ab omnibus judicibus re- 
‘ futari prrecipiunt leges et supplicantem iterum 
* super eadem causa non audiendunn, L. 3, 5, et 
‘7. Codice de precibug immperatori offerendis. 
€ Sedl non iden süpplicans reus est sceleris, quia 
e jibellus continet refutanda ; nec libellus sup- 
‘ plex ideo famosus, cum hc fuit Impiyme.— 
* Non Lihellus famosus quoad accusatuın, quia 
“non ad infamiam, sed favoris conctliationem, 
‘ur supra: Item non clanculum et secieto, 
° sed professo et reapse domin» regi oblarus, 
€ Atque ideo nullo modo quoad accusatum de- 
© tractatorius aut calumniosus, cum detractia - 
€ sit seminatio mali occulte, et calumnia sit ad- 
‘ versus absentem ; neutram autem committi- 
* tur tum is cujus interest proponat querelam 
€ coram eo cujus parte sunt de ea Coxnoscere; 
‘ de co cujus Interest reipublicz ejusque salutis 
* cansaduntaxat.- NamLibellusfamosysquoad 
‘ accusatum, quia non Fonstat directis Assors 
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* quod omoino requirit libellus famosus.” Leg. 
unica, Codice de jamosis Libellus. 
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* tionibus in quibus venit verum aut falsum, ' 
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(020 


which are not afirmation-, but as t may seem, 
grievances, remonstrances, and expedients,: 


‘ Sed pos- then it was also leisıme to ıhe Paunel, and 


< tulatıs in quibus cousiderandum venit bonum, | others, to represent even out of parliament to 


© justum, et qui verum et falsum non 
* cum noo fuit enunciatio.’ 

Farder, the Pannel cannot be. presumed to 
have had any other intention than the strain 
aod tenor of it, as a supplication does imply, 
and which is most beseeming ; to wit, 
to the voice ofanehumblesujplicant. ‘ Ea sen- 
* tentia accipienda est semper, qus rei gerende 
* aptior est, et in smbiguis orationibus mazime 
© geutentia spectanda est ejus, qui ens protulit.’ 
De Regulis Juris. And it. is always disagree- 
ing to a humble Supplicant to tax or calunınjate, 
and therefore it cannut be so expounded, but 
should be interpieted the best way the words 
may admit; “ Quia de jure in dubiis et obscuris, 

uod minimum et benignius est seguimur.’ Leg. 
9. F. ibidem,. 

Item. The Writing aforesaid, as in form of 
Supplicatiop, was used also as a ae Va ion, 
and so delivered by the Pannel to the earl of 
Roıhes, to be presented to his majesty, as af- 
firmed by the Dittay itself, and indeed oflered 
to his majesty: which, howsoever his majesty 
did not accept of then, and take the "samen to 
his consideration ; yet the supplicants did think 
that the very presentation thereof did seem to 
assure tbe nature ofthe writing to be a Sup- 
plication: and scarcely even could the wisest 
conceive s0 of ıhe pannel’s having tbe writing, 
@s it is now interpret against his majesty; but 
think that his majesty had past all oflence 
thereof, ag the law speaks of action of iojury, 
whereof the present accusation isa kind. Leg. 
2. $.1. F. de injuria, ‘ Verha legis injuria- 
© rum, actio ex bono et zequo est et dissimula+ 
‘tione abolitur, si quis euim injuriam dereli- 
* querit, hoc est statim passus ad animum suum 
* Don revocaverit, posten ex panitentia remis- 
‘sam injuriam non potuit recolere. By the 
which it appears, that the Pannel had no such 
mind or intention as the Dittay would rub (fix) 
upon him in-all ıbe progress of the matter li- 
‚belled against him. And I suppose that none 
will think, that by tbe presentation of the Sup- 
plication at the first to bis mujesty by the Sup- 
plicants, that they then by so doing were cul- 

able of a capital crime, ıifthe same had been 
iınmediately thereafter destroyed, and never 
more seen nor heırd. And if ıhey then were 
‚not culpable, shall any supervenient act make 
them culpable, or more culpable ? * minim® 
“ nunquam enim crescit‘ex post facto prateriti 
* delicti estimativ,’ Leg. 130, $ 1. de Regulus 
‘ Jur. * Multo minus ex post facto oritur no- 
‘ vum delictum, quad ab initio non fuit quoad 
* accusatum, aut ubi offerisa si qua fuit dissi- 
* mulatione abolıta sit.’ 

It ıs eiked (added) by Mr. Robert Margüll, 
Ifit had been leisome (lawful) to this Pannel, 
as a born counsellor, in’ that great council and . 
parliamın!, and oıber noblemen, to propaund . 
t0 his most sacred majesty the things Contained 
in that supplication alledged to be scandalous;; 


agnoscunt 


his most sacred majesty, our dread suvereign, 
what they could have propounded then, but 
did abstain (therefrom) for the rererence they 
carried to his majesty: specially when they did 
it ın most submissive manner, as the hail strain 
tbereof beats, and ouz of a most loyal affection. 
‘ Ei prius est verum ergo et posters’ The 
verity of the minor is plainiy embraced by 
Bodin, ‘ qui est aeerrimus Begis majestatıs 
€ propugnator,' cap, 1, lıb. 3, ‘ ubi de senatu 
‘ et quod senatori de republica loguendum sit, 
‘ prasertim de omnibus fere capitibus in sup- 
‘ plicatsone hac contents.’ As to the coBaec- 
tion, it depends ürst on the duty of a good 
counsellor here, to wbom, as God has giren to 
be endowed with reasou, so our most shored 
sovereign and his progenitors have given to be 
a wise man and counsellor even from his birth. 
That ke may learıı to exercise his reason framı 
kıs birtb, for the benefit of ıhe commenweal ; 
which is the first place of honour, as Cicero 
says, and is that which we call nobility; shall 
he not have as it were a magazine Of reasons, 
as may seem to him good, and even communi- 
cnte them with others, fur trying of the same ? 
specially at this time of surveying of the laws, 
that according to the time, and other cırcum- 
stances, be may furnish to his majesty his best 
counsel] in every thing that he thinks ınay cou- 
cern the weal of the country wherein he lives, 
as by duty even from his birth he is bound : like 
to tbe labnurer, to whom in a rainy day, ‘que 
‘ mox celo eranda.sereno maturare datur.’ 

Next, it Aenende upon the good mind to tlıe 
Commsunweal, ghereof his most sacred majesty 
istbe head, ‘ut non teneatur injuriarum qui 


‘quicquam reipub. causa faciat.’ Neither is 
that thought to be an injury, Injuriarum, 
13.8.1. Vers quod Reip. f‘. de Injarüs juncti 


Leg. neminem 9 Cod. ex quibus causis isrogetur 
infamia, et Lege ex varia quarta de Delatoribus, 
OR hirdiy» It does depend upon the i 
birdly, It does upon the conception 
of tbe ward which ar ar of most humble 
Supplication. * Et verba propter. adjunetam 
© mautant naluram suam, Carvetta ad decisiones: 
‘ afllicti neque tam refert qualia sunt qua ıntra 
‘ nosmet Composuimus quam o efieran- 
‘tur’ Ac Quintilianus, lib. g. ° Etut in aliis 
‘ rebus ita in sermone, forma dat essentiam ser- 
‘“ moui;’ for even good words may be used in 
an evıl sense, ut heus bune vir ! But ıbis is wor- 
thy of all prase: “Er si von dederis Cesar, 
© permitie rogari, oßeuduut nuaquam thura 
‘ precesque Deum,’ kıngs are gods on earth; 
and albeit by Bodin ertrema provocalio be 
counted inter jura majestalis, that from a king. 
himselt tbere is no appellation (appeal); yet he 
commends tlıe sort of appellauion a Phölippo ed 
Phitip*um, and ailedges ıt to be the opinion of 
Baldus, ad Leuem pranam et ultimamı Cod. de 
Relationihus, et Leg.41. $.'1. F. de Appella- 


tionibus, viz. to his majesty. 
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For seeing tbe aliedged scandalous Petition | ofamost humble sapplication : That other hard 
was oflered to lıis most sacred majesty to be | supplications concerning the estate had been 
read, but net received nor read, nor after due | received graciously by Is mnjesty; That it was 
cunsideration condemned by his mojesif; it | not then tuken notice uf, nur upon consıdera- 
was not thought so dangerous (let me speak it | tion condeuned. And it might huve been, 
with reverence) as to come under tlıe compass | that ifany here had perchance Iıghted on it, 
of ıhe acıs of parliament, and so as it ought | they would have done wourse with it than the 
»ot to have been divulged: I mean, in that | Paunel. For, as Quintilian says, * Consilium 
quiet manner, as it might not be imparted to | ‘ et itatio quasdam acti, pctita et plura perpeu- 
Mr. John Dunmure, ° sub sigillo taciturnitatis,’ | ‘ dens, ac Compurens latentibus rebus et dubeis 
and not to have been copied. And farder, the | “ adhibenda.’ Now no right nor virtue i2 itself 
Paunel ought to be excused and assoilzied (ab- | can be seen but quasi fueies ; as Plate says: 
solved) from the Dittay, ‘ si delictum dici de- | yes, serity, equitv, and utility, are lain bid in . 
“ beat, quod cum loguimur in delictis in quibus | the draw-well of Democritus:: * Et ut quisque 
< dolus est de sabstantia delicti, tum credulitas | © altissima mente est, ita ex altissimo Democri« 
€ et sive justa sive injusta sit Causa, excuset, nam | “ ti puteo quasi submersas veritatem, squita- 
* videtur cessare animus delinquendi.’ Clarus, $ | * teın, et utilitaten, nititar haurire.” Yet so is 
Goal. Quast. 60, num. 22. © Et in delictis vo- | the reason of man obfuscat (darkened) since his 
‘ iantas non finis attenditur.” Gailus lib. 2. | Fall, that he cannot penetrate to that deep, for 
Öbser. 99. num. 6. ° At hic nullus exitus nisi | the darkness;; which by disceptation of con- 
‘ bonus, idem observatione undecima, quod in | trary reasons, like twu flint-stones stricken upon 
* delictis principium non finis attenditur,’ num. | other, some sparkles of light ce out, for lettıng 
18. * Ubi de bomicidio perpetratur et consi- | ses to draw forth these virtues. Wherein 
‘lim convitia tenditur. Lege sinon, quinta f consider also the Pannel’s carringe and his life 
Cod. de Injuriis, ‘ et causatur hec actio ex af- | by-past; and if any thing tendıng to sedition 
“ fectu inferentis,’ Pharm. Quest. 105. Inspect. } was ever heard of him, or even what effect has 
3. num. $. ex Lege illud tertia, $. 2. Leg. non | followed. “ Qualitas enim fucti ex persone fa- 
solam 2, in princıp. si quis servum 26, de Inju- } “ cientis prsssumitur,’ Glossa finali Canone non 
ris ubi Pharmacius, ‘ Quod lata culpa his dolo } omnis.’ 5. quest. 5, et dicta Lege septima, $ 1. 
‘ säuiperetur et locutis malta de presumptione | F. Ad Legem Julü Majestatıs. * Ubi ait mo- 
* doli in utramque partem, et de juraınento pur- | “ destinus, naın et persona spectanda est, an 
‘ gationis subdit” Num. 118, ‘ dicta inspec- | © facere potuerit, an anıe quid fecerit, et an co- 
‘tione quod verba debent impropriari ad fu- | ‘ gitaverit justa, et jnm causa excusat a sedi- 
‘ giendum delictum et maluın antmum, preser- | “ tione que jam eorupit.’ Boerius Tractatu de 
'zm cum is pablice dieta sunt.’ Wluch we | seditiosis premisso 4, num. 2. Ubi utitur exem- 
say, when it was not concenled, but offered to | plo Moisis et Israelitarun ad Aquos Meriba. 
be given te his most sacred majesty ; neither is | And shall the Pannel, who had so many reasons 
R presamed tlırt any man has a mind to de- | for hiın, be thought punisliable as one seditious 
faıne bis neiglhbour. Tharm. dicta Inspect. 2. | in that mean matter of divulging as sald is, of a 
num, 438, et sequent. And were he nut to be | remonstrative supplication ? wbereof but by 
thought more tlıan ınad, who would draw up, | Hlation and misconstructing (salve pace dise- 
inssend of a Supplication, a Libel full of detrac- | rien) it is gathered, far from ıhe Pannel’s mind, 
sions against Ins sacred sovereign lord ; or who | that sedition might have been manved. No, 
would keep the same beside him, let be to offer | no, tlıat man is only styled seditious, who, by 
to give it to his dread sovereign? And in the | direct speeches, draws tlıe people in factions, 
crime of Lese Majesty, * Dolus malus est de | and going madiy before one of them, cries out 
* substsutia criminis ;' it being ever said in the | tlıe word (vmut) * scilicet hec aut illa factio.’ 
* Digestis, Cujus opera dolo malo quid factuın | Borrjus dieto Tractatu Premisso 2. num. 2. Et 
“sit id rempublicam.” What shall it not be | Carerius fol. 10, 31. Pe num. 8, in fin. ubi 
de substantia delicti, in this alledged crime of | etiant dicunt, * Quod in jis quoque qui jam se- 
detracting, not so evil as is alleiiged in the Dit- 
tay ? But as ıhe same agrees with a remonstra- 
tive sopplieation (let me say it with rererence) 
wrong gimsed, as it ınay concern the Pannel, 
(«here he had »v many probable causes induc- 
mg han thereto) ‘ Quz qualitates et circum- 
* nantiz conjectur®, cum nulla delinqguendi 
‘consuetudine probatz, relevant contra dolum 
* presumptum etiam propter prohibitionem.’ 
Carerius, fol. 104, 105. vız. That these tlings 
inight have been ae in parliament; 
That he was a cuunsellor of estate; That other 
noblemen thought then alse (us) well of it as 
be; That it wis for the weal (at least so appre- 
bended by-tliem) of the ‚country, in this time of 
sarveying the Inws; Thikt it was offered to be 
given to bis mnjesty, and that under the form. 


































‘ ditionem excitarunt puniendis requiritur, et 
! studiose rumorem et tumultum conciliarcnt 
* vociferatione.’ Which things, seeing they are 
so far froın the nature of be-Pannel; and from 
his gJoings, his Intention and mind ouglıtto be 
Juatihled, and consequently he ought to be assoil- 
zied Iron the Dittay produced. 


December 6, 1634 


It‘% alledged by Mr. John Nisbet for the 
Pannel, That the dittay is no ways relevant, 
becmuse nothing is libelled to infer a ceditious 
and sinistrous Intention of the pannel, in con- 
triving, concealing, or imparting of the piece 
challenged ; neither is it libelled, that the 
pannel knowing the alledged Libel to be sedi- 
tious and infamous, concealed or divulged the 
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same; but to the contrair, it is libelled, That 
Use Pannel, immediately after the receipt there- 
uf, delivered it tu my Jurd Rothes to be pre- 
sented to his majesty, which clears ıhe candour 
of bis intention, and the opinion he had of the 
nature of the piece, and of ıhe use he thought 
might be made of it to propitiat his majesty, 
and nut to traduce his are person or govcru- 
ınent to his subjects. And therefore, albeit lıe 
had cuncealed it, and divulged it, l,e cannot be 
obnoxious in the pains uf the acts of parlia- 
meut, which are only agatust seditious Con- 
trivers of slanderous Writings, and malicious 
Concealers of Writings, nottourly and to their 
knowledge seditious, expressiy compiled by in- 
centives and firebrauds of sedition, and ex- 
posed to the view of the subjects for that eflect. 
Y'or the words of tlıe acts of parliament (To the 
‘ reprvech of his majesty’s person, estate, and 
‘ government, steering up Sedition, tending to 
‘ steer up the hearts of the subjects to hatred)’ 
inplietli intention. And tbe civil and canon 
law requircth * dolum generale in omni actione 
‘ injuraruım tanquam substantiale requisitum.’ 
Gaulus lib. 2. Observatione 99. And expressiy 
both in the compiling and divulging of seditious 
and infamous libels, Leg. Lex Cornelia, $1. F. 
de Iujurüs, “Cum dolus non adest, nisı dolo 
“ malo quis fecerit (viz.) Librum ad infamiam 
“ alicujus pertineutern scripserit, composuerit, 
< vel ediderit.’ Leg. illud $ sune eodeın titulo, 
* Impubes et furiosus non possunt facere inju- 
© riam, quin neuter est doli capax; nam hi so- 
‘ lent pati injuriam, non facere: cum enim in- 
‘ juria ex eifectu facientis non consistit, conse- 
“ quens erit dicere, hos sive pulsant, sive con- 
‘ vitium dicunt injuriam fecisse non videri.’ 
Leg. 34. F. de Obligationibus et Actionibus, in- 
Jurıa ex effectu sit, Institutionibus de Injuriis, 
tn Leg. 5. $. ultimg, F. ad Legen Aquılian ; 

bi dicit Julianus, ° Actionem ÄAujuriaruns non 
° competere, quia uon faciende injurie causam 
° feccrit, sed monende, et injurie non factum 
€ queritur, sed causa facienda expressa.’ Leg. 
39; de Furtis decreti secunda parte, Causa 5. 
Quest.: 1. Canone 4. ‘Verba sunt (si vim 
‘ chartarum que fümos® sunt) scilicet dolose 
* ınanıfestaverit, si ad se quasi autlıorem hujus- 
* modi delicti capitnli sententia subjuganduın.’ 
Turre-Cremata et alii doctores in verbo Do- 
lose. Buldus Consil, 230. in fin. lib. 3. Con- 
sil. 443. in fin. lıb. 5. * Dolum in injuria re- 
* quirit, sine quo illata dici non potest.” Idem 
consil. 277. Num. 2. volumine 5. * Responder 
*totaın culpam quz alıcui d-lo zqui paratur 
€ non suificere continet.’ Cravetta, consil. 419. 
num. 1. Idem concilio, num. 386. * Ait ngens 
“actione injuriarum dehet allegarı dolum et 
“ omnia jura clamitant, injuriam non fieri sine 
*“ aniıno injuriandi.’ Leg. si non convitii, Cr-- 
dice de Injuriis, verba sunt, * si non convitıi 
* concilio prubare putes, te aliquid injuriosum 
 dixisse, fides veri a calumnın defenderit.’ 
Lex. 5.81. F. de Furtis; © Muleficia voluntaset 
* proposıtam delinquentis distinguit.’ Leg. 14. 
F. ud Legem. Corneiiam de Sicariıs;’ in male- 
* Gcüs vouluntas spcctatur non exi us.’ Leg. 
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unica Codicis, ° si quis imperatori maledixerit, 
‘“ubi petulans et improbum mendacium, quo 
‘ imperialia nomiua lacessuntur, non statim In- 
‘ juria censctur, er eo homine punitur; sed 
‘ distinguitur un ex levitate processerit et sic 
‘ contemnitur, an ex insania, et miseratione 
€ digna censetur, an ex injuria et sic remittenda 
‘ declaretur, Sic injuria confunditur et reci- 
‘ procatur cum animo injuriante.’ Omnes Doc- 
tores, Menochius consil. 197. lib. 12. per to» 
tum. The cause debated by ıhe doctor is co- 
incıdent with the present, but nut so pregnant 
in fuvour. © Arguebatur senatur scripsisse in- 
€ juriose de principe in hunc sensum, quod cum 
‘ senatorum numcrus utili sanctione Coarctatus 
‘ füisset, postea esset aımplintus importunitate 
‘ et ambitione pustulantium, mentem principis, 
“ impellente; et cum rursus nova Constitatione 
* consultum fuisset, et nuınerus seuatorum lın- 
“ minutus, denique, aut demum auctus fuit, et 
“ in üninensumm crerit magna Cum supremi or- 
‘ dinis Jactura et inutili intensa, totiusque status 
“incominodo addiderat, hospitatwnibus totz 
‘ die patılam maxime gravari et forenses nimis 
‘ reinancre gravatos.’ ; 
Menaochius consultus num injuriose scrip- 
serit, respondet, ‘Qui injuriarum et male di- 
€ centiz accusationem Instituit; duo debet pro- 
‘ bari, alterum verba esse injuriosa, alterum 
‘ prolate esse animo injuriundi.. Et hc me- 
‘ thodo osıendit verba non esse Injuriosa, Quia 
 laudeın ducis continent cum ejus constitutig 
° dicatur optima, et potius bono zelo et pro 
° celsitudiuss utilitate prolata videsstur. Deinde 
“ arguit senatorem paeaın non incidisse, quia 
‘ verba injuriosa etisın de sua natura puniuntur, 
* tan'um Cum animo injuriandi proferuutur, et 
“.pr&sumptio juris stat. pro eo qui protulerit 
‘ aliqua verba qu@ videnter injuriosa, ut dica- 
‘ tur en dixisse absque animo injuriandi. Ergo, 
‘ satis superque fundato est intenlio senatoris 
“ quod scripserit pr&dicto, non modo non anıma 
‘ oficiendi injuria serenissimum principen, sed 
‘ potius laudandi et-similia verba a subdito bene 
° merito de principe presumitur prolata potius 
“ bono zelo, Secuudo, quia quando verba sunt 
< dubia, standum est declarationi ejus qui ea 
‘“ dixit: et quando sunt dubio, similiter Jecla- 
‘ ratio ab allis verbis precedentibus vel subse- 
° quentibus, vel ab utrisque. Et in casu dicit 
‘ senatorein principem. laudasse, cum dixerit 
‘ fuisse in arbitrie sus celsitudinis, num senato- 
“rum numerum augeret. Addit, quod injuria 
* requirit dolum, sine quo illata dicı neqguit, et 
‘in cas constat omnem dolum ebfuisse, quia 
‘ dolus non presumitur commissus contra per- 
‘ sanam benemeritam ; non presumitur in ho- 
“mine probo, non presumitur in eo qui pro 
* beneficio patrie alıqua verba protulit, que 
‘ principis personam videntur aflicere; non 
 presumitur in subdito, quia nihil nunguam 
* contra principem molitus est. Que pr=- 
‘sumptio multo magis comprobatur, quaudo 
° verba voce vel scriptis directa sunt ad prin- 
‘ cipem ; et'si hc in humine privata’ vera sunt, 
“ quanto magis in senatore gravi et illustri, qui 
“ alioqui ex his verbis conscuset sibi contingere 
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“grave detrimentum ? Crarvetta in simili casu F. de Actionibus empti et venditi. And the 
* dıcit Judzeos Christ? inimicos, in dubio non | reason expressed in the act of parliament wlıy' 


‘“ presumitur, aliquid dixisse ad injuriam Chris- 
“ti, quanto minus debet presumi crimen inju- 
‘nz in subdito, contra suum dominum ° Idem 
ibid, uurm. 26. * Conjunctus nun presumitur in- 
‘ juria, conjunctum animo injuriandi intra sep- 
‘“timumn gradum.’ Glossa in Leg. vestes, F. de 
Injuriis. * Multo minus priesumendum est 
* subdıtum velle ınjuriare dominum snurn :’ et 
Consil. 6. < Non «st'simile quod vir facultati- 
“bus plenus adeo stultus fuerit, ut prudigus 
‘ eset person et zris, et quod dolus nen solet 
‘ committi contra tantum principem, sine causa.’ 
Idecnis, Consil. 256. ° Absolvıt quendam Pa- 
‘ridem seditionis insimulatum, quum nullo 
“anımo injuriandi dixerit alto voce quod prin- 
‘ ceps quidam male fuciebat, et facere non po- 
“terat, quia adita diecendumn poterit bono zelo 
‘“moreri, etin dubio presumendum est ut de- 
“lictoem excludatur, et quia presumptio de- 
* licti removetur propter bonam famaın et opi- 
“nionem Paridıs.” By all which presumptions, 
more pregnantly concurring than in any case 
extant in law, the pannel’s innocency is cleared 
abundantiy. And nothing ‚farder can be ex- 
acted but his declaration by oath, which he of- 
fers most willingly ; and by the universal and 
uneuntroverted practic of all nations, seconded 
with like presum ptions, importeth absolution : 
‘Quia probatur animus non injuriandi, jure- 
‘ mento ejus qui injuriam intulit.’ Guido. Con- 
sl. 233. num. 2. in fine. Menoch. de presump- 
tonibus, lib. 5. Presump. 40. num. 32, Idecius, 
Consil. 256. ‘ Qaa intentione reus verba dix- 
* ent ab ejus anımo pendet, et ideo ejus decla- 
‘ratione cum jurammento standum est, quia de- 
“pendenuübus ab animo status juramento ejus 
‘ de cujasanimo dubitatur.” Leg. 1. Codic. de 
Sicariis et aliis Legibus ab eo citatis. Godo- 
phredus nd Levem si non convitii, Undice de 
Injuris, * Reo purgationis juramentum causa 
“ cagnita defertar habita ratione persone, qui 
“Anjuriosus natura sun verbis usa est,’ Gailus, 
lib. 2. Observ. 106. © Notum est injuriaın abs- 
’ que anımo non committi, et innocentiam Cum 
“animo constat juramento probari posse, et 
“ta ın camera judicatum refert.’ And there- 
jore in respect of the premisses, the Dittay is 
no ways relevant, ‚both because Dnlus is not 
Iıhelled, aud because the Dittay bears that the 
pannel gave the piece challenged to my lord of 
Rothes uf mtentinn to be presenteil to his ma- 
jesty: wherehy the innocency of his intention 
ıs evidenced, and of, his accession in having or 
dirulging ıhe piece aforesaid, since he was so 
far from thinking the piece injurious to his 
majesty,in that he had ventured by my lord 
ituthes’s means, not only to acquaint his ma- 
jesty therewith, but to present it as a fit apo- 
logy to his majesty;; as ıs acknowledged by the 
dittay, which we accept in thut part. 

It is farder alledged for the Pannel, That the 
hearing, having, and not reporling, is nnt re- 
levant to infer a concealing after the pannel’s 
knowledge that tbe king was acquainted there- 
with, because * colamus eum qui ignorat,’ leg. 1, 

YoL. 117, ® 


the reporting is injoined, is, that seditious pieces 
of that nature may coine to his mujesty’s know- 
ledge. After which time, the pannel was not 
obliged to importune his majesty with super- 
fluous reports, seeing it is acknowledged by the 
Dittay, that immediately it wus delivered hy 
him to my lord Rothes; and so acquitted him- 
self of allthat was incumbent to hım in duty 
anent the point of revealing. 

It is Iıkewise alledged for the Pannel, That 
the points of the alledged Libel quarrelled as 
outrage»us to churchmen, or to,noblemen, is 
not relevant to infer the crime and pain of in- 
famöus libelling, because they are not .chal- 
lenged w the parties interested, and of the 
law : < Volen’i non fit injuria, et injuria dissi- 
“ mulatione uboletur si quis .deliquerit, et ad 
‘ auimum non revocaverit.’ Secondly, There is 
no act of parliament ırrogating capital punish- 
ment upon the authoıs of intamous Writingg, 
reflecting Against subjects, but only against 
his majesty’s sacred person, estate and govern- 
ınent. 


It was thereafter alledged, under Protestation 
ut supra, by Mr. Roger Mowat for tlıe Pannel, 
That the Dittay is not relevant to infer the pain 
libelled upon, because ane humble supplication 
in name of a number of his majesty’s loyal sub- 
jects, for removing of the prejudices which is 
majesty had or might conceive against them as 
supplicants, and for conciliating his majesty’s 
gracious favour towards them, is not such ane 
infamous libel as falls under the compass of the 
acts of parliament upon which the said ar 
ıs founded : but the supplication quarrelled, 
whereupon the pannel is accused guvad eam, 
and the rest of the said noblemen, ıs an hum- 
ble supplication in their names, as a number of 
bis umjesty’s ınost loyal subjects, to remove his 
majesty’s prejudices, and to conciliat his high- 
ness’s favour; ergo no infamous libel in ınE 
within tie compass of these acts, guoud eos, an 
the pannel. The major is clear by the defini- 
tion, nature, and qualities of ane infamous and 
scandalous libel, (where there mırt be malign- 
ing, detraction, aud calumny), and by ıhe de- 
finition of an humble and submissive petition 
and supplication, which differs far from an in- 
famous libel, ‘and altegether- Iheterogeneous, 
The assumption, viz. that the ‚quarrelled sup- 
plication, whereupon the pannel is accused, is 
an humble petition to rernove prejudice, and 
to conciliat his majesty’s gracious favour, is 
evinced in the said quarrelled supplication it- 
self, in the inscription, in the intention of the 
supplicant; and lastly, in the humble +iesire of 
the supplicntion, which is the substance, life, 
and quintessence of all petitions: the intention 
and end of the supplicants being the essence of 
the petition, and the harslı or hard expressions 
of the said quarrelled supplication (being sub- 
missive and modest in the inscription and de- 
sire thereof, as said is) cannot infer guiltiness 
against the Pannel,' who is not Author nor 
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Writer thereof. And also any Petition, formal | ‘ famosorum; et imperatar Augustus libellns 
by a sccretary, alawyer, or a writer, to be!‘ famosos in principem tractaverit sub specie 
given and presented to his sacred majesty, (eveu . ‘ l2s® majestatis.” Et citat. Ciceroneın. lıb. 4, 
though the desire thereof might seen just) being | de Republica,.“ ubt+ ait nostre duodecim tabule 
hard and dithcile, or containing hask (harsh) , “ cum per paucas res capite sancivissent ın his, 
expressions not easy to be understood by every |“ hanc precipue sanciendam putaverunt, si quis 
reader, shall infer guiitiness and punishment of, * hoc tentavısset sive carınen condidisset quad 
death upou the supplicants mention therein, |“ infamiam facere flagitiumve alteri; et multo 
who perchance may be absent out of tlıat part 1« mazis ubi quis wodestiz nescius, et pudoris 
of tie kingdom where tlıe petition was founded. | “ ignarus, improbo petulantique stylo sacr 
And if the harshness of some expressions, con- | ‘ majestatis numen crediderit lacessendum.’ 
tained in ıhe said quarrelled supplication, can | And this crime is so odious and heinous that 
infer the guiltiness libelled, and punishment of | there needs no dolus to be libelled, guia dolus 
death, upon this pannel, the supplication and | presumstur. And for the colouring of the 
remonstrance made and presented to bis most | supplication, it is altogether impertinent ; be- 
snered mnjesty by a great many of the nobility, | cause that would elnde (he law, seeing every 
who then were atraid at the large extent of his | ınan who resolves to abuse the sacred persan 
majesty’s late revocation and reduction, would | of ıhe sovereigu prince, has it in his power to 
likewise fall under the compass of ıhese acts of | give what name lıe pleases to his scandalous 
parlinment. Büt ıhat supplication and remon- | and odivus couceptions, whether to design them 
strance was accepted by his royal majesty, and | byaneepistle, by ane history, by a petition, by 
Ins majesty was plensed with it. And since. | an adımonition, and lastiy, if be pleuses, by a 
the same has tended to his majesty’s honour | vow, tn cover his crime under the mask of 
and benefit, in the ınatters of surrender au- | piety. And for supplications, the law is clear, 
nuity, and plantation of the Kirks, with com- | that albeit they be offered to the supreme 
petent stipends, the connexion is proven, be- | prinec, vet if they contun a reproach and 
cause the huinhle "supplicntion und remon- | scandal to a subject, they are punished, Lege 
atrance was no less expostulative nor this, which | apud Labivnem, F. de Injuris et famosis Li- 
may be easily cleared l»y perusing the said re- | bellis, $. 29, cujus hec sunt verha ; * Si quis 
monstrance itself; ergo, &c. “ libello dicto principi famam alienam fuerit 
“ insectatus, tenetur injurarum.’ And there- 
It is answered by my Lord Advocate, That | fore much ınoıe, where a subject dares presume 
the second alleadgance, and all Ihe members | to make offer to his sovereign lord ofa suppli- 
thereof, and Additions ınnde to it by the Pan- | cation ; and in it presume to tax or reproach 
nel’s procarators, ouglıt to be repelled, ın re- | his majesty’s person, his gestures, his speeches, 
spect of the Dittay, which subsumes relevautly | his promises in his sapreme parliament, and to 
upon the two acts of parliament, wurd by word, | lay aspersions upon his glorious honour, ma- 
as the same are conceised. And where it is | jesty, and dignity; which, with che rest of the 
alledged that the infamous lihel cannot be | points of the Jibel, there repented, are as man 
esteemed infamous or reproachful, quo«d uc- | aggravant qualities to infer the atrocity of this 
eusatum : because 'it is conceived under the | infamous and seditioua libel. And Pharma; in 
forın of a supplication, and contains not in- | his 30 Concil. num. 34, 35, 37, and 62, dis- 
famiam or injuriem, but tends to pocify his ma- | putes at length this question, “ An sub specie 
jesty, whom the suppljcants supposed to be |‘ voti libellus famosus excusetur?’ And con- 
“ offended ; and that it contains nothing * posi- | cludes, * Quod guasitus color infanıiz sub 
*ıivd vel enunciativ® circa veruin«vel falsum, |“ velamine petitionis magis aggravat et jujuriaın 
© sed via postulati circa bonum vel malum,’ | et animuım injuriandi” And no man ean be 
And likewis- where it is alledged that the | able to deny but the definition of ane famous 
Dittay ı9 not relevant, there being nothing li- | Iibel is most cumpetent to tlıis particular case, 
beiled to infer the libel quarrelled to be sedi- | which is “ ut.i vel delictum, yel vitium, vel de- 
tious, aud that the pannel knew the same to | “ fectus improperatur nlieni persone.” And 
be seditious; and that there is no Dolus Ii- | unt only one, but all these concur in the partı- 
belled : it is answered, That all tliese allead- | cular qualifications contained in the dittay; 
gances ouglıt to be repelled in respect of the | and ufthelaw, * Actus sumunt denominationems 
Dittay, which is qualified according to the qua- | * a potentiori, precipue in actu mixto.’ And 
lification of the acts of parliament. And the | read this infamous libel, it shall be found in the 
desienation of u supplication alters net the na- | strain of it, and the most powerful positions, 
ture of the lıbel in the points where it is chal- | to aim still at his majesty’s person, estate, and 
lenged.a= reprouchful and scandalous; but these | government; which are so much more inex-- 
points being oftheirown nature scandalous and | cusable, that they were needless; and no& 
seditious, cannut be excused under the veil and | only needless, but contrary and destructive of 
pretence of a supplication, especially where the | the narration and conclusion, which seems to 
reproaches are emitted against hıs majesty’s | tend for pacifying his sacred majesty. For if 
sacred person: “ Quia in minima pukatione | the purpose of the supplicants bad been to pro- 
“ sacre et supremz majestatis nulla adımittitur | pitiat his majesty, their sorrow .and grief for 
‘ excusatio, ut alt Horoudus,’ lib. 8, de Libellis | his majesty’s supposed offence, and an humble 
° defematoriis; tanta est atrocitas Libellorum | deprecation of his majesty’s wrath, had .been. fit 


LS D 


6—— ee en re 


629] 


and useful means to ure their wished de- 
sire : bat in place of these,to enter irreverently 
and outrageousiy upon the gesture of the prince, 
upon his acts and’ gestures in parliament, upen 
the censuring and misconstruing uf his proceed- 
inge, and drawing the hail body of the estate 
under the asperity and atrocity of their sedi- 
tious speeches ; it is a thing without example. 
And where it is alledged, That this petition 
was presented to his majesty by the earl of 
Rothes ; and ıf any injury was therein, it was 
removed by dissiımulation : it is answered, 
That dissimulation never rcmoves injury, but 
upon preceding knowledge. But tliere is no 
notice thereof to his majesty, because refused : 
and, as I am credibly informed by these who 
have heard it out of Iıis sacred majesty’s most 
gracious mouth, his majesty has declared that 
his majesty remembers well the time that the 
earl of Roihes made ofler of that supplication 
ıo bis majesty ; and that his majesty’s Answer 
to him was, “ My lord, ye know what is fit to 
“ you to represent, and I knaw what is fitto me 
“to hear and consider; and therefore de, or 
‘do not upon your peril.’ And the aircem- 
stance of presenting to his majesty can have no 
place to extenuat, but rather to aggravat the 
crime ; because the pannel in his own depo- 
sitions has declared, that after reading thereof 
bythe earl of Rothes and him, it was thought 
of such a strain as was not to be represented 
to his ınajesty ; and therefore the representing, 
after it was disallowed, increnses the offence. 
And were ıt is alledged, if his majesty lad re- 
ceived it, that no crime nor panishinent might 
have been inferred against tlie presenter; it is 
formally contrair, in respect of the odious and 
seditious cohception thereof, which would have 
deserved ıhe punishment of law in greater men- 
sure: in respect whereof, ıhe said hail alleadg- 
ances ought to be repelled. 

It is duplycd by Mr. Alerander Pearson for 
the Pannel, That where it is replyed by my 
Lord Advocate, that ıhe alledged anıl infamous 
Libel, though under the title and form of Sup- 
plicalion, yet the same being indeed scandalous 
and repruschful, that it cannot escape under 
that cover: it is answered, That the alledged 
lıbel cannot be thought scandnlous, guoud sup- 
plicantes, neither doth it affırm the particulars 
libelled by the Dittay cum hoc in se non hubent; 
being a supplication which of its own natore 
speaks not but as it seeks, and no more than it 
seeks: and whatever rensons or motives it 
proports to persuade, it ends in a humble re- 
quest for a gracious answer from his majesty : 
that it cannot be said to afhrm directly, which 
ane mfamous libel of its own nature requires, 
dicta lege unica codice de famosis libellis. The 
words ofthe law is, * sı efusmodi assertionibus 
* sides veri opitulata non sit:’ Therefore re- 

uires assertions direct, which is not in the al- 
ledged libel: bat proports reasons and motives, 
layıng out the same to the view and consider- 
atıon of his majesty, if thereby graciously and 
favourably it may nbtain its desire. Where it 
is veplied by sy Lord Advocat, That dolus 
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needs not be lıbelled, * Quia delictum et inju- 
*‘ ria pressumitur facta aniıno injuriandi et sic 
€ dolose ;’ it issauswercd, That giving and'not 
grauting the same, * Injuria prasumitur aniımo 
‘injuriandi ın dubio tantum, et nisi probetur 
€ contrarium.’ Clar. $ Injuria, num. 17. But 
to the. present case it is by tlıe most evident 
presumptions, above rehearsed m the delences - 
made for ılıe pannel clearly manilested, that 
tere was no mind in the Supplicants and 
pen) of injury or wrong ; therefore caunot 

presumed to huve offered any injurious and 
scandalpus Libel to his majesty, or done any 
thing thereanent with rbat mind. 

And where it isreplied by ıny Lord Advocat, 
That ifthe supplicants had a purpose of depre- 
cating his majestv’s offence, and intreating his 
majesty’s gracious fuvour, they had made choice 
end use nf fit means to come to that end, and 
not by scandalous spenkiny or reproaching : 

It ıs answered, \ hat filter ıneans can a sup- 
Sy use for intreating of favour, than by 

umble supplication? And ıhat vhichmy Lord 
Advocat calls scandalous reproaches ın the 
alledged Libel, is grievencesand remonstrances 
thereof, humbly presented to his majesty, and 
not assertive reproaches, ul supra. And where 
it is alledged, That dissimulation removes not 
ihjury, butupon preceding knowledge ; andthat 
his majesty did not rend nor take to cansıdera- 
tion the supplication foresaid presented: it is 
answered, That the supplication oflered to bis 
majesty, although his majesty took not the 
same to consideratian, seems to assever tlıe 
nature of the writing to be a Supplication, and 
was n great inducement to the supplicants to 
think chat his majesty had passed all ofleuce 
thereof conceived. And where it is alledged 
by my Lord Advooat upon the paunel’s depo- 
sition, wherein it is alledyed timt the Pannel 
and the earl of Rothes together, after the read- 
ing the supplication ; thought it not fit that it 
should be presented to his majesty ; it is an- 
swered, That the Pannel’s atledged depositich 
proports not the earl of Rothes and his toge- 
tber reading of tlıe supplication ; like as it is 
oftruth, that the said supplication was offered 
to his majesty by the enrl of Rothes, before the 
Pannel and the earl of Hothes had any thougJifs 
or purpose of suppressing of it: and howse- 
ever the panel had had once a mind of sup- 
pressing the same, yet he thereafter knowing 
that it was ındeed offered to his majesty, was u 
great inducement to the Pannel to esteem and 
think of it as ane supplication. 

It is further dup!yed by Mr. John Nisbet, for 
the Pannel; Where it is replred by my Lord 
Advocat, That it is subsimned relevantly, and 
the Dittay is qualified according to tlıe qualifi= 
cations in the acts nf parliament; 'T'hat dole 
being essentially required in all actions of injury, 
albeit acts of parlinment, by reason of their 
shortness, are not specifick ın the expression 
thereof;; they most be interpret conform to the 
common strain of law, ‘ Quia ia statutis poena- 
‘ bus aliquid delittum capitaliter, etiamsı quod 
‘ de dolo non fiat mıemtio, Jolus requiritur, et 
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Phar. Quest. 86. 
Num. 15, 25. ‘ pro qua opinione citat et quaın 
“ plures doctores, qui aiunt se liberasse aliquos 
‘ a paena morti«, et esse ınente tenendum ad 
‘ confusionem judicum imperatorum, qui cıe- 
“ dant non esse recedendum a verbis statuti: et 
< subjungit,’ num. 27. 1bid. * Multo magis cam 
€ Statutnm Imponit poenam pro eo quad de jure 
* communi non punitur.’ As the present case, 
the points ol not reporting, and nut apprehend- 
ing, arc punishäable by no oıher law in the world; 
and tlıar the sinistrousness of te Intention is 
necessary to be lıbelled, it is cousistent with 
reason, because the crime consists thereol; * Et 
* ıdeo up. rtet punere in libello, quia non proba® 
“hoc esse quod aliquando contingit abesse.’ 
Codize de Probationibus Lir. Neqg; as the pre- 
sent case. A suditious Concealing or having, is 
not relevantly libelles by ıhe havıng of a piece 
alledged seditivus, because a ınan nıay have a 
seditious siece, aud yet not be a seditious con- 
cealer, because be may be of opinion that it is 
not seditivus. And it were hard in law or res- 
son, upon the errors of opinion, to infer the 
guilt of so atrocious a crune, which, as all 
crimes, requires ane express consent. Aud by 


‚tie law, * Nihil est tam contrarium consensul, 


‘“ quam error, F. de Jurisdictione omnium ju- 
lıcium Leg. “ si per errorem et errantis nulla 
* est voluntas,’ Codlice de Juris, et Facti Igno- 
rantia. 

And where it is replyed by my Lord Adıncat, 
That the designation alters not the nature of 
the alledged Libel, it is duplyed, that the desig- 
nation of the foresaid libel, joined with the 
strain and fashion of it, vindicates the Paunel’s 
innycency in the conceiving end using of it; 
because it would appear to any man to be a 
supplication, and not an infamous libel, seeing 
it ıs addressed to his majesty, whose royal and 
excessive goodnesa excludes all presumption of 
inJury, and ofthe law. * Subditi contra princi- 
€ pen suunı fraudem committi voluisse non pr&- 
* sumstur.’ Menoch. concil. 494. num, 27. Cıa- 
‚vetta concil. 309. num. 6. It beginneth at ane 
humble supplication of his majestv, and con- 
cludetlı with a hopetul assurauce, that his ma- 
Jesty will listen thereto: And therefore, * cum 
‘ exordine principii interpretemur fidem.’ Bal- 
dus in Leg. quinta Codice de Cormissis. * Mul- 
€ to magis ex principiv et fine reliqua interpre- 
“ tanda sunt; et ex extremis media presumun- 
‘tor’ Mensch. de Presumptionibus, lib. 6. 
It contains. ample elogies of his majesty’s royal 
goduess, and Justice of his blessed father and 
their predecessors. ° Et ideo verba debent in- 
“ telligi de actu uniformi, non difiormi ; id est, 
“ unilornitur in laudem, et decus, et non pır- 
“tim in laudem, partuim in vituperium.’ Cravet- 
ta concil. 9. num. 27. ‘ et verba debent potius 
“ impropriari et intelligi secundum fictionem 
* Juris, delictum fugiatur.’ Ibid. et Pharın. 
Quest. 105. . So that it is clear, that the sup- 
plication proves not a naked aud transparent 
veil of designation, but probable grounds result- 
iog upon the strain of the piece itself. Whereas 
aıy lord Advocat aggravatces the circumstance 
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of the person injured, being his sacred majcsty, 
the Jans udduced cenvinces the odiousness of 
the criıne, wben ıt is nottour;; but extenuats the 
presumption, that (he Pannet should have bevn 
tainted thercwith, because so sacrılegious a 
crive is not presumed : ° et ınaxime petulans 
‘er improbum mendstium,” Continces not ane 
injurivus Intention ngainst a prince. And the 
emperors have left place to prose the caudor of 
iutention, notwithstanding the most express and 
formal injuries of words. Leg. unica Codke, 
“Si quis imperagari ınaledixerit.” And where 
it is replyed by my Lord Advocat,that dole ıs 
presumed; it ij» duplyed, < Quod anımus ınju- 
‘“ siandi non pr@summitur ; et incumbit Injuriato 
* eum probare,' Jacubus de Bello Visu, Ih. 1. 
cap. 3. ° Actor habet necessariun: ponere ia 
‘ bello quod animus iujuriandi intercesseret. 
And all the Pretorian edicts require formally 
dulum malum, F..de servo corrupto, lıb. 3. et 
edıctum contra corruinpentem albuın, F. de Ja- 
risdictione omnium Judicum. Lex. 7. $ Del 
Mali. Edietum de vi publica, qui Dolo Mal, F, 
ad Legem Juliam de vi publica, Leg. 10. Ein 
Crimise Majestatis ad Leg. Juliam Mayestatıs. 
‘ Es cessat Dolus quia non presumiter, Leg. 
Dolum, Codice de Dolo Pharm. Quest. 103. 
Inspectione 3. et 121. In Libello debet expnmi, 
‘“ Quod Injurians animo injurıandi fecent.quat- 
‘ do sumus in personis in quibus walus injori- 
* andi animus non presumitur.’ Salicelus in 
Leg. si non convitii Codıce de Injariis, num 4. 
€ distinguit utrumn is qui injuriam fecisse dicatur, 
© talis sit persona qui pr@sumptivnem nun 
 faciat cessare, dn vero talis qui non fact.’ And 
far more when the persun tlıut is injured con- 
curs to exclude the presumption of injary. 
* Princeps qui transcendit omnem injuriz eflec- 
‘tum et affectum.’ Cravet. concil. 9,‘ Evam 
° Judaus non presusnitur aliquid dixisse ad ın- 
‘ juriaın Christi,’ 

Whereas it is replyed by my Lord Advacat, 
That if the designation of a supplication sbould 
be admitted to palliste ane ınjurious Intention, 
the law would be eluded, * Qustio colorc mf- 
“ mie sub velamine petitionis ;’ it is dup ye, 
That the inconvenicncy cannot be obtruded ı 
this case, becau«e the like presumpüuons ol Iun 
ceucy will not be concurient. 

Wbere it is rep!yed by ıny Lord Advocat, 
That the impudent presunption in presenting 8 
piece of that struin to his s-ıcred majesty, 898% 
vates the crime; it is duplyed, That tbe cıta 
tion adduced by my Lord Advocat, aggratale‘ 
only the intention, et animunı injuriandi, #182 
it is constant ; but infeelles the presumploß, 
That noblenien of their quality and wisdom 
should have ndsentured to present 8 piece tbat 
tbey thought of that nature; seeing it cannol 
presumed, tlıat ıhey should have thougin that 
the name of a Supplication would have satished 
oreluded the king’s majesty’ssagacity, and male 
them to eichew due punishbment. _ 

The lord Justioe-General continued Ihe 
court till Tuesday next the 9eh. At sh 
time, when it wasreplyed by my Lord Advoc! 
the last day uf the process upon the law, * Item 





633] 


‘ apud Labionem,' ıbat the nature of a sediti- 
ous or infaınous libel is not compatible with 
tbe presenting to his majesty, ‘ @uis libellus 
© potest dare principi, et nıhilominus in eo fama 
‘ aliena lacessit :’ 

It is as yet duplyed thereto by tbe said Mr. 
John Nisbet for the Paonel, ‘I'bat tha Case 
meets not, because the law adıduced is of u 
libel presented to the prince, and reflecting 
upon ane otber person than the prince himself: 
And it has never been heard that any has been 
so inconsiderate as to present his own Dittay 
to a prince, 

Whereas it is replyed by my Lord Advocat, 
That the most_of the ulledyed libel adduced by 
the supplicants, to enforce their intention in 
propitiating his majesty, is impertinent and de- 
steuctive of the cunclusion itself; and there- 
fure,* Denominativ sumenda est a potentiore, 
* precique in actu mixto :’ 

It is duplyed, "That io law words destructive 
of a Protestation, ° Relevantur per protesta- 
‘tionem (verbi gratia.’) The word © Menciris, 
‘salvo honore, si suhsessent conjecturz per 
‘ qaas talis protestatio adjuvaretur, quod scilicet 
‘ protestans non haberet anımum injuriandi.’ 
Clarus, $. Injuria, nun. 13, And albeit in mat- 
ter of notion and furm, * Conclusio sequitur 
‘ deteriorem partem syliogismi,’ yet in praciico 
syllogismo, the conclusion being ‘ the To weu=- 
'rian, trausmittät ab intellectu practico,’ to be 
espoused and embraced by the will, is most 
considerable ; asıd the impertinence of Midses 
wsed to enforce the same, ig acknowledged by 
all moralists 10 be an escnpe of imprudency in 
the pre-election, and not of guilt ın the inten- 
tin. And wbereas my lord advocat contends, 
‘ Quod denominatio sumenda est a potentiori;’ 
it is answered, guod erpressa elogia are more 
powertul than strained consequences. And an 
express supplication contained in the hail strain 
« of the piece, should preponderate some inci- 

dent glance: * Et quando verba injuriosa non 


‘ principaliter, sed in consequeutiam prolata' 


“sunt, etiam quando sunt de sua natura inju- 
“ riosa’ (as is hot in tbis present case) ‘ prasu- 
‘ muntur dicta vel scripta sine animo injuriandi.’ 
Mor. Conc. 107. num. 10. 

Whereas it is replyed by my Lord Advocat, 
That ıhe definition of the infamous Libel, is 
quadrant against the piece quarrelled : 

It is duplyed, That albeit a peace, “ ubi de- 
“lictum vel vitium vel defectus improperatur 
“alicui,’ be materially infamous ; yet formally 
and in relation to a guilt and a crime, dolusma- 
lus is necessarily required, as an essential ingre- 
dient in the definition nf an intamous libel. 

hauderius. in practica, cap. 188. num. 1. 

“ Seriptis fit injuria cum dulos& et malicins® 
componuptur et scribuntur cantilene, rythmi, 
libelli, comzdiolz aut cantiuncul, quibus al- 
„erius laceratar nomen et fama; et libellus 
‚ femusus, et compositio facta in scriptis in in- 
famian alicuius, ejus quod quis probare non 
vult, et in publico Jactat. vel in loco ubi inve- 
‚matur Phar. Quzst. 105. Inspect. 2. uum. 1. 
Er ad essentiam libelli famosi videtur requiri, 
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© quod fuerit positus in publico, vel loco ubi ım- 
‘ veniatur.’ Ibid. num. 485, et Canone, Caus. 
5. Qnest. 1. ‘ Qui in alternus famaın public® 
‘ scripturam aut verba contumelıoss confinzerit, 
‘ fagelletur’ And elbeit in law “calumniarı’ 
materially “est falsa crimina intendere,’ ad 
Senatus Consultum, Turpilianum, Leg. 1. $. 1. 
nevertheless ‘ non utique qui non prubat quod 
‘ intendit protinus videiur calumniari, nam ejus 
‘ reiinquisitio arbitrio cognoscentis commitfitar, 
€ qui reo absoluto de accusateris conciliis. incipit 
‘qu&zrere qua mente ductus ad accusationem 
* processerit,, F. ad Senatus Consultum, Tur- 
pilianum, Leg. 1.- 

Where it is replyed, That the presenting of 
such a piece. aggravates the crime, and the 
odious conception thereof is punishable not- 
withstanding tIie presentation; it is.duplyed for 
tbe Pannel, ‘That the presenting .of it by so 
worthy a nobleman put the papnel, in bona fide, 
to think it not a piece of that nature whereof 
it is alledged to be, and to overpass, at, the least 
to mistake thie odiousness of the cunception of 
it, if there be any. 

It is eiked (added) by Mr. Robert Macgill 
for the Pannel, with Protestation, as set down 
from the beginning, not repeating ıhat which I 
have said ; but remitting the most honourable 
and wise Judges (guia via jaın est premunita) 
to these things set down befüre by me, toucbing 
every particular, asthey have been worthily re- 
piyed by my Lord Advacat. 

And first, anent the Qualification contained 
in the acts of parliament. . 

It is angwered first, That the first act libelled 
is only against delators, as said is, and expounds 
the act 83 Jac. 5. Parl. 6. as might be cleared 
by the time wherein tlıat act was also made: 
But be remits it to the consideration gf the 
Juiges. Secondly, It is.answered, That ıhere 
being no Qualification set dw» in this first act 
of parlinment, but a general law, that general 
law ought to receive the qualificatiun accord- 
ing to the distinction prupounded by me, in 
All humility, of inordinat speeches against a 
prince, in the last part of my first exception, ın 
respect of the absurdity of the parity uf crimes, 
and pains which would follow, ıf it were not so 
limited: And remits, as before, to Galius, anent 
the interpretation of municip»l laws. And 
whar shall the general rules of the law (mis- 
called by some Regul® Leshj2) receive their 
own exceptions according to reason; and the 
municıpal laws, which even in the most sub- 
stantial points of the commonweal, will alter 
three or four tiınes in an age, according to the 
circumstances (nam ex moribus legis) ; shall 
thev, say I, stand good in. a general sense con- 
trary toreason? which I count to be the Judg- 
ment of the lawyers. See in the last part of 
my Duply, strengrhening my firnt exception ; 
where it is shewn that the word ° government, 
in tbe 134th act, and so in this act, ought not 
to be understood against counsellors and lords 
of parliament: Which is followed out largely 
io ıny second exoeption, and 80 Ought not to 
be understood in any oıher act, to make them . 
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contraveeners, where they had optimum anımum, ' 


and according to their opinion only might be 
thought to have erred, guod humanum est, as 
was alledged by Mr. John Nisbet ; * Neque id 
* prius quasm rationis ad veritatem eliciendanı 
€ inter se confligant.’ . 

The Second is anent the colour or mask of 
.Supplication ; remits that to the practics al- 

ged by Mr. John Nisbet out of the Consul- 
tus of Menochius touching government, set 
down so rudely, ut sit uddıtla supplicatio, and 
a3 it were, dropped out of thegall of bitterness. 
And yet notwithstanding the lawyers verdict 
was to absolve the nobleman. Remits also to 
the last part of my first exception in the end, 
anent the exposition of words and‘ sentences, 
taught likewise in the second exception, and 
anent the farm of spenking and prayer, espe- 
cially where ° contra praesumptionem dolj. It 
is clearly evinced that the pannel had not 
“animam dolosum,’ but rather a very good 
will and intention, which he, as we say ın a 

overb, wishes most humbly might be taken 
ın part of payment. And remits that anent 
presumption of‘ Dole, which my Lord Advocat 
said in the fourth place to my second excep- 
. tion, parte secunda, That whether it be neces- 
sar to libel, or not, yet seeing it is, “ de sub- 
° stantia delicti, et credulitas a causa sive in- 
ß jr excuset a delicto, quia abest animus de- 
© linquendi,'’ as Clarus has there alledged, ergo, 
to be assoilzied as author, &c. 

And to the Third, adduced by my Lord Ad- 
vocat, anent the definition of an infamous Li- 
bel, and the punishment of injuries against 
private persons, and far more ngainst princes ; 
we disallow altogether such inordinate speeches, 
and any, That they ought to be punished as the 
iawyers have defined according to the mind of 
the speaker ör penner. ' But tbat the definition 
of an infamous libel cannot agree herein, so far 
as concerns the pannel, it is not to be thought ; 
‘ quis directis et conceptis verbis, maliciose et 
* perditissimo animo,’ must injuries be impro- 
priat: Which, in all 'humility, the pannel 
thinks not to be here; and remits to my se- 
cond exception. And that a capital pain 
vught to be inflicted upon all sort of ıinordinate 
speeches or writings, and all sorts of speakers 
and writers, and upon the havers, hearers, and 
npt revealers, indistinctly, even against pririces ; 
let me say it, with all reverence, ag my Lord 
Advocat would insinoate by the places adduc- 
ed, it is not’the lawyers mind. 

Tbe Fifth, alledged by my Lord Advusat, 
goes back ngain upon an alledged disguising. 

t we deny that any thimg adduced either 
anent supplication or vow agrees with our 
case, where nothing can be said to be impro- 
perat directis verbis (else the panıtel had been 
a mad men): But by & wresting way, saloe 
»ace dixerim, may be thought by some to infer 
injury. And here again remits to these parts 
of my exceptions, ut supra, anent the exposi- 
tion of words. 

The Sisth is anent our most sacred sove- 
reign bis refusel; wherein remis to that part 


of my exception anent the appealing from a 
prince to himself, especially hy a counselior ; 
* Donec intelligutur quid velit supplicatiu, et 
‘ rationes hinc inde adductz, quası ex adverso 
‘ acies manum inter se conferant.’ As to his 
majesty’s own declaration, the pannel seals his 
mouth with the finger of Harpocrates, and re- 
verences his majesty’s sayıngs as oracles, and 
in all humility, accepts them as an acknowledg- 
ment of she offer made. 

The last, I think, are the Pannel’s own De- 
positions; wherein distinguish the disallowing 
and the times and all shall agree. He disal- 
lowed of it first, asthat of the general ; it was 
rejected by’ his most sacred majesty : But the 
pannel thought that it might have been keeped 
till a more convenient time, ‚according to tbe 
appellation also mentioned, and till causa audi- 
ta ıt bad been condemned. And the pannel 
depones, That before ever the principal came 
back, the copy was surreptitiousiy purchased 
by Mr. John Dunmure, in falsifying his pro- 
mise. 

It is triplyed (replyed the third time) by my 
Lord Advocat, that the duplies in the whole 
parts and menıbers thereof are impertinent ; 
because the exception was founder upon the 
forın and designation of the infamous libel. 
That being designed a supplication, it could 
not contain matter of ane infamous libel ; 
which exception was answered with this reply, 
That the Dittay is directly subsumed upon tlıe 
acts of parliament, viz. That this, which they 
call a supplication, is a writing containing re- 
proaches and scandals against ıhe person, 
state, and government of our graciuus gove- 
reign, as tlıe Dittay beare; and no ınore was 
necessarily to be replyed but upon the acts of 
parliament. And yet, for informing the mind 
of the judge, it was cleared both by the express 
text of the civil law, and by the judgment of 
the best jurists, and versed in criminals, That 
the designation purges not the infamous 
speeches conceired in a supplication to the 
prince, being to the infamy of ane subject, 
much less to the dishonour of the supreme and 
sovereign prince. And this is not pertinentl 
answered by no part of the duply; but bot 
the acts of parliament and civil law concurring, 
stand in full force to elide the exception. And 
the points urged by the duply, has nothing to 
do with the exception, but are points extranc- 
ous, foanded upon intention, libelling of Dole, 
presamption in favours of ıhe pannel, and 
others, ın whose name it was alledged the said 
supplication .wes drawn up; which I may 
justiy terın presumption : For whatsosver dis- 
tinction they have ın their quality from others, 
it is from the bounty and favour of their su- 
preme prince and sovereign, who is the four- 
tain amd source of all Ihionour and dignity. 
And goud reason that they braik (enjoy) all 
their privileges, in all causes with aH ns, 
except where they come in contestation with 
their supreme sovereigh : and there, as Godo- 
phred writes, “ad legem Juliam majestatia, 
‘ abi mnjestas pulsate, defenditur nulla digui- 


687] 


“tas; nullum culmen, nulla fortuna est immu- 
“nis.” And in this case, where reproaches, 
scandals, and aspersions are laid upon our 
gracious sovereign, the excuse of nobility, that 
it may be presume& that they did it nor malo 
animo, ıs rather an accusation than an excuse ; 
because no subject’ is so bound to know tlıe 
true respects of l:umility, and reverence, and 
obedience due to the sovereign prince, as those 
to wbom his majesty hath communicated a 
shadow of his glorıous honour. And as to the 
instance adduced out ef Idenochus, we have 
nothing to do with it; for it is lıkely, he that 
answered so, had not such a law as we have, 
And as to the iustance udduced out of Lex 
Unica, “si quis imperatori ınaledixerit,’ that 
by that law there ıs no place left to tbe accus- 
ed to purge himself of his evil iatention, that is 
true in the case of the law, but has nothing ado 
wiıb us, *ubi non est lubricum linguz quod 
* facile ad poenaın non est trabendum ;’ but a 
malıcious and seditious writing, compiled of 
purpose to the repronch of their gracious sove- 
reıgn. And in writings of this Kind, as Ha- 
rondus expresses in his 18th title, fol, 208, 
there are no worse oaches and convitia 
(says he) than those which are done by writ- 
ing, than tliose which are done upon manifest 
deliberation ; because the same proceeds upon 
ane evil and seditious purpose, and pierces 
deeply,, and atıdes longer than the injury by 
words. And for all the rest of the instances 
and autborities of the civil law, I oppone the 
two acts of parliament, which are tbe only 
grounds of this libel; ın so far as it concerns 
the autbors of the infamous libel, the not ap- 
prehending tbe authors ıhereof, the concealing 
and not revealing afthe same. Aud as to the 
mention made in ıbe entry of the Dittay of the 
common and civil law, the same is wholly in 
respect of the divulging and dispersing of the 
said infamous lihel, whereof aur said acıs of 
parliaınent make no express mention. And 
where we have our own laws, and acts of par- 
liament, as we have ın tlus case, these must be 
the only rule of judging. - And the exception 
and duply, albeit they have many quotations of 
tbe conunon law, yet all neediess and imperti- 
nent ; since tlıey are not adduced to-purge ıhat 
pert of ıhe Dittay which is founded upon the 
commnn law. But in ıhe poinss disputed, we 
have guod. warrand to adhere to our own acts 
of parliament, (except in 80 für as we are forc- 
ed by the objectiuns made by the panne!’s pro- 
curators to clear the doubtful and ambiguous 
terms of their exception and duply) because 
by act of parliament, made by king James 1, 
par. 3, cap. 48, and by king James 4, par. 6, 
cap. 79, ıt is statute aud orduined, That all 
the leidges be governed by tie king’s laws, and 
no others. And his majesty’s Advacat offers, 
wbenerer it shell please my Lord Justice Ge- 
neral to command him to clear any speech 
that is founded upon the comınon law, that be 
shall do the same by word. 

It is quadruplyed (pleaded the fourth tiıne) 
by Mr. Alexander Pearson, fur tbe. Pannel, 
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Tbet where my Lord Advocat triplyes a part 
of his lurdships reply to bave received no an- 
swer by the duplies made for the punnel; to 
wit, that part ıhereof, wliich bears, that the 
writing quarrelled, although in form and title 
a supplication, yet does contain reproachful . 
speeches, &c. it ıs answered, That the nlledged 
infamous libel, in s0 far as it concerns the pan- 
nel, cannot be esteemed .but as a supplica- 
tion, in respect of the.duply and the reasons 
contained therein, which I need not repeat 
here. 

Where it is triplyed by my Lord Advocat, 
That our Duply ıs impertinent; it is quadru- 
plyed, That if there be any impertinency, his 
lordship is to be binmed therewith, for having 
occnsioned it by ane unnecessary reply. And 
for the points urged by us for the pannel, to 
clear bis intention, and so vindicate bim from 
the presumption of injury, in compiling or be- 
ing accessory to the piece-quarrelled, not ex- 
traneous, both because tlıe acts of parliament 
require intention, by the iutentional words “to 
“the reproach, steering of sedition, &c.' And 
albeit they should contain nothing thereot, a 
sinistrous intention Leing required in the es- 
sence of the crime, it must necessarily have 
been libelled conforın to the passages already 
cited in our dupiy. 

Wheress my Lord Adrocat triplyed, That, 
the character of nobility accused non ercusst 
in this case; it is quadruplyed, That that is 
only_where the crime is constant, (1. e. evi 
dent :) And that eminent quality ever wants 
tbe presumption, than any invested therein 
should injure their sacred prince; whereof tlıey 
are not only a shadow, but noble and mystical 
members, as is cited alrendy. 

Where it is triplyed by my Lord Advoeat, 
that the onse adduced our of Mencchius, is not 
pertinently adduced here, because there was ne 
law; it is quadruplyed, That the question re- 
sulted upon ‚the common law, which ordains 
due punishment upon the authors of infamous 
libels, and chiefly against princes, And the 
case was not so preenant in favour of tbe party 
whom he absolves, because he was the autbon, 
and had exposed to- the view of all tie world 
the piece there challenged. And we adhere to 
tbe author’s opinion; and instances, how #% 
has never been found to be an undutiful part 
in jurisconsults and advocats, to vindicate pieces 
quarrelled to be injurious,. 

And where it istriplyed by my Lord Advocat, 
that the instance Lex Unica quadrats.not; it: is 
quadruplyed, That the instance of the present 
case is more pregnant, because the case of the 
law adduced, ‘ improba et petulantiamendscia,’ 
are challenged; And in tbe present case the 
piece challenged: is not expressly injurious ; 
and all that can be inferred upon the pannel, 
is an indirect and imprudent accession therete. 

And wbere it is triplyed by my Lord Ad- 
vocat, that the allegations of ıhe duply are im- 
pertinent, because not nlledged for the points 
of the common law not expressed in tlıe acts of 
parliament;; ’tis quadruplyed, That there sa 


“ 


‘ 
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alledged in our duplies for all, and refers our- 
self to our duplies. 

“ To the whılk it is quintupiyed (answered tbe 
fifth time) by my Lord Advocat, That the 
words of the act of parliament has no respect 
to the intention of tlıe person, but only express 
the effect of ıhe reproaches which teud to move 
dislike betwixt his majesıy and his good sub- 
jects. And it is granted ın the quadruply by 


Mr. Jolın Nisbet, ‘That they are ınaterially re-. 


proachful, and not forınally. 

It is sextuplyed by Mr. John Nisbet for the 

Pannel, that Ihe words ‘ to the reproach,’ im- 

Iy dole and intention ; because the crime pro- 
hibicen by the act of parlıament consists es- 
sentially thereof, and is cleared by all the 
allegıtions adduced, and more expressiy by 
other acıs of parliament of that nature, as the 
60ıh act of yueen Mary, 6 Parl. whereof the 
words are, * Tending to stir ıbe hearts of the 
subjects to hatred,’ which are emphatıcaliy 
words of intention, And whereas ıny Lord 
Advocat would inforce an acknowledgment of 
material injury in our quadruply, we disclaim it, 
and maintain that it cannot be evinced there- 
with ; und albeit it were, there rests a relevant 
defence in law upon the innocency and can- 
dour of intention. 

Thırdiy, It is alledged by Roger Mowat for 
the pannel, for a third principal Defence to 
that part of the subsumption of the Dittay, 
qualifications, aud condescendings ' thereof, 
bearing that the pannel himse'f was and is 
author, deviser, consulter, adviser of the in- 
famous Libel, and airt and part of the penning, 
writing, and updrawing thereof ; at lenet ıs 
guilty of the hearing, and of the concealing, 
and not revealing the author thereof; and 
most guilty of the not apprehending nf Mr. 
Willam Haig. whom the pannel affırmed to he 
the author ot the snid libel, it being in his power 
to have appreheuded him; and also is guilty 
of the divulging and dispersing thereof, in so 
far as the said pannel knew of the penning uf 
the said libe), gave his opinion to the making 
thereof, and in’ token thereof interlined a part 
of the same in divers parts with his own hand, 
which by ocular inspection is to be seen, And 
bhich the pınnel has also confessed by his de- 
position under his hand, as the said Dittay in 
that part bears, &cc. i 
- Thatthe Pannel anght and should be simpli- 
citer assoilzed (absolved) therefrom ; And Ist, 
That the said Pannel cannot be criminally 

ursued as author and deviser of the said 
Tibet; because by the pannei's own deposition, 
takeri by the lords ofthie committee on tbe 9th 
of June 1694, the pannel has. deponed, that 
the said Mr. William Haig was the author of 
the said lihel. Likeas the said Mr. William 
his missive letter, all written: and subscribed 
with his own hand, dated at Campbire the 27th 
dny of ıhe said month of June, which letter 
was directed to the pannel, and exhibitci by 
him before the said committee, bears the snid 
Mr. William his grant that he was the penner 
‚of the said supplicauon or libel; and takes 


the crime upon him in soliciting his friends by 
his other letters and missives, likewise pro- 
duced to the said lords of committee, to deal 
for purchasing and obtaining to him a remission 
for the suid alledged crime. And so tbe said 
Mr. William having not only confessed himself 
to be the author, but having dealt with and 
solicited his said friends for a remission, as 
said is, the said dittay can never be sustained 
against the pannel as author and deviser 
thereof; which missive letters are in the pur- 
suer’s own hand. Item, the said pannel ought 
likewise to be absolved from that part of the 
said dittay, bearing to be consulter, adriser, 
and airt and part of the penning, writing, and 
drawing up of the said quarrelled Ilibel ; be- 
cause the said two acts of parliament, where- 
upon the said dittay is founded, make no men- 
tion of consulters or advisers. And acts of 
parliament, specially in this kind, are strictly 
to be taken, and sutfer no extension beside that 
which is expressiy set down therein. 2dly, 
Giving, (granting) the said acts might be ex- 
tended to consulters and advisers, (as they 
cannot) yet absolvitur ought likewise to be 
granted from the alledged consulting and ad- 
vising by the pannel, and his being airt and 
part of the penning, writing, and drawing up of 
the said süupplication now quarrelled ; because 
the said panuel being examinel by the said 
comrhittee upon the said 9tıh of June last, and 
being then interrogat who was author and 
penner of the said libel, not only has deponed, 
ut supra, that it was the said Mr. William Haig, 
who gave the said libel to bim, and vho (as he 
thought) was the author thereof: but being 
thereafter interrogat upon another interrogator 
the same day, if the said Mr. William had any 
command to draw up the said quarrelled sup- 
plication or libel, or ifthe pannel or any of his 
knowledge, was at the furming thereof, the 
pannel has also deponed upon his said great 
oatlı to the said interrogators, that the said 
Mr. William Haig had no warrant from him, 
nor knew he of any warrant given to the said 
Mr. William, or that: any was present at the 
forıning thereof. Which clearly evinces and 
manifests that the pannel was neither author, 
deviser, ronsulter, advfser, nor airt and part of’ 
the pennmg and writing 6f the surd: libel ; 
seeing the said pannel heing brought hefore 
tlıe said committee, and urged by them to give 
his oath upon the said points, he has given the 
same, he has deponed, ut supra, denying all 
the said several pomts. After the piving of 
the which onth ofverity, and subscribing the 
same, as the same produced by mıy Lord Ad- 
vocat bears, no dittay or pursuit, criminal or 


‚ciril,.can now or hereafter be sustained against 


the pannel upon these points, whereupon al- 
rendy he has given his said oath ; because no 
other ınanner of probation can be received 
against him, to prove contrair to his said oath, 
giren before the said committee in manner 
aforesaid. And where it is libelled in the said 
dittay, and qualifications thereof, that the 
paonel is author, consulter, adviser, airt and 


1} 


part ofthe penning and writing, at the least 
guilty of the hearing, concealing, &c. not re- 
vealing, not apprehending, &c. in so far as the 
el knew oftbe penning thereof by tbe said 
ir. Wm. Haig, advised and’ gave his opinion 
anent the making of the said libel, and in token 
thereof interlined it in divers parts with bis own 
hand, &c. 

It ıs alledged, That the pannel ought to be 
simpliciter absolved from the said qualification 
libelled in tliese words, in so far as tlıe pannel 
knew of the penning of, advised and gave his 
opinion anent the making of the saıne ; because 
that is likewise directly contrair to the pannel’s 
deposition foresaid, proceeding upon the said 
interrogator, moved by the said committee 
wherewith he was interrogat, if Mr. William 
Haig had any warrant or command from him to 
draw up the said libel, and if the pannel, or 
any of his knowledge, was at the forming 
thereof. Whereunto the pannel has made 
answer, and upon his said great oath deponed, 
That Mr. W. Haig had ne warrant from him, 
nor koew he of any given to him, or that any 
was present ut the forming thereof. And so 
the pannel by his deposition, upon his said 
oath, having deponed, that Mr. Wm. Haig 
. had no warrant from him, nor knew he of any 

warrant given to him, or that any was present 
attbe forming thereof; tbe said criminal pur- 
suit can never be sustained to infer thereby 
that the pannel is author; consulter, deviser, 
adviser, aırt and part of the penning, writing 
and drawing up; because that is altogether 
denied by ıhe said pannel, as his said depo- 
sition clearly bears. And being denied upon 
bis great oath, as said is, that part cannot be 
sustained upon the said qualification and infer- 
ence libelled ; it being impossible, per rerum 
sslturam, tlıat the said dittay in these points 
canany way be proven by any other probation 
whatsoever, after giving lıls said oath. 


Court adjourned till to-morrow the 10th 
mstant. 
Intrant, the said 10th day. 


The paonel and procurators („3 before) com- 


peared ıhe said day. 
Quarto, It was alledged by Mr. Roger Mowat 
for tbe Pannel, As for his fourth principal 
Defence against that part of ttlie Dittay, bear- 
ing, that the pannel knew of the said alledged 
infamous libel, advised and gave his opinion to 
the making ofthe same, and in token ıhereof 
interlined a part thereoi in divers parts with 
bis own hand, as may be seen by ocular in- 
spection, and as his Confession in the depo- 
s:tion bears ; that ubsolvitur should be granted 
from that part, bearing that (he pannel knew 
efthe penning thereof, because that is directly 
contrair to the pannel’s deposition, before re- 
peated, wbich does contain an express deninl 
of bis knowledge of the furming uf the said 
libel, or that any.was present at the forming 
thereof. And to that part of the qualification 
libelled, bearing, that in token that the pannel 
knew of the penning, thereof, he interlined a 
voL. IR. 


s 


‘STATE TRIALS, 10 CnarLis I. 1634.-—for a Libel. 


[648 


part with hi own hand ; it is alledged, nullo 
nodo relevat, unless ıt hal been relevantly 
lıbelled in the dittay, thattbe pannel interlined 
the said lines the time ofthe forming of the said 
libel, or shortly tliereafter, which is not said : 
for ınending and interlining to be a tuken. 
against the ınender or interliner .of a writing, 
that he knew of ıhe penning thereof, and gave 
opinion to the making of the same, must ne-. 


'cessarily be libelled to hare been at.or imme- 


diately nfier the writing ofthe same, \Vhich 
cannot be urged upon the pannel in this parti- 
cular, because by his deposition, given upon 
the 16th of June 1694, ‚upon an interrogator 
wherewitl he was interrogät, whether he had 
interlined some lines in the said quarrelled sup- 
plieation, which was exhibited by him before 
the lords of the committee, and whether lıe did 
the same before he shewed it to Mr. John 
Dunmure, or to the earl of Rothes, has de- 
poned, that the said Mr. John Dunmure never 
saw the said interlined libel, but only the copy, 
which was cast in the fire after the redelivery 
thereof; and deponed, that the said interlined 
copy Iying then before the said lords, and now‘ 
in my Lord Advocat his pursuer’s hands, was 
that copy which was delivered by the pannel 
to the.earl of Rothes, but was not interlined 
until long after the earl of Rothes redelivered 
the sanıe; and deponed, that never one saw it 
since the said interlining. And so it being that 
copy which should have been presented to his 
majesty, and which was offered to be pre- 
sented, it is not likely nur probable, and with 
reason canııot be afirmed to hare been inter- 
lined before the time of the said uffer of pre- 
senting. And so the said interlined libel‘ 
cannot be counted a token (as the diıtay bears) 
ofthe pannel’s knowledge of the penning of ıhe 
said libel, and of his advising and giving bis 
opinion to ıhe making thereof. Likeas, in rei 
veritale, the said interlining was after the said 
Mr. John Dunmure was first questioned in 
March last, by the space of nine months, or 
thereby, after that the said supplication was 
offered to have been presented to his. majesty. 
And so a private interlining of the said copy 
by the pannel, by adding or mending some few 
words, which neither in matter nor forın can 
be quarrelled, being sn long after the intended 
ofier thereof made tu his highness, cannot be a 
token against the pannel, as is libelled, te 
make him to have been upon tie knowledge of 
the penning, and to have given his advice and 
opinion to the making.thereof ; Hoc attento, 
That the said interlined copy was never seen 
by any, but by himself; after the said inter'in- 
ing, which sinıply he produced the same to tlıe 
said committee, which in law he could never 
have been compelled to do, ifhe had expected 
that any such advantage had been taken there- 
upon to his beavy prejadice. For the pannel 
dıd never fear »or suspect that the said com- 
mittee would have desired or induced him to 
have exhibit and produced befire then a 
paper, the production whereof might have im- 
ported no less to Lim ihanı the probasiou of uhe 
27T 
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slledged crime, committed in the dittny, to “tentioso; et confitentem non aflıcit:’ Eadem 
make Iiim thereby guilty and punisiinble by  Quzsstione, num. 42. Hiplitus m $ postquam 
death. And it is nottour that the pannel did, | nam. 15. 


at tlıe saids tords desire, produce the same to 


It is answered by my Lord Adovecat, That tbe 


them, upon their proinise that it should not ' cxceptions preponed against that part of the 
ensnare the pannel, seeing in law he was nei- | Dittay, bearing the pannel to be author, ad- 
ther obliged to produce any writing, nor to de- . viser, vonsulter, deviser, and airt and part of 
care, nor to give his outh upon any interfoga- ! the penning, writing, and drawing up ef the in- 
tors demanded of him ; neither would be have | famous libel, ought to be repelled in the hail 
done it, if he had known (as now in experience | imembcrs thereof. 


‘he finds) that it might and would have brought 
upon bin ılre said alledged creme and punich- 
ment ’ol’death. > 


It is added by Mr. Alexander Peurson fır the 
Pannel, in fortifrcation of the said fuurtli excep- 
tion propounded for the Pannel: First, for that 
part thereof, bearing, That the pannel ıbe 9ıh 
of June !ast deponed, upen bis great oatlı, that 
Mr. Wiiliam Il.ig had no warrant of him for 
drawing up of the said supplication, and that he 
knew nothing of the forming thercof; that the 
pursuer cannot be heard now upon that part of 
the Dittay, to pursue the pannel, because of the 
panıfel’s vatlı and declaration foresaid, which 
cannot in Lıw and reason be called again in 
auestion ; * Propterjurisjurandi religionem, quod 
“ speciem transactionis continet inajoremque 
© habet authorstatem quam res Judicata, et dato 
© jureurando, non aliud qucritur quam jJuratum 
sit.’ Leg. 1, 2, et 5.$ 2. F. de Jurejurando. 
Were it is alleiiged ty the Dittay, That by the 
Jeiters sent by Mr. Haig to ıhe j.anncl, it ıs af- 
firmed by Mr. Haig that be ha-l the nllowance 
ofthe pannel to the making and penning there- 
of, non relevat, because Mr. WHaig being autlıor 
and penner of the alledged infamous libel, by 
bis own grant in his missive letter, dated 27 
June, and also acknowledged so by the Dittay, 
Mr. William Haig’s declaration foresaid (no 
way3 granting tbe same), can no ways be re- 
spected, or have force against the pannel, ‘ Quia 
“ de jure socius aut particeps criminis adversus 
° socium fidem non facit,’ Tex. Quoniam, Cod. 
de Testibus. Leg. Si Filium, Cod. de Liberati 


ausa,. 


ftis alledged by Mr. John Nishet,that the 
Dittay isnot reievant, in so far as it qualifies the 
pamıel te be author of the piece challenged by 
the interlining‘therenf; because the interlining 
m one point onlv, cunvinceth that he hath not 
been nurhor of the rest. Secundo, The inter 
Iming has no contingency with the pomt chal- 
lenged, but 18 a smontlung of sonre apparent 
shrewdness fn comception. Anıına word, the 
Dittay B no ways relevant in so fur as it quali- 
fies any accession by the pannel’s depusitions ; 
because it is sihrmed by the pannel, tlırt he was 
induccd to depme, upon assuramce that be 
should not be emsnared. And of the.ldw, * Con- 
s fessio ernmata sub Spe Impunitatis non AMpor- 
rar condenrnationem ;’' Clerus, $ final, Qoxst. 
55.num.8. et 9. * Ubi affert vpinionem Imp- 
‘|2 ıd asserentis esse sqworem ;’ Pharm. 
Quest. 81. num. 880. “ Confessio emanıta sub 
* promissione Impanitatis non soflicit ad con- 
‘de , R6C in foRD-00RSCIeRLIE Nec CEn- 


And first, where ft is alledged, that ıny lord 
is not aaıhor, becasse that he has deponed that 
Haig is author, and Haig by kis letter has grant- 
ed himself’ to be author ; because that is not & 
defence, bet a dental: for both Haig and the 
pannel might be suthors and contrivers of en 
infanous libel. Ard therefore the Dittay m 
this point is relevant, nnd consequentiy must 


‘be put to the knowledge of ane assise, (Jury) 


before whom the probation and verikcatten of 
the DAttay is tn be used; and before who it is 
casy to shew and chear, that neither the pan- 
nel’s deposilren cam liberat kim, nor yet Haig’s 
letter, a in the defence is granted by the pro- 
curators to be socius criminis, And eiving 
(granting) the Justice wou)d take the dispete of 
this to himselt, which is progper to the assize ; 
yet if any moment stnod in Haig’s letter, t must 
be taen complex; for by the same heiter he 
afürms, ıhat te pammel was adviser efthe said 
sedrtious libel. 

And where it is alledged, ıbat Deviser, Cun- 
sulter, and Adviser, are not contamed ia the 
acts of parliament w#ereupon tbe Dittay ’s 
founded, oucht to be repelled im respect ef the 
act of parliament of kmg James 6, his majesty's 
gracıons faıher of eternal memory, parl. 12. c. 
151. wherein rt is declared, Ihat all criminal 
kbels shall contam the parties complained upon 
to be airt and part ofthe crimeslibelled: which 
8 in thts case per erpressum hbelled; and tlıe 
words of adviser, consulter, deviser, samt syno- 
mıma el dmeroya. 

And where it is alledged, thatıhe pannel ın 
his deposition has denied that be was either au- 
thor or adriser, that ıs a deninl uf supra, and 
not n defence ugainsttherelevancy. And where 
it is alledged, tbat. the pannel having deponed 
by onth, tlıar no other probatinn can he used 
contra jusjerandum ; ir is answered, That it ıs 
against all law, reason, and custom, tn Op- 
pone jusjurandum ın criminalibus. Ter tien 
after exammation by tire judge, »hich is ever 
taken apom onth, no crimmai should pass che 
knowledge of.ane assıze; and iı were a procla- 
mation'ot wmiversal impanity, if oath should de- 
termine the trial. 

But that which is lledged by the pannel and 
his procerators super jurriurande, has only 
place © ın ciwilibas et in jurejorande detaro per 
* actorem,’ which cannot fhıuve auy respect m 
this case, And # is nottourly known, that An- 
chindrine and Garrarie not only deny!d upon 
oath, but abode by tire denial in the turture and 
question; and yet notwithstanding them nach, 
and denial by oath, were put to the knowledge 
ofane ıusine, and vonvicted. And wbere x 


645) 


alledgcd, agsinst the specification in tlie libel of 
this first point of author, that knowledge, ad- 
vising, and interlining, are not relevant ; 1 de- 
clare that I adhere in the first place to ıhe ge 
neral subsumption of the Dittay upon the nct 
of parliament, wlereby it ig subsumed that the 
paunel is author, adviser, consulter, deviser, and 
aut and part of the seditious libel:; and protest, 
tbat notwitbstanding of whatscever delence 
or shall be propounded against tle qualifica- 
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tempore quasi conlinuo And where it is al» 
ledged, hat this interlining was not till aftes 
nine months after the receipt ihereof fram llaig, 
that is not, or cannot be verified, por has ng 
warrsaut in the deposition, And where it ig 
alledyed, T’hut tlıis interlined libel cannor bg 
used against the pannel, because it was never 
delivered te Dunmure, nor never shewn to aoy, 
till ıhe paumel produced it before the commit+ 
tee, and it was produced under promises tbag 


uons, (albeit the same might be fouud relevant, | it should nat be used to the pannel’s prejudice ; 
which caunot be in reason and justice) That the ı und that te pannel was not obliged to answez, 


said general shall pass to the knowledge of ane 
assize, as relevant per se. Under which pro 
testatiou, I proceed to make answer to the de- 
fences against the qualihications, 

And Arst, whıcre it ıs alledged that this clau- 
sule, bearing the paunel knew of the peuning 
ofthe said scandalous libel by Haig, and ad- 
vised and gave his opinion anent the making 
tlıereof; that the samen is coutrair to the pau- 
nel’s depositions, given by him upon oath, (as 
said is;) I answer, ‘hat this impugns not the 
seleraney of tlie Dittay concerning the qualifi- 
cation, and therefore must pass 10 the knosw- 
ledge of an assize. And as to the pannel’s de- 
positions, whether they be contorm or discon- 
torm to the libel, non est hujus loci ; because 
neither is (he Dittay founded upon then, nor 
are they used by me as pursuer, neither as a 
part of ıhe libel or proof of thellibel. 

And where it is alledged, that ıhat part of 
tbequalification anent the panne!’s interlining is 
not relevant, except it be condescended. quo 
empore igıerlined, if‘ in ipso actu vel statim 
‘ post actum;’ it is answered, That this part of 
tbe qualification is used’ joinly with the rest. 
And there is no necessity of condescending, be- 
cause guocungue lempare interlined, it is a suf- 
fcient evidence of the concourse, consent, and 
adrising tn Haig, ınaker thereof; especially in 
gespect it was drawn up by him, viz. Haig, in 
name of the pannel, and others havang interest 
in that writing, which is truly an infamous libel, 
and termed iu a sinistrous notion by name ofa 
supplication: Likeas the pannel his procurators 
has ın tbeir second defence maintained this ac- 
tion of law, That ‘ principium et finis tanguam 
< duo extrema includunt medium.’ And there- 
fore the pannel’s knowledge, as the first imita- 
ton of ıhat infamous hbel, and his receiving the 
same from Haiy immediately after the penning 
thereof, and receiving to be presented to be his 
inajesiy to their use who were allcdged suppli- 
cants, and the interlining thereof er past facto, 
(albeit not interlined betore tlıe delivery there- 
of to the pannel) is relevant in Jaw with the rest 
of ıbe members of ıhe qualification per se, by 
and attour (ever and abnve) the general, to sus- 
taın this Dittay,to make the pannel author, ad- 
viser, deviser, consulter, and airt aud part of the 
fenniag and drawing up of the said infamous 

bei: specially seeing it will ‚be constant (1. e. 
evident) by tbe depnsitions, wien the same shall 
be used befure the assize, that the same was not 
interlined louge intervullo after delivery thereof 
by klaig to the pamnel, but very slurtly alter in 


neither to have produced, the same before thg 
camınittee; it is certain the committee. urged 
nothing fromm the pannel but by good warrant 
and to wliich the pannel was obliged to an,wer 
upon his allegiance; and ıhe denial to give ang 
answer to his ınnjesty’3 comunissioners, who had 
warrant under his sacred hand and seal, wbich 
was exhibited to ıhe pannel; would have inferr 
red against te paunel a more dangerous criug 
than that be is now accused upon, by declining 
of his majesty's Jjudgwen:, and of his majesty’p 
commissioners. And for the committee, tbey 
urged nothing from ıhe pannel Lut a plain, trye, 
sincere, and speedy declaration of his know 
ledge of the authar and contriver of the said 
scandaluus libel, wluch, as it was incumbeng 
far tlıe committee in obedience to bis majesıy’a 
warrant to them, so it could breed no snare nor 

rejudice farder, nor be did burden himself by 

is own confession ; io respect whereof, the exr 
ceptions ought to be repelled. - 

It is duplyed by.Mr. Roger Mowet to my 
Lord Advocat his Reply, made to ıhe Jdefenceg 
proponed against that part of the dittay wher>- 
by it is alledged, That the pannel cannot be 
convened as author, consulter, adviser, &0. bus 
that tbe said Defence uught to be tepelled, and 
the hail meinbers thiereof. Aud first, "Ibar the 
said first part of the defence is not a defence, 
but a.denial of that part of the dittay ; aud Pas 
the deninl must be referred to an assize, an 
disputed there, and not here; and that the 
same is not relevant, because alheit the pannel 
has alledged another author, yet tliey ınlght be 
both autbars of the said hbel. Ir is answered, 
That the said alleadgance stands relevant, not- 
withstanding the reply, because the said de- 
fence in tbat part is not siinply a denia), but ig 
a denial very pregnanr, instantly verilying that 
the pannel cannot be said to hc tlre author, and 
so criminally to be pursued; because by his 
deposition before tlie said commiittee, he has 
not only denied upon oatlı that he 15 the said 
author, but has likewise instantly verifed the 
same, condescended upon the true author; and 
nut only has simpty condescended upon the said 
author, but has likewise instantly verißed ıhe 
same:, which verification heing praponed wich 
the said defence, ıs both relevant and com- 
petent now only to'be decided before ıny Lord 
Justice, and not before the Assize, seeing it is 
a peremptor exception instanıly veriied. And 
whereas the said Reply beir, That the said 
Autlior Ar, William Haig's letter, bearing thag 
the panncl was adviser, is to be taken camplez, _ 


617} 
there is 10 such speeches nor words mentioned 


or contained in the said letter, which must now 
be produced, because it has been seen by the 


pannel, that it may say for itself. And wherens 


my Lord Advocat alledges, That tlıe assize is 
only judges to the probation, and that he prove 
before them that the pannel was author, ad- 
viser, &c. of the said alledged infamous libe} ; 
that ought t» be repelled in respect uf the al- 
leadgance propounderl for the pannel, founded 
upon his depositions and Haig’s letter: which 
depositions and letter being already produced, 
and delivered to the pannel, and used, and Ii- 
berty granted to propound his defences there- 
upon, the defence is so proponed, that it may 
be either found relevant or repelled. And ıt 
eannot but be found relevant, because a pannel 
being pursued for a criıne, as author thereof, 
this is a most usual and relevant defence, that 
ke cannot be convened as author. But he 
must be absolved from that point, because he 
effers him instantly to prove ane other author : 
upon whom he likewise instantly condescends; 
and not only condescends, but instantly verifhies 
and proves. And so the exception being re- 
levantly propounded, and instantly verified, as 
said is, it. must be here found relevant, and 
likewise proven, and cannot be referred to the 
inquest. And where it is replied by my Lord 
Advocat, That that part of tlie defence founded 
upon the pannel’s depositions, bearing ıhat be 
has confessed ane other author, and giving his 
oath thereapon cannot be respected, being but 
his own depositions and declarations, and can- 
not work in his own favours; it is duplyed, 
That that part of the said Answer and Reply 
aught to be repelled, in respect of tlıe said de- 
fence founded thereupon; especially secing tlıe 
said depositions were given before the said 
committee, who were appointed by his majesty 
for trial of&be said author. And the said de- 
positions being a part of the said trial, the pur- 
suer cannot be heard to quarrei them, espe- 
eially seeing they are used by the pursuer 
against the pannel, and are now as his evidence, 
And ifthe pursuer use them against the pannel, 
it is lawful for the pannel to make his use 
thereof, so far ns makes for him, in respect 
whereof the alleadgance stands relevant in that 
. part founded upon the said depositions. Which, 
together with ıhe said missive letter written by 
Mr. Haig, und which the pannel propounds 
conjunckim, to prove his alleadgance, verifies 
elearlythas part thereof: and so being both re- 
levans and proven, is sufficient to elide (quash) 
that part of the dittay, Tihat the pannel should 
not found convenable as author. And 
whereas nıy Lord Advocat in his replv answers, 
That the said first defence, or first part there- 
of, is not relevant, bearing that it is alledged 
for the pannel, That he cannot be convened as 
author, seeing there is another author conde- 
scended upon, and proven; because it is re- 
plied ıhar they might both be authors of the 
said alledged libel:. it is dupiyed, That that 
part of the said Reply ought to be repelled, in 
respect of the dittay itself, wherein it is nat li- 
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belled that they are both authors, but only that 
the pannel is autbor ; and when it sball be so 
libelled, it shall have an answer. And where 
it isreplied by my Lord Advocat, That that part 
of the defence, benring that consulters and ad- 
visers are not contained in the acts of parlia- 
ment, upon which the dittay is founded, ought 
to be repelled in respect of the 151st act of the 
12th parl, of king James 1. of happy memory, 
wberein it is declared, that all crıminal libeis 
contains airt and part. To that it is dupiyed, 
That the defence stands relevant notwithstand- 
ing of the said answer; and that the pannel 
can no ways be drawn within the compass of 
the said two acts, except upon that which is 
especialiy contained therein; and consulters 
and advisers ere not contained therein. And 
as to that contained in the other act of parlia- 
ment, cited anent airt and part, it is answered, 
That they are different: and if they be alıke, 
airt and part should only be mentioned in the 
dittay, and nat in the erher with consulting and 
advising, which are clearly several points, and 
must be severally elided ; in respect whereof, 
that part of the said alleadgance stands rele- 
vant. And where it is replied, That the pan- 
nel's depositions, alledged in the exception, to 
verify that he was not consulter, adviser, &c. 
because that the said depositions hears that he 
knew not of the penning, and gave no advice 
thereto, thatthat part of the said nlleadgance is 
likewise denied ut supra, and not a defence. 
It is replied, That as my Lord Advacat repeats 
his reply against the denial, so for the pannel 
the said defence and duply, made in fortifica- 
tion thereof, are here repeated; especially that 
part of the dup!y founded upon the said de- 
positions, bearing that the said depositions 
are used by mıy Lord Advocat against the 
pannel, and theıefore must work ın his fa- 
vour also. Where it is replied to that part of 
the alleadgance, bearing that the panncl can- 
not be coirvened as author and deviser, because 
he has given adrice, and in token thereof has 
mended and reformed a part of the said libel; 
that that cannot be respected, because of the 
reason Contained in the said exception, bearing 
that it is contrary to the depositions, and that 
tt impugns not the relevancy. It is auswered 
and duplyed to the said Reply, That the same 
ousht to be repelled, in respect of that part of 
the alleadgance which is founded upon the 
pannel's deposition, and needs not impugn the 
relevancy, because it is peremptor for that 
part, and as it is relevant, so it is instantly 
proven by the said depositions, and elides that 
member of the Dittay, being peremptorily pro- 
poned, and instantly verified and proven by the 
said depositions. And albeit it be replierl by 
my Lord Advocat, That ıhe said depositions are 
not used by him neither as part nor proof of the 
libel, yet it is contrair, because they- are men- 
tioned in some part of thellibel, and so» used. 
And as for proof, they cannot be yet used as 
such, ill the relevancy be discussed. But al- 
beit my Lord Aucvocat should not use them, yet 
the pannel »sos te same; and the said dep 
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siions ınay be found a lawful probation to him 
of any thing that he shall found tlereupon. 

And where it is alledged by my Lord Advo- 
cat in his reply, That that part of the Defence 
used by the Punnel against ıhe interlining h- 
belled, thattbe same ıs hot relevant, because 
not libelled when interlined, ns that part ofthe 
satd alleadigance bears ; and it is answered by 
my Lord Auvocat, That that part of his lord- 
ship’s qualification is used jointly with the rest; 
and that guocungue tempore interliued is an ev. 
dence of the Pannel's concurse with Haig, in 
respect it was done by Haig in name of the 
Panne! and the rest of thesupplicants; To that 
it ig duplred, Tbat that part of the allendgance 
proponed for the Pannel stands relevant, not- 
withstanding of thut part of the reply made 
tbereto ; and that it is yet contended for tlıe 
Pannel, that it is no ways relevant 10 alledge 
guocungue dempore interlined tbereupon, to in- 
ier against the Pannel that he was author, de- 
viser, aud airt and part of the penning: for 
common sense evinces, that to be airt and 
part of the penning or devising of a writing, 
mast be done either the time of the forming of 
the said writ, or- very shortly after, otherwise 
interlining can never infer author, deviser, or 
art and part of the penning. And it is 
clearly set down in the said alleadgance, that 
great time interrened betwixt the author's pen- 
nıng and devising of the said libel, and the 
Pannel’s interlining of it; for it is clear and 
nottuur to my Lord Advocat and the lords of 
the Committee, by clear depositions before 
them, that ıhe said interlined libel was that 
same which was intended to have been pre- 
sented to his majesty by the earl of Rothes, and 
that it was not interlined during the hail time 
the said earl had the same, and for a long time 
after. And so that part of the said Dittay is 
no ways relevant to infer the said Pannel to be 
author for the said interlining, because the time 
of the said interlining is not libelled guando, 
end that it was at the time of the penning, or 
immediately after. 

And where it is answered, That the said libel 
was done by Haig in name of the Pannel and 
the rest, that part of the answer ought to be 
tepelled, as altugether irrelevant, not bearing 
that it was done at their command ; for to do 
any deed in name: of another person, cannot 
be cnunted that person’s deed in whose name 
X was done. And where itis replied, that the 
general is relevant, without that part of the 
qualiication anent the interlining after that ıhe 
Pannel received it from Haig, especially-seeing 
it will.be.constant by the depositions, when 
tbey will be proluoed before the assize, that 
there was no interlining Zongo intervallo, but 
storly: To that it is duplyed, It ought to 
be repelled in respect of the alleadgance, 
and the qualifications tberein contained, bear- 
ing clear and undeniable circumstances of 
the time of the interlining; and likewise in 
respect of the said depositions, whereupon 
tat part of the said alleadgance is fnunded, 
aud which now the pursuer uses by pro- 
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pounding his reply thereupon. And seeing both 
the pursuer and the‘ Pannel condescends upon 
the said depositions as a probation of that part, 
that part of the Dittay cannot be relerred to 
the assize, to be proven before thein, anent the 
time of the said interlining ; but astbe defence 
is relevant, as it is propuned, and ought and 
should be so found, so the depositions msy be 
presentiy received as the probation thereof, be- 
ing instantly verified and proven, as said is. 
And where it is enswered, That the nine 
months, contained in the alleadgance, alledged 
to have intervened betwixt the penning and in- 
terlinmmg, is not verified; it is duplyed, That, 
Girst, relevancy must precede probation : Secun- 
do, ‚That the said space and time may be ga- 
thered out of the cırcumstances contained in 
the said alleadgance and udepositions: and 
lastiy, The Pacnel’s own declaration must be 
taken thereupon, seeing the pursuer shews no- 
thing in the contrary. And this judicatory ad- 
mits no dyet to prove any thing that is found re- 
levant, which is not proven instanter. And 
where .it is alledged against ıhat part of the 
Pannel’s alleadgance, bearing, that the said 
interlined copy was never seen before it was 
produced before the Committee; and that the 
Pannel had promise nat to be snared, and 
needed not to have produced it, except he had 
plensed ; and that it isreplied by my Lord-Ad- 
vocat, That all that was urged from the Pannel 
by the Committee was by good warrant, where- 
unto he was obliged to answer upon his allegi- 
ance ; and that the denial to answer before 
them would have inferred against the Pannel a 
more dangerous crime, if'he had refused ; and 
the Committee only urged a true declaration 
anent the author: It isduplyed, That the Pan- 
nel is not 10 dispute now anent the Warrants of 
the said Committee, and upon the crime that 
night have followed if he had denyed to an- 
swer, and whether he might have declined them 
or not, But this he duplies in fortification of 
tbat part of the alleadgance, That albeit he had 
neither declined the said Committee (as he did 
not) nor had opposed in any case their powers 
or warrants; yet he miglır have lawfully pro- 
poned before ‚them this defence, which to his 
great and heavy prejudice he did omit, That of 
law and reason he was not obliged, nor could 
not been urged to Iıave made any depositions, 
nor given answers to interrogatorsanent any de- 
mand concerning the said libel quarrelled; be- 
cause his answers and depositions might have 
been ‚the ground of a criminal pursuit against 
hirn (as now it is.) And so with reason he 
might have been silent, and the saids lords ‚of 
Committee could have t4ken no exception 
against him for his said silence. And there- 
fore that part of the said Pannel’s alleadgance 
stands relevant, notwithstanding of the auswer 
bearing that he could not have been com- 

elled to have made any deposition either upon 
his oalh or declaration, if he had rememhered, 
and had alledged the danger that was to follow 
and ensue thereupon. In respect whereof, the 
said replies, and every one afthem, ought tu be 
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repelled, in respect of the said alleadgances and 
duplieg made in furtification thereuf. 

It is farder dupiyed tor tlie Pannel by Mr. 
Alexander Peurson, That where ıt is replyed 
by my Lord Advocat to that purt of the Inst 
defeuce, bearing that Mr. William Haie, the 
author and penner uf the alledged libel, by his 
own grant ın his missive letier, and also ac- 
knowiedged by the Dittay, 'chat his declara- 
tion ıhat the pannel gave hrs allowauce to tlıe 
penaing and forming of the said alledged libel, 
cannot be respecied, nor Lave any faith, * quia 
* particeps criwinis adversus socium, fidem non 
* tacit,' wiiereupon ıny Lord Advocat infeis a 
. grant against the panuel, of his giving allow- 
ance 20 Mr. Haig in the forming of the alledg- 
ed libel: ‘To which it is auswered, That ıle in- 
ferenoc and tie consequence is not good, and 
has no force; because the foresaid defence 
does no ways inforce a grant of alluwance by 
the pannel tu the forming of’ the nlledged libel, 
but dues only import that Mr. William Haig, 
the author and penner thereof, that his declara- 
uon (not granting any) beariurg tlie pannel to 
have given allowance to him in furming the 
ulledged libel, cannot be respected, nor have 
any falıh at all against the pannel, hiinself 
being ciearly the author and penner thereof‘; 
“ quia pacticens aut socius criminis adversus 
© alium, fidem non lacit.’ 

It is also farder duplyed for tbe pannel by 
the said Mr. Alexander Pearson, That u here 
it is replyed by ıny Lord Advocat, that it is 
agaunst law and reason to oppone jusjurandum 
in criminalibus, and that the opposition of an 
oath given has only place in crmilibus ; it is 
änswered, that the contrair istrue in law, to 
wit, That causes criminal are sometimes even 
decıded by oath of party by clear law. First 
Leg. 25, $ 5, F. de Jurejurandn: Verba Legis, 
° SI quis Juraeverit se non capuisse, non debet 
‘ adjuvarı hoc jurejurando in actione furti, quia 
* nliud est furtum fecisse, quod vel clam fieri 
& putest.” Er Leg. 6,8 5, F. de bis qui notantur 
infamin: verbn legis, ‘Sed et si jurejurando 
* delato juraverit quis non deliquisse, non erit 
‘ notatus; nam quodammodo innocentiam suam 
‘ jurejurando approbant, quibus luce clarius 
‘est. Et in causis criminalibus juramentum 
s deferri, ergo etiam causis criminales per jura- 
‘ mentum delatum decidi’ And it is alike, 
- *utrum Jusjurandum a judioe an a parte dela- 
* tuın sit, utrumque enim decisorium est litis: 
“espressa Leg. 1. F. de jurejurando: verba, 
‘ maximum remedium expediendarum litium in 
* usum venit jurisjurandı religio, quia vel ex 
' € pactione ipsorum Jitigantium, vel ex authori- 
“taig judicis deciduntur controversie : et ratio 
‘ quig judex non defert, juramentum nisi in 
‘ supplementum, et uhi res aliter probari non 
6 patest.’ And therefore that part of the defence 
forssaid stands good and relevank, notwithstand- 
ing of the repiy. FREE: 

It is likewise dupl!yed by Ar. John Nisbei 
for the l’annel; Where it is replyad bymy Lord 
Advosat, that the oppening of the pannel’s de- 
positions, whersin be disevows ıhat he ja Al 
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thor, deviser, conscious or ac to the 
framing, of ıhe alledged libel; is not a defance, 
but a denyal; it is duplycd, "That sundry points 
of the ditiay bing qualitied, by the paunel’e 
depusitisn, there results (0 im a relevant de- 
fence ın law, upon the ındırısibility and cam- 
“ plex taking of üıs depusitions, * quia Confessto 
< nom putest pro parte acceptarı, et pro parte 
“ spetui:” Bartol.ıu Leg. Auselius, $ Idem qum- 
sat, num. 9. F. de Liberatwne Lexata. Pharm, 
Quasst, 81. num. 108. et alııs numer. < Quando 
‘est presumptio quod qualificato confidente 
“ occklerit ad sui delensionem, ut parte si oc- 
‘ cidens sit vir probus, nullamque vccidendi et 
‘“ oltendendi causam habebat, et quia occisug 
‘ erat homo rixusus; talıs qualificata confessio 
‘ non putest dividi, nee pucna estraor(linarig n- 
* poni, et sic conhitens omnino absolvendus est.’ 

Whereas it is replyed by ıny Lord Advocat, 
that tlıe relevancy of ıhe qualilication, and dis- 
conforınity of the panne:'s depositions, is not 
proper to be debated bere, but must be remitted 
to tlıe assize ; it is duplyed, That all dispute 
and debate of law must be decided by the 
Judge, and is nut pertinent to be agitaied 
before tlıe assize, who are only judges Jacti et 
guasitores to ınake Inquiry into the verity of 
the deed. ” " 

Wheieas it is replyed by my Lord Advocat, 
that interlining “vet in actu iIpse, vel post 
© actum quocunque tempore, ul a piece drawn 
up for tbe use of ıhe punnel and others in- 
terested, evidencas the pannel’s accessary con- 
curse in the forming and devising Ihe piece: 
it is duplved, That it is most unreasonahle, 
because it sliould füllow, that interlining of any 
piece or book slıculd import concurse in the 
first framing of ıt, which ıs contraır to reason, 

Whereas it is replyed by my Lord Adrucat, 
That © principium et finis tangquam duo extremg 
“ medium includunt ;’ as is acknowledged by 
vs in the use ofthat maxim; and consequently 
that tbe first intimation of Ihe pannel's know- 
ledge, and the immediate receiving uf the piece 
thallenged, and interlining er post Juclo, are 
relevant to make the punnel author, or airt 
and part: it is duplyed, That that ımaxım is 
used by us in the interpretation of sundry pas- 
sages of a piece done unico conleriu, wiuch 
therefore must be presumed to be done une 
animo et uno stylo, by the analogy uf the twe 
estremes interpreting theinidst; aud can never 
be used to make disparet acts, to Join Pre- 
poste:musly, to prove accession in furniing and 
derising, seeing the first imitation alledged hy 
my Lord Advocat is of knowledge, which pre= 
supposeth a’ thing to he (lone. 

Whliere: it is seplied by my Lord Advacat, 
that the Libel produced betore the lords of the 
committee with the pannel's depositions, nat» 
withstaading promise and assurance that they 
should not be used, mny be ured by my Lord 
Advocat, and ıhat the procedure of the lurds 
of oommittee is most warrantable, that the 
pannel was obliged to answer by his allesdg- 
ance: it is duplyed, That tbe warrantable pro- 
aeılure of the cummiltee is nat Gonissted, :Ror 


cannıt be; and that the pannel, albeit he 
cold nat dechine his majesty’s commissioners, 
might very well in reason and law have refused 
to depnne his own dittay. And we adhere to 
the forınet citations, arerring that the asurance 
giren by judges sbonkd secure prunels agamst 
any uee that could hare been made of their 
tions. 

t is added tn the duplies by Mr. Robert 
Metgill, That where ıny Lord Adrocat has re- 
plied, that the oath of a party to be indicted 
ınay be u in eriminals, © quor hoc vix sit 
‘ auditem in jure,’ Claras $ ult. Quest. 63, et 
Quest. 45,num. 9. And if it hath been prac- 
tised in some parts, es likewise in thrs country 
m the Exammation of Ihese who are to be in- 
dicted, * Consuetudo ılla est vetustas erroris 
€ que non udeo suo inomento valitura, aut-ut 
‘ legem yincat aut rationem.” Apud Gregori- 
um, et Codice Justiniane, que sit lonra Con- 
suetudo. The reason of tire kuw ®, that the 
maintainmg of vur life is so natural, that what 
will we not say for the defence of it? ‘ Et su- 
€ era omnie evitamdem est perjurium.’ And 
the reasons of al yirdge isnothing, which 
# lest crimes sbould be unpunishred : for upon 
ptubation by writing, witnesses or other con- 
feesian, gwe non est jurala, or upon presump- 
ons luoe mertdiane chariores, nn allediged cri- 
mined may be put to the knowledge of any as- 
syee ; or otherwise the question may be used, 
“ad elictendlam veritatem.’ And wlıere cele- 
nity of puntshment may be objected rather ora 
som perjure himself, “ vindic'z tarditas sup- 
‘ plıca gravritate compensetur.’ But accepting 
the practique to be so, I say, that “ in confes- 
‘“sione jurata nallo penz metu propter Impu- 
‘“nitatem ptomissam.’ Tre maxım of the Inır 
must be here received, gnod approbe, non re- 
probö ; especrally seeing the pannel was 
sumpte and careless im respect of his mnecency, 
hat be remitrert the forming of his depositious 
to tre Ierds of oommittees themselves, he be- 
ing then removed the time of tbe dyting anıl 
wrring uf lem, and did subscribe them ide 
implicila. 

Where # is replyei, that advising and devis- 
mg may be nttributed or qualified hy any sub- 
seqient dee to the ulledged cıtme; it man- 
swcreel by that of Sallmst, * Ei antegeam inci- 
‘ pins cousulte,’ &c. and #0 it is ia mundato. 
And as 10 the ratihabition, eat Actie juris; and 
R is to be umderstood © ın criminibes manifes- 
‘tin, et non ubi quzritar de nomime crimins 5’ 
*sinoor cae. And remits to the distincrion 
nltedged in the hinder part of the first excep- 
ton. 

It is dapiyred hy Mr. Roger Momwert to the 
two practiques #f Auchindrane an Carrarie 
alledsed by mıy Lord Advocat, That they suit 
not this case, saying that depostions should 
Det prıwe in favour of the pannel, because if 
any depnsitions were given these two per- 
sons, ot zranting the same, they were given 
außer their indictment for the crtmes of murder ; 
but here the depositions are giwen before any 
omme known. Secondly, If any depesinions 
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were given, they were the volantary depasi- 
tions Of the party, not demanded by the judge. 
Thirdly, it is not replyed, that these.delinquents 
proponeil any defence upon their depositions, 
and crared hei said depositions to verify the 
seid dispute. Lastly, ıt was not there alledged 
and offered to be proven, That there was ane 
other author of the said murder, which was 
their crime; wbereupon if they had conde- 
scended and ofered to prove the same, their 
depositioas would have been further respected. 
In respect of which clear differences of these 


.delinquents from this case, no respect can be 


had to the practiques alledged. 


The Dyet continued till to-morrow the 11th 
instant. 


Curia legitime affırmata, the said 11th of De- 
1634. Parties and Procurators as 
re, 


The king’s majesty’s Advocat having heard 
the Duplies made to his lordship’s Keply, de- 
clares that he finds nothing worthy therein to 
‚be answered, except one point of law mored 
very impertinently anent the division of con- 
fession in criminals, and auotlıer made in facte 
anent tlıe challenge made to the committee in 
an alledged promise made to the pannel at tlıe 
time of his examination. And for the first, 
which is di-putable in jure, if ıt had been per- 
tinent to the purpose, his majesty’s Advocag 
declares he would have triplyed thereto in 
writing, and is ready, upon my Lord Justice’s 
desire, to clear # to his lordship. And as to 
the other part in fucto, it is more pertinent to 
be cleared befoıe the assyze. And tlıerefore 
he supersedes his answer, excepted he be cn- 
joined thereto by ıny Lord Justice General. 


Quinto, It is ulledged by Mr. Roger Mowat 
for the pannel agamst the second alternative 
efthe Dittay, That (ke pannel ought tu be as- 
sullzed, and cannot be put to the knowledge 
of an assyze, for alledger hearing, comoeuling, 
and not revealing, and et apprehending of the 
author of the alledged imfamous libel, und al- 
ledged diwelging and dispersing_ thereof, as tlıe 
Dittay bears : becanse giving, and not grant- 
ing, that the foresaid supplication quarrelled 
might be found scandalous against Mr. Williem 
Haig, ıhe kaown autbor ti:erebf; yet quoad 
this pannel, who is not, nor cannot be found 
the author, it cannot be so declared, because 
tlre addition of the act 1594, miktats only 
agesnst such writings as are manifest!y, clearly, 
and withewt doubt or difhculty evident and 
seen, and known to be ınfamous hıbels, and at 
the very first sight may appear such unto every 
ordinary understanding. But tie quarrelled 
supplication being of a dutiful stram, and such 
as might be mistaken even by very understand- 
ing readers and lıenrers, the addition of the 
said act emm no ‚ways be extended to the 
hearers, cuncenlers, not revealers, and not ap- 
prehenders. But so it », that the smid quar- 
relled supplication was delivered by the said 
mathor to the pamnel as an.hambie supjrlication, 
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und given by him to the earl of Rothes as an 
humble supplication, and returned. to him un- 
der the same name: likeas the pannel is con- 
tent to make fnith anent his knowledge and 
eonception thereof, tlıat he received and re- 
tained the same eo nomine ; and tlıerefore can- 
eot be put to an assyze upon these points, see- 
ing they are points that cannot in reason be 
found capital by the common aud civil law, 
but by the said addition, which was made in 
turbulent times, and never took effect, but ın 
continual desuetude, as has been said before. 
And it were very hard, upon such ane act, 
never practised heretofore, to muke noblemen 
and others his majesty’s good subjects obnoxi- 
ous to a capital crime. . And albeit the said 
quarrelled supplication might now be found to 
be infamous, yet the finding it now to be such, 
ought not, nar cannot be drawn back to infer 
the pain of death upon those who bona fide did 
vot think it such, as now it is said to be by the 
said Dittay; tliey having “ justam et probabi- 
< lera ignorantiani,’ by doing that which truly 
they did, tliereby not to have incurred the hard 
and rigorous ceusure of the said acı of parlıa- 
ment. Secondly, It is alledged, ıhat ubsoloi- 
tur ought to be granted uf supra to the pannel, 
because the supplication quarrelied was never 
declared heretofore infamous : and before it 
had been declared inf.ıunous and scaudalous, 
and by the said declarator the pannel had been 
certihed of the danger, the alledged having and 
hearing thereof cannot be now sustained as a 
relevant ground to infer this criminal pursuit 
and pains of death against him. And with 
reason it should have been first so declared 
against im, that he, and others his majesty’s 
loyal and gond subjecis, being lawfully war- 
ranted by the suid Declarator, might have 
thereafter eschewed to have oflended in that 
kind. Tlurdly, absolvitur ought to be granted, 
because the said quarrelled supplication was 
intended and oflered to be presented to his sa- 
cred majesty ; which intended offer of tlie said 
supplication by the earl of Rathes, put the 
pannel in iuto, that be could never bave sus- 
ected any crime or punishment for hearing, 
eeping, &c. to have tollowed after ıhe said 
intended offer: and so was thereby in optima 
‚de to hear, keep, and nöt to reveal any thing 
thereanent. The making of the which ofler to 
his royal majesty, in tbe pannel’s judgment, 
did then vindicat him that he thought nor con- 
ceived not the said supplication scandalous or 
seditious; seeing it is presumed that no man 
uf judgment, or ordinary sense and reason, 
would be so foolish as to offer his own Dittay 
to his prince. 

And that ıhe Pannel’s innocency may far- 
ther appear, and that his Opinion and Judg- 
ınent of ıhe said quarrelled supplication, as he 
offers to declare the same then to have been, 
may be trusted above all otlıer presumptions 
that can be adduced in the contrair ; it is to be 
remarked, and gravely and wisely considered 
by the judges, that the pursuer in effect has no 
other evidence nar prubation of the said par- 


ticulars libelled in the said.dittay against the 
pannel, but such as proceed from his own de- 
positions made before tbe said committee : 
which point is so considerable, that in reason 
no aurennge should arise thereupon against 
him, seeiog he was not obliged thereto, but of 
his own accord. And ag in law a person ac- 
cused criminally cannot be compelled either to. 
depone or declare at the command of’ the judge, 
so the depositions given by this pannel before 
the said committee, should not be respected, in 
so far as the same may be made ane ground of 
the said dittay, which concludes and infers no 
less against the pannel nor the pain of death. 
Aud tor the point of coticealing and not re» 
vealing the said writ, de facto the same was re- 
venled by the pannel to the enrl of Rothes, in 
so far as the same was appoiuted to be pre-- 
sented to his sacred majesty, and thereby to 
have been revealed to his highness : likeas ac- 
cordingly the earl of Rothes did offer to present 
the same, as said is. In respect whereof, ab- 
so’oitur from the said concealing and not re- 
vealing; abso/vitur likewise for not apprehend- 
ıng, because, as is said before, ıhe pannel is 
ready to declare, that in his judginent and con- 
ception he did not think the said quarrelled 
supplication to be such as it is libelled by the 
dittay, for the rensous before adduced. And 
in that respect it was hard for hım as a private 
man to take upon him to apprehend the author 
of a writing, which before he had not conceived 
to fall wıthiu the compass of the said act of 
parliament. For albeit in matters of treason 
all good suhjects are obliged in duty under all 
highest pain to discover and delate authors and 
practisera thereof; yet in other matters, in 
writing, and such like, wherein are doubıful 
and ambiguous expressions, which may suffer 
divers interpretations and constructions accord- 
ing to the humours, capacities, and conceptions 
of the readers ; there is no such necessity posed 
by the said acıs of parliament libelled, nor by 
the makers of the same, that a writing coming 
tn a ınan’s hands, nhereof he mınkes not the 
rigbt sense and meaning as others do make 
thereupon, that the said writing not rightly 
understood by him, shall thereupon be a ground 
of a criminal pursuit to make him lose his life 
for not taking, or not apprehending, or not re- 
vealing the author of ıhe said writ. The pre- 
parative seems dangerous andsingular; it would 
therefore be,carefully adverted unto, specially 
at this tine, and in this case; when as the put- 
ting of ıhe said act in practice, seems to have 
the first beginning upon tbis pannel. And the 
taking and apprehending of leidges has hereto- 
fore been dangerous to sundry apprehenders ; 
and is instanced by the earl of Queensbury and 
tbe laird of Geichtis practices, for taking of 
leidges at their own hands, a: 

It is answered to that part of the said Dittay 
anent Mr. Haig’s apprehending of his own dan- 
ger upon the simple siglit of the committee’s 
letter by the pannel, That ıhat cannot make 
the pannel accessary to his escape, no more nor 
his own. consent anent the penning of (he said 


- 
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quarpelled er ren can make the .pannel 
eirt and part vi tbe forming aud pemung there- 
of; seeing the said pannel's secupd deposition 
beurs that he was neither upon the cauesel nor 
knowledge of his escape, and knew nat of it 
"all chree or faur days alter he was gone. That 
part of the dittay anent the pamnel’s receiving 
of fir. Haig’s letter, is no way relevant to infer 
the pain und crime libelled against the pannel. 
First, because this is not a matter of treasen, 
. wherein receiving and writing of leiters are pro- 
hibat. Secondly, The paunel was not prohikit 
by ihe lurds ot the committee to receive any 
letters. Tluirdly, The said letters are produged 
and delivered to the seids lords, wluch in rigour 
of iaw he needed not to hare done. Fourthly, ' 
Being produced, tlıey prove nothing agaisst ıbe 
I, but are clearly in his farour,; because 
r. Haig professes hiniself therean to be author 
and penuer of the said aupplication And’ 
where it follows in the said dittay, tbat it is 
sfürmed and avowed in some of the said mis-. 
sives, That Mr. Haig had the panuel’s appro- 
batian and allowance to tbe makiug and pen- 
ning of the aaıd aupplication, thut is altagether 
irrelevant, as having no warrend from tbe seid 
zuissive letter, which contains no such aflızma- 
ton as is libelled. And the pannal craves the’ 
letter bearing that passage presently to be read, 
seeing it is in any Lord Ada»ocat's hands ; which 
desire should be granted, because tbe pannel 
‚has seen it, with the rest of his anıd aniesives, by 
warrand from ıny lerd justice and his assessors. 


‚I ıs added 7 Mr. Alexander Pearson to 
the Exception, That tbe pannel is not guilty of 
copcealing, net rerealing and divulging of tire 
slledged ınfamaus libel, because the wniti 
quarrelled being in form of a supplication, 
sed as a supplication by afler made tlıcveof wo 
his majesty, who then gave no sigeification of 
any oflence therewith, the pannel is not, mor 
eannct be counted formelly a concealer, Bet 
revealer, or dwulger of’ an iofasaous libel, ıhere 
being no such kuowledge nor opinion awent 
che wräting foresaid uf se panuel: ° Quia in- 
‘ jursama potest facere neimo, Dial qui Scit se 
* ınyartaza Äncere.’ Leg. 8, $ 3, F. de Injurüs. 
‘Sed accusatus non habebat haze scientiam, 
‘sed jutam causam coredendi,’ to Alk of üt 
otberwise as a supplicatson, fur the reasans 
abeve sehearsed. And as wben any is accused 
oftheit, it is a good defence to aay, ‘ Quod do- 
4 mi valuntste et Consemsu contreckant, 
‘sakem petanit domimmm consensurum, sıre 
“.d falso, are id wero pmtet ;’ 2 
46,$ 7, de Furtis, * maxime dum suberat infra 
* casa Ka .. Bo byttire lie reasen 
in the matter of meddling wuth the sofamous 
Abel, # must defend the paunel, that he had 
no ksomledge er conscience of ane infamous 
lsbel, and that he had just and probable causes 
60 tiımk of x as a supplicamion, ' aive id falso 
*sive id vero putsrz, et generuliter ubi de 
& obligando queritur, propensiores esse dehere 
* nos (si habeamus occasionem) ed negundum, 
* abi deliberando adläbesationem,' ait Arianns, 
voL 311. 
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Leg: 47, de Obligatioeibus et Actionibus« 
‘ergo in re pra&seuti repienda est Occasio hd 
‘ liberationem nccusati.’ Specially anent tie 
divulging, because tlıis poimt of dittay nnems 
divulging, is not founded upon any acts of par- 
liement, but only upon the common and civa 
law, and. therefore should be decided by the 
said Jaw: by which the defence. now alledged 
for the pannel is very relevent. Farder, that 
part of tbe dittay, bearing that the pannel by 
shewing to Mr. Haig of the warraut of hu 
citation, did tbereby give bim occesion to escape 
fusth af the country, is not relevant ; because 
that which af itself ıs good, may give accusion 
to evil: and the pannel’s. shewing tlre warrunt 
of his citation, is no more nor if being verbully 
cited, die bad told Alr. Haig of his cisation, . 
which is no crüne. 


It is added by Mr. John Nisbet, that the 
dittay subsuming ne of the piece quar- 
reiled, is contrary to itself, bearing the impart- 
ing of it to my lord Rothes, of purpose to pre- 
sent to the king’s mnjesty. 

It is added, that the not apprehending the 
autbor ofon infamous libel, ıs not sclevantly 

alified, by the, not taking of Haig; seemg 
it is not libelled, tbat the alledged Iıl.el was 
declared to be ofthat nature, or conspicuously 
or nottuurly, at least to the pannel’s knowledge, 
an infamous piece; and that it was in the 
pannel’s power to apprehend the author with- 
out incurring any hazard of luw, for the inju- 
rious interpellauon ur apprehending of any 

erson, whom he was not able to canvince to 
be author: specially seeing the not apprı beud- 
ing of the authar of a treasonmble piece cannot 
import any guilt against the not apprehender, 
who is not able to convince the author of the 
crinme.by lawful probation, and tlierefure not 
obliged to apprehend, since he cannot do it 
without the danger of retaliation, in case he 
succumb ; James 6, par. 2, cap. 49. And in 
law, “ Qui injuriose el ın judicio civili 
Injuriis, Lege 19. 
Et si liber pro fugitivo appreheusus sit, ap- 
‘“ prebendens punitur.” And by the like reg- 
son, the apprehender of a party, whom he cannot 
convince by lawful probation, is punishable; 
and in the civil law, he is obnoxious in the pains 
ofLex Julia de Vipublica, aud of Lex Cornclia 
de Injuriis. 

Sccondly, The apprehending injoined by agt 
of parliament is only subsidiary, when a party 
is declared author, and cannot be well appre- 
hended by thejudge: und a party that is ready 
so delate the author of an infamnus piece, 10 
the end that he may be apprehended by tie 
Judge, he is not obliged to apprehend him sum- 
marly. 

1lirdly, Tbe not apprehending uf the fore- 
said author is excuseable ; because the pannel 
was enjoined by the lords of ıhe cummittee 
not to divulge tbe busıness whereupon he was 
convened, and to keep all things secret until 
bis deposition. R 


It is farcher eiked by Mr. liebert Margil, 
2u 
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anent the not apprebending, That the pannel 
ought to be assoilzed ıherefrom, because free: 
dom is so natural and farourable, that even 
amongst the Romans many of their magistrates 
had not Prehensionem ; and that which the 
tribunes of the people had, it was also for the 
re freedom. Gellius, lib. 13, cap. 12. 

herein it is certain of the law, “ quod nec 
€ magistratibus licet aliquid injuriöse facere, 
€ quin injuriarum teneantur.’ Leg. nec Magist. 
32, F. de Injuriis. °“ Unde etiam captura 
‘ debet esse ex decreto jadicis et judicia qua 
* resultant ex processu generalis inquisitionis 
© debent esse suflicientia ad capturam, decer- 
“ niturque capturs ex facti qualitate et debet 
€ processus esse informatus licet reus qui capi- 
€ endus est, non citatus sit:’ Clar. $ ultima, 
Quzst. 28, et Quzstione 20, num. 2. * Quod in 
© delictis enormibus id ita hodie servatur.” If 
then it be so, in magistratibus capturam jubenti- 
bus, can it bethought that any municipal law can 
command apprelension, * nisi in cAsıbus de 
‘ jure, et ratione competentibus ?’ And so “ in 
€ criminibusdecorum enormitate jam satis con- 
€ sta” (where the pannel professes before God) 
‘ et Jurisjurandum purgativum de jure recipitur.’ 
Leg. Lex Cornelia 5. $ 8, de Injuriis. That be 
never remembered of such an act, he could 
never have imagined at that time the piece 
quairelled to have been of such a sort, much 
less to be treasonable; and remits here to the 
distinction of crimes propounded in the last 
part of my first exception, where crimes and 
pains ought to be ruled in reason even in ınu- 
nicipal laws ; and exceps in such seditious 
speeches, which is the first sort of inordinat 
speeches against a prince, * Übi et tractatus 
* adesse debet, ut in conjuratione Catilinz ;’ 
no lawyer did ever think the haver, hearer, 


and not revealer, not appreliender, to be pun-. 


ishable by death; “et ut videtur absurdum.’ 


All municipal laws ought to receiye their own. 


limitations according to reason: and remits 
here to the second part of my duply, in forti- 
fication of my first exception, grounded upon 
Gailus, lib. 2, Observatione 33, anent the in- 
terpretation of municipal ‚laws; and to the 
limitation exponing the act 134, which forbids 
any man, of whatsoever quality, to speak in 
time coming anent the government : wlich 
would be absurd, ıf it received not its own Ii- 
mitation to speak (about it) in council and par- 
lıament. And repeats here again the gracious 
acts uf our dread sovereign anent the surveying 
of the laws. | 


It isanswered by my Lord Adoncat to the 
fourth Exception propoundced against that part 
of the dittay, whereby the pannel is indicted 
and is punishable by death; and that by the 
act of parl. 94. for not apprehending of Haig 
the author of the infamous libel, and for not 
revealing of the snme, ought to be repelled in 
the hail members thereof. And notwithstand- 
ing the saıne, the dittay in that part is severally 
and per se relevant, ought to be put to the 
kuowledge of un assize; because it is subsumed 


D) > 


in the dittay precisely, according to the words 
of the act, T. Bi: the pannel, who knew H 
to be author, did not apprelhend, but conceal 
him and it, and not revealed them; and also 
ave occasion to Haig of his escape; and since 
Fin escape, received diversletters from hım, wluch 
were concealed till the pannel was interrogat 
thereupon by thecommittee. And wbere ıt u 
alledged in the exception, ıbat the dittay is 
not relevant in this point, not condescending 
that tbe infamous libel was declared to be an 
infamous libel; and in particular that the dittay 
in tbat part is contrair to itself, which bears 
the pannel to be guilty of concealıng ; and yet 
bears also that he delivered it to che earl of 
Rothes, to be presented to Bis majesty: it is 
answered, that the dittay is relevant, because 
it subsumes directly according to tbe act of 
arliament, which speaks not of an infamous 
fibei declared to be so; but of an infamons 
libel of speeches, wbich are so really ın the 
self. And there is no contrariety in the ditiay, 
because giving to the earl of Rothes is con- 
cealing, except it were qualified that the earl 
of Rotbes were such a person to whom the 
act of parliament ties be hearer to reveal, 
which he is not, not being of his majesty's se 
cret council. ' And where it is alledged that 
the true meaning and sense of the act is only 
to.be 'understood uf reproaches and infamow 
libels, which are certainly, conspicuously, and 
nottourly so, and not of such speeches and 
libels which are nf a doubtful and ambiguous, 
or indifferent nature, which at tbe first view 
aud hearing could not appear to all men to be 
cs and scandalous : it is En That 
‘ Ubi lex non distinguit, nec nos distinguere 
‘ debemus. And Pe“ the act comprebends 
reproaches and scandalous libels, which are so 
really, “et non opinione,’ the judge and assıte 


are obliged to judge and proceed according 


the nature of the thing prohibited, as it 5» 
really, and not to leave place to frustrate the 
execution of the law under the veil of opmon. 
And of the law, * ignorantia juris neminem eX-. 
€ cusat ne quidem in delictis, licet sic i 
‘tia probabilis precipue in atrocioribus, 0 
which nature this is. Neither can the pannd 
pretend excuse upon the incertainty, obscuntt, 
or ambiguity of the infamous libel; becau: 
this infamous libel, ‚by the first view, reading, 
and inspection thereof, might and should have 
appeared to him to have been of.that nature. 
And no nobleman, or whatsomerer subject ol 
whatsomever quality, being of the pannel> 
knowledge, learning, and understanding, can 
or could justly pretend any doubt or scruple; 
but that the said infamonus libel was, in tbe hrst 
view and reading thereof, of the nature of & 
scandalous libel, punished by death. And ıl- 
beit in infamous libels against subjects Ui 

might be some shadow of excuse, by read! 

and looking upon the same, and receivmg 
thereof eitlier for curiosity, or to learo the 
quickness of a wit evil set ın the penning of 
such infamous libels: but such excuses A 
damnable in infaınons libels which touch witb 


mm 
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the least aspersion or blame the honbur, credit 
and giorious estimation of our gracious sove- 
reıgu. Likeas the pannel cannot pretend ig- 
norance, in so far as he.granted in his-.deposi- 
tions, that after his receiving thereof from 
Haig, when he did communicate tbe same with 
the earl of Rothes, that they found the same 
of such a strain as ought not to be presented 
to our gracious sovereign. And where it is 
alledged that this act of parliament 94, in the 
pomts of the addition anent not apprehending 
and not revealing, are not of crimes punish- 
able to death by the common law ; and that 
the seme has been in long desuetude, and out 
of use; that ought notto be respected, hecause 
we are ruled by the laws of the kingdom, by 
tbe acts made by James 1, and James 4, be- 
fore alledged ; and there is no prescription in 
law. And where it seems to be adduced to 
infer “ probabilem ignorantiam,’ it is answered 
“ Quod omnis ignarantia juris est umprobabilis 
‘et punibilis.” And wbere it is alledged the 
pannel “habebat ignorantiam facti eamque pro- 
'* babilem quz excusat in delictis;’ in so far 
as albeit' this infamous libel was punishable to 
death in the person of the author, yet jt cannot 
be punishable to death in the pannel, not 
being author as he alledges, because it was de- 
livered to him as a supplication, to be presented 
to hig majesty ; and tbat he presented it to the 
earl of Rothes, who made ofler thereof to his 
ammjesty ; and after returned it to the pannel, 
w the pannel alledges) put him ‘ ia tuto 
‘et in bona fide’ not to apprehend Haig, not to 
reveal it to any of his majesty’s council as a 
scandalous and infamous libel, because he did 
not conceive it to be so; and is content to de- 
pooe upon his great oath, that he did not know, 
nor apprehend the same to be an infamous 
libel : it is answered, that the nature agd strain 
of the infameus libel must be the rule of pu- 
nishment or impunity, and not tbe opinion of 
the pannel ; the reproaches, exprobations, and 
scandalous aspersiuns thereby put: upon bis 
ınajesty’s gacred person, estate,and government, 
being so nottour, evident, and conspicuous, that 
neither the pannel, nor none of his knowledge 
and judgment, could pretend excuse or igno- 
rance in ıbe reading thereof; ° Et est ignuran- 
‘ta maxime inexcusabilis nescire hoc qu 
‘“omnes sciunt:’ bat especially in.the pannel, 
who adrerted to it narrowly, and heard it not 
simply spoken, but had it delivered to him in. 
writing, which he keeped, copied, and advised 
with, and found the strain thereof of that na- 
ture, as was not fit to be presented to his ma- 
jesty. And where it is alledged, That the pan- 
nel cannot be punishable to death for not ap- 
prebending of ilaig, and not revealing of him 
and his infamous lıbel, except it had been de- 
clared to have been infumous, and Haig to 
have been the author thereof) and that the 
apprebending of Haig in a matter so obscure 
and doubtsorbe, wonld have been dangeruus to 
the pannel per Tasskwaliar or retaliation, or- 
dained by the act of parliament uf king James, 
kis majesiy’s blessed father, uf bappy memory, 
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parl. 2. cap. 49. It is answered, that act of 
parliament requires no other declarator but the. 
real natur» and quality of the speeches and in- 
famous libel ; neither could there have been 
danger in apprehending, being warranted by 
the law. And wliere it is alleged, That all de- 
pends upon the pannel’s deposition which he 
made voluntarily for satisfaction of the lords of 
committee ; and tlıat therefore 'he must have 
yet place to clear his own depositions ;. und 
that for ern thereof, he is ready 10 depone 

‚ that at the receipt of he said 
infamous libel, he received the same as a sup- 
plication, and so keeped it, and retained it: 
it is answered, that the most substantial part 
of the dittay is founded upon the nature of tbe 
infamous libel, and nut upon the pannel’s de- 
positions ; wherein his denial of knowledge 
upon oath cannot liberat him from the uni 
ment of death contained in the act of parlia- 
ment. 

And where it is alledged, that albeit the jus 
tice should find this libel to be infamous now, 
yet it cannot be drawn back to the time of his 
receipt from Haig; it is answered; that it needs 
no declaration of judge, and consequenlly is 
not to be drawn back, but was so fronı the be» 
Einbing. 

And where it is alledged, That albeit in mat- 
ters of treasun all subjects are obliged to. de- 
late, yet not in matters which are doubtsome, 
but certain ; it is answered, That this is cer- 
tain, * et dejure et de facto :’ de jure, because 
commanded to apprebend under the pain of 


' death; de je because of the said infamous 


libel, which is really and of the own nature so, 

And where it is alledged, that ‘ Credulitas 
“in furtis prebet cuusam probabilem,’ for the 
which the text uf the laws are adduced; it is 
answered, ° Quod illa credulitas probanda est 
“ aliter quam per juramentum rci.’ 

And where it is alledged, that “ proniores 
< esse debemus ad liberandum ;’ it ıs answered, 
Tbat ıbis has no place in altrocwridus, and 
which are so clear and manifest as this. 

And where it is alledged, tbat the Pannel 
ought to be assoilzed for not apprehending and 
not revealing, because he did reveal it to the 
earl of Rotlies, who dıd make offer of it to his 
majesty ;-it is answered, “ Quod nullo modo 
‘relevat,’ in respect of the act of parliument 
which ordains the revealing to be to a counsel- 
lor, which Rothes was not. And he ofler 
to his majesty by the earl of Rotbes non 
relevat, except it be alledged, that the earl 
of Rotles offered it to his majesty as a scan- 
dalous lıbel, to be punished conform to the 
act of parliament; which is not nor cannot 
be alleiged. And supposing that tlıis re- 
venling by the earl of Fothes to his majesty 
wight be sustained as lawiul for procuring im- 
punity from the act, which is not granted : yet 
the Pannel is punishahle to death upon ıhe 
other member, for not apprehending of Haig, 
whom he in his depositions declared to have 
been the author thereof, and whom he might 
hare sppreheuded, both at tlıe iime of receipt 
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tbereof, and also at tlıe time when the Pannel 


. sbewed to Ha:g the warrand of his citatıon 


before tle Committee, he haring him then in 
hispower. And where it isalledged, ıhat he 
could nut apprebend him then, in respect of the 
eemmund gıven to the Pannel by tlıe Commit- 
vee,to acquaint no persons witls the causes of 
his warning: that cannot be adduced for an 
excuse, but rather makes the Punnel inexcusa- 
ble, because he transgressed the command of 
the Connnittee in showing of the warrand w 
Maig, and yet did nut apprehend him ; but, 
showing of the warraud, gave him occasion to 
escape. - And where it is alledged, that giving 
of oacasion is not relevant, and also tliat re- 
eeiviug letters froın him (not being in a mat- 
ter treasonnlile). is not punishable; is is an- 
swered, That. these circumstances are not es- 
santial parts of the Dittay per se, hut used as 
sdıninicles to aggravate tbe Pannel’s crime in 
not apprehending of Haig, and entertaining 
with him correspondence atier his flight. 

, And where it is alledged the letters, if- they 
were produced, weuld prove nothing against 
sbe Panuel, but in his favours, non est. hujus 
boci, because now we.are enly upon the rele- 
vancy of the Dittay. But when they simil be 
used in the proper place before ıhe assize, it 
will be clear, that the same make rather against 
than for the Pannd, in respect whereof the 
said fourtb exception, and haıl members there- 
of, ought to be repelled, 


It is duplyed by Mr. Roger M:wat; in forti- 
fication ot the Defence proponed-for the Pan- 
nel, bearing, that giving and not grantng, tlıat 
the foresaid supplication quarrelled- might "be 
Sound scandalous against Hiaig the author; yet 
quoad the Paanel cannot be found, because the 
addition of the act 94 wmilirats only against 
clear writings, clearly known to be infamous ; 
and at the first tliis appears not so, being of u 
doubtful strain, asthe exception bears, : 

Whereunto it is replied, vhat the hail mem- 
bers of the Dittay, anent heariug, not revealing, 
hot apprehending the author, are severally re- 
kevant, in respect of the acı of parkament; 
menu por it is subsumed, thut the Pannel 
knew Haig to be the author, and did ot ap- 
prehend him, but concealed and rerealed ner- 
über him nor the said alledged hbel, and sick- 
like occasioned his escape, and received letters 
from him since. It is daplyed, that the said 
fourth alleadgance proponed tor the Panael, 
stands relevant in the hail members thereof, 
rotwithstanding of the.said reply founded upon 
the said act of parliaınent ; and fhe Pannel re- 
fers himself to the said exception and hail mem- 
bers tlıereof, to be judicially pondered and con- 
sidered. And fartlier alledges, that the said 
reply is not relevant, bearing that part of 
the subsumption of the Dittay 18 fuunded upon 
the said act, bearing, that the Pannel knew 
Haig to be ıhe aurhor, and did not appreliend 
bim : Because albeit the Pannel knew bim to 
be the autbor, as his deposition bears in tese 
werds, that he took bim to he the author; yer 


it followeth, not by gaud cossequence in law or 
reason, that he toak him to be the author of 
this as a seditious and scandalous lıbel, as my 
Lord Advocat in his replies bears hardly upon 
us, which were to take controversum pru con- 
fesso: And so the Pannel still abidingeby his 
former defence, acknowliedges, that ıt he bad 
known tbe libel to have been infamous, he was 
tied to the strict observance ol the act of par 
liament made against 'libels of that nature and 
kind. But seeimg the Pannel was still denied 
all such knowledge as is inforeed upo: him by 
the Dittay and reply, and that ıt is against rea- 
son that any farder knowledge of a wriüng 
should be infurced upen a party, otherwise 
than be declares bimself, and has deelared ab 
initio; for be has still atirmed, and yet does 
afirın, tlıat be never conceived that quarralled 
writ to have been infamous, or to have carried 
or rubbed any aspersions upon his sacred so- 
vereign ; which if he had perceived, he would 
rather have lost his life before he had conceal« 
erl-ome jot thereof, as he was bound m duty. 
And so seeing the gloss and commentar of 
bis kanwledge of the said libel, must always 
be referred to himself, and not by the gloss 
made in the Dittay, importing no less thau the 
loss of his Iife ; ıhe said reply ought to be re- 
ei unless it were alledged that the Pannel, 
y bis knowledge and by his understandi 
had. perceived tbe said libel to be asthe Dittay 
bears, which he professes he never did: For if 
this ground hold, Hat all men reading writings 
shoold have a like knowledge thereof ; aud thae 
any reading a writing should understand all che’ 
sense or :comımentaries that cauld be made 
thereupon, er else to incur such paias as might 
follow; this inoonvenience might ersue, that 
bairns, or mere ignorants, or fools, ronding wri- 
tings ofthis kind and nature, might incar the self- 
same dangers; which is a great inconvenience, for 
certainiy‘they .know no better: and by their 
knowledge they apprekended not tbe danger, . 
which wwer and more kearned mer prying ınore 
'narrowly thereinto, did perceive and find out. 
For it has pleased God to give every man his 
own particular knowledge, and novall know- 
ledge to one. And except it were replied, thas 
the Pannel either by word or writing had signi- 
ked or expressed any other knowledge or con- 
ception of’ the said quarrelled writing, which 
may verify against him that he acknowledged 
the same to be scandnlaus, asthe Dittay bears, 
the snid reply shoukd be repelled ns irrelevant. 
And the conception and knowledge of the sard 
writing mast hecessarily be referred to the Pan- 
nel’s own declaration, whose life and fortune . 
eannot be taken away upon another man's ex- 
position of a writing, which the Panel is con- 
tent to ınake faith that it never entered in his 
Judgment or sense to know thatto have been 
the meaning ; vhich if he had known, hecouid 
not zut at the rst view bave fulfilled and obeyed 
the law set down in the saids acts, as is dispo- 
sition, and his carringe, and his bygone actioms 
clearly evince, and needs no farther questioning. 


In respect whereof, ıhe Jaid reply ougbt to be 
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repelled, as altogether irrelerant, for tlo rea- 
sons before alledged. 

And where it is N my Lord Advocat, 
That the giving of the said iniamous libel by 
the pannel to the egri of Kothes, is de facte con- 
cealing, except the said earl were such a person 
to whom the act tyes the hearer to revenl; 
which he ıs not, because he is not ane Coun- 
sellor : to tbat it is duplyed, That the said re- 
ply is no ways relevant, because albeit the said 
act of parliament eıpresses a number of kinds 
of persons in place, to whom the crimes pro- 
hibır by the said act are to be revealed; yet it 
ezcludes not other persons, bat that such crimes 
may be revealed to them as well as to che per- 
sons contained in the act: and tbe revealing 
tbereof to other persons would be counted good 
service, and not taken for a faultinthe revealer, 
Secondiy, The said earl, to whom the said writ 
was revealed, albeit he be not privy-counsellor, 
yet by tlie laws of this country he is born a 
connsellor, and’ was so at the making the said 
act, as alltise earls ın Scotlaud were then : aud 
therefore ıbe revealing to she said earl may be 
estissat to hare been dene conforım to the said 
sct. Tiurdly, The seid earl ıs-ane sheriff, and 
by the act of parliament the saids crnnes are 
ordained to be reveal«d to sheriffs, as one of 
the persons- mentioned in the said act: and 
tberefore the delivery ol the said quarrelled writ 
to the earl of Rotbes by the pannel, is clear re- 
vealing, and not concealing ; at the least is sach 
resealing, ıhat ia law und Justice slhauld liberat 
and free the pannel from the crime libelled in 
tbe dittay, and from the heavy pain that sollows 
tbereapon, being no less than the loss and tit- 
sel of his Iıfe. j 

And where it is replied by my Lord Advocat 
to that part of the snid defence, bearing that 
the act of parliament is of notorious and known 
seditious libels, and not of doubtsome and amı- 
biguous writs, which in reading may suffer di- 
vers senses and constructions, of the which last 
kind it is alledged that the writ quarrelled is: 
to the which it is replied, ‘ Ubi lex non distin- 
* guit, meque nos distinguere debemus.’ And 
seeing the act comprebends reproaches and 
scandalous libels, which are really so, et non in 
opinione ; the jadge and assyze should proceed 
according to the thing prohibited, and not leare 
place to the veil of opinion : To ıhat part of 
tbe said reply ie ıs duplyed a4 supra, That albeit 
the said act comprehends reprogchful and scan- 
dalous libeis, which are really so ; yet it follows 
not, for the reasons adduced in the first duply 
made to ıny Lord Advocat's first reply inıme- 
diately preceding, which I here repeat breritatis 
cause ; for here is all the controversy, Whe- 
tber my Lord Adrocar’s opinion in the dittay, 
or the panuel’s opinion in the defence against 
the dittay, shall carry the greatest force, seeing 
chey are hoıh different opinions. And IE seeıns 
most favoursble and most reasonable, that a 
nobleman’s kfe being qanırelled and drawn in 
question and bazard upon the interpretation 
and coramentary, that she pannel should have 
de prefexenoe anent the interpretation, for pre- 
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servation of his life, konour, aud estate ; eupe- 
cially in respect that it is not only simply ofs 
iered, that be would declare the true meuuing, 
wbich be always knew and understood, of the 
said writing, but likewise offers to make faith 
thereupon. And as this is most reasonable, so 
it ought to he favoured upon tlıe pannel’s part 
in this case, so henvy and so dangerous’ to him; 
for it is not denyed, but the act prohibits. the 
hearing, having, eoncealing, &c. of infamous 
and scandalous writings ; but tbis writing guoud 
eum cannot be called so: neither prohibits the 
act, that readers of such writings should other» 
wise read, know and understand the same, nor 
according to the knowledge that it has pleased 
God to givethem. 

And to that part of the Reply, bearing ıhat 
the Pannel cannot pretend excuse upon the un- 
certainty and ambıguity af the said quarrelied 
writing, because by the first view it. might and 
should have appeazed to him to have 
that nature; albeit in hbeis against subjects 
there might be some excuse by reading, retain- 
ing, and looking upon them; yet the pannel 
cannot pretend ignorance after the receiring 
thereof from Haıg, and commanicating the 
same to tlie earl of Rothes, that they found it 
of such a strain, as should not be presented: 
It is duplyed, Than chis part of my Lord Ad. 
vocat’s reply doth ee] force the pannel 
to fall upon the exposition- of the words of the 
said libel; which cannot be. eschewed, in 
respect of that part of Ihe replv, bearing that 
by tbe first view it might and should have a 
peared to him to have Leen of the nature of a 


-seditious libel: which the pannel flatiy refuses, 


and is formally contrair, because he never took 
it to’ be.so; for the first words of the said 
quarrelled writ are thir, (these) ‘ To’the king’s 
€ most excellent.majesty, the humble Supplica- 
‘tion of tbe lords and other commissioners of 
‘the late parliament, humbiy sbeweth,’ &c. 
And these being the first words of the said 
writing, if in reason it may be afırmed that the 
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of . 


annel cannot pretend excuse, because by the 


first view that writing containing these words; 
if, 1 say; it migbt and should have appeared to 
him co have been a seditious writing, the prm« 
nel remits himself about it to the wise and 
judicious deliberation of the yudges and noble 
auditors. For as it has been oft said before, 
and now netto be repeated, the pannel declares 
that he never took the said writing in his opi- 
nion and judgment for any other kind of writing 
or libel, but for ane humble supplication and 
reımonstrance, in all humility to have been pre- 
sented to his sacred majesty; and which accord- 
mgly was delivered to the earl of Rothes, to 
have been presented and by him offered to his 
majesty, and refused in manner contained in 


my Lord Advocat’'s own declaration of his sa» 


cred majesty'’s own speech and words uttered 
to the said earl of Rothes, the time of the of 
fering thereof: whercupon the pannel takes in- 
struments. And so the said quarreiled writi 
not beine atthe first view seditious, as is kbeil 
in ‚the dittay, and oontained in the reply, but 
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in the said first words being 2 most humble 
supplication; the pannel most justly pretends 
excuse, tbat seeing de facto the said first words 
are not .seditious at the first view, that therefore 
he ought nut to be convened by this dittay, as 
haver, hearer, and concealer of the said sedi- 
tious writing ; but ought to be suffered and per- 
mitted ıo make his own interpretation, that he 
never thought it so; and therefore cannot be 
pursued crıminally upon his life ıherefore, as 
the dıittay bears. 

Aud at that part of the Reply, bearing that 
albeit-in libels against subjects there might be 
some excuse by reading, receiving, and looking 
upon the same; yet the pannel cannot pretend 
ighorance, in respect of his depositions, after 
receiving from Haig, by communicating the 
same to the earl of Rothes, that they found it 


of such a strain as shoold not be presented: to. 


that it is duplyed, Tbat the saids depositions 
make nothing against the pannel; for the pan- 
nel did never deny the reteipt of the said quar- 
relled writing from Haig, nor that he did com- 
municate the same to the earl of Rothes, and 
tbat they-found it of such a strain as should 
not be presented. But tbe times being dis- 
tinguished, the doubt is soon solved; for 
tbe depositiuns apparently express not the 
times. For the pannel did not depone, That 
before delivery uf the said quarrelled writing 
to the earl of Ruthes, and before the earl 
of Rothes his intended offer thereof to the 
king’s majesty, that ahey found it of such a 
strain as should not be presented: but that 
confereuce betwixt'the earl of Rothes and the 
“ panoel, was long after the intended offer and 
refusing. At which time, upon the occasion 
of the .barsıness and misconstruction of some 
words, that speech was uttered hetwixt them; 
aud from that time furth, nothing further fol- 
lowed. And therefore the paunel’s deposition 
makes nothing for the said argument. That 
tlıe pannel could not pretend ignorance : in 
respect whereot, the said reply, and bail mem- 
bers thereof, ought to be repelled. 


It is fartber duplyed by Mr. Alerander Pear- 
son, That wbere it is replied by ıny Lord Ad- 
vocat, that the pannel’s opinion of the writ- 
ing, and the alledged probable calse of his 
iguorance to be a scandalous libel, adduced, 
cannot defend the pannel from concealing, 
&c. because the writing in itself ıs- really scan- 
dalous, and at the first view might and should 
have appeered in that nature to any man of 
the pannel’s understanding ; and who can pre- 
tend opinion ‘ vesciendo hoc quod onınes 
€ sciunt?’ It is answered, That the pannel’s 
opinion of the writing, and the probable causes 
of his ignorance of the same to be scandaluus, 
does defend the pannel from the crımes Hi- 
belled, not only for the reasons and laws al- 
ready adduced, in the matter uf ınjury and 
other crimes, which are most pregna ıt; but 
also because no capital crime whatsvever is 
or can be committed sine dolo, whereof the 

pannel is altogetber free in all sorts tbereof; 


Et a dolo vero et a dolo presumpto ex quali- 
‘ tate facti.’ © A dolo vero,’ which the pannel’s 
innocent intention evinceth in the defences 
proponed for him in the second exemption ; 
and there he is purged abundantly, for the rea- 
sons contained therein, which are here repeat- 
ed brevitalis cause. 


The Justice and Assessors continues this Dyet 
till to-morrow, the 12ch instant. - ° 


Curia legitime aflirmata, the said 12th of Dec. 
1634, &c. 


It is alledged bythe said Mr. Alerander 
Pearsen, and duplyed by the pannel. Secundo, 
Tbat the said Pannel is free * a dolo pr=sumpto, 
‘ quia tunc pr&sumitur dolus ex qualitate facti, 
“ ubs quis facit quod scit vel’scire debet se non 
“ debere facere : At in proposito nostro nulla 
© scientia nec Conscientia criminis in accusato, 
‘ nec ignorantia ejus quod omnes intelligunt.’ 
But most just and probable cause of ignorance 
of the writing to be scandalous, which would 
have affected even the wisest and most sagaci- 
ous then; although now er post facto, by preg- 
nancy and vivacity of spirit, the writing quar- 
relled being searched  unto exactly, the same 
being interpret by the dittay, and urged 
upon the panoel as seditious; which inter- 
pretation now of it, cannot make damriable 
the estimation and opinion of the writing 
quarrelled, which it had of before amongst 
men of common understanding, to make culpa- 
ble of capital crime: * quia injuriarum ssti- 
“ matio non addit tempus quo judicatur, sed ad 
“ıd \ o facta est referre debet;’ Expressa Leg. 
21. F. de Iojuriis, ‘ Et nunquam crescit ex 
‘ post facto prateriti delicti zstimatio.’ And 
it is hard that the pannel, upon error of judg- 
ment, should incur capital punishment. 

Where it is replyed by my Lord Advocat, 
That the pannel cannot pretend ignorance of 
the writing quarrelled, because by, his deposi- 
tion the 7th of June, he has. declared that he 
thought it not fit to be presented to his ma- 
Jesty; It is answered,. That the reply is not 
relevant, and that the pannel then thinking it 
not fit to be presented, hinders. not but the 
said writing being thought fit’ hy others to be 
presented to his majesty, and indeed otfered to 
his majesty, the paunel thereby was cunfirmed 
the more to think of it as a supplication, and 
may make the defences thereupon, bis credu- 
lıty foresaid. 

Where ıt is replyed by my Lord Advocat, 
“ Quod omnis ignorantia juris est improbnbilis 
‘et punibilis,’ and that the pannel can pre- 
tend no probable ignorance thereof; It.is au- 
swered, That the addition of tbe act of parlia- 
ment 94, auent cConcealers, whereupon this 
part of the dittay is only founded, had never 
‚trength nor vigour of law, (never being yet 
practised agaiısı any since the first ınaking 
thereof) but being as it were by desuetude 
abolıshed, ut supra in our first exception, shews 
that the ignorance thereof is neither impruba- 
ble, nor punishable against the pannel., 

Were it is replyed. bymy Lord Advocat ta 
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that part of the fourthexception, bearing “ quod 

‘ eredulitas id furtis prebat causam probabi- 

‘lem, and that by parity of reason it should 

have place also in the matter of infamous libels; 

w the which it is replyed, © Quod illa credulitas 

‘aliter probanda est quam per juramentum 

‘ rei:’ It is answered, the Panne] u 

not his credulity of the writ quarrelled upon his- 
own Declaration, only, but also upon other, 
circumstances, evidences, and presumptions, 

already adduced in the said fourthj exception 

and former defences; which cdlearly evinces the 

pannel’s credulity, and the justness thereof, 

Where it is replyed by my Lord Advocat to 
that part ofthe exception, proporting the words 
of the law where it ı8 said, ‘ Ib; de obligando 
‘ et liberando quzeritur, propensiures esse debe- 
‘ mus ad liberandum ;’ to the which it is reply- 
ed, That the law cited has no place in de 
and manifest crimes, as this is: It is answered, 
that the reply takes controversum pro confesso, 
That the crıme whereupon the pannel ıs ac- 
cused is clear and manıfest, which it is. not; 
but in the notion of a crime (if any there be, 
wbich we do not grant) the same is most ab- 
struse and obscure: and if any clearness be, 
it is for the pannel’s innocency; in #espect 
whereof, the exception stands relevant, notwith- 
standing of the reply. 

It is further deslse by Mr. Roger Mowat, 
to the reply made by my Lord Advocat to that 
part ofthe said fourth defence, bearing that 
the Lesizrz is not punishable for not appre- 
hending and not revealing, upon an act become 
in desuetude, because the leidges are ruled by 
the laws of che kingdom, as the acts of k.' 
James 1, and k. James 4, bears; and that there 
is no prescription in laws, and that © omnis 
* jguorantia juris est improbabilis et punibilis.’ 
It ıs dunlyed, That albeit the leidges are and 

be ruled by his majesty’s laws, yet 
where laws are become in desuetude, and have 
never been practised, the leidges ought to be 
certified thereof, and new intimation ouglıt to 
be made, as in the first defence at length. is 
contained. And neither of tlıese can be al- 
ledged in this present case; and therefore the 
dangerous consequence of this and the like 
laws ought to be prevented before the same be 
practised, which is the mind of the law-giver. 
And to that, bearing that there is no prescrip- 
tion in laws; is is duplyed, that desuetude 
must be estimat egaipollent to the prescrip- 
ton of laws obscure, or that are not in daily 
custom. And where it is replyed against pro- 
bable ignorance, “ Quod omnis ignorantia juris 
‘est improbabilis et punibilis ;’ it is du iyed, 
That © ıgnorantia juris in damnis vitandis non 
“nocet :’ andthis isour case. And where it is 
replyed to that part of the said fourth defence, 
bearing that the pannel had probable ignorance, 
the dene ought to be repelled, because the 
nature and strain ofthe quarrelled writing must 
be the rule of the punishment or impunity, 
and not the opinion of the pannel; * Et quod 
‘est ignorantia maxime inezcusabilis nescire 
* boc quod omnes sciunt ?’ it is doplyed to the 
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said reply, That the pannel still contends that 
the nature and strain of the supplication quar- 
relled may be the rule of his punlshment and 


impupity, according to his opinion of the right _ 


meaning and sense tbat he made thereof, for , 


ibe reasons already adduced in the former 
duplies immediately preceding; wherein the 
pannel contends, that wich reason he himself 
must be the only trucheman and interpreter of 
the said writing, in case any utlıer commentar 
or interpretation be made thereof, containin 
such a sense and meaning, as heinz Eee 
and admitted, will bring upon bim the punish- 
ment of death: which duply is bere repeated 
brevitatis causa. j 

And where itisreplyed, Thattbe Reproaches 
and Exprobations therein contained are so 
nottour, that the pannel nor none of his judg- 
ment could pretend ignorance on the readin 
thereof; it is duplyed uf supra, that the pannel. 
refuses his having knowledge of any such re- 
proaches, and professes his ignorance thereof; 


albeit he read the same, and others likewise. of 


better judgment than himself, who did never 
observe nor find out the like, according to their 
Judgment and understanding. Which re- 
proaches and scandals, if they had perceived 
and remarked, (as they did not) would have 
tnuched them as near as any other of his ma- 
Jesty’s subjects whatsoever of ıheir quality or 
degree : but seeing the pannel, and the rest of 
the hearers and harers of the said quarrelled 
supplication, pretend their ignorance furesaid 
of any such knowledge, as is now expressed in 
the said dittay ; the pursuer can never be 
heard to force any other knowledge upon them; 
to that end that they may be found guilty of 
the crime libelled, and punishinent of death 
therefore. 

And where it is replyed, That it is © igno- 
‘ rantia maxime inexcusabilis nescire hoc qguod 
‘ omnes sciunt ;’ it is duplyed, that my Lord 
Advocat will do well to apply that rule to the 
present case, and show “ quod sit hoc quod 
“oınnes sciunt.’ For if his lordship means by 
his dittay, tben that rule can have no place 
here, because no man knew any such glosses or 
interpretation of the said supplication, but tbe 
pursuer himself, before the coming furth of the 
said dittay. And if before tnat time many 
were of anether opinion, concerning the mean- 
ing uf tbe said supplication ; then niy Lord 
Advocat cannot be heard to say, that it was 
‘ jgnorantia maxime inexcusabilis’ in (he pannel 
‘ nescire hoc quod omnes sciipt,’ seeing no 
man knew that wbich was set down in the said 
dittay, but my Lord Advucat himself: and 
many knew, and yet know, that the said quar- 
relled Supplication in their judgments and con- 


* 


ceptions carried with it no such meaning or 


construction. 

And where it is replyed, That the Pannel’s 
Defence, founded upon his depositions which 
he made voluntarily for satisfaction ofthe com- 
mittee, cannot be respected, because the most 
substantial parts ofthe dittay are founded upon 
the said quarrelled supplication, and not upon 
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tbe pannel’s depositions; and that his denial 
of knowledge by oath, cannot liberat him from 
tbe. pain of death: It is duplyed, That albeit 
zaany substantial points of ıhe said dittay be 
founded upon the said supplication, yet they 
are founded upon the pannel’s depositions 
also. And albeit ıhe said dittay quarrels end 
impugns the said supplication in sundry pa» 
sages, which the panael doth not maintain as 
they are expressed in the dittay, because when 
he and the other supplicants read and heard 
the said supplication, they found no such mean- 
ing ia it; and they leave the defenoe of that 
commentary to the author himself, and declare 
ut supra by their judgment they found it not 
of such a strain as the dittay bears : the deela- 
ration ougkt now to be received, for clearing 
of the pannel and remancnt supplicants from 
all suspicion of such knowledge as the ditteay 
bears upon them, for the reasons foresaids, con- 
tained in the former defences and duplies. In 
respeet whereof, the said reply ought to be re- 
pelled, in respect'of the saids depositions alneady 
given, and of the pannel’s declaration upon 
oath, which he now oflers to give. : 

‚ Were it is replyed to that part of the said 
Detence, bearing ıhat albeit the said alledged 
libel should be now found to be infamous, yet 
cannot be drawn back, that there needs no 
deciarator of the judge; consequentiy may be 
drawn back, because it was infamous from the 
beginning: it is duplyed, tlıat the defence 
stands relevant notwitlstandiug the reply. 
Which defence bears expressiy that the pannel 
and other supplicants received the said libel 
(av quarreiled) as an humble supplication ; 
and in token of their said knowledge addressed 
the same to be presented to his sacred majesty, 
as tie said defence bears. And so what has 
been found out since to be therem by the pur- 
suers, and those of deeper wit and knowledge 
than the pannel and other supplicants, cannot 
be laid to their charge ; for whom all pre- 
sumptiens are most clear and evident, that 
tbe pannel had never so much as one thouglıt 
or opinion, as is Oontained in the dittay. - 

Where it is replyed to that part ofıhe ex- 
ception founded upon the instance of treason, 
as the same bears ; it is dupiyed, that my Lotd 
Advocat in that answer takes eontrosersum 
confesso, ever taking this for a greund that the 
supplication is seditious and scandalous, and so 
to be reputed and holden against the pannel 
amd others in like case, which is still denyed, 
for the reasons before adduced. Where it is 
auswered by my Lord Adrocat, that that pert 
of the said defenoe auent the revealing to the 
earl of Rothes is not relevant, in respect of the 


‚act of-parliament ; it is depiyed, and ought to 


be repelied in respect of the former duplies an- 
swering this point, that earls, the time of mak- 
ing the seid act, were born oounsellors; and 
&hat the earl of Rothes was a sherifl, which the 
act allows, . 
And where it is repiyed, That the offer to 
his majesty mom relosat, except it were alledged 
“br he oflered it as a seandalous libel; it is 


duplyed, that the said reply is no ways relevant, 
because it was sußicient by presenting it to 
his royal majesty tn reveal the same in that 
manner: and it cannot be now known whether it 
woald have been so thought by his sacred ma- 
jesty, elbeit he refused tbe samen ; but it is 
certain that tbe pannel and the presenter would 
never have presented the same, »f they had 
thought it scandalous. And that part ‘of the 
defeuce, bearing that it was revealed Ye 
presenting, needs not to bear that ıt was oflered 
to be presented as scandalous, for that was not 
their end, neither had they any such meaning 
by the said presenting ; their intention being, 
as is contained inthe said defence, to have ıt 
presented as an huinble supplication, t0 receive 
a gracious answer, as other remonstrances had 
gotten before. And'so tlıere is no to 
aliedge it was to be presented as a scandalous 
libel. 

And where it is repiyed, That (graating) the 
said revealing to his liest night have dee 
sustained as lamful, yet the pannel is guilty of 
death for not apprehending ; it is duplyed, ıhat 
the said reply ıs nut relevant, because if the 
seid revesling was lawful, ergo there was ne 
necessity of AD ale; for the words of 
the act of perliament anent the probibition 
are alternative. And alheit, as it is answered 
before, tbat the pannel thought Mr. Haig to be 
author, yet in respect of ıhis Conceptiun of tbe 
said libel, hetbought him not to be such an 
autlıor as merited appreliension, because the 
said libei in ius opinion fell not within the said 
act of parliament. And repeats bis former an- 
swer, and the tno practicks about the appre- 
hending of free leidges ; adding thereunto the 
late lord Maıwell'spractick, who having appre- 
hended by rirtse of a commission, was not» 
»ithstanding forefaulted therefore. 

To the reply, bearing that my Lord Advoecast 
grented that the circamsiances of the receipt 
of Haig’s letter are uot ensential parts of the 
dittay per se, hut used as aduunicles 0 argre- 
rat the pannel’s crime of not apprehending, 
and giving him occasion to e, and enter- 


-taining of correspondence with him therentier : 


it is duplyed, tat en and his procu- 
rators accept of ıhe said answer, and protest 
that no respect be had thereto, as ane essential 
part of the dittay. And the alledged onr- 
respondenoe is no waye relerast, not bearing 
that the pannel did write letters to Haiy: for 
correspondenoe must be mutual, otherwise it 
cau be no correspondence. 

Where it is replied, * quod non est hujus lo- 
‘ei’ to produce Haig’s letter ; it is dupiyed, 
That it is * maxime hujus locı’ to be produc- 
ed, if that part. of te Dittay founded upon 
it be found relevant, becmuse ai were alrendy 
produced by warrand ofımy Lord Jastice ; and 
being aow produecd, nothing aball be found in 
them to carıy any for that part of the 
said Dittay. And being produced to the pan- 
nel, and his precuratore for their information 
and. defence, must En be produced to be oom- 
pared with thasaid Dättey. Forif key ekall 
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find that the Dittay and the Letter do not 
agree, then that part of the siid Dittay found- 
ed upon the said missive will not be sustained, 
and so cannot be put :o the knowledge of an 
inquest. In respect wherenf, tlıc haıl replies 
a Fi the meinbers tbereof ought to be re- 
pelled, 

‚ It is dup!yed by Mr. John Nisbet; Where 
it is repiyed by my Lord Advocat, That the 
dispute against the relevancy of the qualifica- 
tion is superfluous, because the general sub- 
sumption tonform to» tlıe act of parliament 'is 
per se relevant: it isduplyed, That the gene- 
tal is not relevant, “ quia non Oportet in crimi- 
* nibus vagarı,’ Leg. Libellorum, F. de Accu- 


sationibus: ‘ Et locus, et tempus, et minutia' 


* delicti exprimenda sunt; alıoqui accusatio 
“ipso jure est nulla’ Clarus, $ final. Quast. 
12, num. 8. 

Whereas it isrreplyed by my Lord Advocat, 
Thar the Dittay ıs not contrair to itself, be- 
cause of the acquainting his ımajesty by my 
lord RRothes’s means does not expiat and purge 
ihe concealing, iny luord Rothes not being one 
of these persons to 'whom the delators of such 
pieces, and authors thereof, is appointed by the 
act sf parliament: it is duplyed, That these 
persons are only specificd for receiving of such 
delations in subsıdium, where the revealer 
knows not any other summar and secret. way 
to acquaint his majesty; and not to tye them 
io an Se rırcuit, where by a more 
compendious way his ınajesty may be acquaint- 
ed, and the authors snpprest. And we repre- 
sent the inconvenient to ensue, if parties by 
whose means his majesty has been acquainted 
with pieces of that kind, shall be obnoxious to 
the pains of the act for not seeking a bailly or 
sheriff, to tell unto them that which by other 
dnd more direct means is shown to his majesty. 

Whereas it is replyed by my Lord Advocat, 
Tbat the acıs of parliament require not a judi- 
cial declarator of the nature of such pieces, nor 
the former knuwledge of the party challenged, 
but without distinctien punish the not revealers 
and not apprehenders of the authors of pieces 
materially seditious; * Et ubi lex non distin- 
* guit, nec.nos distingnere debemus : it is du- 
plsed, That statutes being particular conclu- 
sions of law, presuppone principia universulia 
et prima, and imply intrinsecally ıhe common 
notions of law and reason. And therefore see- 
img in reason there Canuot be acrime of con- 
cealing, unless the piece or author alledged to 


be cuncenled were either declared to be, or to 
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num. 5. Codice de Episcopis et Clericis,- 
‘ Ubi perstringit imperitiam judicun: qui verbis 
® statutorum imordicus inherent, et multo magis 
“ cum dolis requiritur, vel expresse vel tacite, 
“tunc enim nec lata culpa sufficit, tacite au- 
“tem requiritur dolus, cum statutum utitar 
‘ verbis,.nullus audeat vel prasumat.’ Which 
are expressly in the acc of tiıe 10th parliament ; 
„and must of necessity Le considered to under- 
stand the addition cantained in the act of the 
1sth parlinment ; ‘ Idque multo magis in de- 
‘lictis que de sua natura requirunt dolum - 
€ prout est falsum injuria et similia.” Phar. 
Quzst. 87, per totam. Whereas it is replied, 
“ Quod Judex debet procedere secundum natu- 
"ram rei prohibitz,’ and should not leave 
place to clude the faw sub velv opinionis ; it is 
duplyed, Tlıat by all statutes of that nature 
crimes are only obviated and prohibited: And 
ı%,e judge'should proceed to try whether crimes 
be committed, or not, and not 10 condemn 
escapes or errors of judgment, which are not 
arbitrary to the will to shun, but depend upon 
the disposition of organs and representation of 
fantasıns, which are exhibited * ab intellectu 
‘“ agente,’ and * necessitate intellectum patien- 
‘tem,’ to ane assent, where it is furnished 
with no probable grounds to elide the.same; 
as is knoun even to the novices in philosophy . 
by that trivinl maxim, * Intellectus per assen- 
‘sum premissarum convincitur ad assentien- 
° dam conclusioni, saltem quoad specifica- 
‘“tionem. And where my Lord Advocas 
would expose the weakness of the pannel’s 
Judgınent in not discovering the nature of sedi- 
tious pieces, to enlorce the punishment of a ' 
crime, it is duplyed, That te law is not eluded 
by the slender pretence of opinion ; but the 
pannel’s conception of the piece, verified by his. 
oath, and by all possible presumptions, which 
we have at length deduced, must liberat him 
from the guilt and pain of the crime, seeing in 
law * carent animo injuriandı ex qun criımen 
* consistit,’ verified by the oath of the party; 
and any assisting presumption imports absolvi- 
tur, as is already shewn by the forecited laws, 
and the harmony of doctors. And wierens it 
is replied, ‘ Quod ignorantia juris non excusaf 
tin delictis atrocivribus ;’ it is dupiyed, That 
* jgnorantia juris’ being at tlae most * lata cul- 
‘ pa. zauiparatur dolo, et non excusat in ac- 
“tionibus descendesnitibus ex contractu, vel 
‘ quasi, sed excusat in criminibus vel delictis, 
€ quia voluntas, qua maleficin distinguit, spec- 
* tatur, non veritas vel exitus.’ Leg. Divus 


the panuel’s knowledge were, such as he ought | Hadrianus, F. ad Legem Corneliam de Sica- 


tn reveal, because celare ıs relative to know- 
ledge ; it is not relevantiy subsumed that Haig 
was author of ane piece materially scandalous, 
and that the panel revenled him not, unless’ a 
former knowledge were assumed likewise. 
And the law itself furnisheth a ground for this 
distinction, because the word “ concealing’ im- 
porteth knowledge: * Et statuta punientia de- 
* licta capitaliter non habent locum nisi dolo 
‘ jüterveniente, etiam quod de dolo non fiat 
* mentio.’ Paulus de Castro in .Lege Nemo, 
voL. Ik 


riis. Phar. Quast. 87. “ Ubi regulariter do- 
“]Jum requirit, et ubı abest dolus, penam as- 
© serit cessare, idque etiam in crimine lese ma- 
© jestatis,’ num. 10, et per totam. And the, 
atrocity of the crime excludes not a probable 
excuse, “Quia causa quziibet, etium levitas, 
© credulitas excusat a dul» regulariter.” Phar. 
Quzx-t. 90, num, 1. * Et non solum si sit levis 
© sed coloruta et irrationabilis imo etiam teme- 
© rarin ct bestialis.” Jdem ibid. num. 3. Ubi 
refert doctores contordantes Claudius Battan- 
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die, Reg. ‘ Si fatua credulitas a dolo excusat , the paunel’s conception thercof, because it is 
‘ cum vebemenubus presumptiombus proba- | ouly required that che piece should be realiy se- 
“tur, num. 1& 2. “Et causa levis excusat | di-ious; it is duplyed, 'I'hat in ınatter of crıne 
* in crimine injuriarum, et ad excusandum suf- | tbe intention and Conception is most considı r- 
* ficit error verus vel presınnptus.’ Phar. dicta | able, as is already inculcat ; and when there is 
Quzst. num. 20, * Et levıs causa excı,sat etiam | a question anent the credulity of tlıe party, his 
“in crimine les majestatis.’ Ibid. ıruım. 26, | credulity is probable by oattı, Barad. $ Recte 
* Et multo magis in iis qui de sua natura nec | Lege interomues, T. de Furto; especially where 
* de jure cirili reprobata sunt :’ As ıs the points | there concur some presumptions. _Wherens it 
of not apprehendiug and concenliug. *Ibi] is replyed, That “ ıgnorantia est inexcusabilis 
* eniıwm dolus non presumitur, et si quis sic ege- | * nescire quod omnes sciunt;’ and that the 
* rıt sine dolv ct anımo delinquendi creditur | pannel’s narrow adierteucy and canvassing of 
© agentis assertioni ex quo habet pro se juris | the piece challenged, in readiug, copying, ad- 
‘ presunnptionem. Num, 14, et num. 90, | vising, interlining, Joined with his opinion anent 
“ Et ignorantia Juris excusat a dolo.’ Nuin. 91. | the presentation thereof, excludes all presump- 
* Et crassa- supina et affectata excusat ex Opi- | tions of ignorance ; ıt is duplyed, that ıt cannot 
“nione Baldi et Tiraquelli,' quo citat. num. | be said “ quod omnes sciunt,’ seeing my lord 
99. © Nisi sint circa ea que sint de jure natu- | Rothes, a nobleman of eminent quality and suf- 





* ralı gentium et divina prohibita.’” Whereas | firiency, made otler, at least mention thereof, 
it is replyed, That the pannel cannot preterel | as a supplication to bis majesty, for Ue pannel’s 
Ignorance in respect of ıbe piece conspicuously |, opinion. It is nlready unswered fur his per- 
ınfamous, and of the pannel’s »ulficiency and ' pendirg ofthe piece; it is so far from argre- 
‚gnalifications, and in resnect of the person in- | vating or convincing his knowledge of the piece 
Jurei, being his sacred majesty ; and therefore | to be uf that nature, that he is confident ılat 
exclud«s,all exenseupon cu iosity, or any other | indiderent and impartial judgınents, the more 
respe« ts, cxcusable by the law, and, at lust, in | they advert to the strain of it, they will be the 
respect of the pannel’s disapproving of the | more edificd of the nature of it, that it is not so 
pie.e in his own depositions: It is duplyed, | nottourly injurious. And therelore the pannel 
Tuat the piece is not notiwurly infamous for | prote sts ıhat bis procurutors may vindicate his 
the reasıns adduced. And here we prutest, | conceptions of it, and remonstrate the strange 
That ıny Lord Advocat’s odious derypbering of | inferences that the Dittay makes of it. Where 
the piece, necessitates us to vindicate not it- | it is replycd by mıy Lord Advocat, That appre- 
self, but the conception that the pannel had, | hending ıs warranted and enjoined by tlie acts of 
and that aoy man may have, tliat is not pre- | parlinment, and therefore not dangerous; it ı8 
vccupied witu the unnatural glosses of the | duplycd, That apprehending is warranted, when, 
Dittay. And für te pannel’s qualifications, | parties are able, by lawful probation, to bind 
it evinceth that he would not have delivered | upon the persons apprehended the guilt of the 
a piece nottourly infum- us to be presented | crime for wbich they delate and apprehend theın. 
to his inajesty‚as is ackuonledged by tlie Dit- | And that even in the crime of Iıse majesty 
tay, and so to have endangı red his honour and | there ıs no warrant tn apprehend parties, albeıt 
lite, if le had had any such conception of ir. | known to the apprehender; guilty of tlıe crime, 
And for the pinnei’s disproving of he picce, it | unless they be able to qualify und prove the 
sonvinceth nut his sinis!ro! s Intention in using | guilt, under the pain of Taaukwalın and reta- 
or having a piece di-pruvable, because it is not | liation in case (hey succumb. \Vhere itas re- 
deponed that he dıs) roved it us seditivus or in- | plyed, ‚U’hat the most material parts of the Dit- 
farnous, but “ quando verba Confessionis sunt | tay are founded upon the nature of the piece 
* dubia, possunt et debent d« clararı et interpre- | itself, and not upon the pannel’s depositious; it 
‘tarı per confitentem, et u incliorem partem.’ | is duplyed, That howsvever there results a rele- 
Phar. Quast. 81. vum. 38. * Et coniessio du- | vant defence in law upon the pannel’s absentia 
* bia ct imerta isterpietatur in bLonamn partem | unimi, which is probable by his vath, assisted 
‘in lavorem conkteutis, et secundum illius in- | with presumptions; aud is admitted in the most 
* tentionem.’ Bald. in Leg. Unica num. 28, | strict inquisitions, as is constant by the uniform 
Codice de Confe:sis. And the pannel declares | and constant harmony of all criminalists. 
that be disproved it not as seditious, but fit to | Whereas it is replyed by my Lord Advocat, 
be suppressed "in sespect of his miajesty’s will | That there needs not a dechurator of the judge 
expre«sed to my lord Buthes anent pieces of | to be drawn back; it is duplyed, That ın all 
that straın. \Whereas it is replyed by my Lord | countries wberethe concealing of heretic Looks 
Advocat, That the defect of the common law, | is punished, a judicial declarator is necessarily 
An the points of concealing and not apprehend- | required; and the private opinion and mistak- 
ing, cannot be obtruded, and that thcıe can be | ing of parties before declarator was never cen- 
no prescription of laws; yet there is antiqua- | sured, much less punished. 
tion and desuetude, as we have before slewn: | Whereas it is replyed by my Lord Advocat, 
And the defect of the common law is adduced | That the maxim, * Proniores debemus esse ad 
as a probal..e candour of ıhe desuetude in points |“ liberandum non habet locum in atrocivribus 
deburding tıom the common law. Whereas it | “ et delictis contra principem ;’ it is duplyed, 
is replyed !yıny Lord Advocat, That the na- | That we retort this answer, * ubi lex non dis 
ture of the piece must rule, notwithstanding of | * tinguit nec distinguere debemus. Et non de- 
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< lingait qui in dubio contra fiscumn respondet,’ 
F. de Jure Fiscı; * et turpe est et princıpi in- 


s jur.osum credere inventum qui principem um- 


© nibus benefacientem, neininem lerlentem, in- 
* juria velit etlicere; et quaris excusatio etiam 
< levissiına et maxiıne fatua in criminibus atro- 
° cissimis admıttitur.’ z 
It is added by Mr. Robert Macgill to the pre- 
ceding duplyes, That where ıny Lord Advocat 
repliech, that “ juris ignorantia non excusat ; 
th’t the said rule may be understood * in Jare, 
“ quod usu invaluit::’ for even ıf in these prtiy 
statu'es anent the inflicting of pecunial puins 
cunt:uned in the 9ıh act, parl. 21, 1612, a new 
inti-nation of thein is thought Atting to put tlıe 
leidge, in mala fide before they be practised, 
what then in this act, and some others, under 
the compass whereot sundry here may fall, shall 
there not an intimation be required where life, 
honour, and lands, are in danger, and a capital 
pain to be inflicted for tn put the leidges in male 
fide ? Item, Where it is r.plyed, * Quod nec ig- 
° norantıa facti excusat propter presumptumm 
© dolum ;’ it is answered, that the pannel’s * ig- 
< norantia facti” is © ab omni doli presumptione 
© aliena;’” who could never think that under the 
geucral law, conıained in the äddition, could 
corme in all sort of inordinate speeches, and all 
sort of bearers, concealers, and not apprebend- 
ers. And for the excusing of any dolethat can 
be presumed, he ndduces the knowledge of law 
and reuson, wbich ought to expone all munici- 
pal laws, ut eviletur ubsurdum ; which is, that 
all sorts of inordinate speeches or writs, even 
agnınst a prince, and all coucealers and not ap- 
rehenders, should be punished alike: For the 
ritor says, © Sı quis adversus ea fecerit, prout 
© qguaque res erit, annmadvertam.’ Leg. item 
apod Jabionem 15. G. 251. 28. “ Ubide Dr 
* narum distinctione ex Circumstantiis Juxta Le- 
© gem aut facta 16. in principio,’ F. de peenis, 
© quam consideratione affectus et anınfus facı- 
“ entis maximum habet momentum,' Leg. ılla 
3. $ 1. dicıa Leg. 15. $ 38. Lege si quis certum 
26. in fine, F. de Injuriis. So that my Lord 
Advocat’s rcply anent credulity, that it excuses 
not, and that it is not a sufficient warrant ad ju- 
ramenlum purgatioum, and thät it ought nat tn 
be here received ; tbe same ought to be repel- 
led, because ‘ credulitas sive justa sit Causa sive 
* injusta excusat ubi dolus requiritur,’ as in our 
case, Clarus, $ finali, Quzst. 60. nun. 22. 
“ Et quod recipiatur juramentum purgativum 
€ concorrentibus aliis ad anımi boni probatio- 
“nem indiciis coustat,’ per Phar. Quiest. 105. 
Inspect. 3. post num. 111. ° Leva vero judicıa 
* suficere,’ ait Alexander, Conc. 115. Columua 
pennitima, Volamine quarto. ‘Er a delicıo 
‘ etiam conventicula, et male cnngregationis, 
‘ causam vel leven excusare,’ ait Cruvettn, 
Conc. 4. num. 26. But so it is, there may be 
many good reasons alledged, wherefore the 
pannel had a good mind; as, that all which is 
ın this quarrelled petition, might have been 
proponed in parliament. And the rest of the 
rcasons adduced in ıny second exception, “ adeo 
‘ wt dolus non sit presumendüs” against the 
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pannel; neitl er is the argııment grod that he 
pannel disailuwer ıt, or thought it not tit for a 
tıme, ergo he thought it seditious uegulur seyui,. 
And because ıny Lord Advocat, in all the 
members ulnınst of bis reply, returns upon this, 
That the piece uf itself’ 1> really seditious; and 
that ob-curiiy anıl ambiguity +! words may ve- 
ceive evasıon «nd excuse amonz subjects, but 
not nthe case of the pannı I: Tauswer, that 
the exception s ands good, notwithstanding of 
tlie reply, in respect of ıhe examples a d cases 
following. And, first, I confes« tlıat such inor- 
dinate speech: s and writings as were utiercd 
betwixt Catıline and his complices agatıst & 
government, and against a prince’s progenitors, 
or his person, in that sort are punishalile both 
in the person of the speaker aud peuner, as 
also of the heurer, nut rewaler, and not ap- 
prehender; wherein the case of this addition ig 
verified : and no others are henrers, n. t reveal- 
ers, and not apprehenders. Clarus, $ ultima, 
Quest 87. num. 2,et3. But mark in a se-' 
cund case, * Qund nobilis qui dircctis verbis et 
“ assertionibus dixit, ait, scripsit, princıpem 
‘suum non habere anımum remunerandi ; Iy 
Matheus, De Afflictis, decisione 307. num. 7. 
is not thoueht punishable by the ordınary 
Judge: but “remittendus,’ ut in Leg. Unica, © si 
‘ quis prıncipi wuledixerit ubi tamıca mmprope- 
‘ ratur defecıus liberalitatis, que est precipua 
‘ yvirtus in principibus‘’ as our Saviour himself 
affırms, Luke chap. 22. Eugyirss Bountilul, 
The third case is of him who spake or writ 
that which by interpretation might be miscon- 
structed to ane evil sense, ns was said in the 
second part of ımy first exception: and reniits 
also to tlıat comment of Menochius, adduccd 
by Mr. John Nesbit. And were nıy Lord 
Advocat would eschew, by saying that Meno- 
chius had not such a law as we, und that we. 
ought to be gurerned by our own laws; remits 
to the end of my first exceptinn anent tlre cx- 
position of all municipul laws, according to 
reason. Ubi Gaylus expones tlıe maxinı, * Ubi 
‘lex non distinguit nec nos distiuguere debe- 
“mus, et nt vitetur absurdum paritauis;’ our 
laws may be so expounded. Ergo if the au- 
thors of these last speeches and writings be 
scarcely puni-herl, far less ought the heusers, 
not revenlers, and notapprchinders; for evenin 
apprehension, * qu& est Captura Oportet ut con- 
“ stewde cıiminis enorm tate,’ which is not here. 

I istriplned by n;y Lord Advocat, That he 
finds no necessity to triply. But ıfthe Justice, 
and his lordships assessn:s, require any thing 
to be expluined in that which ıs dup!yed, upon 
significatiou of their pleasure, he shall be reudy 
to expend all dunbt» zerbo, which he did. 

The Justice General continues this Dyet till 
to-morruw the 13th. 


The said 13th of December, 1634. The 
Justice conti .ued the Dyet till the 16th of De- 
cember, 1634. 


Curia legitime af rmata, &c. and Procurators in 
Defence, ag before, 
Mr. Roger Nuwat, us procurator for the 
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pannel, repents only the former defences, and 
duplies uf thein, anent the revealing by the 
pannel to the earl of Rothes of the supplicatiun 
or petition contained in the dittay, andtbe earl 
of Rothes his offering thereof to the king's ma- 
jesty ; and that the act of parliament is satis- 
fied thereby, which does not exclude the re- 
veal:ng to other persons, nor are mentioned in 
the saıd act: but aflırms positire all manner of 
revcaling, wbereby knowledge may come to 
his majesty, which is the end of’ the said re- 
vealiog, suflicient, as said is, in ane act of this 
kind, which has never been in custom. ° And 
so revealing being clear, as said ix, there needed 
no apprehending. 

My Lord Advocat repeats his former en- 
ewers, That the revealıng is not clear nor rele- 
vant; and albcıt ;t were, that tbe nut appre- 
hending makes the pannel guilty, and so to fall 
under the pu:-Ishment cuntained in the act of 
parliumnent lıbelled. 

It ıs alledyed by Mr. John Nisbet under Pro- 
testation, '[hat the vindicating of the libel 
challenged from the glusses oftlıe dittay, shall 
not import any approbation thereof either by 
the pannel or bis procurators; but in so far 
asthey are necessitat, by my Lord Advocat's 
replies, to sindicat the pannel’s innocency in 
the heuring, or any other accession to the said 
lıbel challenged. It is first replyeid by ıny 
Lord Advoc:ut in his replius, bearing tbat the 
nature of the piece is so notoriously infummous, 
that at the first view it is appurent to ıhe most 
shallow and ordinary understanding, to be in- 
Jurious to bis majesty in all tLe points libelled: 
ıt is duplyed thereto, that the points uf the al- 
ledged libel import no reprouch tu his majesty’s 
, person, estate, or goveriment, in tne pannel’s 
conception, for these reasuons : 1st, That point 
ancnt gesture is not reproachliul, because, * sub- 
‘ jecta sunftalia qualia priedicata dem:onstrant,' 
Bartolin, Primario Leg. 3. F. de Instructo vel 
Iostrumento Legato. And there isn» injuri- 
_ ous attribute enunerät, to defame his majes- 
ty’3 gesture; but ir is only atlirmed, that his 
inajesty’s notes bred a fer, which is aue atıtri- 
bute of casuality, and not of quality. Se- 
condly, the intention of his majesty’s noting 
could nat be conceived by the pannel to be aue 
taxing of his maje-ty of any point of indiscre- 
tion or. injustice, unless the act of noting had 
been qualitied in the alledged libel to be unjust, 
or indiscreet ; which were sacrilegious to think 
of a prince estranged from his country, and 
from the occasions of knowledge and knowing 
of his subjects: for lie may in justice’and ‚wis- 
dom reinark the opinions of the lords of par- 
Jiamwent, and thereby probably to found a con- 
Jecture of ıheir inclinations ta his majesty’s 
service. . Tiirdly, tbe ulledging the noting of 
tlıe names of the dis-assenters could not at the 
first be conceived ta imply an ofhcious prying 
into the gesture of the prince, but rather a 
loyal fear of incurring the king’s displeasure ; 
takınz hold of a simple gesture, whereby his 
majesty ınight have seemed to have taken no- 
Kos uf theis untowardness to his majesty’s ser- 


vice. Fourthiv, there is no ground of reproach 
inferred upon ls gesture, as the dittay bears. 
It is duplyed to that point anent his majesty’z 
refusal to hear the reasons of some dis-assenters, 
That the first part of Ihe Answer to tbe former 
point quadrats here. Secoudly, The alledged 
refusal of his majesty to heur the reasons of 
the dis-assenters, cannot be so readily con- 
ceived to rub matter uf reproach upon his 
majesty's sacred person or proceedings; but in 
the contrair argues his majesty’s royal goodness 
in nut accepting the scrupulous, preposterous 
anticipations of reasous before voting In parlia- 
ment, as being dı rogatory from ıhe antient and 
hereditary liberty of noblemen’s votes, and 
from his majesty's royal bounty, ready to ac- 
quiesce in ıhe free opinion ol his estates; and 
far from a previous and partial espousing of 
either part of any debatabdle point, beiure the 
final decision in parliament. And as for the 
inference of fear to became obnoxious to his 
majesty’s di-pleasure, it is not ane inference of 
ane reproach, but rather of a dutiful love, which 
dehords (runs out) ofttimes into a needless fear. 

It is answered to that point of tie Dittay 
chailenzing that passage, viz. * Tlıat tbe op- 
“ posing of resulations carried by pluraliıy of 
© votes, was never ccısured by a prmce of so 
© much Justice,’ contains no subject of reproach ; 
but on tie contrair, ane ample aud due acknow- 


| ledgment of hıs majcsty’s undoubted goudness 


and justice, used as an argument to deprecat 
his majesty's censure, as incompatible with his 
majesty’s goodues«, and the example of ather 

princes like to bis ınnyjesty. 

It ıs answered to that point of the Dittay 
bearing tlıat his majesty’s honour is undermined 
by the aiirming a general fear of innovation in 
essential points of religion, that his majesty's 
honour is not stained; because tbere is nothing 
afirmed to have been done by hismajesty, which‘ 
night occasion any such fear; andıbe panick and 
gıouudless fear of subjccts, reflects nu reproach 
upon a blameless prince. Secoudly, It is atirmed 
that there is feur of novation intended, but not 
by his majesty, as is clear by the motives of tlıat 
fear adduced by the supplicants, viz. * That 
“there is allowance of printing Arminıan 
* books ;’ which is vot positively aflırmed, bus 
upon report, and the el of Anninian 
preaching, which reflects upon churchmen only, 
to whoın it is incumbent to advert to the print- 
ing and preaching of orthodox tenents. And 
tberefore albeit ıt were fulse, cannot fall under 
the cömpass of the acts of parliament, as sedi- 
tious, and reproachful to his majesty, his estate, 
person, and proceedings. 

It is answered to the point of admission of 
Papists upon the parliament and articles, That 
in the Pannel’s conception it reflects not againsa 
‚his majesty, and therefore is not relevant to in- 
fer the crime of seditious libelling, or accession . 
thereto. Item, It is answered to that point af 
the Dittay, bearing the king’s majesty’s pro- 
ccedings to be misconstructed in the alledged 

rohibıtion of the gentry to meer, That his ma- 
Jesty’g. royal procedure is not taxed as unjust; 


a A eg ee 
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but without dyving upon the words of justice or 
injustice of the interruption of those imeetings, 
it 15 only insinuat, tbar albeit in parliament they 


might have objected against the interruption of 


those meetings, and had occasion t0 oppose his 
inajesty’s will, as they thought, that these meet» 
ings should be interrupted, they contented 
themselves and were not refractery.. And 
herein, and in the bail strain of the following 
points, (ie the Pannel’s conception) it is only 
an endeavour to slıew that the ditassenting 
from some acts, was not from any faction and 
waywardness to oppuse his majesty’s will,, as 
they feared he might have been pussessed with ; 
seeing in other points, wherein they had occa- 


sion, and probable grounds in their opinion to 
Moreover, it is 


Oppose it, they were silent. 
answered for this [point,. and all others follew- 


ing, ‘ Quod in causa criminali quando verba 


* possint interpretari ad bonum vel maluın, in 


* dubio debent intelligi ad bonuın, et excludetur 


‘ presumptio delicti’ Cravetita, Concıl. 9, 


num. 21. “ Et sccundum subjectam materiam,’ 


Leg. Prucullus, F. de Usufructu: * Et quando 
“ verba dubia sunt, non debent intelligi cap- 
* tiose indamnum proferentix, sed secundum 
* jpsius mentem : et Convenit animadvertere, 
* qua mente quid dicatur, er multo magis quid 
© concipiatur.’ Leg. penult. F. ad exhibendug. 
* Et quando verba sunt dubia, ut videntur intu- 
* riosa, vel non, standum est declarationi ejus 
“ qui ea dixit vel scripsit.” NMenoch.’ Concil. 
197. lib. 12. * Multo ıwnagis ejus qui impru- 
“ dens et bona fide ıis usus est. Et quando 
‘ verba sunt dubia, declaratio sumitur a ver- 
* bis pracedentibus vel subscqueutinus, vel 
“ utrisque.‘ Menoch. Congil. citat. num. 7. 
Aud therefore if the strain ofthe words, the 
nature of the subject being a supplication, the 
declaration ofthe Paunnel’s conception of them, 
and otber ensujng words which declured them, 
be adverted unto ; it wiil be found the. Pannel 
1» excusable, if in this conception they import uo 
reproach, to his majesty : for tlıe hail last part 
of the supplicatian resolves in an innunciation 
de posssbilipraterito. We might have represent- 
ed quo verrficutur ralione presentis, aud there- 
fore if at ıhe tiine of the parliament they had 
power to represent tlıcsa things, the enuucia- 
tion of ıhat power ‚cannot Import calumny or 
reproach to his ınajesty. And seeing the ac- 
tual representation of these things could have 
imported no injury to his majesty, ‘ quin ubi 
* licentia loquendi nisi in dando consilio et se- 
“nam?” NMenoch. Concil. 107. num. 2, fur less 
could the atlirnung of their iorbearance from 
ane act not injurions in itself, have been con- 
ceived ur witerpreted to be reproachful to his 
majesty. And whereas it is libelled, that the 
prohsbition of the nobility and gentry to meet 
amongst themselves, or wıtlı the lords of ıhe artı- 
cles, is false ; non releval, because it is nut po- 
siuirely aflirmed that they were probibit, but 


vunly that tbey night have represented tlıe pro- 
bıbation of these meetuings. For the verity of 


the which enunciation, and tbe defence of ıt 
Sum being repruachful, the power of repregent- 
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ing i3 suficient with any probable ground to 
believe that these meetings were prohibit, whe- 
ther upon surmises, or upon any other occasion. 
And läsıly, it is declared afterward, that they 
furbear to make use of these reasons, which they 


‚might have probably represented, to give hıs 


majesty full content in every thing that in their 
opinion maketh not a breach in our religion or 
laws: whereby tie justness and lawfulness of 
all they consented to or forhore to oppose, is 
clearly arknowleilged; And that it appeared 
to the Pannel, and may appear to any, that 
tbey might have opposed the king’s procedure. 
It is nat to traduce it as unjust in points which 
they botlı by their silence acquiesced unto, and 
expressiy acknowledge that they import no 
breach ın our feligion and laws, but to show 
how probably tlıey ae have opposed divers 
points thereof, if they had been pussessed with 
a seditious spirit Ol oppositinn, and tbereby 
carried to dis-assent from other acts, as they 
feared his majesty night have Been muved to 
believe, 

It is answered to the paint of slighting the 
grievances of the country, That his majesty’s 
proceeding is not tuxeıl, because it is not said 
that they were proponed in parliament, and re- 


jecwed or slighted ; but only whereas in the 


convention nf the extates ıbe person chiefly in- 
trusted by his ınajesty undertuok to acquaint 
his majesty therewith, and to procure redress, 
nevertheless no notice was taken thereuf, and 
ıhey were slighted not by his majesty, but by 
those who undertook to acquaint his ınajesty, 
and thereiore reflects only upon tlıcm. 

It is answered to that point of the dittay 
bearing the ignorant and false aiirmations, that 


‚before the 1609 year of God, tlıc noblemen 


made choice of some of their rank to be on the 
articles, tbe supplicants ignorance, in the pan- 
nel’s conception, lays no aspersion upon his 
majesty ur his proceedings.* 

It is answered to ıhat point of the dittay, 
bearing the taxing of ıhe undutilul choice made 
by the bisi;»ps, of nnblemen insulücient, or un- 
experimented, to be upon the articl.s, That ı2 
is not injurious in the pannel’s cunception to 
his majesty, in his person, estate, or govern- 
ment. Secondly, Kepeats tlıe general answer, 


"that it is not posıtively afirıned of tbe bishugs, 


that they did undutifully, or that the noblemieu 
elected unon the articles were popisb or Ig- 
norant; but that they had probable grounds ın 
their opjnion to think so, and to represent, 

It is answered to the point of reproaching of 


„his majesty for ihe acceptauce ui ıhe taxations, 


That ia the pannel’s conception his majesty ı8 
not challenged upon his speeches in parliament, 
nor upon tie narrative of his proclamations, 
nor by tlie antitheses of king James 1, his 
practice: hut his majesty’s speeches in parlia- 
ment, his-proclamations, ‚king James 1, his 
practice, and tlie parallel of tlie entate of the 
cauntry, and the end of taxutions under either 
king, and his majesty’s father of wortlıy ıne- 
mory, is adduced in,the pannel’s conception aß 
specigus reasong wherewith tbey migls bave 
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oppo« d the granting ef the taxations, if they 
had thad ane disloval ıntention to mar his ma- 
jerty’s way- and benefits. 

It is :uı:swered to "he port of challenging of 
his miyesty for employment of his taxatınns, 
and for his Iıherality ın rewardıng lus otlicers, 
That in the pannel’s conce,tion ıt is not spoken 
positivelyand by way of reproach, as ıhe forıner 

ints, shewing how far ıhe dis-asseuters were 
kom averseness or tepidness in his ınajesty's 
service ; seeing without expariating on the 
common head usual sn such ocras'ons, against 
the grantıng taxa’ions; without ınquiring O! 
the reasons and causes of granting ıhe ıaxa- 
tions; withnut representiug the 11 convenience 
to ensue, ıhey all unanimuusly favuured hıs 
majesty’s beneiit. 

t is added by Mr. Rob rt Macgill, That tbe 
remedies applied to a disease, must be thought 
both by the physicia@, and tlie patient or stck 
man, ıneetest and most fitting for the curing of 
tbe disease. But so it is, that tlıe pannel and 
supplicants were sick ofa disease; audherefore 
they in curing by the reme-lies as were thought 
fittest and most helpful by them, contained in 
the supplication, must be thousht therein to 
have had a good ınind, and that they thought 
and used the remedies according to the nature 
of the dıscase, as being most fit. Their disease 
was fear of displeasure from his majesty; for 
we must not think according to the Stoicks, 
Tbat only “ vires animi quas phantasins philo- 
“ sophi appellant, quibus mens hominis prima 
“ statim specie rei ad au:imum accedentis pel- 
.* litur, non voluntatis sint, neque arbitrii :’ but 
that also “ assentıri et cu-orinari incıdunt in 
° virum sapientem.’ But so ıt is, that this dis- 
ease was filial, erga patrem patrie. And like 
bairnes whb» are dung (i.e. children that are 
beat) go back again to their father, so the pan- 
nel and other supplicants having by clıance 
loosked upon the piece quarrelled, did thirk it 
a very go .d remedy (u appease his most sacred 
ınajesty, ıheir father. As it is repurted ofthe 
spear ot Achilles, ıhat he who wounded them 
with fear, might cure the same wound, in shew- 
ing that they might have represented prievanccs, 
which are diseases, to the unly physician. And 
in our acts of purliament, declamations are for- 
bidden ad plebem: so it must be thouglır of 
writings also, in tlie co::ception of the pannel, 
‘ que p?r piebem distribuuntur atque ita dirul- 
© gantur,’ which is not in our cnse; ergo, &c. 

It ıs an-wered by his mujesty's Adrocut, 
That all ouglt tu be repelled. ın respect of the 
dittay, and of the particular points of re- 
proaches, which not so m: ikle (much) as by 
the conception or meaning of the paunel can 
be ju-titivcd. And all which is opponed, is ei- 
ther agaiust the relevancy »f ıhe dittay, which 
is rewitted to the Justice ; or agaiııs’ ıhe verih- 
cation there of, which ıs proper ta the assvze. 
And ıfth« yustice and asses-urs desirc a mon 
special answer 10 be made to the partıculars 
the king’s Advocat offered to clear the samen 
by word in he. ing of’ parties. 


“ Itis last alledged by Mr. Roger. Mowat for 


STATE TRIALS, 10 Cnanıes I. 1634.—The Trial af Lord Balmerino, 


[654 


the pannel, That that part of the dittay auent 
the Pannel’s arledged dıvulging and dispersing 
„fthe said alledzed Iıibel, ı5 not relevant to in- 
ler the crıme and punis: ment coucluded in the 
said dittay; because dırulgiıg and dıspersing 
are not contained in the act» of parliament 
whereupon the dittay is lIibelled, and su cannot 
be the ground and w.ırrand there.t. Secondiy, 
In so far as the dittay bears, that the saıd libel 
was divulged by giring.tue said copy to Dun- 
mure; gr: g, and not granting, that divulging 
iswarranted by the «aid acts, or can be sustuined 
as a warrand ayainst the pannel to infer ıhe 
sard crime and pain, that cannat be called di- 
vulging, because Dunmure’s own depo-itions 
bear not, that he received the said lıvel from 
the pannel to copy or divulge, but that he took 
ıt up only tu read upon very stıict conditions ; 
which being the tıue manner of his receipt 
thereof from the pannel, cannot be called pro- 
perly divulging: because to divulge, properly, 
is to aflıx in loco publico, as Mr. Tiiomas Ross 
did, whom my Lord Advocat vited ; who aflıxed 
his seditious pasquiis, and invectives against his 
nation, whereof he was the confessed autl:or, 
upon the public parts and places of the town 
and university of Oxford. Orto divulge is to 
tyne (drop); and cast down papers ın kirks, 
tolbooth-, or higb-streets, as did Francis Tenanıt, 
likenise cıted by ıny Lord Adrocat; who left 
and of purpose tynt (dropt)- bis infamous mıs-- 
sives in the kirks. And it i» universally main- 
taıned, th it ıbe delivering of a Iıbel or wisting 
to one only, cannot inter dsulgiug ; albeit ıı ı3 
not granted that the pannel delivered the sd 
writ to Dunmure. 

To that part of the said dittay benring that 
the said libel was divulged by delivering thereof 
to ıhe earl of Rothes; it is answered, That 
that was not divulging, because it is cunfessed 
in the said dittay, that ıt was delivered to the 
earl of Rotbe- to have been presented to his 
sacr«d majesty: and ıt is contended, as before, 
That that which is atüirmed in the said dittay 
to be divulging, is more properly to be called 
revealing, as indeed it was. So that it is re- 
torted, to free the pannel not only of divulging, 
but of all crime for hearing or not apprehenu- 
ing; because if the pannel delivered it, as ıhe 
distay brars, to have been presented to his sa- 
cred majesty, ergo, not ns infaınous, reproach- 
ful, ur scandalous: which must be presumed 
by all manner of presumptions in favour of the 
pannel, that he dıd not cunsent to ıhe pres« nt- 
ing tlıereof to his highness, as being in his least 
thought or imaginati.n scandalous, or otherwise 
as the dittay bears; but only to have been re- 
venled to his sacred majesty as a piece «which 
he and the other supplicnnts did thmk and con- 
ceive might have been graciousiy accepted, as 
others of that kind had tormerly been received 
by-his gracious majesty. > 

To th:t part ofthe dittay bearing the copy- 
inz thereof by Mr. Robert Dalg’eish, the pun- 
nel's servant: it is answered, guod non relevat 
(0 infer divulging, beeause the said Mr. Robert 
his deposition bears, that he did only deliver 


the copy to my lord his master, aud did no 
farder. Neither depones he, that ıny lord did 
any farder but tuuk the copy from him ; which 
in no seuse can be properly called divulging, 
for the reasons before adduced. 

To tuat part uf the said dittay bearing Mr. 
J. Dunmu:e’s keeping the said copy in his 
hands, I;y ıhe space and in manner libelled;; it 
is answered, nun relevut, because it is not, 
ul suura, that the pannel gave him the copy, 
but that he tonk it, as the deposition bears. 
And what he did thereatter without auy war- 
raud, command or allowance of the pannel, 
cannot be laid to the pannel’s charge, but to 
his own ; seeing ıhe manner of his receiving 
and divulging thereof, 13 nottourly known to, 
hıve beun agniust his promise, or without the 
knowledge or consent ot the pannel, by abusing 
bis trust given tu him by the at. though 
innocently, who was free of all his subsequent 
proceedings. And ıheıe being no fraud ur nı=- 
lice ın that point upon the pannel’s part, wlıo 
was wronged by Dunmure, though innocently; 
that cannot be called the pannel’s divulging : 
for who lives, and may nut be deceived and 
abused in that manner as he was, though in- 
noceutly, un Dunmure’s part ? 

To that part of the dittay anent Mr. John 
Dunmure his answer to the earl of Traquair; 
it is answered, ‘That the same cannot be re- 
spected as relevant to infer divulging, because 
the pannel’s deposition bears that he gave no 
warrand nor direction to Dunmure to return 
ansıwer to the said earl: but ıhat in discourse 
with Dunmuse, the pannel.answered not those 
words, * Tlıat as bonest men would put their 
‘ faces thereto’ (3. e. justify it) “ as the paunel 
“ himself;” but the pannel’s answer ouly was in 
these words, * That as hunest ınen as the pan- 
© nel hinnself knesw of it:’ meaning of the earl 
of Rothes and other supplicants, who had in- 
tended ta cause make otfer of the same to his 
royal maje«ty, and accurdingly did make offer 
thereotf by ıhe said earl of Rothes. 

And to that part uf ıhe said dittay, con- 
eluding that the said pannel brurg a nobleman 
. ofgooud leurning and understanding, should have 
revealed, should have not concenled, shuuld 
have sapprebended the author; it is ulleiged, 
non relevut ut supra, and absolvitur ought to 
be granted froın that conclı'sion, for the reasons 
mentioned before in the defences and duplies 
made for the pannel, who still contends that as 
he never did conceive or understand the said 
supplication, as the dittay inforces and bears 
tbe same upon him; so Is own commentary 
and deelaration anent his merning and senge 
thereof, ought only to be received, to free anıl 
vindicat him from the crime and pains libelled. 
In respect whereof, the said ditiay anent the 
point of divulgiug can no wnys be respected as 
relevant, but absolvitur ought to be granted to 
the pannel therefrom. 

It is added by Mr. Alerander Pearson to this 
last and fifih exception, That the point of Dit- 
tay anent divulging is not relevant, and cannot 


iofer the pains concluded by the Dittay, because 


. 


$ 
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tlıe said point of Dittay is not founded upon any 
act uf parliament mentioned in tlıe proposition 
thereof, but only upan the civil law, which the 
leidges cannot nor are oblıged to know in all 
the sanctions thereof; specially seeing by divers 
acts of parliament, to wit, king Jarues 1, parl. 
3, cap. 48. king James 4, parl. 6, cap. 79. by 
the which it is statute, T’hat all the king's leidges 
live and be governed under the king’s laws and, 
statutes of the realın only, and not by any laws 
of other countries: And therefore cannot infer 
the pains concluded by tlıe Dittay. 

Farder, I'he pannel ouglıt to be assoilzed 
from that point ofthe Dittay of divulging, be-. 
cause the pannel is not nor cannot be counted 
formally divulger of the alledged Infamnus libel;; 
he not having knowledge or opinion of the writ 
quarrelled, tlıat it was infamous: but having 
Just and probable cause tu think of it otlierwise,. 
ut supra. And as credulity by ıhe cıvil law 
defends in theft, so by the like reason it oughe. 
to defend tlıe pannel here, anent divulging, as 
is confirmed in dhe fourth exception proponed 
for the pannel, which I here repear, and wlıch 
defence is most relevant by the civil law, where- 
upon only this poiut of Dittay is urged, an 
therefore should clide the same. 

Item, Farder, The civil law does not make 
any to be divul;er of an infamous libel, but 
after knowledge of tlie same to be infamous : 
which is clear by the ordinance of tlıe law set 
down in Lege Unica, Codice de famosis Libel- 
lis, which commands the finder of ane infamous 
libel presenily to destroy it; which the finder 
Cannot do, but after knowledge of the writ to 
be such. ‚And ’tis also clear by the prohibi-. 
tion of the said law, bearing, ‘si vim earum 
‘“ manifestaverit ;’” which requires divulging of 
an infamous libel, in the form and strength 
ıhereof. In respect whereof, the pannel ouyht 
to be assoilzed fiom that point of divulging. 

It is added by Mr. Juhn Nisbet, That divulg- 
ing is not relevantly quulified in law, by the ım- 
parting of the alledsed libel to ıny lord Rothes 
and to Mr. John Dunmure; because it was im- 
parted to neither of them in quality of an infa- 
mous lıbel, but to my lord Ruthes in the con- 
trair quality of ane supplication, to be present- , 
ed by him to his majesty, as is acknowledged in 
the Dittay ;. and to Mr. John Dunmure as a 
confidert of the pannel’s, under promises of se- 
crecy ; which procedure and qualities of impart- 
ing are far from ıhe nature of divulping; for the 
word itself implieth a public dispersion, and the 
express law requireth'“ manifestationem publi- 
° cam et dolosam publicationem ;’ Canone qui 
ın alterius, Causa 5. Quast. 1. Dolosum. Ca- 
none 4. eadem Causa et eadem Quest. ‘ Et Li- 
* bellus famosus dicitur Pasquillus, quod in urbe 
© Roma ad truncaın Pasquini cujusdam statuam 
“ afgi solet.” Ilarprechtus in Tractatu Crimi- 
nali, & Injuria Sectione de famoso Libello, “ Et 
“ qui libellum famosum ab alio acceptun vicis- 
‘sim aili, et uni tantum secreto tradidit, libelli 


€ famosı poena non est plectendus, quia ex tra- 
F P q 


‘ ditione secreto facta non obscuro colligitur 
“ aniınus non diffamandi ; et guia libellum fa- 
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“ mosum hoh dicitur pablicasse, nisi qui cum 
* pluribus impertitus est.’ Harprechtus, ibideın. 

It is added by Mr. Roben® Macgill, That the 
divuleing qualifled in the Dittay is nut relevant 
accorıing to the civil law, where a publication 
and out-setting is required: Pharın. Quest. 105. 
Inspect. 11. num. 485.487. And the ıeason is, 
* quod conviciun dicatur quasiconvolium,’ Leg. 
Item, apud Labionem 15. $ 4. F. de Injuriss, 
ubi $ © sequenti ait dici vociferationem ın usum 
* collatumm :’ additis $ 8.et 11 et 12. “ Quud 
€ oporter in cetu dic), et cum vociferatione vul- 
* gure, etiam Nznio Marcello est in vulgus dare, 
* et quasi multis audientibus ac non taciturnus 
* dicere.’ Then‘ ei dispersionem etdivisionem 
‘ superaddunt, ut sit in plurium manus sparsio 
* ab una eademque facta, et maxime si in ple- 
* bem distributio fiat, unde s@vitque animis ig- 
“nobile vulgus. Quippeut Cicero pro Plancio, 
‘“ non est consiltum in vulgo, non ratio, non dis- 
* crimen, non diligentia.” And even in that title 
of the ninth book of the Cod. de Seditivsis, it is 
added, “ Et his qui plebem contra rempublicamı 
“ audent colligere.’ And so have I aid not long 
since, that these private writings, and the dis- 
persing of them, must be understood in our acts 
of parliament, as the declamations therein men- 
tioned, that is, ta the meanest and comımnonest 
sort; and that to ten atleast, “ quia non dicitur 
‘ notorium nisi, per decem saltem trauseat ;’ 
Boerius Tractatu de Seditiosis, Praimiss. 7. 
‘ quippe quod populus dici non posse, nisi sint 
* decem::" ILidem Priemiss. $. And remits here 
what I have said de Seditiosis, in the end of my, 
second exception. 
munfcating of the piece quarrelled to Mr John 
Dunmare, in that mean sort as is contained in 
the deposition, and consequently in the Dittay, 
cannot be thouglıt a dirulging in manner above 
expressed; ergo the pannel ought to be assoil- 
zed from that part of the Dittay. 

"It isanswered by my Lord Adoocat, That the 
alleadgance ought to be repelled, in respect of 
the Dittay, which in tiis part anent divulging is 
founded upon the common law, Leg. Unica de 
famosis Libellis. And which comınon law, in 
tlıe case where we have no particular law nor 
statute of Our own, is obligatory against the 
leidges. And the acts of parliament cited by 
the defenders, That .the leidges shall be ruled 


“by the laws of the kingdom allenarly, (only) and 


niot bythe laws ofother kingdoims, excludes only 
the particnlar laws of particular kingdoms; but 
excludes not neither the laws of God, neither 
the laws of nature, neither the laws of nations, 
nor the common law : otherwise, odious crimes 


. against which there are no municipal laws, as 


Sodomia, Plagium, pritati Carceres, &c. should 
be uripunishable. And as to Lheexception pro- 
poned against the relevancy, and the alleadg- 
ance of the civil law anent divulging uni; op- 
pones tlıe Dittay, bearing the divulging thereof 
to three particular persons in manner therein li- 
belled. 

‚It is dyplyed by the pannel and his procura- 
tors, That the point of divulging being founded 
only upon tlıe civil’law, if it were sustaincd, is 


But so it is, that the com-, 


only relevant to infer the pain of the civil law, 
which is not capital, * Nisi nn libellus famosus 
© continetdelicta capitaliam aliuınimproperata. 
“ Secus in eo impruperetur delictum non capi- 
‘ tale, aut alia qusvis culpa.” Glossa ın Leg. 
Unica. Codice de fanıoso Libello, in verb. si quis 
famosum. Phar. Quzst. 105. num. 11. And 
of the canon law, which has ever had more 
fo:ce with us: * P’oena etium atrocissimi libelli 
‘ est tantım Ningellatio”. Canone, qui in alte- 
rius Causa 5. Quast. +. - 

It is tarder duplyed by Mr. Roger owat, to 
that part of my Ford Advocat’s reply, bearing, 
That the alleadgance made against divulging 
ought to be repelled, in respect of the Dittay, 
bearing the divulging by thıe pannel to three se- 
veral persons: it is duplscd thereto, That the 
said reply ought to be repelled, in respect of the 
said alleadgance proponed against the said 
member of divulging, and baıl qualifications 
thereof, to the saids three persons ; whe:cunto 
there is no answer given by ıny Lord Advocat. 
And therefore remits the said alleadgance, and 
hail members of it, as yet 'unanswered, to be 
considered by the judge as most relevant in it- 
self, In respect whereof, the said alleadgance, 


‚and hail members thereof, stands relevant, nut- 


withstanding of the reply. 

It is triplyed by my Lord Adoocat, 'That the 
pain by the common law is capital; and the 
quotation by Mr. Juhn Nisbet ıs a gloss, with- 
out warrant. And albeit sonre respect might 
be had to an infamous libel against a subject, 
yet none in that which concerns our sovereign, 
tending tu, the disturbance of the estate and 
public peace. 

It is Den by Mr. John Nisbet, That 
we oppone the glosscs aforesaids acknowiedged 
and followed by all the doctors, and founded 
upon the equity of retaliaiion; and oppone 
likewise the foresaid Citations out of the canon. 
law itself,and the hail title of the canon law De 
Maledictis, where detractors of tlıe pope him- 
self are only obnoxious to the pain of flagella-, 
tion. 

The Justice continues till to-morrow the 17th 
instant. 


Curia legiiime aflirmata, the snid 17th of 
December, 1634, &c. 
M 
vered 


Lord Advocu , after some speech deli- 

by the pannel’s procurators, verbo dE- 
clared to my Lord Justice-General, That what 
was spoken was only a summary recapitulation 
of that which is at lengtlı set down by the pan- 
nel’s procurators in their defences; and uflered 
to his lordship, if it were his lordship’s pleasure 
that he, as pursuer, should clear by his answer 
verbo; and otherwise, that my Lord Justice, 
with consent of his assessors, would clöse (put 
an.end to) all farder writing, and declare that 
no more siiuld be added, but that interlogui- 
tor may be pronvunced of that wluch is pro- 
poned und written already. Tothe which my 
Lord Justice made auswer, That tlıere was no 
necessity to auswer färder than is said and 
written already. 
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It was tbereafter humbly craved by the pan- ı John Lord Balmerino delated oftheCrimes con- 


nel and his pracurators, that if any tig should 
occur to be demanded wbereupon he desired to 
be heard betore interloguitur, that my Lord 
Justice would be plensed to hear him, he pro- 
poning the same, verlo in his lordship’s au- 
dieuce. 

My Lord Justice-General, with advice of his 
lordship’s asse»sors, ‘ declares that all farder 
writing in this matter shall cease before the 
dittay be found relevant, and referred by sater- 
dequilor to au nssize ; and cosıtinues interlogui- 
or upon tlıc exceptions proponed in this pro- 
vess, and answers ınade thereto, till Friday 
next, tiie 19ch of December instant. 

The said 19ılı of Deceniber it was continued 
cill the next day, the 20th. 


The said 20th of December, 1634, Curia legi- 
time affrmara, &c. Pannel and Procurators 
as above. 


My Lord Justice-General and his lordsbip’s 
assessorshuring rend and considered the Dittay, 
haul excepiions, replies, duplies, with all that 
is vropongl for the pannel by bis procurators 
in this pracess, and ıny Lord Advocut’s answers 
made thereto; hy interluguitor repel the first 
ezception proponed hy the pannel and his pro- 
curators agaiust ıhe relevancy of the (littay, in 
respect of the acts of parliament standing un- 
repealed. Repel the second ezception in res- 
pect of the dittay, and acts of parliament 
whereupon the same is founded. Repel the 
third exception in respect of tbe dittay, and 
that there may be more autlıors than one ; and 
lıkewise sustain these würds of the dittay, 
< That Ihe Pannel’ ıs “ Adviser, Deoviser, and 
€ Consulter,' in respect they all signify one thing 
with airt and. part. And asto the qualification 
of the interlining, set down therein, remit the 
same in the assize, as proper to be Cognosced 
by them, with the hail remanenut qualifications 
aud presumptions coniained in the said dittay, 
to be proven to the said assize. Repel tlıe 
fourth exception in respect of ıhe dittay, and 
scandalous and reproachful libel mentioned 
ıherein; which my Lord Justice, wiıh advice 
of his lordshij’s assessors, find to be of that na- 
ture, notwithstanding of any thigg propounded 
in the contrair in the pannel’s favour. As to 
the last exception, repel the samen, and sustain 
ıbe point of the dittay anent the divulging of 
the mfaunous libel, to be tryed and proven con- 
juncti with any one ofthe rest of the articles 
of the said dittay found relerant, as said is, to 
infer the punishment prescribed by the act of 
parligment ; and declare, That if it shall be only 
proven per se,to he punished per penam urbı- 
frariam. in respect of the former ın- 
terioguitor, ordain the dittay to pass to the 
iryal of an assize. And for that effect, conti- 
nues this matter to the 1itlı day of Fehryary 
next to come; and ordain the pannel to be re- 
tarned to his ward within ıhe castle of Edin- 
bargb. 

Curia legitime aflirmata, {he said 11th of 
February, 1635. 
vor. 111. i 


tained in his Dittay, contained in bis pre- 
ceding Process. 


The Justice Deputs (being Alexander Colvil of 
Blair, and Mr. James Robersin, Advocat) 
foresaids, witlı advice uf the Assessors, be- 
fore mentioned, continues this Dyet, anent - 
the Trial of 'the said Johm Lord Balınerino, 
for the crime specified in his Dittay, totlıe 
11ıh of March next to come, Tlie persuns 
of Assize are warued, &c. 


The said 11th of March, it is continued till the 

„18h of March, 1635. And the said 18ıh 

day, in respect of the absence of Mr. Itoger 

Mowat, the Pannel’s principal Procurator, 

by reason of sickness and tbe gout, the Jus- 

tice cuntinued the Dyet till the SOch of 
March tlereafter, 1635. 


The said 20th of March, 1635. Pannel and 
Procurutors as befure. 


The names of the persons of Assize (Jury) 
William carl Mareschal, James earl of Murray, 
William earl of Dumfreis, Mungo viscount of. 
Stormond, John earl of Lauderdale, John enrl. 
of Traquair, George lord Forrester uf Corstor- 
pbine, James lord Johnstoun, sir Alex. Stra- 
chan uf Tihorntoun, knt. sir Kobert Grier’ of. 
Lagg, sir Jahn Charters of Amisfield, sir Alex. 
Nisbet of Westoisbet, knt. sir Patrick Agnew 
of Lochnair, knt. sir James Baille of Lochend, 
John Gordon of Buskie., 


It is alieged by the pannel and Ihis procura- 
tors, that the Earl: Mareschal cannot be ad- 
mitted upon the assize, because he has received 
information and particular instruction—of the 
pannel’s guiltiness of the crimes given up in the 
dittay, and particular direction what to do in 
case lıe pass upon the assize; which they refer 
to the nobleman’s own oath and declaration : 
who being swurn, declared that Iıe received no. 
such instruction or information of.any persan. 
Whereupon, being purged of partial counsel, 
the Justice admits biın upon the assize. 

It is alleged against the earl of Dumfreis, 
that he cannot be received upon the assize, be- 
cause Ihe has giren out his prejudiced opinion 
against the panuel, affırming, before any pro- 
bation led, that tlıe pannel is guilty ofihe dit- 
tay ; which the pannel referred to his lordslıip’s 
oath, alleging that in law a declinator is only 
to be proven against ane assizer by his nath : 
and farder atfırms, that the said William earl 
of Dumfreis has been solicited and dealt with 
by prayer to find the pannel guilty of the dittäy, 
which being referred to the Eid earl his onth, 
he denied any such matter, that he either gave 
out speeches of the pannel’s guiltiness, or that 
he was solicited or dealt with by prayer, or 
otherwise ; tlıe justice admits him, in respect 
of his declaration. f | 

It is alleged against my lord Blantyre, that 
he cannot be upon his ussize, because he has 
Ile reported ı0 sundry, that the pannel to 
is judgment is guilty of the dittay, aud can- 
hot be cleared thereof; which they refer to hie 
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lordship's oath: who being sworn, declared 
that he could not deny that he had spoken such 
speeches. Whereupon he was repelled, aud 
ordaiued to stand asıde. 

It is alledged by tlie pannel and his procura- 
tors agaiust my lord Jolnstoun, the laird of 
Lag, the laird of Amisfeld, the laird of 
Thorntoun, the laird of Westnisbet, that they 
cannot be received upon the assize, because 
they hare all been sulicited by prayer and re- 
quest to find the paunel guilty; and that the 
lord Johnstoun has declared to sundry, that if 
he were on his assize, he could not but find him 
to be guilty : likewise, affirıned by Thorntoum, 
that as the dittay is founded upon tlıe acts of 
parliament, the pannel must be guilty, and none 
can acquit him thereof; and that \Vestnisber 
had afürmed in public conference, by his be- 
wrayed opinion, that he would file Sconvict) the 

annel, and do his endeavour cause others file 
him ofthe dittay. Whereupon the forenamed 
persons having by their oatlıs denied the pre- 
misses, the justice thereupon having purged 
them of partial counsel, adınits them upon the 
assize. Whereupon my Lord Advocat asked 
instruments. Likewise admits my lord of Tra- 
quaire, notwithstandine of the declinator pro- 
poned against Lim verbo, by the pannel’s pro- 
curators. 

My Lord Advocat, for verifying of the dittay, 
1st, Repeats the acts of parliament whereupon 
the dittay is founded, (riz.) the 10th act of the 
10th parliament of his majesty’s dearest fatlıer, 
king James the sixth, holden at Linlithgow 
the 10th day of December, 1585 ; the other 
act being the 205th act of his majesty’s 14th 
parliament, holden at Edinburgh upon the 8th 
day-of June, 1594. 

2dly, Produces his majesty’s warrant or let- 
ter, direct for examination of Mr. John Dnn- 
mure, whereof the tenour follows: 


“ Tothe right reverend father in God, our right 
trusty and well-beloved counsellor; To our 
right trusty and right well-beloved cousins 
and counsellors ; To the reverend fathers in 
God, ourtrustyand well-beloved counsellurs ; 
and to our trusty and well-beloved counsel- 
lor, the Archbishop of Sc. Andrews, Priinate 
and Metropolitan of all Scotland; the Earl 
of Mortoun our Thesaurer, the Earl of Tra- 
ron our er ge the Bishops of 

inburgh and Ross ; and to sir John Hay 
of Bauro, our Clerk-Register of our said 
kingdom.” i 
“GC. R.; Rightreverend and reverend fathers 

im God, vur trusty and well-beloved counsel- 

Jors, right trusty aud right well-beloved cousins 

and counsellors, and trusty and well-beloved 

counsellors ; we greet you well. Having seen 
the copy nf a Petition, which hath been ın the 
hands of Mr, Peter Hay of Naughtoun: And 
he being required by us to declare from whoın 
he had the said Petition, hath done the same 
by naming one Dunmure, dwelling in Dundee, 

a notary there: It is our pleasure, ıhat you call 

them before you; and having received the said 
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Mr. Peter Hay lıis information, and examined 
the said Dunmure concerning the author of 
that petition, and who may be any wise ucces- 
sary unto it, you inform yourselt so far as yuu 
cau in all ıhings concerning it, and certiiy us 
what ye find thereanent, 'that we may cause 
take such further order with tlıese that shall be 
found to have had Iıaud ıherein, as we shall 
tlink fittirg. And for yaurso doing, these pre- 
sents shall be your suflicieut warrant. From our 
court at New-Mercat, the 3d of March 1634.” 

Sdiy, Repeats the infamous Libel produced 
by Mr. Jolın Dunmure before the lords of ıbe 
committee upon the 14th day of March-1634, 
with his deposition made in presence of tlıe 
committee thatsame day; which infamous libel, 
with his said deposition, is produced by his 
majesty's Advocat uponthe3d day of December 
1634, beiöre my lord justice, and is registrat 
in this process that day. 

4tlly, Produced ıhe Double (copy) ofthe in- 
famous Libel, interlined by'the pannel, where- 
of the tenour follows. [Tlis is exactly the 
d«uble of the former, only with the Addition of 
the pannel’s interlinings, which are ıhese; First, 
at letter A, on the 14th page (or . of this vol.) 
there is interlined by his lordship these words, 
which are not mentioned in the former double, 
viz. *Insuch a case as this, it hath not been, 
‘ unwortby to hare represented to your ma- 
‘ jestv’s observation, that.’ And at this mark 
also these words’ are wanting in this double, 
which the forıner has, vız. ‘ Which blessed 
* king Janıes would never have confounded.” 
And betwixt letter B and C, on the same page 
thus, B of religion C, isinterlined inthisdouble. . 
And the last ıinterlined words in this double are 
to come in as marked on the page, betwixt 
C and D, these words, viz. To suffer to be in- 
troduced. : 

Item, Prodwces Mr. John Dunmure’s two 
Depositions, made the 15th of March 1634, and 
the 7th June after, whereof the tenour follows: 

“1 Mr. John Dunmure confess and declare, 
That the copy of the petition, remonstrat to 
the king’s most sacred ınajesty, to have been 
delivered by me to Mr. Peter Hay of Naugh- 
toun, was intrusted by me to him upon his faıth 
and promise never to have been imparted or 
divulged to any otber, and that he should rede- 
liver to me the same, after'the reading and con- 
sideration thereof: And that I extracted the 
said copy with my own hand against the direc- 
tion, je by (without) the knowledge of him 
from whom I had the first copy and warrent 
thereof; So help me God. And this for am- 
pliication of my confession of the said matter, 
made in presence of the lords commissioners, 
receivers thereof, the 14th of March instant, 
by thir presents written and subscrived with my 
hand at Edinburgh the 15th of March 1634, 
Sic subscrib. Joan. DunMuRE.” 


At Edinburgh, 7 June, 1634. Sederant, St. 
Andrews, the earl of Roxburglı, Traquair, 
Brechin, Clerk-Register, Advocat. 


The which day Mr. John Dunmure, being 


. 
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deeply sworn upen his knees, ratilied, and ap- 
prored his former deposition of tlie date tbe 
15th of March, 1634 ; and declares, That at 
tbe ti.ne he received bis saidsupplication of my 
lord Balmerino, the said lord Balmerino desired 
him that he would take it, and give hım his opi- 
nion thereof; and as he loved his credit, he 
would keep it, and shew it to no man living, 
but :only give his own opinion there-anent : 
And declares that there was nothing spokeu 
aboat the copying thereof; but is persunded, 
if that my lord Balmerino had known that be 
would have copied it, he would never have 
given the same out of hishand. And depones, 
after the receipt ıhereof be abode three days 
in Edinburgh, and during that time copied the 
saıne, and did return the same to ıny lurd Bal- 
merino : but no ways tuld him that he copied 
the same. And depones, he shewed the same to 
no person, nor had no purpose to divulge it, but 
did take it home with him to Dundce, and did 
keep it close and secret by himself by the space 
of siz weeks, till the laird of Naughtoun came to 
him in his own chamber in Dundee of purpose 
to ask his advice in some affairs, in respect he 
was his ordinary writer, as his custoın was: And 
depones, that after some conference with tlıe 
laırd of Nasghtoun, he took ıhe same out of his 
pouch (pocket), and said to the laird, He knew 
that be was a man of judgment, and well-ac- 
quainted with tbe aflairs of tbe kingdom; and 
sard, Here is a paper whereof he would be glad 
to have his judgment, providing be would keep 
it secret, and return the same back again: 
Which the laird faithfully promised. Where- 
upon the deponer gave the said paper to the 
laird. Whereupon he began to read : And be- 
fore he had ended it, he said ta the deponer, 
Mr. John, I intreat you heartily that 1 may 
have this paper to Naughtoun, ılıat I may read 
it, and consider it at leisure. To the which 
the deponer answered he would, providing be 
would keep it secret, and shbew it to no man, 
as he had promised : wbich the laird of Naugh- 
toun faichfally promised to do. And declares 
upon his great oath, That if he had known the 
laird would not have keeped it secret, he would 
not have given it for all theworld. As also de- 
pones, That within a month or five weeks after 
the deponent went to the laird of Naughtoun’s 
house, as be was going through Fife, aud craved 
tbe paper back with great earnestness ; who an- 
swered tritle, tratle, ye need not be so curious; 
that tbere was a gentleman at bis own table 
told him that there was three copies thereof 
going through Fife, and my lord Balmerino had 
given one "thereof to Mr. Willianı Scott, ano- 
ther to Mr. Alexander Henderson, and the 
third that the gentieman wouldnot name. And 
the deponer declares, after that time he met 
Naughtoun divers time in Dundee, and asked 
the paper back, which he ever shunned. And 
de ‚ about October last Naughtoun came 
to the deponer’s chambers in Dundee, and told 
him tbat he had given the paper to my lord St. 
Andrew; at which ıhe deponer was mightily 
moved. Item, depones, Alter bis first declara- 
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tion be went to my lord Balınerino, wlıo alter 
conference with him, ıny lord Bulmerino de- 
sired him to go to the earl of Traquair, and tell 
. him that better men nor mıy luord Balmerino 
himself would set their faces ıhereto. Sic sub» 
ai Joan. Dusmvae. 


St. Andrews, J. Morton, Roxburgb, Traquair, 
Da. Episc. Brechin, J. Hay, Tho. Hope. ' 


Sthly, Producestbree Depositions subscriv- 
ed by tlıe pannel and tlıe lords of committee, 
one dated the 9th of June 1634; the secund 
the 16th of June 1694; and the third the 1s8 
of August 1634. Of tie which three Deposi- 
tions tie tcnour fullows, viz. 


Apud Edinb. the 9th of June 1634. Sederunt 
St. Andrews, Thesaurer, Roxhurgb, Tra- 
quair, Brechin, Clerk-Register, Advocat. 


The which day John lurd Balmerino being 
examined upon lıis great oath, depones as after 
follows : Imprimis, depones, That ıhe libel pro- 
duced is tlıe just copy uf the lihel given by him 
%» Mr. Johu Dunnure, so far as he remeınbers, 
Item. Being interrogat to what use be gave him 
the same, and upon what occasion, depones, 
That Mr John Duninure having given to him ıhe 
copy of my lurd Brechin his sermon preached 
at his majesty’s coronation, and Mr. Juhu hav- 
ing seen the paper, he gave it to him to look 
upon, but to keep it to himself alone, and to 
show it to no other, as he respected his lurd- 
ship’scredit: Auddepones, That he never knew 
that Mr. John Dunmure had copied the same. 
Item, Being interrogat from whom he had tlıe 
paper he gave to Mr. John Dunmure, depones, 
As he remembers he received ıhe princıpal of 
the same from Mr. William Baig. Item, Be- 
ing interrogat who was autlıor and penner of 
the said libel, depones, That it was Mr. Willıam 
Haig who gave it him, and as be thinks, was 
the nughor ıhereof. Iiem, Being intexrogat to 
what use Mr. William Haig gave his lordsbip 
that paper, depones, That Mr. William Heig 
said he thought it a fit supplication to be pre- 
sented to hismajesty which he had made out 
of some collections which he had gathered upon 
some cunferences which he had with sundry 
persons the time of the parliament. Item, 
Being interrogat what he did with ıhe paper 
which he received froın Mr. William Ilaig, die 
pones, he seceived two of them from Mr. W. 
Haig, whereof one was to be presented to tlıe 
king, if it bad been thought expedient, which 
he delivered to wy lord of. Rathes; and the 
other be caused his man Mr. Robert Dalgleish 
copy; and gave Mr. Haig his awn back 
agaın, which he thinks he destroyed. And the 
paper which he shewed Mr. John Dunmure, 
was it which his man wrote, as he reınembers, 
Item, Being interrogat if Mr. William Haig 
had any warrand or command t6 draw up tlıe 
said supplication, or if any lord or any of his 
knowledge was at the peuning ıhereot, depones, 
That he, bad no warrand from him, nor knew 
of any warrand given to bim, nor that any 
was present at the forming tbezeof. diem, 
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Declares-that the earl of Rothes and the de- ; Fullows the Tenour af his lord»hip's third De- 


poner having read the supplication, thought it 
no ways fit to be presented to his mıajesty, but 
to be Ta ]tem, Being ınter- 
rogat if he hıd any of the saids cop'es, de- 
clares, After the receipt of Mr. Jobu Dunmure 
his copy, he cast the samen in the fire; anıl for 
tie orher, he did diligence to seek the samen 
out and find it, and exhibit the samen to the 
lords : and declared, thnt he had no more con- 
cerning that purpose. Irem, Being interrogat 
it he gave any copies of the said supplication, 
or sbewed it to any person, depones, That he 


seither gave copies thereof, nur shewed it to ' 


any except to the earl ol Rothes and Mr. Jolın 
Dunnure. Sic subsc. BALMERIKNO. 


St. Andrews, Morton, Roxburgh, Traqusair, 
Da. Ep. Brechin, J. Ilay, Thomas Hope. 


“ Follows the Trenour of the second Deposition. 


Apud Edinb. decimo sexto Junii, 1634. 

The whilk day John lord of Balmerino being 
2xamıined upon his oath. if he kuew any thing 
of Mr. Willis Haig his going out of the 
country, depunes, That he knew nothing of bis 
away going until Wednesday Inst; that a man 
of the lady Yeaster's told him, when he was 
going to Balcleush’s burial, that Mr. William 
Haig was gone out of the cauntry. Item, 
Being inquired anent ıhat part of Nr. John 
Duntnure’s depositiun, That after his first de- 
claration he went to the deponer, who after 
conference with him desired him that he would 
ga to the earl of Traquair, and say, © That 
* better men than the deponer himself will set 
* their faces ıhereto ;’ the said lord Balmerino 
depones, That he never gave Mr. John Dun- 
mure such a commission, but only told him in 
conference, Tlıat there were better men than 
the deponer himself who knew of that matter. 
And being inquired what these were that he 
meuned of, depone«, That it was thesearl of 
Rothes, to whom he delivered the supplication, 
conforni to the former deposition. Jtem, Being 
ıinquired whether he had ihterlined some lines 
an ıhe said Iibel wlich was exhibited by him 
to the lords, and whether he did the same 
before he slıewed it to Mr. John Dunmure, or 
to the earl of Rothes, depones that it was 
the earl of Rothes to wlom he delivered the 
, supplication, conform to his former deposition. 
‚Item, Being inquired whether he hasl interlined 
some lines ın.the said libel which was exhibited 
by him to the lords, and whether he did the 
same befure he shewed it to Mr. John Dun- 
ıinure.or to the'said earl of Roıhes, depones, 
That Mr. Jobn Dunmure never saw this inter- 
Jined libel, but only the copy which was cast 
in the fire after. the redelivery thereof: And 
depones, "That the copy interlined Iying before 
the lords was the.copy delivered by him to 
the earl of Rothes, but was not interlined, 
while the earl of Rothes redclivery thereof to 
hin: Anddepones, Tliat never any saw it since 
the ıinterlining thereof.—Sic subs. BALMERINO. 
St. Andrews, Morton, Roxburgh, Traquair, 

Da. Ep. Brechin, J. Hay, Thomas Hope. 


I 
‘ 


position. 

Apud Edinb. the firsı day of August 1634. 
Sederunt, St. Andrews, T'hesaurer, Kox- 
burgh, Strling, Traquair, Bisbops of Edin- 
burgh, Ross, Clerk-Kıgister, the King's 
Advocat. 

The which ..dey John lord Balmerino being 
asked upon hıis great oath, if he shewed to Mr. 
Haig the Warrand of his appearunce before the 
lards upon Saturday the 7th of June, depones, 
that after diuner Mr. Ilaig came to his house, 
auıd asked by what warrand he was convened 
befure the lords; und tie deponer took the 
wurrand out of his pocket, aud shewed the 
same: and adheres to his tormer deposition, 
anent Mr. Haig his parting, or to the purpose 
thereof. Item, being interrogat if he received . 
any letters from Mr. Haig since his parting, de- 
poned, that he received at his Luck coming 
from Balcleugh's burial a letter fronı his lady, 
direct from Mr. Haig, but without either date 
or place, which he produced : as also received 
from Thomas Halıburton a letter direct frum 
Mr. Haig, wiıh some note concerning my lord 
Jedburgb’s business. And sick-like depones, 
he received a letter from Adam Watt, which 
concerned some business betwixt my lord Yeas- 
ter and Mr. Haig; and in the end 'desired the 
deponer to assist sir Lewis Stewart, and other 
friends tbat. he had written unto for procuring 
of him a remission : which letter, after the de- 
poner had deult with the lord Yeaster, he can- 
celled and burut. And last grants hereceived 
a letter from Campbire the 27th of June, which 
be received from Mr. Robert Bruce’; which be 
exhibits, and which letter bears Mr. Haig has 
granted that he was the penner of the said sup- 
plication, and tberefore protests that the same 
may be delivered up and given to him. And 
being asked anent tlıar part of the said letter, 
which bears that the earl of Rothes and suclı 
other honest men that did once apfrove the 
said supplication, if tbe deponer did ever allow 
and approve tlıe samen; answers, that he did 
never allow nor approve thesamen to be pre- 
sented to his majesty, but thaught it fit to be 
supprest. And ın the rest adheres to his for- 
mer depositions.—Sic subs. BALMERINO. 

The same day, in presence toresaild, it being 

asked whether he did allow and approve the 

same himself, in the matter and substance; he 
declared, that he neither allowed nor allows 
the samen, and declares he condemns the same 
both in matter and furm.. Sicsubs, BALME- 

RINO. 

St. Andrews, Morton, Roxburgh, 

. Stirling,. Traquair, Da. Ep. 
Edinb. Jo. Kosse, J. Hay, 
‘Thomas Hope. 


_6thly, Produces Mr. Robert Dalgleish,  ser- 
vitor.to the pannel, his Depositions, dated July 
3, 1634, wlıereof the tenor follows, 


Apud Edinb. 3 July.1634. 
Tbe which day Mr. Robert Dalgleish being 


x 
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sworn upon his knees; and the libel being shewn 
to him, denies that he knows the hand-writing 
or the writer: grants that my lord Balmerino 
being in his place of Barnetown shortly after 
the parliameut, and being to go to Edinburgh, 
about four after noon delivered to the deponer 
a paper to be copied, which he did copy that 
saıne night, and sent it with the copy thereof 
tn Lis master inclused in a paper, the next day 
in the morning. And being askeil if that he 
had copied another to himself, grants that he 
had made another copy which he keeped to 
himself, which he did without the command or 
knowledge of bis master; which copy he ex- 
hibited preseutly in presence of ib lords. 
Item, being demanded if he did comhmunicat 
that copy which he keeped to himself t» any 
other, depsues upon his great oath, that he d:d 
neither show nor give the copy thereof to any 
other: but grants, while he was copying the 
same ın Barnetown, Mr. William Gelvill mi- 
Eister of the parish came in and read the same, 
but got no copy thereof. And also deponnes, 
That since the beginning of the trial about: 
Pasch (Easter last, the Indy Balmerino asked 
of the. deponer if he had keeped a eopy of the 
foresaid libel to himself, and desired ‘a sight 
thereof; and when she heard the same read, 
sbe said that he was a fool in keeping, and 
bad him cast it in the fire. —Sie subsc. Mr. Ro- 
BERT DatcLeish, 
St. Andrews, Mortoun, Roxburgh, 
Stirling, Traquair, Jo. Rossen. 
J. Hay, Thomas Hope. 

Tthly, Produces Mark Cass his Deposition, 

dated apad Edinb. tlie $1st of July, 1634. 


Sederunt, St. Andrews, Roxburgh, Stirling, 
Traquair, Rosse, Clerk of Register, Advo- 
cat. 

Tbe whilk day Mark Cass, writer, being exa- 
mined upon his great oath, depones, That 
about eight or ten days before Mr. Haig hıs 
going away furth of the country, he being in 
Mr. Haig’s chamber, Mr. Haig asked him what 
news: to whom he answered, be had no 
news, but that he heard that my lord Balmeri- 
no was troubled for a petition that had been 
written. Likeas Mr. Haig asked him if he 
knew who was writer thereof whilk lie depones 
that be answered bim he knew not, neither did 
he know. Tbereafter Mr. William Haig told 
bira that he was the penner thereof, and took 
ont the paper and read it over to him, and said 
that Rothes and Balmerine knew the paper, 
because ıt should have been presented to the 
king. Item, Being asked if he knew of Mr. 
Hag's away going, depones, That upon Sun- 
day the Sıh of June tbe deponer being in New- 
bottle kirk at the communıon, Mr. Haig sent a 
boy to him before the ending of the sermon in 
the afternoon, and desired hıın to come out to 
him ; who came out and met with him in the 
ball of Newbottle, but spake nothing with him 
tbere. And then they went out’ together to 
she green of Newbottie, where he told the de- 
poner that lie was to go to the South Country, 
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and that he'had received for his comprizing of 
Maxwellheugh, disponed by him to the earl of 
Roxburgh, the sum of 20,000 marks, which he 
had paid to Mr. Jahn Sharj' and others ; and 
that there rested yet 8,400 and some odd 
marks: And that he had taken the deponer his 
name to the bond thereof to his own use, and 
that he'would trust him with it till hıs return ; 
and then Helivered to him the bond thereof, 
and said to him tlıat he would return shortly. 
Item, Depones, that he received a letter from 
Mr. William Haig from Yarmouth, ın which ' 
there was inclosed a letter direct from Mr. 
William Haig to Thownas Halibarton, which he 
sent to the said Thhoınas: And the contents of 
the letter to himself was, that be desired the 
deponer to assist his nephew, the sajd Thomas 
Haliburton, to get a trunk carried to. Holland 
by the address of Mr. Robert Bruce; and that 
he should nıake the said Thomas forbear to do 
it, if I should find by sır Lewis Stewart the ap- 
pearance of the quitting of this service. And 
depones, That he shewed this letter to Thomas 
Haliburton, who was then present in Edin- 
burgh, and declared to the said Thomas, that 
he would not speak ıhe said sir Lewis Stewart 
in such a business ; and rare (tore) out so 
much of the letter as coricerned sir Lewis 
Stewart, and desired the said Thomas that he 
would take it to him, because sir Lewis knew.. 
Mr. Haig his hand-writing: which the said 
Thomas refused, and said that sir Lewis would 
believe him but (3. es without) the letter: And 
immediately after he rend the hail letter in 
presence of the said Thomas. Item, Remem- 
bers that the letter did bear that he was pre- 
senily going alıroad. Item, Remembers that 
he received ftom Mr. William Haig since his 
parting in all three letters, whereof the said 
etter was one, and the other two which he ex- 
hibited to the lords.—Sıc subs. Mark Cass 
with my hand. 


At Edinb. the 31st of July, 1634. Sederunt, 
St Andrews, Thbesaurer, Roxburgb, Tra- 
quair, Edinburgh, Rosse, Clerk-Register, 

' Advocat. \ 

The feresaid deponent depones, That the 
20,000 marks paid to Mr. William Haig upon 
the Saturday, was employed as after follows, 
viz. 8,400 marks to Mr. Juhn Sharp; then 
rested 11,600 anarks, whereof there was lent to 
the earl of Lothian 7,600 marks, and 4,000 
marks to the lord Balmerino ; qherefore (for 
which) tlie deponer received bonds which are 
blank in the name, in the deponer’s hands. 
Item, The deponer produced two letters from 
Mr. Haig, one of tlie date nono Junü from Bi- 
merside, witlı a command te him to receive a 
packet to be delivered to my lurd Balmerino ; 
which packet to his knowledge and memory 
Adam Watt delivered to my lurd Balmerino, 
Item, The other letter of the 23d of June, 
dated from no place, which the deponer receiv- 
ei from Adam Watt, wlıo had ın hand a letter 
to my lord of Lathian, which he received : and 
delivered a Jetter to my lord Balmerino, and 
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another to the earl of Traquair ; which letters 
were received by Adam Watt from sir Lewis 
Stewart. Item, Depones upon his great vath, 
That. he never opened the little cofler, nor 
trunk ; but once that he opened the little cof- 
fer,.and took out 'the keys of the trunks, but 
never stirred the papers, nor none others to his 
knowledge : but that he heard that Thomas 
Haliburton had looked in the coffer before, but 
knows not whether he took any papers out or 
not. Item, Declares that since Mr. William 
"Haig his away going, there came a trunk of bis 
home, which ıs in William Dick his hands, 
whereof he has the key; and that he never 
opened the same, but allenarly (only) once at 
the desire of Mr. Alex. Johnstoun advocat, 
who alledged he had some clothes and other 
gear therein, which he had put in Mr. Haig’s 
trunk when Mr. Haig and he was at London 
the last vacance. And the deponer grants he 
received the key of the trunk from William 
Frier, inclosed in a letter from London written 
by the said William Frier, and dated before 
Mr. Haig’s going away out of the country. 
Item, 'The deponer remembers, that Mr. Haig 
told him that. the pamphlet was written by a 
man employed by the lady Limplum for that 
effect.—Sic subs. Mark Cass, with my hand. 
St. Andrews, Mortoun, Roxburgh, 
Traquair, Da. Ep. Edinb. Jo. 
Rossen. J. Hay. 2 


sthiy, Produces four letters from Mr. Haig 
to the pannel, dated 27 Jane, 1 July, 10 July, 
and 1 August, 1634. Of the which four ler- 
ters, the tenour follows: 


To the right honourable my singular good lord 
my lord Balmerino, These at Barnetown ; 
to be sent to him by Mr. George Lawson, 
or Adam Watt, writer in Edinburgh. 


Mylord; now that it has pleased God to 
bring me safely through the seas, though slowly 
(in three days u three nights from Yarmouth) 
co this place, I begin with these to pray your 
lordship either to use your talent to get me 
home otherwise, or to. give vigour to that way 
I wrote to your lordship from Yurmouth. I 
thought it fit to be taken, to get a compendi- 
ous way to an end of my troubles by their 
means, who for private respects have given the 
name of a crime to that Supplication, which 
though I cannot deny the penning of, yet would 
not have brought to me any inconvenience, if 
it bad either beeu used as ouce intended, or, 
after changed of purpose, kept from those base 
bodies that put ıt into the hands of such, as 
have been able to make hard constructions of 
it. And seeing for whatsoever I now suffer in 
my private fortune, in my weak body, or in my 
name, by the contrivance or knavery of Mr. 
John Dunmure, ] may justly blame your lord- 
sbip; I do here adjure your lordahip, by the 
persuasion I have of your own integrity, of 
your bonourable mind and good-wili to me- 
wards, and by your knowledge of the pains I 
have been ever willing to take for an ingenuous 
furtherance of all that concerns my lord of So- 


merset amongst us; even to take pains to ob- 
tain’to me a remission, for doing that which ıs 
termed a crime, and that by means of ıhese 
that have termud ıt so; and make ıhem sens- 
ble that it sball be more for their credit so to 
make an end of the business, ıhan to drive me 
to such defences and apologies as the publish- 
ing of will gall them, more than the blazing of 
the Supplication. Withnl it may please your 
lordship to represent to my lord of Rothe, 
and such other honest men, as I know did once 
Apr that Supplication, that since a hard 
character is made of it by tbese that hare 
wrested in tbe king’s ire the sense of it, ıker 
should do right both to themselves, their prinze, 
and country, by another Petition to represent 
that whereas they intended to have delivercdto 
his majesty the foresaid Supplication by sach 
er did dis-assent en riet in 
chan urpose, use per could not 
hold ei their subscriptions, and other good re- 
spects, very compatible with their most hamble 

uties to his majesty ; yet since the foresal 
Supplication has come tu his majesty’s hands 
by such as have made wrong constructions of 
it, therefore to conclude craving humlıly ıhar 
his majesty would give them leave to be inter- 
preters of their owu language, and tle Jeire 
of their Petition (for the reasons it containeth), 
wbich is, that no private respect, but mere al- 
fection to his majesty, did rule tbeir whole 
carriage in the late parliament, But io thus I 
submit my desire to your lordahip and their 
Judgment and pleasure. Howsoever, since I 
suffer for that which truly had their allowanee, 
I think they are in Iınnour bound to use ds 
creet means to relieve me off ıhis cruss, at least 
to help my poor estate in some measure W 
bear out the burden of it. I sutfer enougb ın 
tbe toil of my body, and wounds given to mr 
name, tbough your [ordships amongst you free 


me of all the charges that will be inevitnablew 


me in this course: & little help from each bo- 
nest man, tbat will possibly pity me, would do 


this business. Thus your lordship may st 


there lieh a heavy burden on mıy stomst 

when it is brought so low as to beg;; yet I shall 
rather starve than discorer so much to anf 
otber than your lordship, to wbom only | can 


'lay open the silly and low thoughts that misery, 


and the fear of it, ınay bring to, ıny lord, yvor 
lordship’s most respecting servant, 
Camphire, June 27, 1634. Wu. Haıc. 


Postscript. \Whatsomever bonds areinme 


neys to my behoof, I do not think one gros! 
reof mine, till my lord Yeaster be s= 
tisfied; which will be easily done (upon che 
grounds I have sent a note of to Mark Cas), if 
your lordship mare him to a submission (wbere- 
in Mark Cass and Thomas Halıburton shall 
take burden for me); but we will never e 
otherwise. Pray my lord of Rothes to help 
your lordship to induce him to a submission i 
any that your lordship and be can cond n 
upon ; and tell him of his old letter to my I 
of Anchram, That be sbould serile with er 
any man’s sight I liked, But get bim to & 30 
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mission in writing for his good as well as mine: 
for if God please to call nre, he will find that 
he shall not make so good a condition, as he 
ınay do now. 

The Second Letter. 

Mylord; Justas I had done Ken. ofmy 
letters writtea to your lordship with others at 
Camphire, the conservator newly arrived here 
from Lonton came to my chasnber in ane inn 
kept by his mother-in-law : and hearing I was ar- 
rived ıhere from Scotlaud, was very curious to 
ask vews. And because I could tell him no- 
thing, at last wandering, asked me by way of 
question, If I heard nothing of a petition, which 
anumber (35) said he of lords had resolved 
to give to the king, craving a relief of the act 
made in the church-business, and a discharge 
of any further payment and taxations. I 
laughed, and told him that I durst assure 
him tiere was no such matter. That cannot 
be, said he, for I have this from such as has 
best intelligence aboutthe court; and have seen 
a letter, bearing under the hand of one of the 
Commissioners, that they had bad my lord Bal- 
merino that day before them, who lıad bebaved 
himself very. modestly, and was to be befure 
them ıbe next day, where they hoped to get 
good satisfaction in allthey were about. Tihen 
Ianswered, I heard your lordslip was called 
for by some of the council, but had not learned, 
nor so much as asked for what: and that the 
counc'l might have many things ado witl: your 
lordsbip that I was ignorant of, and could not 
in good manners inquire. I protest, said he, 
that is a business in all men’s mouths about 
court; and I wonder, said he, you have not 
heard uf it. I have not truly, said I: And so we 
left thattheme, and drunk together, and within 
a quarter ane hour after I left that town, and to 
one Alexander Speir, a factor in it, an packet to 
Mr. Robert Bruce; under whose cover there 
ıs a letter ofthe 27th of June to your lordshıip, 
the contents whereef I will not repeat here, 
but beseech your lordship to have respect ımto 
it, as well in sn far as it beseechetl your lord- 
slip to use your talent for shortening my trou- 
bles, asin the care I humbly beseech your 
lordship to take to induce my lord Yeaster to a 
submission, without which there is no hope of 
any conclusion with him. I will longto hear 
from your lordship what posture this business 
works itself unto, and what success I ınay ex- 
pectin the way I am contented be taken to 
end my troubles, by their means that has occa- 
sioned ıbem. “Thus having nothing to say but 
what [ have furmerly written, and beseeching 
your lordship not to be swear (slow) in writing to 
me, (under cover to my lord of Auton,. James 
Howstoun or Jaunes Wright, merchants in Am- 
sterdam, or to Alexander Speir in Camphire, 
or io William Murehead by the way of London) 

crave leave, and rest, my lord, your lordship’s 
most respecting servant, Wu. Haıc. 

Amsterdam, July 1, 1634. 

Directed to the right honourable my singular 
good lord, my lord Balmerino, These, at 
etown, 
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The Third Letter. 


Mylord; I know that repetition of my de- 
sires exprest in my letters to your lordship froın 
Yarmouıh, Camphire, and Amsterdam, were 
enough to accuse me of distrust of your lord- 
ship’s either memory or goud-will to me-wards. 
Wherefore these are only to beseech your lord- 
ship to let me know what posture that business - 
is in, which occasioned my voyage hither ; and 
what issue I may expect by your lordship’s 
means, and such others as I have written unto 
there, as well of the troubles I am now üuder, 
as of that business I prayed your lordship to 
mannge with my lord Yeaster. I intend to fix 
about Delft before the 27th instant, and stick 
there till I hear from Scotland or England what 
I may expect. So your lordship may put all 
you write to me under cover to Mr. John 
Forbes, a minister (though now silenced by or- 
der from Canterbury) of the English that are 
about their staple in that place, Mr. Robert 
Bruce, or Mr. Alexander Colvill, by David 
Junken’s means ; and otherwise also will get 
tbem sent to Mr. Forbes, and he will make 
then: find me: so will William Murehead, if your 
lordslip please write that way too. My lord, 
your lordship’s most respecting servant, _ 

Croning, 10 July 1634. Wım. Haıc. 


Directed, on the back thereof, To the right ho- 
nourable my singular good lord, my lord 
Balmerino, These, at Barnetown. 


The Fourth Letter. 


My lord; I send here to your lordsbip my 
lord Jedburgh’s discharge for the crop 1633, 
and his daughter Mary’s receipt for‘100J. with 
a protection for my lorıl Jedburgh, to be made _ 
use uf, as your lordship has occasion. His 
lady was speaking to me to procure her a 
bouse near New-bottle, called Bryankırk ; 
which cannot be, because my lord of Lothian 
has lent it to his uncle sir John Murray. ButI 
intend to speak to Mark Cass, and try if he can 
spare Cockpen: which being near Coal, and 
out vf Tivivtdale way, I think were very con- 
venient for my lord Jedburgh, since: he suits 
some house in Lothian, to be free of the im- 
portunitg of his Tiviordale creditors, and other 
inconveniences his dwelling at Jedburgh makes 
bim obnoxious unto. There is also within this 
packet Mr. Lewis his discharge of 600 marks 
to my lord Jedburgh, and a note of Mr. Lewis 
his writings, with an assignation to be sub- 
scribed by my lord Jedburgb, for recovery uf 
some moneys he paid for Mr. John Home: [ 
intended it for Mrs. Anne’s help, before your 
lordship and I weut to Tiviotdale ; and when 
his brother captain Ilome was assisting his 
chief’s process, and was likely to bave adven- 
tured to pay that sum for Mr. John, if he 
had found him pressed (being then in Edin- 
burgh) by some good caption. It shall be well 
done to make the best use of it yetthat can be, 
I have also incloged in this packet Mr. Corne- 
lius Aneslie’s discharge for 200 marks fur the 
interest of his money preceding Whitsunday 
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last: I was’not able to pay the principal till 
the 7th of June, and ıllen he ref..sed: I hope 
to de it honesily at Mertimas, befure which 
time I hope to return armed against all incon- 
venierices ıhat cost or power shull be able to 
put upon me, by evil interpreiing wlat was 
well iwmeaned. I hare left 10 ıny nephew Tho- 
mas Haliburton the key of my chamber and 
trunks, wiıh direction to be given to your 
lordship t» be made use ot during my absence; 
whereof I shall write to your lordship the 
reason at morelength by the first occasion. I 
rest, My lurd, your lordship’s muxt aflectionate, 
and respecting servant, WırLıam llaıc. 


Direction on the back, To the right honourable 
my sinyular good lord, ıny lord Balmerino, 
These, 1 Aug. 1634. 


Produced to the lords examinators by my 
lord Balmerino. 

9thly, Produces three extracts of parliament, 
whereot two containing the names of the earls 
aud lur«s present at parliaınent 1633, togetlıer 
with ıbe names gf the articles at that same 
parliament; of tlie wbich three extracts the 
tenour lullows : 


The Names of the Lords of the Parliament. 


Archbishops; St. Andrews, Glascow. Bi- 
shops ; Duukell, Murray, Rosse, Brechin, Gal- 
loway, Dumblaine, Caithness by Dunkell hıs 
‘proxy, Isles, Argyle, Orkuey. Duke of Lennox. 

arquis of Haddingtoun, marquis of Huntley 
by tlıe duke of Lenuox his proxy, marquis uf 
Dowglass. Earls; Argyle by Mortoun his 
proxy, Erroll, Mareschall, Sutherland by the 
duke of Lennuux his proxy, Mar by Hadding- 
toun his proty, Buchan by the marquiss, of 
Haddingtoun his proxy, ltuthes, Egliugtoun, 
Cassiles, Glencairne by Rothes his proxy, Mur- 
ray by Lauderdale his proxy, Nitlidale, Win- 
toun, Linlitiguw, Perth, Dumferinling, Wig- 
toun, Kiovghorne, Abercorne, Tillebarne, Kellte 
by Kinowil his proxy, Galloway by Traquair 
his Proxy, Seafortlı, Annandale, Lauderdale, 
Carrıck by Traquair kis proxy, Lothian. Vis- 
euants; Fulkland by Stirling hıs proxy, Dunbar 
by Traquair his proxy, Stormounth, Drumla- 
nerk. Lords; Lindsay, Gray by Mortoun his 
proxy, Yeaster, Semplc, Sinclair, Herries, EI- 
phinstoun by Balmerino his Be Ogilvy, Tor- 
Buchen, Spynie, Lindores, Loudon, Kinloss by 

fortoun his ‘proxy, Balimerinoch, Burlie, 
Halyrood-lwuse, Cowper, Cranstoun, Desk- 
foord by Cranstoun hisproxy, Melvill, Carnegie, 
Rarsay, Naper, Cameron, by Traquair bis 
proxy, Newburgh by Stirling his proxy, Weemes, 
Corstorphin, Forfar, Rae by viscount of Air 
his proxy, Dalzell. 

Commissioners for the burroughs; Sir George 
Forrester of Corstorphin, and Mr. Patrıck 
Hamilton of Little Prestoune, for Edinburgh, 
principal ; sir Patrick Murray of Elebank, and 
sir Joba Hamiltoun of P’restoune, for Hadding- 
toune ; sir Alexander Nisbet of that ilk, and 
John Home of Itentoun, for Berwick; Wil- 
liaun Dowglass of Calvers, and sir Walter Rid- 
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dell of that ilk, for Roxbargh; James Murray 
fiar of Phillipaugh, and James Priugle of 
Wiitebank, for Selkirk ; Jaines Hay of Sinithe» 
held, and James Naswitlh of Posso, tor Peebles; 
sir James Lockhart younger of Ley, and Gawn 
Hamiltoun of Raploch, tor Lanerick ; sır Ro- 
bert Grierson of Lage, and sır John Charters 
of Amistield, tor Duwfries ; sir Patrick Agnew, 
of Lochuair, knight barunet, for Wigtoun; sir 
Willlam Cunninghame of Cunninghamnehead, 
and James Chalmers of Gaitgirtli, for Air; sır 
Lodorick Honstoun of that ilk, and James 
Murihead younger of Lachnpe, for Dumbar- 
ton ; Hector Bannatyne of heymes, and Jolın 
Stewart of Escoke, for Bute; sir Archibald 
Stewart of Blackhall, and Patrick Flemming 
of Barreichine, tor Renfrew ; Archibald Ed- 
mingstoun of Duntreath, for Stirling ; sir Wal- 
ter Dundass of that ilk, and William Drum- 
mond of Richartoun, for Linlithgnw ; sir Ar- 
chibald Ogilvie of Inchmarten, for Perth; sir 
itobert Graliame of Morphie, for Kincarden ; 
sir Alexander Irvine of Drum, and Thomas 
Crombie uf Kemno, fur Aberdeen ; sir John 
Mackenzie, of Tarbit, for Inverness; John 
Cainpbell far of Calder, and John Dunbar of 
Moyne, for Nairne; sir Thomas Urquart uf 
Croinartie, for Cromartie; sir John Scrimger 
of Duddope, and Duncan Cambel fiar of 
Auchinbrerk, for Argyle; sir Laughlane Ma- 
clane of Morvere, for Tarbet; sir John Lessie 
of Newtoune, and Thomas NMyretoune of 
Cambo, for Fyfe; sir Harry Word of Bonni- 
toun, and sir William Grahame of Claverhouse, 
for Fortar; John Gordon of Innermarkie, for 
Banıff; sir Patrick Macgie of Large, for the 
stewartry of Kirkudbright. Sic subs. J. Har, 
Cl. Regıst. 
The Lords ofthe Articles. 

Pro Clero; archb. St. Andrews, archb. 
Glasgow, bishops Murray, Rosse, Dumblaine, 
Brechin, Isles, Argyle. Pro Nobilibus; duke of 
Lenox, marquis of Hamilton, marquis uf Dow- 
eluss, earl of Mareschal, earl of Wintoun, earl 
of Roxburgb, earl of Lauderdale, viscount of 
Air. Pro Baronihus; sir George Forresier of 
Cosstorphin, sir Patrick Murray of Elebank, 
sir Patrick Ogilvie of Inchmarten, sir Juhn Les- 
lie of Newtoune, William Dowelass of Cavers, 
sir James Lockhart younger of Ley, sir Robert 
Grierson of Lagg; sır John Scrimger of Dud- 
dope. Pro Burgis; John Sinclair and Gilbert 
Kirkwood, Andrew Gray, Mr. Alexander Wed- 
derburne, Paul Menzies, Gabriel Cunning- 
hame, Mr. James Cockburne, Mr. John Hay, 
Andrew Bell.—Sic subs. J. Hay, Cl. Regist. 

And last produced ane Note of Articles in 
Parliament in annıs 1600, 1606, 1607, 1617, 
and 1621, whereof the tenour follows. 

“In the parliament held at Edinburgh the 
year of God 1600 years, the noblemen after 
named were chosen to be of the lords of the 
articles, viz. The duke of Lennox, the earl of 
Mareschal, tbe lord Seaton, the lord Newbottle, 
the earl of Errol, the earl of Mar, the lord 
Levingstoun; lurd Fyvie—Sic subs. J. Har, 


Cl. Regist.” 
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“ In the parliament holden at Edinburgh in 
the mouth of June 1606, the noblemeun after 
nameıl were chosen to be of ıhıe lords of the 
aiticles, viz. marquis uf Hainiltoun, marquis of 
Hustley, earl of Argyle, earl of Erroll, earl of 
Mar, eurl of Glencairne, earl of Linlitisgow, 
Lurd Glawes.— Sic subs. I. Hay, Cl. Regist.” 

“ In the parliament bolden ar Edinburgh in 
te month of March 1607, tlıe noLlemen after 
named were chosen to be uf tbelords of the 
articles, viz. earl of Argyle, eurl of Ancus, 
eırl Mareschal, earl of Mar, earl of Kinshorne, 
earl of Lorhian, lurd, Elphinstoun, Roxbuigh, 
Blantyre. — Sic subs. J. Hay, CL Regist.” 

“Ina the parliameut holden at Ediuburgh in 
tue month of May 1617, the noblemen atier 
named were chosen to be of the lords of tlıe 
arucles, viz. duke of Lennox, marquis of Ha- 
inıtoun, marquis of Huntley, earl of Argyle, 
earl of Montross, lord Ogilvy, lord Sanguair, 
bord Scnune.— Sic subs. J. Hay, Cl. Renist.” 

“Iutlie parliament hulden ut Edinburgh in 
the mouth of June 1621, tlie noblemen ufter 
named were chosen to be lords uf the articles, 
viz. te earl of Angus, the earl of Mortoun, 
the earl of Nithsdale, ıbe eaıl of Wigtoun, the 
earlof Roxburgli, ‚the earl of Balcleugh, lord 
Scoonc, Iprd Caruegy.—Sic subs. J. Hay, Cler. 
Regist.” 

After the production whereof, his majesty's 
Advocat atlirms, that the writs now produced 
for veriication of the dittay, the said diutay is 
thereby verilied in the haıl points thereof, re- 
feried 10 the assize; and in respect tlrereof 
protests, ithey cleauge (clear) upon,so cleur 
probation, for wilful error. 

Thereafier it was alledged by tbe pannel, 
that the carl of Rothes’s deposition ouglit to be 
preduced and read. 

To the which it is answered by my Lord Ad- 
vocat, That Iıc usts nut the same as a point of 
bis probation. 

To the whilk it is duplyed, That it will serve 
(being read and produced) for clenring of the 
pannel’s innocency ; and ıhat by interloguitor 
ol before, tie suid depusition was by the jus- 
tıce's interloguitor produced and given up to 
the pannel ; and therefore it is most necessary 
en be produced to the assize, and coguosced by 

em. 

Thereafter my Lord Advocat, for eschewing 
of delays, die’ produce the earl of Rothes his 
depnsition, with (his protestation, That he uses 
Röt the samen as a verification of the dittay, 

ut only for satisfying of the interluguilor given 
out by the justice before, and to cut off all oc- 
asıon of clanıour that any part ofthe process 
were withdrawn ; and when ılıc pannel shall 

»und any allendgance or objectivn thereupon, 

he shall have a sufficient answer, of the which 
dtposition the tenour follows, 
At Edinburgh, the 3d of July, 1634. 

The which day John earl of Rathes, being 
!worn ıpon his great oath, and the libel being 
sliewn to hirn, grants that this is tlıe lihel that 
was shewn to hun by or from my lord Baline- 
m ; which he touk and read till aboyt twenty 

DB. ı1, 
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lines in tlıe beginning, and no farder, in pr 
sence of the eurl of Cassies and tie lurd 
Yeaster, being wi:lı him in coach, gaing tn 
Dalkeith : wlıo findıng it of such a etıain, and 
having tuld them that his majesty had given hıra 
an express rommand to suppress all ıbat was 
ol that uature, the deponer and tbey, all in one 
voice, thouglıt it should be suppressed ; and ılıa 
deponer did put itin bis pocket. And having 
occasion. tıat'same day to meet his majesty at 
Dalkeich, and his majesty falling in conference 
wich Jim anent information ınade to Luis ınn- 
Jesty against Lim, he purged himself clearly to ° 
bis ımajesty; aud having received from Ius ma- 
jesty of before strait commandment for sup- 
pressing all petitions of the nature uf ılıne 
which was moved in the time of Ihe parliament, 
he shewed to his majesty that be had fuithrully 
done tlıe same ever since, aud added thir 
words; “Sir, there is a Petition given ine 
‘ presently t0 be luuked upon and «onsidered, 
* which I have iu my pocket, wlıch I have 
“ according to your majety’s Cunynand sup- 
‘ press’d; if your majesty be plensed to loek 
“upon it. Which bis ınnjesty nnswered, “Ir 
“is no matter: I huve no leisure: I am 
‘“ going to the park.” And declarca, that it re- 
mained in his pocket unlooked upon Ly him, 
or any otlıer, by the space of eight days, or 
thereabouts; after the „lich he returned the 
same back again, inclused in a-paper which was 
sealed, to my.lurd Balmerino, to whom beiora 
he Ind told his judgınent of it, that it was alto- 
gether tu be suppressed. ‘ And depons upen 
bis great och, tnat he neither sbeued it to auy, 
nor gave any copy thereof to any; but remeim- 
bers before he sent it to my Jurd Balmerino, 
he caused copy it by his own servant, which ıs 
yet extant, uncommunicated to auy, and 
whereof he had no memory at all, till be heard 
tat Mr. Peter Hay 6f Naughton had shewn it 
to others ; and then he searched the same, and 
found it out. Item, Being interrogat if he 
knew tlie band-writ of ıhe libel, or who was 
the nuthor or penner thereof,; depones, he 
knows not the writer thereof, and knew not 
certainly who was the autliorand penner thereof, 
till he heard tlıut Mr. William EInig was bruited 
(1. e. named) for the penuing thereof, of whom 
he bad ever suspicinn, because he has ever been 
busy upon such idle and foolish toys. And 
being asked if he gave his advice anent the 
penuing thereof to Mr. William llaig, or any 
other; depones npon bis great oatlı, that Iıe 
neither gave his advice to him, or any ather, 
anent the penning tbereof, but ever thouglır ıt 
fit to be supprest ; and declares, that he never 
knew any consultation either before or aiter 
anent thesame. And the said earl of Rothes 
promised with all diligence to send the copy 
which he has inclosed to the Jorıls; and pro-. 
mised upon Lis oatlı and honour not to copy ıhe 
same, Sie subs.  lorues. 
My Lerd Adrocat declares that he uses no 
the last part of Mark Cass his deposition. 
It is objected and. alledged by Mr. Alex, 
Pearson against Ihe Jrebauon ui the diktay ade 
22 





x 


197) STATE TRIALS, 10 Cuarıes I. 1631.— Te Trial of Lörd Balmerino, 1708 


dıced, First, To tbe probation of the fust part 
thereof against Ihe pannel, as author, consultor, 
&c. tat te pannei’s alledged interlining does 
not prove hin to be consultor with Mr. Haig, 
jn the penning and first drawing up thereof, 
l.ecause ıhe alle:iged interlining ıs long after, 
yca, alter the olfer made thereut 10 his mınjesty, 
to „hom no subject can be presumed to repre- 
sent a supplicatiun inrerlined. And deposition 
{0 that point of dittay, the pannel's ıhe 16h 
of June, which bears the interlining not to have 
been made while alter ıhe earl of Ruthes’s re- 
delivery uf the writing to the pannel, which 
was more than six or seven monıhs after. Op- 
pones also the otlier copy of the writing quar- 
relled, produced by my Lord Advocat, which 
wants the interlining; and which evinces the 
interlining not to have been ut the penning and 
torming thereof, and consequentiy tlıe alledged 
interlining proves not the pannel’s advice in 
che penning and first drawing up tlıereof. 

Item, The alledged interlining proves not the 
pannel tv be consultor anent the scandalous 
libel, because the said alledged inteilining is 
not of any matter of repruach or scandal, 
wbcreupon the said libel is now challenzed, or 
can be challenged, and so has no accession 
thereto as scandalous; and therefore proves 
not the pannel’s advice anent the scaudalous 
Jibel. 

Jtein, The alledged, interlining proves not 
that joint of the dittay, because by the pannel’s 
deposition, 16 June, never ınan saw it since the 
interlining thereo!‘; and tberefore nothing can 
be enforced or concluded thereupon, and is 
alike as if the same had never been interlined: 
For even an infamous libel found with a party 
in secret, «ho did suppress tlıe same, and never 
manifest it to another, «does not make or prove 
hin guilty of the infamous libel. 

Thet part of the dittay, bearing, That by 
letters sent by Mr. Haig to te paunel, it is 
affirmed by Mr. laig, that he had thealluwance 
of the pannel to the penning of the writ quar- 
relled, is no ways proven by tlıe missive letter, 
nor by anyofthen:. And where the said missives, 
or any ofthem, may seem to concern any pur- 
pose of allowance of the writing quarrelled, 
that is no wars of the pannel’s allowance, nor 
gan be so expounded; for the letter from Cam- 
pn dated 27 June, directed to the pannel 
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To ıhe first part of the dittay, and probation 
thereof, oppones ıhe dittay ıtself, which bears 
Mr. Haig to be author, and which makes 
peiut of dittay against the pannel for not ap- 
prehending of Mr. Haig, author thereof. Op- 
pones also Ar. Hais’s grant that he was author 
and penner tlereof, contained' in his missive 
letter, 27 June. Oppones also Mr. Haig his 
fleeing furth of tl:e country for the same cause; 
and since his fliz.ht, his intreating of his friends 
for procuring to him a remission for it, as is pro- 
ported in the pannel’s depositions the 1-t of 
August. Oppones also tle pannel’s oatlı and 
declaration the Oth of June, wherein be has 
deponed, That Air. Haig had no warrant from 
him, and that he knew nothing of ıbe forming 
of it. Oppones also Mark Cass bis dep;sı- 
tion, which bea:s Mr. Haig to have confessed 
to lim that he was ıbe penuer thereof. 

It is alledged by Mr. Juhn Nisbet against 
the verification ofthe dittay, That ıhe pannel’s 
depositions cannot be used to verify tlıe dittay, 
inferring capital guilt and punishment upon the 
pannel, because the pannel was induced to de- 
pone under promisesnd assurance of hnpuntty: 
And in law, a confession elicit upon proimise uf 
impunity, cannot inforce capital guilt, as is 
abundantly astructed in the dispute. Ir ıs 
likewise alledged by him that Dunmure’s de- 
position, Dalgleish’s depositions, and Haig's 
letters cannot be used against the pannel, be- 
cause they being all involved in the same act3 
whereupon the pannel is indicted, they cannot 
prove against the paunel to disburden them- 
selves; seeing in Jaw these with whom scan- 


| dalous pieces’are found are presumed to be 


imseif, and which speaks of their allowance 


in the tliird person, extends not to the pannel, 
and ınakes not the allowance therein mentioned 
(if any be) to Le the pannel’s allowance. 

Farder, Althouglı the said missive nfiirmed 
ns the dıttay bears, yet the same can no ways 
he respected, nor make faith against the pan- 
nel for his conviction ; because Mr. Haig being 
guilty as author, his alledsed declaration, if 
any be, (no ways granting the same) «nn be no 
probation at all against the pannel ; because it 
3s an undopbted maxtm in law, © Quod socius 
*“ aut particeps cıiminis adversus alium fidem 
* non facit:” Acconplice in a crime's declarn- 
tan canunnt make probation against any other 
Shom he alleılges w be gujlty, 


autlıors, unlessthey co.descend apon the author 
or deliverer of these pieces to them. 

It is alledged by Mr. Alerander Pearson, 
That the second part of this dittay agamıst the 
paonel, as guilty of hearimg, concealing, "not 
apprehending, divulging of ane infamous libet, 
&c. is not proven, because tlere is nothing 
adıluced against the panttel, to prove tbe pan- 
nel’s knowledge of the writing quarrelled to Le 
scandalous or seditious, without which the 
pannel is not, nor cannat be counted guilty of 
the crimes libelled. And oppones ıhcreto the 
Just and probable cause contained in the second 
exception, and remancnt defences Broponet 
for the pannel, which the paunel had moving 
him to think otherwise of the writing quar- 
relled; to wit, The writing itself in title, form, 
strain, besinning and ending, and in all, an 
humble supplication; the saıne being first deli- 
vered to tbe pannel as a supplication to be pre- 
sented to his majesty. 2 pannel’s deposition 
9 June.] Next was delivered hy the pannel 
to the earl of Rothes of purpose to be present- 
ed to his majesty. [The .pannel’s deposition 
foresaid; and also affırmed by the dittay itself.] 
Last it was offered by my lord uf Ruthes to 
his majesty; astlıe earl of Ruthes’s deposition 
bears, 3 July: Whilk offer of my lord of Rothes 
to his majesty is acknowledged by my Lord 
Advocat, conform to bis lordship's answer in 


the defences proponed for tbe pannel, Pp- 
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pones also tlıe pannel’s quulity, life and con- 
versation, which is in such a far distance from 
tbe crimes libelled, that it excludes ull pre- 
saumption and probability thereof agamıst the 
pannel, 

To that point of the Dittay aggravrating the 
paunel’s not apprehending Mr. Haiz, by tlıe 
paunel’s sbewing tn him the warrant of his 
eitation before the comınittee and thereby giv- 
ing him Occasion to escape ; oppones the pau- 
nei’s deposition of the 16th of June, wluch 
bears that the pannel.knem nothing of Ar. 
Haig his going off the cauntry before the third 
day after Mr. Haig’s escape, 

That part of the Dittay bearing the pannel 
to be guilty of divulging and (dlispersing of tlıe 
alledged infamous libel, is not proven. ist, 
The pannel his causing Mr. Robert Dalgleish 
bis servant copy tlıe same, proves not the 
pn dispersing thereof in public; Mr. 

bert Dalgleish being the pannel’s houshold 
servant, aud he having copied the same infra 
privatus parietes, which proves not dispersing 
in public. 2diy, Thedelivery of ıhe writ quar- 
relled tu the earl of Rothes of purpose to he pre- 
sented to lıis majesty, proves no ways divulging 
ofa scandalous libel : But the delivery thereof, 
qualitied as said is, and followed with ane real 
ofier thereof made to his majesty, cuts away its 
being.olfered as a scandalous libel, and divulg- 
ing tliereof; both because uf his majesty's sa- 
cred person, which is far transceudent above 
all presumed injuries, and also, ‘ quia calumnia 
* est adversus absenteın.’ Yarder, since in law 
and reason, intention of law and reason differ- 
ences criınes by the purpose of the party, let 
the purpose of ıhe Hanne difference now this 
his act, wliich does make tlıe. same to be pre- 
sentation of a supplication, and not divulging 
of an infamous libel. Sdiy, The delivery of 
the writ by the pannel to Me. Duanmure proves 
not divulging ; and oppones theretotle pannel's 
deposition of the 9ıh of June, which bears that 
the pannel gave the writ to Dunmure to look 
upou ta hiınself alone, and to shew it to no 
otber, and that he never knew that Duninure 
had copied the same, till Dunmure was called 
in question for it. Oppones likewise Mr. Dun- 
mure’s deposition, which bears in this same 
manner. Üppones also the law * quod in male- 
* ficis voluntas spektatur, non exitus;’ and 
that the pannel’s purpvse is declared by his de- 
position foresuid. 

It is answered by my Lurd Adovocat, That 
the interlining is not found relevant per se, but 
with the remanent circumstances; and so: far 
as interlining is libelled, which is indefinitely, 
witbnut respect of time, (whether before or after 
shewing of: it to Dunmure) it is clearly proven 
by tbe pannel’s own deposition, and by ocular 
inspeciion of the scandalous libel produced by 
the pannel, which is interlined with his own 
hand in two divers places. And for proviug 
the pennel to be’ author, adviser, &c. his re- 
celvimg it immediately froın Haig, delivering it 
to tbe-earl of Rothes, interlining of it guorun- 
que icmpore, dispersing.of it to Dunmure, and 
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giving tlıe power of it to Dalgleish his own man, 
is sutlicient to verify that part of the dittay. 
To the whilk is added Ilaig his confession ım 
his letter, wliich in two passages thereof beurs, 
that it was allowed by ulıem ın whuse name the 
same was Iramed, of the which number the 
pannel was one. \Vhere it is alledged that 
the not apprehending is not verified, or con- 
ce.ling of Maig, &c. because it is not proven 
that the pannel hud- knowledge that it was a 
scandalous libel; it is answered, That the pan- 
nel knew IJaig to be author, which is proven hy 
his depositions: and the Justice by interlaguiior. 
has found it to be a scandalous libel, aud there 
is no necessity to prove his knowledge. And 
as to divulging it ıs not found relevant solo, but 
being conjoined wich any part of the Dittay; 
and'it is pruven in terminis as it’is libelled by 
the pannel’s depasitions. And astothe pan- 
nel’s iutention, it is not a part uf the dittay, the 
pannel being verified to have been auıhor or de- 
vier, not apprehender of Haig, or conceuler of 
lım, or divalger of the scandalous libel; which 
is clearly proven by the writs produced. And 
therefore alledges that ıhe assize, notwithstand- 
in, of their oljections proponed, onght to find 
the dittay clearly proven:: orherwise, prutests 
for wuful- error and remeid of law. 

-Itis duplyed by Mr. John Nisbet for ıbe pa» 
nel, Whereas it is replyed by my Lord Advocat, 
that the receipt of the piece from «he author 
immediately afier comptling of it, joined wiıh 
interlineation, and the author’s testimony of the 
panuel’s appreving of it, verifies the panunel's 
concourse with the author in framing tlıe piece 
found scandalous; we oppnne tlıe panuel’s re- 
iterat depositions, bearing that he had no ac 
cession ın the framing, and gave no previous 
warrant to the framer, and disclaiminz know- 
ledge of the framinz of it, which must elide all 
the presumptions adduced by my Lord Advo- 
cat; seeing it is inconrraverted ın law, that a 
qualihed confession cannot be disjoined, as is 
clearly proven in my dispute, chicfly since the 
pannel has deponed so ingenuously, without any 
obligation in law, and upon assurance foresaid. 

\Vhereas it is replied by my Lord Advocat, 
That the pannel intrusting of Its man Mr Ro- - 
bert Dalgleish with the piece, his Imparting of 
it to Dunmure, and to ıny lord of Rothes, veri- 
hies dirulging, oppores our dispute, nırd the au= 
thorities ofthe laws cited by us, requiring a pub- 
lic exposing, and a fraudulent intention to de- 
fame. And we oppone the condition of the 
reine delivery-of ıtto Dunmure, that it »lould 

illi soli; Dunmure’s copying of ıt without 
the pannel’s knowledge: then of the panncl's 
delivery of itto Duumure, to found bis opinion 
in judgement; all clearly veritied by Duninurc's 
deposition. 

Where it is replied by my Lord Advocat, That 
Haig’s evasion, the pannel’s knowledge that he 
was author of the piece now found scandalous, 
verifies the point of not apprehending the uu- 
thor; and that it is not necessary to prove the 
pannel’s knowledge of the piece: It is dnplyed, 
That we oppone Le uncontravertc practick of 
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‚al countries where apprehending of parties is 
enjoineil, and resettin: is prohibit ; that decla- 
rator shoskl precede, as in authors of heretical 
books, torbidden to be receiver by the law; 
because every ınan is not able to discern those 
pieces, which ure debated and contraverted 
amongst the jenrueilest. Ad we oppone the 
panner’s ow: depositions, bearisg that be knew 
not assuredly Ilaiz to be author thereof, but 
thauglıt oniy he wis author ; and tlierefore not 
ubliged to apprehen:l summnarly and aubruptly. 
In respect hereof tlie assize can ne ways find 
the pannel guilty of the Dittay, and alledged 
erime specined therein. 

The Ass'ze by plurality of votes, elects and 
ehwises John earl of Traquair Chancellor, (Fore- 
man.) 

Wbilks persons of assize being received, 
sworn, and adınitted, after accusution of the 
said John lord Balmerino by dittay ofttlie crimes 
furesaids, mentioned and set down therein, and 

"production, and reading Judicially of ıhe writs, 
and probation used and produced by his ma- 
jesty’s Advocat for verifying thereof, they re- 
moved all together, furth of court to the 
councjl house of Edinburgh, where first, by plu- 
rality of votes,they elected and chused the said 
Joln earl of Traquair Chancellor. Thereatter 
received and votel upon the hail points of the 
sail Dittay; und being riply aud at length ad- 
vised therewith, and with the writs and proba- 
tion use and produced by his majesty’s Adro- 
eat for instructing of the sure, and witl the ob- 
Je dions made by the paunch and his procura- 
kurs there agninst, and answers ınade by his ma- 
Jesty’s Advocat to the said objeciinus, all rend 
tu their presence and nudience, rc-eutered again 
in court; where they by report and judicial de- 
claration of the said John earl of ‘Iraquair, 
Chancellor of the said Assize, found, pro- 
aonuced, and declared the said John lord of 


Balmerino to be clenred and acquit of the first 
part of ıhe said Dirtay, wherein he is indicteit 
as author, deviser, Cunsulter, atdviser, aırt and 
part of tbe forıning and penning of the infamous 
or scandalous libel mentioned tbereimul: As 
also of not apprehending of Mr. William Haig, 
wlıom be attıms in bis deposition to have been 
author of the said hibel: Aud lıkewise to be 
cleared, asswilzed, and acquit of the disulging 
and dispersing of the saıd scandalous libel 
amongst our suvereign lord'ssubjects, in manner 
specihed in the said Dittay. And last, found, 
ronounced, and declared the said John lord of 
Balnerino to be allenarly filed and consict of 
the hearing of the said infamous hıbel, conceal- 
ing and .not revealing of ıhe said Mr. Willtam 
Haig, afırmed by hin to be ıhe author thereof. 
The Justice General upon consideration of 
the said John lord Balmerino his conriction by 
the fore-named persons of assize of the foresaid 
point of Dittay, anent the hearing of the infa- 
nuus libel therein contained, concenling and 
revealing of Mr. Wiltiam Haig, author and pen- 
ner thereof, found and declareil, by advice of 
his lordshıp's as«essors, That the snıd John lord 
of Balınerino has there-through Incurred the 
pain of death contained in the acıs uf parlia- 
ment; suspending always the execution thereof, 
until the time his majesty’s gracious will and 
pleasure be shown nnd declared thereanent: to 
whose sacred müjesty Ile manner, time, and 
place of the execution of the said sentence is 
remitted by the justice: and tie said John lord 
of Balmerino ordained in the mean time to be 
returned to ward within the castle of Edinburgh, 
to remnm therein while his majesty’s pleasure 
be signitied.” 
The King being informeil hereof, was pleased 
to grant hinı a Pardon. 





” 2 Rustı. Col. 281. 





145. Proceedings in thie Star-Chamber against Dr. Jorx Bastwick, 
Mr. Hexey Burton, and Wırtsam Pryxn,* esq. for several 
Libels:f 13 Cuarezs Il. A.D. 1637. Written by their Friends. 


AN Information wns exhibited in the Star- 
Chamber by the Attornev-General, agminst 
John Bistwick ductar in plivsic, Blei, v Burton 
Latchelor ofdiviniiy, and William Prynn barris- 





® 1 Clar. Hist. p.73. 158. 2 Rushw. p. 380. 

+ Kennet, after mentioning the opinion whıchı 
the judses had giren on the leuality of Ship 
Money, proeceds: “ It. was a !css invidions opi- 
nion which the.same Judees had .detivered in 
the case ot- Burton and Bostwicke, who had 
becn 30 fierce in their Libels against the go- 
verument, that it, was considered by tbe king's 
counsel how to draw sheis ante an arraigament 
of High-Treason. Far which purpose there 
was a meeting of the Jud.;es at Serjeant’s-Tın, 
. before whom the king’s counsel laboured to 
prove, Lı.t divers passages in the-Booke of the 


ter at law, Defendants, for writing and publish- 
ing se'inous, schisinztteai and Iibellous Books 
ayaimst the Dlierarchy. They prepared their 
Answers, but Ihe counsel Leing backward for 





sud anthors did amount to Higl«Treason, 
Bat when tbe council withdrew, the Judges im 
debate among theinselves, came to these reso- 
lutions. 1. * That if there were any thing in 
“the Bonks that amounted* to treason, no In- 
‘ dieiment coull be found wood fur freason, 
unless it wae eounded uron the statute of 
95 Ed. 5. either für compassing the king’s. 
‘ death, or imapining Ihe same, or else for levy- 
‘ingofwm. 2. That if any man serditiously, 
* malicionsiv anıl of purpose ta raise rebelliun, 
nnd to incıte rebellion, did take arıns to reduce 
ha euune of gnverumens of the state, either 


$ 
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fear of offending tlıe court, they petitioned they 
might sign their Answers themselves, which was 
denied; and the 28th of April the court ordered 
them to put in their Ansuers by Monday seven- 
nieht under their counsel’s hands, or else the 
matters of tlıe Information to be taken pro con- 
fesso. Nr. Prynn, May 5, again petitioned 
them, that having been for above a week de- 
barred access to his counsel, and his seıvant 
who should sclicit for him being detained close 
prisoner iu a messenger’s hands, and it being 
dificult to get his counsel to repair to him dur- 
ing the term; he having been a barrister at 
law, prayed he miglıt (according to former pre- 
cedents ın that court) have liberty to put in his 
Answer by the day prefixed, under his own 
haud, and not ünder his counsel's, who refused 
ıc out of fear and cowardice; for wluich he 
alledged ıhese RReasons : 

1. Close, Dr. Layton, and others, had been 
allowed this, and there is but one precedent 
against it; where, upon a special reason, and 
in case of a woman, not of a man, much less 
of a lawyer, it was denied. 2. Upon an ore 
tenus in this court, ın many: cases at the Coun- 
eil-Table, in parliament, and m the King’s- 
Bench upon Indictments aud Informations 
(especially in cases of felony or treason) the 
Defendants make their defence without counsel. 
3. Counsel is allowed not of necessity but fa- 
vour, as a help to the Defendants; but when 
they find them no help, but that they advise 
them to their prejudice, why may they not an- 
swer without them? 4. Every Answer, in the 
eye of the law, is the Wefendant’s, not the 
counsel's. 5. Shall an innocent man-suffer 
without conviction, through the want, fear, neg- 
lect, ignorance, diversity of opinions, or trea- 
chery ofcuunsel? 6. Thelaw ofnature teacheth 
every creatare, man especially, to defend him- 
self, and in the present case the Defendant's 
Answer resteth upon Books, matters of divinity, 
and other points, wherein coungel have lite 
still: how can they defend him in a cause they 
understand not? 7. At the general Day of 
Judgınent, every man shall be allowed to make 
Answer for himself} much more should earthly 
Judges allow the same, where others will not 
or dare not. 8. By the judicial law among 
ıhe Jews, and by ıhe civil law among the Pagan 
Romans, every one might answer for them- 
selves: Naboth, Susannab, Christ, and others, 
though unjustly condemned, yet were not con- 
Jdemmned as guilty for nut answering by counsel, 
9. St. Paul, when he was slandererl and accused 
by Ananias the higb-priest, and Tertullus, and 


* ecelesiastical or civil, and thereby to coınpass 
“ ıhe king’s destruction, His was treason. $. 
‘ That such Indictment was to be fraımed upon 
“the suid statute of 25 Ed. 3.” Tiis Resolu- 
tion being delivered by tlıe Lord Chief Justice 
to the king and councıl, had this regular effect, 
that the saıd oflenders were not indicted of 
iligh-Treason, but prosecuted in a sufter man- 
ner, though afterward tliought severe and arbi- 
tdery.” 
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several times before Felix, Festus, and king 
Agrippa (three heathen magistrates) was suf- 
fered to speak für himself without any cuunsel 
assigned.—T'he Defendant therefore hopes, he 
beiug accused in this court, by the English pre- 
lates and high priests instigatiaons, of sedition 
and other such like crimes, as St. Paul was, 
shall enjoy the' same privilege and freedom be- 
fore Christian Judges, as St. Paul had among 
Pagans; which his adversaries will not be 
against, unless they will be deemed more un- 
reasonable than Ananias hinseli: especially 
the Defendant having been a barrister: and . 
counselior at law formerly, and admitted in this. 
court to put in Auswers under his hand in other 
men's Cases. 

Upon reading this and a Petition from Dr. 
Bastwick to the same purpose, alledging his 
counsel refused to sign his Answer, tlıe cours 
adhered to their. former order, that they should 
by Monday put in their Answers under counsels 
hands, or else to be taken pro confesso. Prynn 
and Bastwick thereupon left their Answers 
under their own hands: at the oflice, and ten- 
dered another draugbt thereof to the. court. 

Before this petition of Mr. Prynn, he and 
the two other Defendants put in a Cross-Bill 
under all their hands, against tlie archbishop of 
Canterbury and others of the prelates, whereim 
they charged them with usurping upon his ma 
Jesty’s prerogative royal, with Innovations, 
licensing popish and Arminian Books, &c, and 
set forth the substance of their Answers. The 
Bill being ingrossed and signed by them, Mr, 
Prynn tendered it to my Lord-Keeper, praying 
it might be accepted without counsel’s hands, 
who durst not sign it : The Lord-Keeper upon 
reading the Cross-Bill refused to admit it, but 
delivered it tn the king’s Attorney. The Arch» 
bishop neitled thercat, demanded the Opinivn 
of the Judycs, whether they could not be 
punished as Libellers ; who all but one answer- 
ed negatively : for it was tendered in a legal 
way, and the king’s courts are open to all men, 
The Archbishop then applyed to the court of 
Star-Chainber, and informed them, That in 
some Books and pamphblets lately published, his 
grace and the other bishops are said to hava 
usurped upon the king’s prerögative, and pro- 
ceeded in their courts contrary to law. He 
prayed tlıe cuurt would require the Judges tu 
give their Opinions therein; and the court ac- 
corcingly desired their Opinions in the points 
following: . | 

1. Whether process may not issue ont Of the 
ecc'- sinstical courts in the names ofthe bishups ? 
The Judges answered afirmatively. 

2. Whether a Patent underthe Grent Sen! be 
necessary for keeping Ecclesinstical Courts, 
and for citations, Suspension, excommunica- 
tions and other censures? Whether citations 
must be in ıhe king’s name, and undcr his seal 
of arıns ? The like for institutions, indnctiong, 
and corrections of ecclesiastical offeuces? They 
answered, that a Patent under the Great Seal 
is not necessary in any of these cases ; nor is it 
necessary that summons, citatigns, or other 
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process ecclesiastical, or institutions, inductions, 
or corrections of ecclesiastical offences shuuld 
be in the king's naıne, or with his sule, or under 
his seal, or tliut ıheir seals of uflice have in them 
the king’s arıns, the stätute of 1 Edw. 6. ch. 2. 
being not now in force. 
. 8. Whether Bishops, Arcl-deacons, &c. may 
any Visitation, without commission under 
tbe Great Seal? Tiey answered they may. 
Wbich Opinion of the Judges being certified 
into the Star-Cbamber under the hands of 11 
of the 12, the court, atıhe prayer oftle Attor- 
ney-General, urdered the said Certificate to be 
necorded there, and in the other courts at West- 
minster, the high commission and other ecclesias- 
tical courts; and alterwards the original certi- 
ficate to be delivererl to the archbishop of Can- 


Mr. Prynn, upon Nr. Holt's- repairing to 
him, gave him his fee, nnd Instructions for 
drawivg his Answer; and the same being 
agrecd on and seiied by Mr. lolt, and Tom- 
lins his atber counsel, Ar. Llolt's clerk iugromed 
it; but Holtthen refused to sigu it, saying be had 
espress order to the contrury, and would not do 
it for 100/. and in the mean time Towmlins went 
into the country. Mr. Prynn thus deluded, 
requested the Lurd Keeper, the Chiei Judge oi 
that court, to comınand Mir. Jlolt, who Lad 
drawn it, 10 sign ıt; but tbe Lord Keeper au- 
swered, he:had no power to command counsel 
to sign an Answer. And the court, May 19, 
positively ordered that for their contempt ın ua 
petting ın their Answers, the matters azaıca 
Basıwick and Prynn should be taken pro cu- 


verbury, to be preserved among the records of | fesso, and the Cause agnsust tliem should be 


biscourt. 


Dr. Bastwick having left his Answer at the 
oflice as aforesaid, tie court taking notice that 
it was five skins and a half of parchınent close 
written, and (as was alledged) contained muclı 
scandalous defamatory ınatter, ordered, That 
all the matters of the Information, wherewith 
he was charyed, should be taken pro confesso. 
Dr. Bastwick notwithstanding petitioned again, 
that his Answer might be accepted under his 
own hand, but to no purposes Aud Mr. Pıynn 
in a second Petition desiring ofthe court not to 
require immpossibilities of him, his counsel’s 
hands not being at his command (for thus the 
most innocent man may be betrayed and con- 
demned, througli the unfaitlifulness, wilfuluess, 
fear, corruption, or default of counsel), he 
Bir them to deal with him as they would be 
dealt with theinselves, were they, wluich God 
forbid, in his condition, and as they would hare 
Christ proceed with them at the Day of Judg- 
ment. He craved only so much favour and jus- 
tice ag Christ found before Pilute, and Paul be- 
iare Felix, Festus, and Agrippa, or as every 
traitor or felon enjoys in the court of justice, to 
answer for himself, when his counsel will not, 
cannot, or dare not; especially in this weighty 
cause highly concerning his majesty’s Royal 
Prerogative, the safety of Religion, and lie good 
ofthe whole realm. He praycd the Cross-Bill 
and Answers of lıım and the other Defendants 
against the prelates late dangerous encroachı- 
ments, iunovations, pgactices and oppressions, 
may be accepted under the defendants own 
‚hands; and the petitioner, ujon grantin: his 
Petition, should ever pray for their lord-hips, 
&ec.—The Court lıereupon commanded Mr. 
Holt, one of Mr. Prynn’s counsel, to repair to 
bim in t!;e Tower, and take instructions for his 
Answer: and the Lieutenant of ıhe Tuwer was 
sent for and checked by the lords for suffering 
Mr. Prynn to dietate such a Petition ; and one 
Gardeuer wbo writ it from his mouth by the 
Lieutenant’s license, was thesame evening, by 
a werrant from the Archhishop and others, ap- 
prehenuded by a pursuivant, detained about 14 
days, oud not release till be bad given bond 
to appear when called. 


heard the fıst sitting of the next term. Astır 
Mr. Burton’s Answer, it wns sigoed by Ni: 
Holt; but after it had been near three weeks ıa 
court, upon Mr. Attormey’s sugeestion that .t 
was scandalou«, the court referred it to the two 
Chief Justices Bramston and Finch, The lı- 
ter reviled Holt exceedingly, and told him be 
deserved tn have his gomun pulled over his can 
for drawing it: Hols replyed, it was onls a 
Cunfession or explanation of the charge ın ıhe 
Bill, and a recital of acts of parliament, und 
how that could be scaudaluus or impertinent 
he could not conceive. But tlie two Justices 
certified it to be all scandalnus and ımpertr 
nent, except the usual words in tbe beginnung, 
‘ The said Defendant by Protestation not cun- 
‘ fessing,’ &c. and tlie words in the latter end, 
containing his plea of Not Guilty, tlıe comm:n 
averment tlıat he was ready to prove the mat- 
ters of Answer, his Prayer of a favourable In 
terpretation, and to be dismissed. So all the 
body of his Answer, containing about 40 sheet 
of paper, was expunged, and notlung but the 
head and feet remained: Aud by his Pies ol 
Not Guilty to all, he was made to deny wbat 
he had confessed, aud justified in his Ansser: 
And the Examiner coming.to him afterwards 
to tie Fleet, with Tnterrugatories grounded on 
his Answer, he refused to be examined unles 
his Answer might be admitted as it was put 19, 
or he permitted to put ın a new one 

Court ordered the Examiner to repair to lum a 
second time with the Interogatories ; but beper- 
sisting in his relusal to be examined, for thatıhe 


Answer now in Court was none of his, tle coud 


ordered the ınatter af ıhe Information and In- 
terrosntorics to be taken against him pro cor 
fesso: and on the 13th of June the Coort or 
dered the cause against all the three Defendants 
to be heard tlie next day, aud that in the mean 
time they should have liherty wirhtbeir kerper? 


to attend their counsel. Tihis was loskedupen 


as a short warning by some, whu aflırmed, that 
bythecourse of the court, a subpena ad ondirn 
dum judicium should have been served npo8 
then 15 days at least beiore the day ot heantt, 
which was nat done. Ilowerer Mr. Prna 


müde use of his liberty, and repaired lo Mr 


TYomlins (Uhes uew|y returued) with bis Auswef 
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newiv drawn up and ingressed as afuresaid, who 
sivned it, but Mr. Holt said be dursı vor; then 
Mr. Pryno tendered it thus siguedto Mr. Guade 
at the utlice, but he utterly refused ta tuke it. 

Mr. Burton jn his Answer, set torth the sub- 
stance of his Sermon which he preached the 5th 
ol November in his parısh church m Friday- 
street, touching the inuovations brouglit into 
tie church. 

Dr. Bastwick in his Answer termed the Pre- 
Intes Invaders uf ıhe king’s Prerogative, Con- 
temners of tl.e Scriptures, advaucers of Popery, 
supersätiod, idolatry, profaneness, oppression 
ofıhe king’s subject», in the impious perlorm- 
ence whereof they shewed neither wit ner bo- 
nesty; Eneinies of God and ıhıe king, and ser- 
vants nfthe Dern. 

Mr. Pryan’s Answer wes much against the 
Hierarchy, but ia mouse ınoderate and cau- 
tous expressions. 

June 14. Ihe Lords being ret in their places 
in the Star-Chamber, and the three Detendants 
brought to the bar, to receive tleir Sentences, 
the Lord Chief Justice Finch looking eurnestly 
on Mr. Prynn, said, I had thought Mr. Prynu 
had no cars, but methinks lie hatlı ears ; which 
caused many of’ the lords to take tlıe stricter 
view ofbim, and for-their betier satisfaction, 
the usher of the court was commandelil to turn 
up his hair, and shew his ears : upon the sight 
wbereof the lurds were displensed they had 
leen formeriy no more cut off, and cast out 
s:ne diegraceful words of him. To which Mr. 
Pryun replyed, “ My lords, there is never a one 
of your hunours, but would be sorry to lure 
your enrs as mine are.’ 

L.Kceper. In good faith he is somewhat 
saucy. 

"le. Frymn. I hope your honours will not 
be offended, pray God give you eurs te Iear. 

L. Keeper. Tre business of tie day is to 
proceed on the Prisoners at the bar. 

Mr. Prynn ten humbly desired of the court 
to give hım leave to make a motien or two, 
which being granted, hie maved, First, ‘That 
their honours would be pleased to accept of a 
Cross-Bill against the Prelates, signed with 
their own hands, being that which stands with 
the justice of the court, which he hambly 
craves; and so tendered it. 

L. Keeper. As for your Cross-Bill, rt is net 
the business of the day; hereakter iftlıe court 
shall see just cause, and that it farours not of 
Itbelling, we may accept of it: for mıy part 1 
have not seen it, but have heard somewhat of it. 

Mr. Pryan. I hope your honours will not 
refüse it, being it isonm his majcsty’s behaff. 
We are his majesty’s subjects, and tlıerefore 
requite the justice of the court. 

L. Keeper. But this is not the business of 
the day. 

Mr. Prynn. Why then, my lords, I have a 
second motion, which I humbly pray your ho- 
Dours to grant; which is, that your lordships 
will be pleased to dismiss the Prelares here 
DOW sitting, from linving any voice ın the cen- 
wure of this cause (being generally known to 
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be ndversaries) ns being no way agreeable with 
equity or reason, thattliev who are our adver- 
saries, slwuld he our julges. Therefurc we 
humbly crave they ıuny be expunged wut of 
the court. 

L. Keeper. In gootl faith, it is a sweet mo- 
tion, isit not? Herein you are become libel- 
lous. Aud if you sbould thus hibel all che - 
lords and reverend Judges, as you do the most 
reverend Prelatts, by this your plea, you would 
have none to pass Sentence upon you for your 
libelling, because they are parties. 

Me. Prynn. Uuder correction, my lord, 
this doth not hold, tlıe case is not alıke, fee 
here are only one or two meınbers of the cuurt, 
who are said to be libelled against, and your 
lordship yourseli' in your case against Norton 
absented yourself irım tlıe hearing, because a 
party, which is usually done by tlie lords in like 
cases.— But this prevailed nothing. 

Mr. Prynn. 'Ihen I have a third motion, 
which is, that your lordships will receive my 
Auswer to the Isformauion signed with ene 
counsel’s hand, which as soon ns I could get 
signed, I tendered at the oflice, but it was re- 
fused. . 

L. Keeper. Your Answer comes now tuo 
late, proceed to tlıe busincss of the day. Read 
the Tanz, which was read being very 
large, and having these five Books thereto an- 
nexed, Dr. Bastwick’s Latin * Apology,’ his 
Litany, Mr. Burton’s book entitled, * An Apo- 
‘ jogv for an Appeal to the kiny’s most excel- 
‘ Jent majesty, wıth two Sermons for God arfd 
“the King,’ preached on the 5tlı of Norenrber 
last: The News from Ipswich, and the Divme 
Tragedy, recording God’s fearful Judgments 
agninst Sabbatlı- Breakers.— The king's oounsel 
being five, took each of them a seyeral Bock. 

Mr. Attorney began with Dr. Bastwick’s Le- 
tin Apology : next ut the Attorney, scrjemm 


"Whitfield falls upon Mr. Burton’s book, suying, 


In good futth, ıny lords, there is never a page in 
this Book, but deserves a heavier and deeper 
Censure tiıan this court can put upon him. 
Next followed the Archbishop, who in like 
manner descanted on The News from Ipswich, 
eharging it to be full nf pernicious yes; and 
espectallv vindienting the honnur of Matthew 
Wren, bıshop of Norwich, ns being a learned), . 
pious, and reverend father of the Church. 
Next followed the king’s Soliciter, (Mr. Lit- 
tleton) who descanted upon the Divine Tra- 
gedy; to which part of it concerning God's 
judgments on Sabbatlı-Breakers, be saıd, That 
they sat in the Seat of Gud, who judged these ' 
accidents which fell out upon persons suddeniy 
struck, to be the judgments of God for Sab- 
buth-breaking. He enlarged himself apon thrt 
passage which reflected upon his majesty’s late 
Attorney-General, Mr. William Noy, who, (he 
said) was most shamefully abused by a slander 
laid upon him, as if God’s Judgment fell upon 
him, for 80 eagerly prosecuting Mr. Prynn for 
his * Histrio-mastix,’”® which Jjudgment was this; 





® See No. 143, 
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that be laughing at Mr. Prynn, while he was 
suffering upon the pillory, was struck with au 
issue ot blood in his privy-parts, which could 
never be stopt till ıhe day of his denth, wluch 


fullowed soon afier: but the truth of this, my 


lords, you slıall find to be as probable as the 
rest, fur we have here three or four gentlemen 
ot good credit and rank, to testify upon vaıh 
that be had tlat issue long before. And tlıe 
Sulititor called out for room to be made für 
the gentlemeu to come in, but none such ap- 
peared. 

Lastly followed Mr. Herbert, who descanting 
upon Dr. Bastwick’s Litany, concluded jointly 
with the rest, that it deserved a heavy ceusure. 


L. Keeper. You hear, gentlemen, where- 
with you are charged, aud now lest yon should 
say you cannot have liberty to speak for your- 
selves, the court gives you leave to spenk what 
you can, with tbese conditions: 1. That you 
speak within the bounds ef modesty. 2, That 
your Speeches be not lıibellous, 

They all three answered, they hoped so tn 
‘ order their speech, as to be free from any im- 
ınodest or libellous speaking, j 


L. Keeper. Then speak in God’s name, and 
shew cause why the court sliould not proceed 
in censure (as taking the cause pro cunfesso. ) 


Mr. Prynn. I expected some particular 
Charge to be proved against me: Dr. Bast- 
wick and. Mr. Burton are charged with parti- 
cular Books to the Information annexed, but 
none of the Books are laild to me; my sole 
offence, for which the Ioforınation must be 
taken pro con/esso, is my not putting in my 
Answer under counsel’s haud by a day pie- 
fixed ; whereas I entered ıny appearance, and 
took out a» copy of the Information, which 
being taken out, I endeavoured to draw up my 
Answer; but heiug shut up close prisoner, I 
was deserted of all means by which I should 
have done it; for I was no sooner served with 
the Subpoeua, but I was shortiy after shut up 
close prisoner, prohibited of pen, ink, and 
paper, and so disabled to draw up my Answer, 
or Instructions for counsel; my servant who 
should solicit for me was in prison, without 
being adıitted to bail, my friends denyed ac- 
cess, and nıy chamber twice searched ; and 
after I had drawn some Instructions, and part 
of my Answer (havipg then obtained liberty of 
pen and ink) tbey were taken away by Mr. 

icolas, Clerk of the Council ; your lordsbips 
reluscd to let me put in ıny Answer under my 
pwn hand, though a counsellor at law, contrary 
to former precedents; your lordships did at 
last assign me counsel, but they neglected to 
come to me, aud when by order of tbe court 
Mr. Holt came to me in the Tower, I gave him 

y Fee and Instructions, and afterwards Mr. 
Hult and my other counsel agreed upon ıny 
Answer, cnused it to be ingrossed, and pro- 
mised to sign it, but Mr. Holt refused to do it 
then ; afterwards Mr. Tumlins signed it, and it 
was carryed ta the oflice, but they refused it. 
Here it is, Ltender it upon ny oash, which 


your lordships canuot deny with the justiceuf 
the court. 

L. Keeper. We can give you a precedent, 
that this court haıh proceeded and taken a 
cause pro confesso, for not puttiug in an Ausner 
in six days; y«u have had a great deal of f- 
vuur shewed you, in allurdiug you longer tine, 
and therefore the eourt is free froin all calumıy 
or aspersion for rejecting your Answer, un 
signed with counsel’s hands. 

Mr. Pryun. But one word or two, any 
Lords, I desire your hionaurs to hear me: 1 put 
a case in law, If an award be made that A 
shall together witlı Band C enter into a hund 
of 100/. to S, the award is void, because A 
hath no power to compel Band C to ente: 
into such a bond: my case is the same. Tie 
court ordered me to put in my Answer under 
counsel’s hands; leudeavoured it, they refusen 
to sign it, I had no power to compel thei, and 
desired the court to orler them 10 sign it; bet 
the court replied they had no power to fort 
them ; how then could J, a cluse prisoner, 
compel tlıem, if tlıe court could not? Byilas 
ıneans the most innocent person in the world 
may be made guilty ol wlıat crimes you pleax. 
I appeal to Mr. Holt, if I Ihave not used allıny 
endeavours to get him to sign my Answer. 

Mr. Holt. There was so lung time spent 
ere I could do any thing after I was assigned 
his counsel, ıhat it was ımpossible Is Answer 
conld be drawn up in so short a time us wasal- 
lotted ; for after long expectation, seeing le 
caıne not to me, I went ta him, where I foınd 
hiw shut up close prisoner, so that I cuuld nat 
have access to him ; whereupun I motioned 10 
the Lieutenant of the Tower to have free lıber- 
ty of speeeh with hirn concerning his Answer, 
wliich being granted me, I found hin vers vi- 
ling and desirous to hare it druwn up; where 
upon I did move in this caurt for pen and pr 
per, which was granted, the which he nosooner 
had gotten but he set himself to draw up Ir 
structions, and in a short time sent nıe # 
sheets, and soon after I received 40 more ; bil 
I found ıhe Answer so long, and of such ans 
ture, that I durst not set ıny hand to it, forfear 
of giving your honours (listaste. 

Mr. Prynn. My lords, I did nothing bat 
according to the directions of my counsel, on!y 
I spake my own words: ıny answer was drauf 
up by his consent, it was his own ac, and be 
dıd approve of it; and if he will be so base & 
caward, to do that in private which he darts 
not acknowledge in public, I will not have such 
a sin lie on ıny conscience, let it rest mitl Lin. 
Here is my Änswer, which though it be not 
signed with their hands, yet here I tender & 
upon ıny oath, which you cannot ın Jusüct 
deny. 
L. Keeper. Your case is good-law, but il 
applied ; the court desires no such long Au 
swer, but whether you are Guilty or notGulty. 

Mr. Prynn. By the statutes of Phil, and 
Mar. and of Eliz. iu the case of libelling te 
king or queen, the party’s conlession, ur 10 
witnesses face to face are required, le n@ 
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eonviction, and here is neitber ; nor is there ın 
all tke Information one clanse that doth parti- 
cularly fallon me, but un]y in geueral. ‘There 
is no Book laid to my charge, und shall I be 
condermned fur a particular act, when no accu- 
sgtıon ‚of any particular act can be brought 
against me? This were most unjust'and wick- 
ed. Here Itender my Answer to the Inforn- 
ation upon mıy oalh; ıny lurd, you do impose 
Iimpossibilities upun me, I could do no more 
than I did. ; 

L. Keeper. Weil, h>ld your peace, your 
Answer comes too late. What say you, Dr. 
Bastwick ? | 

Dr. Bustwick. My honourable lords, me- 
thiaks you look like an Assembly uf Gods, and 
sitin the place of God: Ye are called the 
Sons of God; wmd since I have compared you 
to gods, give ıne leave a littie to parallel the 
one with the other, to see whether the compa- 
sıson between God- and you doth hold in this 
nobie and righteous cause. This was the car- 
rıage of Almiglıty God in tlıe cause of Sodom, 
before he would prouounce Sentence, or exe- 
cute Judgzment, he would Arst cnme down, and 
see whether the crime was altogether accord- 
ing to the cry that was come up. And with 
whoıa doth the Lord consult, when he came 
down ? With his servant Abraham, and he 
gives -tke reason ; “for I kuow,’ (saith he) 
“that Abraham will command his children and 
* houshold after him, that they shall keep tbe 
‘wayoftbe Lord to do justice aud judgment.’ 
My good lords, thus stands the case between 
your honours and us this day: there is a great 
cry come up into your ears against us froın the 
kiog’s Attorney ; why now be you pleased to 
descend aud see if crime be according to 
tbe cry, and consult (with God) (not the Pre- 
lates, beine in the adversary part; who, as it 
is apparent to all ıhe world, do preudly set 
theinselves against the ways of God, and from 
whbom none can expect Justice or jadgment) 
but with righteous men, that will be impartial 
on eitber side, before you proceed to .censure, 
which censure you cannot pass on us without 
great injustice before you hear our Answers 
read. Here is my Answer, which I here ten- 
der upon my oath:: My govd lords, give us 
leave to speak in our own defence. We are 
not conscious to ourselves, of any thing we 


have done that deserves a Censure this day ım | 


thıs hononrable court, but that we have ever 
laboured to ınaiatain the honour, dignity, and 

rerogative royal of our sovereign lord the 

ing ; let my lord the king live for ever. Had 
I a ıhousand lives, I should think them all too 
little to spend for the maintenance of his ma- 
jesty’s royal prerogative. Mly good lords, can 
you proceed to censure before you know .my 
cause ? I dare undertake, that scarce any one 
of your lordstips have rend my Books: and 
can you tben censure me for what you know 
not, and before I have made my Defence? O 
my noble lords! is (bis righteous Judgiment ? 
Tius were against the law of God and ınan, to 
condemn a man before you know his crime : 

Y‘oL. ilk 


The Gorernor before whom St. Paul’was car- 
ried, who was a very Heatlıen, would first hear 
bis cause before he would pass any censure 
upon him ; and doth it beseem so noble and 


Christian assembly to condemn me before my - 


Answer be perused, and my cau:e known ? 


Men, breihren, ard fathers, into what an’age_ 


are we fallen? I desire your honours to lay 


‚aside your Üeusure for this day, to enquire into 
nıy cause, nnd hear ıny Auswer read ; which if , 


you refuse to do, I lıere profess, I will cloıhe it 
in Roman buff, and send it abroad unto the 
view of all tbe world, to clear mine innocency, 
at shew your great injustice in this cause. 

L. Keeper. But this is not the business of 
the day ; why brouglıt you not in yoür Ausuer 
in due time? «» RR 

Dr. Bastw. My lord, a Inng time since I 
tendered it to your honvur, I fuiled not in any 
one particular: and if ımy counsel be so base 
and cowardly, that they dare not sign it fur 
fear of the Prelutes, as I can muke it appear, 
therefure have Ino Answer? My lord, here is 
my Answer, which though my counsel out of a 
base spirit dare not set their hands unto, yet I 
tender it upon my oath. 

L. Keeper. But, Nir. Doctor, you should 
hare been brief; you tendered in too large an 
Answer, which, as I heard, is as libellous as 
your Bouks.‘. 

Dr. Bustw. No, my lord, it is not libellous 
though large ; I have none to answer for me 
but myself, and being left to myself, I must 
plead my cunscience in answer to every circum- 
stance of ıhe information, 

L. Keeper. What say you, Mr. Doctor, are 


you Guilty, or not Guilty? auswer yea, or no: 


you needed not to have troubled yourself so 
much about s0 large an Answer. | 

Dr. Bustw. I’know none of your honours 
have read my Book; and can you with the jus- 
tice of the court, condemn me befure you kuow 
what is written in my Books? 

Db. Keeper. What say you to that wis read. 
to you even now? 

Dr. Bastw. My lord, he that read it did so 
murder ıhe sense of it, that had I not kuown 
what I had written, I could not tell wbat to Iıave 
made of it. 

L. Keeper. Whatsay you to the other Sen- 
tence read to you? - oo 

Dr. Bastw. That was none of mine, I will 
not fatlier that which was none of mıy own. 

L. Dorset. Did not you send tlıat Book, as 
now it is, to a nobleinan’s house, together with 
a letter directed to him ? 

Dr. Bastw. Yea,my lord, I did so, but withal 

ou may see in my Epistle set before tlıe Book, - 
1 did at first disclaun what was not mine. I. 
sent my Book over by a Dutch merchant, who 
it was that wrote the Addition I do not know, 
but my Epistle set to my Book made mauifest 
what was mine, aud what was not; and I can- 
not justly suffer for what was none of mine, 

L. Arundel. My.lord, you hear by his own 
Speech the cause is tnken pro canfı ss0. 

.L. Keeper. Yca, you sny true, my lord. 

JA 


Ns 
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‘Dr. Basıw. 


My noble lord of Arundel, I | in this court: And if the mutations and revulu- 


know you aren noble prince in Israel, and a | tions of persons and times be such, then I do 
great peer of this realm ; there are some ho- ; ıncst humbly beseech your honours to lonk on 
nourable lords in this court, that have been | 


forced out as combatants ia a single duel;; it is 
between the Prelates and us, at this time, as 
between two that have appointed the field. 
The one being a coward goes to tlıe magistrate, 
and by virtue of his authority disarnıs tie other 
. of his weapons, and gives him a bullrush, and 
then challeuges him to fight. If this be not 
base cowardice, I know not what belongs to a 
soldier. This is the case between the Prelates 
and us, they take away our weapons (our An- 
swers) by virtue of your autharity, by which 
we should defend ourselves, and yet they bid 
us fight. My lord, doth not tlıs savour of a 
base cowardly spirit? 1 know, my .lord, there is 
a decree gone furth (for my Sentence was passed 
long since) to cut oll’ our ears. 
“ L. Keeper. Who shall know oar Censure, 
before the court pass it? Po you prophesy of 
ydurselves? 

Dr. Bastw. My lord, I am able to prore it, 
and that from the niouıh of the Prelates own 
eervants, that in August last.ıt was decreed, 
rlıat Dr. Bastwick should lose his ears. O my 
noble lords! is this righteous judgment? -I may 
say, asthe Apostle once said, Whet, whip aRo- 
man! I bave been a soldier able to lead an 
army to the field, to fight valiantly for the ho- 
nour of their prince: Now I am a physician, 
able to cure nobles, kiugs, princes, and empe- 
rors; and to_curtalize a Roman’s ears like a 
cur, O my honourable lords! is it nut too base 
am act for so noble an assembly, and for so 
righteeus and: honourable a cause? Tihe cause, 
my lords, is great, it concerns the glory of God, 
the honour of our king, whose prerogative we 
Iabour to meintain and to set np in a high 
manner, in which your honours lıberties are 
engaged: And doth not such a cause deserve 
your lordships consideration, before you pro- 
seed tn censure? Your honaurs may be 

leased to consider, that in the last cause 

eard and censured in this coust, between sir 
Jurnes Bagg and the lord Molınn, wherein your 
lordsbips took a great deal of peins, with a 
great deal of patience, to hear the Bills on both 
sides, with all tlıe Answers and- Depositions 
largely laid open before you ; which cause chen 
you had fully heard, some of your Ionoars now 
sitling in Court; said, vou Could not in consci- 
ence proceed to ceusure, till you had taken 
some tiine to recollect yoarselves. If ina cause 
of that nature, you could spend so much time, 
and afterwards recollect yourselves before you 
would pass censure; how much more should it 
move your-honours to take some time in a cause 
wherein the glory of God, the prerngntive of his 
majesty, your honours dignity, and ihe Subjects 
Liberty is so largely ingaged ? My good lords, 
tt may füll out to be any of your lordships cases 
to stand ns delinguents at ıhis bar, as we now 
do: Itisnot unknown to your honours, the next 
gause that is to succeed ours, is touching a per- 
‚son that sometimes.hath been in greatest power 


aa u nn nn nn nn nn 
A 


us, as it ınay befal yourselves. Butif all this 
will not prevail with your honours to peruse my 
Books, and hear my Answer read, which here I 
tender upon the word and oath of a soldier, a 
gentlemau, a scbolär, and a physician, I will 
clothe them (as I said before) in Roman butf, 
and disperse them throughout: the Christian 
world, that future generations may see the in- 
nocency of tfis cause, and your honours unjast 
proceedings in #; all Which Lwill do, though ıt 
cost me my life. 

L. keeper. Mr. Doctor, I thought you would 
be angry. | 

Dr. Bustw. No, my lord, you are mistaken, 
I am not angry or passionate; all that I do 
press, is, that you would’be pleased to peruse 
ıny Answer. 

L. Keeper. Well, hold your peace. Mr. 
Burton, what say you? 

Mr. Burton. X\y good lords, your honours 
(it shouki seem) do determine to censure us, and 
take our cause pro confesso, althongh we have 
laboured to give your Ihonours satis'actien in all 
things. My lords, wbar you have to say against 
my Book, 1 contess I did write it, vet did I not 
any thing out of’ intent of Commotion, or Sedi- 
tion: I delivered nothing but what mıy text led 
me to, being chosen to suit with the dar, namely 
the 5thof November; the words were these, dc. 

L. Keeper. Mr. Burton, I pray stznd not 
nammg texts of Scripture now; we do not send 
for you to preach, but to answer to those tlımgs 
that are objected against you. 

Mr. Burton. My lord, I have drawn up my 
Answer to ıny great pains and charges, which 
Answer was signed with my counsel’s hands, 
and received into the court, according to the 
rule and order thereof. And I did not think to 
have been called tlıis day to aCensure, but have 
had a legal proceeding by way of Bill and An- 
swer. 

L. Keeper. Your Answer was impertinent. 
» Mr. Burton. Nly Answer (after it was en- 
tered into the court) was referred to the Judges, 
but by what means I do not know. Whether 
it be impertinent, and what cause your lordships 
had to cast it out, I know not; but after it was 
approved of, and received, it was cast out as an 
inpertinent Answer. 

L. Finch. The Judges did you a good tern 
to make it impertinent, for it was as libellous 
as your Book, so that your Answer deserved a 
censure elone, 

L. Keeper, What say you, Mr. Burton, are 
you Guilty or not? R 

Mr. Burten. Mylord, I desire you not only 
to peruse my Book here and there, but every 
passage ofit. © 

L. Keeper. : Mr. Barton, time is short, are 
you Guilty or not Gailtw! What say you ta 
tıat which was read? Doth'it become a mi- 
nister to deliver himself in such a railing and 
scamdalvus way? 

Mr. Burton, In my judgment, and as I 


35) 
can prove it, it was neither railing nor scanda- 
lous; I conceive tlıat a minister hath a larger 
liberty than always tu go ınamild strain: I 
being ıbe pastor ol ıny people, wlom I had in 
charge, aud was to iustruct, I suppssed it was 
ıny duty to iuforın them of these Innovations 
that are crept into the Church, as likewise of 
the danger und ill consequence of then: as tür 
ıy Answer, ye blotted out what ye would, and 
then the rest which made best für your own 
ends, you wuuld have to stand; and now for 
ine tu tender ouly what will serve fur your own 
turos, and renouuce the rest, were to desert 
any cause, which before I will do, or desert my 
conscieuce, I wiil ratlıer deseri nıy body, aud 
deiiver it up to your lordships tw do wilh it 
what you will. 

L. Keeper. Tlus is a place wbere you should 
crave mercy and favour, Mr. Burton, and not 
stand upon such terına as you do. 

Mr. Burton. There wlıerein I have offeuded 
through human frailty, I crave of God and man 
pardon: and I pray God, that in your Sentence 
you may 80 C£usurg us, Ihat you may not sin 
ugainst the Lord. 


Thus ıhe Prisoners desiring to speak a little 
mure for themselves, were commauded to sı- 
lence. And so the lords proceeded to Censure. 


L. Cottington. Icondemn these three men 
to lose their ears in ıhe Palace-yard nt West- 
miuster; to be fined 5,0002. a man to his'ma- 
jesiy; and tn perpetual imprisonment in tlıree 
remote places of the kingdo:n ; namely, the 
castles of Carnarvon, Coruwall, and Lancaster. 

L. Finch. I condemn Mr. Prynn to be 
stigmatized in the cheeks with two letters (S 
& L) for a Seditious Libeller. To which all 
the lords agreed. And so the Lord Keeper 
concluded the Censure. 


Archbishop Laup’s Speech.* 

My lords; I shall not need to speak of the 
infamous course of libelling in any kind: nor 

* The original of ıhe following Letter from 
Bastwick to Laud, is among the MSS. in the 
library of Lambeth Palace, which the Archbi- 
shop of Canterbury obligingly permitted tu be 
copied for this work, (A. D. 1809.) 


° To Will. Canterburie, repentance and mereie 
* from aur Lord God. : 


‘Sir; About three daies ago tlıere came tn me 
* a messenger not unexpected, who cited me 
into tie» Star Chamber, to answeare to certaine 
* crimes which ıhere be objected against ıne. It 
“ jswell, neither am I afraid, ncither doe I seeke 
* priuily to eschew the danger of tlıe Trial, only 
© let tlus bountie of yours (altıough you he a 
€ cruel man) be granted untu us. It shall egg 
* forward Ls miserable ımen, nor ouly iu word 
* but ia deed; but one tiung there is wluich 
‘ ırımblerh me much, povertie and want of 
€ ıwoney, to wluch your most devouring prisou 
* hath brougbt mee. I beseach you therefore 
° that you would take pittie upon mee poore man, 
“aud tw grant mane amall pascell of mpueycs 
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of the punishment of it, which in sqme cases 
was capital by ıhe imperial laws. As appears: 
(Cod. 1.2.1. 56. In Jul.c. 75.) 

Nurhow patieutly some great men, very great 
indeedl, have borne “ anımo civili’ (that's Sueto- 
nius’s word) “ lacerataın existimatianem,' the 
tearingandreuding oftheir credit and reputation, 
with a gentle, nay, a generous wind. But ofall 
Libels, tliey are must udious which pretend 
Religion ; as if that of all things did desire to 
be defended by a “ ınnuth that ıs like an open 
sepulchre,’ or by a pen ‘that is made of e sick 
and a loathsoıne auill. There were times wben 
Persecutions were great in the Church, even 
to exceed burbarity itself: did auy Martyr or 
Coufessor, in thuse times, Jibel the g,vernours? 
Surely no; not one oftbem to my best reinen:- 
brance: yet these complain of persecution 
without all shew of cause, and in the mean 
time libel and rail withsut ull ımeasure. So 
little of kin are they to tliose which suffer for 
Christ, or the least part of Christian Religion. 

My lords, it is not every man's spirit to 
hold up against the venom which Libellers 
spit. For St. Awbrose, wlıo was a stuut and . 
worthy prelate, tells us, (In 1. Apol. David. 
c. 6.) not that himself, but that «a far greater 
mau than he, that is, king David, had found 
out (so it seems in his judgment it was no 
matter of ordinary ability) grande inventum, 
a great and miglıty invention, how to swalloy- 
and put off those bitter contumelies of the 
tongue ; and those of the pen are no whit less, 
and spread farther, And ıt wasa great one 
indeed, and well beseemed the greatness of 
David. But I think it willbe far better for 
me to look upward, and practise it, than to 
louk downward, and discourse upon it. 

In the mean time, I shall rennember what an 
Antient under the name of St. Jeroine tells me, 
© indignum est et preposteruin,’ it is unworthy 
in itself and preposteraus in demeanour, for a 
man to be ashamed fur doing $ood, because 
other men glory in en il. And I can 
say it clearly and truly, as in the presence of 
God, I have done nothing, as a Prelute, to the 





‘ out of your treasure, soe much as may suf- 
‘ fice to paie the scriveners for coppieing out 
‘of briefes and artickles, for without coppies 
“ how shall the controversie be decided, and 
‘ without fees the scribes Kands growe faint, 
‘ but yf you will not support the expences I 
e will indeuour for this that I poore.wrotche 
“ being altogeather fallen to decaie may be ad- 
“ mitted (in forma pauperis); it troubletli me 
© very much that I should interrupt you with 
“ my petition, you being at all tiınes imployed 
“ wıth waightie affaires, but the necessitie of tlıe 
€ times and of ımy fortunes is so urgent that I 
© cannot comend my service unto you, without 
€ some molestacion unto your urgent OCcupa- 
€ tions. 

* How thou farest in thy pallace demandeth 
€ in dimbe patrum,' j 


March 10, 1636. Joux BastwickE. 
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uttermost of what I am conscinus, but with a 
single heart, and with a sincere intentiun für 
tlie good governinent and honour of the Church, 
aud the maintenance of the Ortliwdox-Truth 
and Religion of Christ prolessed, established, 
and maintained in this Church of England. 

For my care of ılhis Church, the reducing of 
it into order, the upholding of the external 
worslip of God in it, and the settling of it to 
the rules of its first Reformation, are the causes 
(and the sole causes, whatever are pretended) 
of all this malicious storm, which’hath loured 
so black ujon me, and some of ımy brethren. 
And in the mean time, they which are the only, 
or the chief Innovators uf the Christian world, 
having nothing to say, accuse us of Innovation; 
they themselves and their complices, in the 
mean time, being the greatest Innovators that 
tl:e Christian world hath almost ever known. 
I deny not but others have spread more dan- 
gerous Errors in the Church of Christ; but no 
men, in any age of’ it, have been more guilty of 
Innovation than they, while themselves cry out 
against it: * Quis tulerit Gracchos?”’ 

And I said well, “Quis tulerit Gracchns?’ 
for it is most apparent to any man that will not 
wink, that the intention of these men, and 
their abettors, was, and is, to raise a Sedition ; 
being as great incendiaries in the state (where 
they get power) as they have ever been in the 
Church; Novatian himself hardly greater. 

Our ınain crime is (would they all speak out 
as some of them do) that we are Bishops; 
(Burton Apol. p. 110.) were we not so, some 
of us wight be as passable as other men. And 
a great trouble it Is to them, that we maintain 
that our Calling of Bishops ıs Jure Divino, by 
divine right; of this I have said enough, and 
ia this place, in Leightom's Case ; nor will I 
repeat. Only this I will say, and abide by it, 
that the Callıng of. Bishops is Jure Divino, b 
divine right, though not all adjuncts to their 
calling And this I sayin as dırect opposition 
to the Church of ‚Rome, as to ıhe puritan hu- 
mour. And I say further: That from the 
apostles times, in all ages, in all places, the 
Church of Christ was governed by Bishops ; 
and Lay Elders never heard ofttill Calvin’s new- 
fangled device at Geneva. 

Now this is made by these men, as if it were 
contra regem, against the king, in rieht or in 
power. But that’s a mere ignurant shift; for 
our being Bishops Jure Divino. by divine right, 
takes nothing from tbe king’s right or power 
over us. For though our elics be from God 
and Christ immediately, yet may we not exer- 
cise that power, either of order or jurisdietion, 
but as God hach appointed us, that is, not in 
his ınajesty’s, or any Christian king’s kingdoms, 
but by and under the power ofthe king given 
us so to do.—And were tlıts a good argument 
against us, as Bishops, it must needs be good 
against Priests and Nlinisters too; for them- 
selves grant that their calling is Jere Divino, 
by dirine right; and yet I hope: they will not 
say, that to be priests and ministers is against 
the king, or any his royal prerogatives, 


Next suppose our callıngs as Bishops, cauld' 
not be made sobd Jure Dirino, by divine right ; 
yet Jure Ecclesiastico, by ecclesiastical right, 
ıt cannot be denied. And here in England the 
Bishops are confirmed, both in their power and 
means, by actof pa:limment. Sathat here we 
stand in ns gnod case, as the present laws of 
the realın cau make us. And su we must 
stand, till the laws shall be repealed by the 
same power that made them. . 

Now then, suppose we had no other string 
to hold by (I say suppose this, but I grant ıt 
not) yct no man can libel against our Calling 
(as tlıese men do) be it in pulpit, print, or 
otherwise, but he Iıbels against the king and the 


state, by whose laws we are established. There- 


fore, all these Libels, so far forth as they are 
against our calling, are against the king and the 
law, and can have no other purpose than to 
stir up Sedition among the people. If these 
men had any other intention, or if they had 
any Christian or charitable desire to reform any 
thing amiss; why did they not modesily peti- 
tion his majesty about it, that in his princely. 
wisdom be might set all things right, in a just 
and orderiy.manner ? But this was neither 
their intention, nor way: for one clamours out 
of his pulpit, and all of ıhem from ıhe press, 
and in a most virulent and unchristian manner 
set themselves to make a heat among ıhe peo- 

lez and so by mutiny, to effect that, which by 
aw they cannot ; and .. false and unjust 
calumnies to defame both our callings and -per- 
sons. But for my part, as I pity their rage, so 
I heartily pray God tu forgive tlıeir malice. 

No nation hath ever appeared miore jealous 
of Religion, than the people of England have 
ever been. And their zeal to God’s glory hatla 
been, and at this day is a great honour to them. 
But this zeal of theirs, hath not been at all 
times and in all persons alike guided by know- 
ledge. Now zeal, as it is of excellent use 
where it sees its way, it is s0 very dangerous 
company where it goes on in the dark::* and 
these men, knowing the disposition of the peo- 
ple, have laboured nothing more than to mis- 
inform their knowledge, and misguide- their 
zeal, and so to fire that into a‘ Sedition, in 
hope that they, whom they causelessiy hate, 
migbt misgarry in it. 

For the main scope of these Libels is, ta 
kindle a jealousy in men’s minds, that there 
are some great plots in hand, dangerous plots 
(so says Mr. Burton expressiy p. 5.) to change 
the Orthodex Religion established in England ; 
and ta bring in I know not what, Romislı Su- 








* You may see it in the example of St. Paul 
himself, whose very zeal in the darkness of his 
understanding, which he then had, made him 
persecute Christ and hisChurch, Acts xxi. 3, 4, 
And he was very dangerous company then ; for 
be breatbed out ıhreatenings against the disci- 
ples, Acts ix. 1. So true ısthat of St. Greg. 
Nx. Orat. 21. Zelus iracundiem acuit : all 
zeal puts an edge to anger itself. And thar 
must necds be dangerous in the dark. 
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perstition in the room ofit. Asifthe external 
decent Worship of Got could not be upheld 
in thss kingdon, without bringing in of Po- 
ery. 

; Now by this art of theirs, give me leave to 
tell you that the King is most desperatelv 
abnsed and wonnded in the minds of his peo- 
ple : and the Prelutes shamefully. 

The King ınost desperately : for there is not 
a more cunning trick in the world to withdraw 
the people's hearts from their Snvereign, than 
to persuade them that he is changing true Reli- 
gion aud about to bring in gross Superstition 
upon them. 

Aud the Prelntes shamefully: for they are 
charged to seduce, and lay the plot, and be the 
tustruments, 

For his Majesty firt. This I know, and 
upon this occasion take it my duty to speak: 
there is no prince in Christendom more sincere 
in his religion, nor more constant to it, thau 


the king. And he gave such a testimony of | 


this at his being in Spain, as I much doubt 
whether the best of that faction durst have 
done hälf.so much as his majesty did, in the 
face of that kingdoms. And this, you, my lord, 
the earl of Holland, and other persons of ho- 
nour, were eye and ear witnesses of, having the 
happiness to attend him there. And at this 
day, as his majesty (by God’s great blessing 
both on him and us) knows more, so is he more 
settled and more confirmed, both in the truth 
of tbe religion here established, and in resolu- 
tion to maintain it. 

And for the Prelates: I assure myself, they 
cannot be so baye ns to live Prelates in the 
Church of England, and labour to bring in the 
Supersütions ofthe Church of Rome upon 
themselves and it. And if any should be so 
foul, I do not only leave him to God’s judg- 
ment, but (if these Libellers, or any other, can 
discover that his base and irreligious falshood) 
to sbame also, and severe punishment from the 
state: and in any just way, no man’s hand 
shall be more, or sooner against him, than migıe 
shall be. 

And for Myself : To pass by all the scanda- 
lous reproaches which they have most injuri- 
ously cast upon me, I shall say this only; 1. I 
know of no Plot, nor purpose of altering the 
Religion established. 2. I have ever been far 
from attempting any thing that may truly be 
saıd to tend that way in the least degree : and 
to tbese two I here offer my oath. 3. If the 
king had a mind to change Religion, which I 
know he hath not (and God forbid he shoukl 
erer have), he must seek ‚for other instruments. 
For basely asthese men conceive of me, yet] 
thank God, I know my duty well both to God 
and the king: and I know that all ıhe duty I 
owe to the king, is under God. And my great 
happiness it is (though not mine. alone, but 
your lordsbips and all his subjects with me) 
that we live under a gracious and religious 
king, that will ever give us leave to serre God 
first, and him next. But were the days other- 
wise, I thank Christ for it, I yet know not kow 








to serie any man against the truth of God, and 
hope 1 shall never learu it. 

But to return to the business: What is their 
art to mınke the world believe a Change of Re- 
lıgion is eundeavoured ? What? why torsuoth, 
they say, there are great Innovations brought 
inby the Prelates ; aud such as tend to the ad- 
vancıng of Popery. Now that tbe vanity and 
falsood ofthis may appear, I shall bumbly de- 
sire your lor:iships 10 give me leave to recite 
briefly all tlie Inaneaions charged upon us, 
be they of less or greater moment; and as 
briefly to answer them. And ılıen you shall 
clearly see, whether any cause hatlı been given 
of ıhese unsavoury Libels; and withal, whether ° 
there be any shew of cause to fcar a Change 
of Religion. And I will take these great pre- 
u Innovations in order as I meet with 
ıhenı. n 


First, I begin with the “ News from Ips- 
wich.” 


Where the first Innovation is, (p. 2), * That 
“thelast year’s Fast was enjoyned to be with- 
“out Sermons in London, the suburbs, and 
“other infected places, contrary to the orders 
‘ for other Fasts in former times: whereas Ser- 
‘ mons’are the only means to humble men, &c. 


To this I say, 1. That an after-age ınay, 
without oflence, learn to avoid any visible in- 
convenience observed in the former. And tliere 
was visible inconvenience observed in men’s 
former flocking to Sermans in infected places. 
—2. This was no particular act of tlıe Prelates; 
but the business was debated at tlie Council- 
Table, being a matter of state, as well as of 
religion. And it was concluded for no Ser- 
mons in those infected places, upon this rea- 
son ; that infected persons or families, known 
in their own parishes, might not take occasion 
upon those by-days to run to other churches, 
where they were not known, as inany use to 
do, to hear some humorous men preach : for 
on the Sundays, when they better kept their, 
own churches, the danger ıs not so great alto- 
gether.—Nor, 3, i3 that true, that Serinons are. 
the only means to humble men. For though 
the preaching of God’s Word, where it is per- 
formed according to his ordinance, be a great 
means of many good efects in the souls of 
men ; yet no Sermons are the only means te 
humble men. And some of their Sermons are 
fitter a great deal for otber operations : namely, 
to stir up Seditinn, as you may see by Mr, 
Burton’s ; for this his printed Libel was a Ser- 
mon first, and a libel too. “And it is ıhe best 
part ofa Fast to abstain from such Sermons. 


2. The second Innovation is, (p.3.) ‘ That 
‘ Wednesday was appointed for the Fast-day, 
“ and that this was done with tbis intention, by 
€ the example of his Fast without preaching, to 
© suppress all tie Wednesday-Lectures in Lon- 
‘“ don.’ 

To this Ianswer, 1. That the appointing of 
Wednesday for tbe Fast-day, was no lınov» 
tion; for it was the day in the last Fast Lefere 
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this: and I ımyself remember it so, above furty {| ToıhisI answer, 1. as before : It was lawful 
cars since, more than once. 2. If ehere bad | for us tu alier what we thwugbt fit. And 2. 
ben any Innovation in it, the prelates named | Since that Collect made mestion uf preuchbing, 
not the day: my Lord-Keeper, I must appeal | and the Act of State furbad Sermons on tie 
to your lordship ; the day was first named by | Fast-days in infected places ; we thought it fit, 
your lordsbip, as the usualand fittest day : and | In pursuance of ıhat order, to leave out thus 
yet I dare say, and swear too, that your lord- | collect. And 3. For the branch in the other, 
ship had no uim to bring in lopery; nor to | which is the first collect, though God did de» 
suppress all, or any tlie Wednesday-Lectures | liver our foretatliers out of Roimish Superstr- 
ın London. Besides, these men live to see tlıe | tion, yet (God be blesserl for it) we were never 
J'ast ended, and no one \Veduesday-Lecture | in. And therefore that’ Clause being unfittingly 
suppressed. | expressed, we thought fit to pass it uver. 

3. The third Innovation is, (p. 3.) * That| 5. Ihe fifth Innovation is, (p. 3.) * That im 
‘the Prayer for seasonable weather was purged | “tlie sixtlı Order for ıhe Fast, there is a Pas- 
‘ out oftluis last Fast-book, which was (say they) | © sage left out concerning tlıe Abuse uf Fasting 
“one cause of Shipwrecks and tempestuous | “ in relation to merit.’ 
$ weather.’ To this I answer, That he to whom the or- 

To this I say, 1. in the general ; this Fast- | dering of that Buuk iw be press was com- 
book, and all that have formerly been made, | nsitted, did therefore leave it vut, because iu 
have been both made and published by the | Llus age and kingdom there is little opinion of 
cominand of tlie king, in whose sole power it | meriting by Fasting. Nay, on tlıe conirary, 
is to call aFast. And the Archbislop and | the contempt and scorn of all Fasiing (save 
Bishops to vhom the orderiug of the Book is | what lumourous ınen call for of themselves) ig 
committed, have power under the king to put | so rank, thatit wuuld grieve auy Clıri>tian ınan 
in, or leave vut, whatsuerer ıhey think fit for | to see ılye necessary orders ofthe Clurch con- 
the present occasion ; as tlıeir predecessors | cerming fasting, both in Lent, and at other set 
have ever d.ne before thenı. Provided tt | limes, so vilihed as they are. 
nothing be in contrary to the doctrine or d&- | 6. Ihe sisth Innovation is, (p. 3.) “ That the 
cipline ofthe Church of England. And tlıis , “lady Elizabeth aod her princely obildren are 
ınay servein the general fur ull alterations, in | ‘“ dashed’ (that is ıheir phrase) “aut of tle 
tlıat or any other Fast-book, or books of devo- | “ new collect, whereas they were in the Collect 
tion upon any particular occasions, which may | “ ofthic former Book.’ 
and ouglit to vary with several times ; and we For this,1. Tlie autor of the News knous 
may, aud do, and will Justify, under lıis ma- full well that they are leit out of the Collect in 
jesty’s power, allsuch Alterations made therein. | the latter editions of the Common Prayer-book, 
-—2. Forthe particular. When this last Book | as well as in the Book for the Fast. And this 
was set out the weather was very sensonable ; | was done according to the course of the 
and it is not the custoın of tlie Church, nor fit | Church, wluch ordinarily names pone in the 
in itself, to pray for seasonable weather when | Prayer, but the right line descending. Yer 
we have it, but when we want it. When the | tlis was not done till the king kiunself com- 
forıner Book was set out the weather was ex- | manded it; ns I have ıo shew under his ıma- 
treme ill, and the harvest in danger ; nuw the | jesty’s hand.—2. I beseech your lordships to 
harvest was in, and the weather good.—3. Iris | consider what must be the consequence here « 
most inconsequent to say, that the leaving that | the queen of Bohemia and her children are 
Prayer out of the Book of Devotions, caused | lejt out of ıhe Collect, therefore the Prelates 
tlıe Shipwrecks aud the Tempests which fol- | intend to bring in Popery ; for that (you know) 
lowed. And as buld as they are with God Al- | they say is che eid of all these Innovations. 
mighty, in saying it was the cause, sure Iam, | Now if this be the end and the consequence, 
Gud never told them that was the cause. And | truly the Libellers have done very dutitully to 
if God never revealed it, tbey cannot come to ı the king, to poison his peuple with Lhis con- 
know it: yethad the Bishops been Prophets, | ceit, that ıhe lady Elizaberh and her children 
and foreseen these accidents, they would cer- | would keep Popery out of tlıis kingdom, but 
tain!y have prayed against them. —4. Had any | the king and his children will not. And many 
minister found it necessary to use this Prayer | us goud oflices as these have they done the 
atany une time during the Fast, he might with ; king quite thorow these Libels, and quite tho- 
ease, and without danger, have supplied that 20% his kingdoms. For my part, I hunour the 
want, by using that prayer to the same purpose | queen of Baheuya, and her line, as much us 
which is in the ordinary Liturgy.—5. I humbly ! any man whatsaever, and shall be a3 rcady to 
desire your lordships to weigh well the conse- | serve tkem ; but I kuow not how to depart 
quence of this great and dangerous Innovation. from my Allegiuuce, as ..I doubt these men 
The Prayer for fair weather was left out of the have done. 
Book for ılıe Fast ; therefore the prelatcs in- | 7. The sorenth Innovation ıs, (p. 3.) * That 
tend to bring'in popery. An excellent conse- | “ these Words’ (wlıo art the father of tline elect 
quence, were ıhere any shew 'of reason in it. | and of their sced) * ure changed in the preface 

4. The fourtli Jonevation is; (p. 3.) “ That | “ ofthat oollect, which is for ihe prince aud tlıe 
“there is one very useful Collect left out, and | “ king’s children.’ - Aud wirh a most spitelul 
* olause omitted in another.’ inference, that ° this was dune by tue prelgtes 


133) 
‘to exclude tbe king’s children out uf the num- 
“ber of God’'s Elect’ Aud they call it “un 
‘ intolerable impiety, and horrid treason.’ 

‚To this 1 answer, 1. That this Alteration 
was made in my predecessor’s time before I had 
any authority 10 meddle with ıhese things, far- 
tber thar. I was colled upon by him. 2. This 
is nut therefore to lay any aspersion upon my 
predecessor, for he did in that but bis duty; 
for his majesty acknowleilges it was done hy 
his special direction, as having no children to 
pray for. And 3d, this Collect could not be 
very old, for it bad no being in the Common- 
Prayer-book all queen Elizabeıh’s time, she 
harıng no issue. — The trutlı is, it was ınade at 
the coming in of king James; and must of 
necessity be changed over and over again, pro 
ralione lemporum, as times and persons vary 
And dıss is the © intolerable Iımpiety and harrıd 
Treason’ ıhey charge upon us. 

In this merhod the Innovations are set down 
in the < News’ from Ipswich. But then in Mr. 
Burton’s * News troım Friday-street’ (called his 
* Apology))' they are ın another order, and more 
are added, Iherefore with your lurdshbip's 
leave I will not repeat any of these, but go ou 
to the rest, wbich Mr. Burton adds. 

8. The eighth Innovation is, That in the 
Epistle ıhe Sunday before Easter, we have put 
out * In,’ and made ıt, * At the Name of Jesus’ 
every knee shall bow: which alteration, he 
saith, is directly against the act of parlianient. 
(Burton’s Apology, p. 2.) 

tlere give me lenve to tell you, itis © At the 
‘ Name of Jesus,’ ın tbe late learned Transla- 
tion made in king James’s time. About which 
many learned men of best note in the kingdom 
were imploved, besides some prelates. But to 
this I answer: 1. ’Tis true, the Common 
Prayer-bouk wae confirmed by act of parlia- 
ment, and so all things contained in it, at the 
passing of that act. But I hope ıf any thing 
were false printed ıhen, the parliament did not 
intend to pass those slips for current. 2. Iam 
not of opinion, that if oue word be put in for 
another, so tlıcy bear both the same sense, 
that there is any great matter done against ıle 
act of Parliament. 3. This can make no In- 
novation. For “In the Name, aud “ At the 
* Name of Jesus,’ ean make no essential difier- 
ence bere. And Mr. Prynn (whose. darling 
Imsiness it hath long been to cry down the ho- 
nnur due tp the Son of God, at the mentioning 
af his saving name Jesus) knows the Grammar 
rule well, * In a place, or ata place,’ &c. 4. 
I! there were any error in the change of ‘ In’ 
into * At,’ I do here soletinnly protest to you, 
J know not bow it came; for authority irom 
the Prelates, ıhe priiiters had none; and such 
a word is easily changed in such a negligent 
yress as we have in England Or if any alter- 
ed it purposely, for ought I know, they did it 
to gratify the preciser sort; for therein tlıey 
followed the Geneva translation, and printed 
at Geneva 1557, where the words are, * At ıhe 
“ Name of Jesus.’ And tlırt is eighty years 
sten ; nnd therefore no Innovation made by us. 
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5. This I find in the queen’s injunctions, (52.) 
without either word, In or At, ° Whensocrer 
the Name of Jesus shall be in any lesson, ser- 
mon, ur otherwise pronounced in the church 
(tis enjoined) ıhat due reverence be ınade of 
all persons, young and old, with lowliness of 
coursy, and uncoveriny of the heads of the 
menkind, as thereunto doth necessarily belong, 
and heretofore hath been accustomed.’ So 
here is necessity laıd upon it, and custom for it, 
and hoth expressed by authority in the very 
beginning of the Reformation ; aud is therefore 
no Innovation NOW, 

9. The ninth Innovation is, * That two places 
are changed in the Prayer set forth for the fıfth 
of November; and ordered 10 be read (tliey 
say) by act of parliament. The first place is 
changed tlıus, from, root out thät Babylonish 
and antichristian sect which say af Jerusalem, 
&c.’ Into this forın of words; “ root out that 
Babylonish and antichrisuan sect, (of them)’ 
which say, &c.” The second place went thus 
in the old: ‘ Cut off those workers of iniquity, 
whose Relivion ıs Rebellion. But in the book 
printed 1635, 'ts thus altered: Cut off those 
workers of iniquity, whoturn Religion into Ke- 
bellion, &c.’ 

To this I say, 1. ’Tisa notorious untruth, 
that this Book was ordered ‚to be read by act 
of parliament. The act of parliament ıindeed 
is printed before it: and therein is a comınand 
for Prayers and Thanksgivings every 5th of 

ovember, but not one word or syllable for the 
Form of Prayer. That’s lefi to the Church, 
therefore here’s no innovation against that 
act of parliament. 2. The Alteration first 
mentioned, that ıs, ° That sect,’ or © that 
sect of tlem;’ is of so small consequence, 
as it is not worth the speaking of. Besides, if 
there be any thing of moment in it, it is an- 
swered in the next. 3. Both forthat and ıhe 
second place, which seems of more moment; 
and so for the rest not only in that Book, bat 
that other also for his majesty’s coronation ; 
his nıajesty expressly eoınmunded me to make 
the Alterations, and see them printed. And 
here are both the Books wıth his najesty's 
warrant to each of shein. So that lrerein 1 
conceive I did not oflend, unless it were th 
I gave not these nıen notice of ıt, or askell them 
leave to obey the king. 

Against this there can be but two Obyjeetions, 
should malice itself go 10 work. The one ’, 
that I moved his majesty to command the 
change. Andthe other, that now, when 1 saw 
myself challenged for it, I procured his majesty’s 
hand fur my security. ; i 

To these I answer clearly; 1. That I dit! not 
move the king, directly, ur indirectly, to make 
this change. And 2diy, Tat I had his ma 
Jesty’s hand to the Book, not now, but tben, 
and before ever I caused them to be printed, _ 
as now they are. And that both tlıese are 
true, I here again freely ofler myself to my 
oaıh. And yet Sdly, That you may see hıs 
gracivus majesty used not bis power an 
commanding this change, but his wisdoin also ; 
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I shall adventure to give you my Reasons, such 
as they are, why this alteration was most fit, if 
mot necessary. 

My first lteason is, In the Jitnany of IIenry 
8°, and also under Edward 6 t, ılıere was tlus 
Clause ;-* From the T'yranny of the bishop of 
Rome, and all his detestable enormities, irom 
all false doctrine, &c. Good Lord deliver us.’ 
But in the Litany in queen Elizubeth’s time 
this Clause about tbe Pope was left out, 
and it seems of purpose, for avroiding of scan- 
dal: And yet the prelates for that were nut 
accounted Innovators, or introducers of Popery. 
. Now it is a far greater scandal to call their 
‚religion Rebellion, than it is to call tbeir,chief 
bishop tyrant. And this reason is drawn from 
scandul, wiiich must ever be avoided as much 
as it ınay. 

My second Reason is, That tlıe Learned 
make but three religions to have been of old in 
the world, Paganism, Judaisın, and Christianity. 
And now they have added a fourtli, wliich is 
Turcism, and is an absurd mixture of ıhe other 
three. Now if this ground of theirs be true, 
as it is generally received, perhaps it will be of 
dangerous consequence sadly to avow, that the 
Popish religion ıs rebellion. That some opi- 
nions of theirs teach rebellion, that’s apparent- 
ly true, tlıe other would be thought on, tv say 
no more. And tlıis reasen well weished, is 
era from the very foundations of religion it- 
self. 

My third Reason is, Because ıf you make 
their Religion to be Rebellion, ıhen you make 
tbeir Religion and Rebellion to be all one. 
And that is against the ground both of state, 
and the law. For when divers Roinish priests 
and Jesuits have deservediy suffered death for 

“ Treason, is it not the constant and just profes- 
sion of the state, that they never put any man 
to death for religion, but for rebellion and 
. treason only? Doth not the state truly affırm, 
that there never was any law made against ıhe 
life of a papist, guatenus a papist only? And is 
not all this stark false, if their very religion be 
rebellion ? For if tlıeir religion be rebelliun, it 
is not only false, but impossible, that the same 
man in the same act should’ sufler for his re- 
bellion, and not fur his religion. 

And this king James of ever-blessed memory 
understood passing well, when, in his Premo- 
nition to all Clıristian monarchs, (p. 336.) he 
saith, < I do constantly maintain that no Pa- 
ist either in my time, or in the time of the 
ate queen, ever died for his, conscience.’ 
Therefore he did not think their very religion 
was rchellion.. Though this Clause passed 
“through inadvertency in his time: And this 
Reason is grounded both upon the practice and 
the Justice of the law.—Which of these Rea- 


€ 
€ 


® It was put into the litany of Iicnry 8, his 
time, as appears in his primer, with his Injunc- 
tion before ıt. . 

+ And it is in both the Serrice-Books of 
Edw. 6, botlı that which was printed, 1549; 
and in tlıat which was after, an. 1552. 


sons, or whether any other better, were in his 
majesty’s thoughts when Te commanded tlıe 
Alteration of this Clause, I know nut. Burl 
took it my duty to lay it before you, that the 
kıng had not only power, but reasun'to couı- 
ınand it. 


10. The tenth Innovation ıs, (p. 3.) “ That 
€ the Prayer for the Navy is leit uut of the late 
* Bock for the Fast.’ 

To ıhis I say, there is great reason it should. 
For the king had no declared enemy then, nor 
(God be thanked) hath he now. Nor had he 
then any Navy at sca; for almost all the ships , 
were come in, befure the Fast-book was set 
out.— But howsoerer, an excellent consequence 
it is, if you mark it; tlie Prayer for the Navy 
was left out ofthe Book for the Fast, therefore 
by tat, and such-like Innovations, the Pre- 
lates intend to bring in P’opery. Indeed, ıf 
that were a piece of the prelates plots to bring 
in Popery from beyond sea, then they were 
mightily overseen that they left outthe Prayer 
for the Navy. But else what reason or conse- 
quence is in it, 1 know not, unless perhaps Mr. 
Burton intended to befriend Dr. Bastwick, and 
ın the Navy bring hitler the Whore of Baby- 
Ion to be ready tor his christening, as he most 
profanely scofls—Well; I pray God the tiıne 
come not upon this kingdom, in which it will 
be found, that no one thing hath advanced or 
ushered in Popery so fast, as the gross nbsurdi- 
ties even in the Worship of God, which these 
ınen, and their like, maintain both in opinion 
and practice, 

11. The 11th Innovation is, (p. 105.) ° The 
* reading of the second Service at the Commu- 
“ nion-Table, or the Altar.’ 

To this, 1st, I can truly say, That since my 
own memory, this was in use in very many 
places, as being most proper (for those Prayers 
arethemread which both precede and follow. 
the Communien) and by little and litıle this an- 
cient custom was altered, and in those places 
first where tbe emissaries of this faction came 
to preach. And now if any in authority offer 
to reduce it; this auctent course of the Church 


‚| is by-and-bye called an Innovation. 2. With 


this the Rubrics of the Common Prayer-Book 
ree; for the first Rubric after the Commu- 
nion tells us, that upon Iloly-days, though 
there be no Comfnunion, yet all else ıhat’s ap- 
pointed at the Communion shall he’ read. 
Shall be read? That's true, but where ? Why, 
the last Rubric before the Communion tells us, 
that the priest, standing at the north side of the 
holy table, shall say the Lord’s Prayer with 
that which follows. So that not only the 
Communion, but tbe Prayerswbich accompany 
the Communiort, which are commonly called 
the second Service, are to be rcad at the Com- 
munion-Table. Therefore if this be an inno- 
vation, it is made by the Rubric, not by the 
Prelates; and Mr. Burton’s scoff that this 
€ second Service must be served in for dainties,? 
savours too much of belly and profanation. 


12. One thing sticks much in their stomachs, 


- 
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and they call it an Innovation too. And that 
is, “bowing, or doing reverence at our first 
$ coming into the church, or at vur nearer ap- 
* proaches to the holy table, or the altar,’ (call 


it wbetber you will) ın which they will needs, 


have it, that we worship the holy table, or God 
knows what. (P. 105). 

To this I answer, ist, That God forbid we 
should worship any thing but God himself. 2. 
That if to worship God when we enter into his 
house, or approach his Altar, bean innovation, 
it is a veryuldone. For Moses (Num. xx. 6.) 
did reverence at the very door of the Taberna- 
cle ; Hezekiah, and all that were present with 
him, when they had made an end of offering, 


bowed and worsbipped (2 Chreon. xxix. 29.);' 


Darid calls tbe people to it with a Venite, ° O 


* come let us worsbip and fall down, and kneel, 


‘ before the Lord our Maker (Psal. xcv. 6.): 
And in all these places, I pray mark it, it is 
bodily worship.—Nor can they say, that this 
was Judaical worship, and now not to be imi- 
tnted. For lang before Judaism began, Bethel, 
the House of God, was a place of reverence, 
therefore certainly, of, and to God. (Gen. 
ıxvai. 17, a 

And after Judaical worship ended, Venite, 
Adoremus, as far upwards as there is any track 
of a Liturgy, was the Introitus of the priest all 
the Latin church over. And'in the daily 
Prayers of the church of England, this was re- 
tained at the Reformation ; and that Psalm, in 
which is Venite, Adoremus, is commanded to 
begin the Morning Service every day. And 
for aught I know, the priest may as well leave 
out the Venite, as the Adoremus; the calling 
the people to their duty, as the duty itself, when 
they are come. 

Therefore even according to the Serrice- 
book of the Church of England, the priest and 
the people both are ealled upon, for external 
and bodily reverence und worship of God in his 
church. Therefore tlıey which do it, do not 
innorate. And yet the governinent is so mo- 
derate, God grant it be not too lonse there 
while, that no man is constrained, no mah 
questioned, only religiously called upon, Fenite, 
Adoremus, ‘ Co:ne, let us worship.’ 

For my own part, I take myself bound to 
worship wich body, as well as ın soul, whenever 
Icome where God is worslipped. And were 
this kingdom such as would allor no holy ta- 
ble standing in its proper PR and such 
places some tbere are, get would worship 
God wben I came into his house. And were 
tbe times such as should beat down Churches, 
and all the curious carved work thereof, with 
axes, and hammers, and such times have been, 
Psal. Ixxiv. 6, yet would I worship in what 
place soerer I came to pray, though.there were 
not so much as a stone luid for Bethel. But 
this is the misery ; it is superstition now-a-days 
for any man to come with more reverence into 
achurch, than a tinker and his bitch come 
into an ale-house; the comparıson Is too 
homely, but my just indignation at the pro- 
faneness of ihe tiınes makes me speak it. 

voL. Hl 
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And you, my honourable I.ords ofthe Gar- 


ter, in your great soleinnities, you do your re: , 


verence, and to ‚Almighty God, I doubt not, 
but yet it is versus allare, tumards his Altar, 
as the greatest place of God’s residence upon 
earth. I say the greatest, yen greater tlıan the 
pulpit; for there it is * Hoc est Corpus meum.’ 
This is my body; but in the pulpit, it is at most 
but, * Hoc est Verbum meuın,’ ’Ihis is m 
word. And a greater reverence, no doubt, is 
due to tbe Body tban tn the Word ofour Lord, 
And so, in relation, answerably to the thrane 
where his budy is usually present, than to the 
sent, whence his word useth to be proclaimed, , 
And God bold it there as his word ; for as too 
many men use tlıe matter, it is ‘ Iloc est ver- 
‘bum diaboli,’ This is the Word of the devil, 
In too many places (witness Sedition, and the 
like to it). And this reverence ye do wlıen ye 
enter the Chapel, and when you approach 
nearer to offer. And this is no innoyatien, for 
you are bound to it bsy your Order, and that is 
not new, 

And Idolatry it is not,to worship God to- 
wards his holy table; for it it had been idulaıry, 
I presume queen Elizabeth and king James 
would not have practised it, no not in those so- 
lemnities. And being not idolatry, but true, 
divine worship, you will, I hope, give a poor 
priest leave to worship God as yourselves do; 
for if it be God’s worship, I ought ta do it as 
well as you; and ifiit be ıdolatry, you ought not 
to do it more than I. 

I say again, I hope a poor priestmay worsliip 
God with as lowly reverence as you do, since 
you are bound by your order, and by your oath, 
according to a constititution of Henry the 5th 
(as appears In Libro Nigro‘ Windesoriensi, p. . 
65.) to give due honour and reverence © duminv 
‘ Deo, et altarı eius, in, modum virorum eccle- 
‘ siasticorum ;’ that is, to the Lord your God, 
and to his altar (for there ıs a reverence due te 
that too, though such as comes far short gf di- 
vine worship) and this in the manner as eccle- 
siastical persons both worsliip and do reve- 
rence. 

The story which led in this Decree is this: 
King Henry the 5th, that noble and yictorious 
prince, returning gloriousiy out of France, sat 
attbis solemnity; and finding the Knights of 
the Order scarce bow to God, or hut slightly, . 
and then bow towards him and his sent, 
startled at it (being a prince then grown as re- 
ligious. as he was before victorious), and after 
asking the reason, (for till then the knights of 
the order .ıever bowed toward the king or his 
sent) tlie duke of Bedford answered, It was 
setiled by a Chapter Act three years before. 
Hereupon that great king replied, No; I 
will none of this, till you the knights do it salis 
bene, well enough, and with due performance to 
Almighty God. And hereupon tlıe fore-named 
act proceeded, tlınt they should do this duty 
to Almighty God, not slightly, but “ad modum 
€ virorum ecclesiasticorum,’ as low, as well as 
decently as clergymen used to do it. " 

Noy if you will turn this of, and say, ıt was 

SB 
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the superstition of that age so to do; Bishop | 
Jewel will come in to help me tlıere. Fur | 
. where Harding naınes divers oergmonies, and, 
particularly bowing themselves, aud adorıng at 

the Sacrament, I say, © Adoring at ıhe Sacra- 

ment,’ not “adoring the Sacrament::’ there 

bishop Jewel (that learned, painful, and reve- 

rend prelate) approves all, both the Kneeling 
and the. Bowing, and the standing up at the 
Guspel (which as antient as it is in the church, | 
and comınon custom, is yet fondiy made . 
anotber of their Innovations :) And furtler 
the bishop adds, * That they are all commend- 
able gestures, and tokens of devotion, so Inng 
as the people understand „lat they mean, and 
apply then unto God.’ (Bishop Jewel's Reply to 
Harding's Answer, art. 3. div.29). Now with 
us the people did ever understand them fully, 
and apply them to God, and to none’but God, 
‚ tillthese factivus spirits, and their like, to the 
great disservice of God and his church, went 
about to persunde tbem that they are supersti- 


tious, if nut idulatrous gestures ; as ıhey make, 


every thing else to be, where God is not served 
slovenly. 

13. The thirteentli Innovation is, The plac- 
ing ofthe holy Table altar-wise, at the upper 
end oftbe chancel; tlıat is, the setting of it 
North and South, and placing a rail before it, 
to keep it from profanation, which Mr. Burton 
(P. 4, 5, 105,) says, is done to advance and 
usher in Popery. 

To this I answer, that it is no Popery to set 
n ruilto keep Profanation from that holy Table : 
nor is it aııy Innovation to place it at the upper 
end ofthe chancel as the altar stond. And this 

“appears buth by the practice and by tlıe com- 

and and canon of the church of England. 
First, By ıhe Practice of the church af England. 
For in the king’s royal clıapels, and divers ca- 
thedrals, the holy Fable hath ever since the 
Retorination stood at’tihe upper end of the 
‚choir, with the large or full side towards the 
people. And though it stood in most parish 
churches the other way, yet whether there be 
not more reason, the parish churches should be 
made confurmäble to tlıe Cathedral and mo- 
ther Churches, ıban the Cathedrals to them, I 
leave to any reasonnble man to judge. And 
yet here is nothing done either by violence or 
command, to take off tlıe indiffurency of the 
standing ol the holy Table either way, but only 
by laying it fairly before men, how fit it is-there 
should be order and uniformity: I say, still 
reserving the indifferency of ıhe standing, 

But howsoever I would fain know, how any 
discreet, moderate man dares say, that the 
placing uf the holy Table altar-wise (since they 
will needs cl it so) is done either to advance 
ot usher in Popery ? For did queen Elizabeth 
banish Popery, and yet did slıe all along her 
reien, from first to laxt, leave the Communion- 
Table so standing in her own chapel ruyal, in 
Bt. Paul’s and Westminster, and other places ; 
and all this of purpose to advance or usher in 
that Popery which she lad driven out? And 

‘ since her deatlı hare tiro gracious kings kept 
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out Popery all their times, and yet left the holy 
Table standing as it did in the queen’s tune, 
and all of purpose to advance or usher in Po- 
pery, which they kept out ? 

Or wbat is ıhe matter. 
stand this way in the king’s chapel or cathe- 
drals, or bishops chapels, and not elsewhere ? 
Surely, if it be decent and fit for God’s service, 
it may stand so (if authority please) in auy 
church. But ifit advance or usler ın any su- 
perstition and Popery, it ought to staäd so in 
none. 

Nor hath any king’s chapel any prerogative 
(if that may be called one) above any ordinary 
church to disserre God in by any superstitious 
sites. Where, give me leave to tcll you, that 
the king and his chapel are most jeeringly and 
witlı scorn abused, in the last lcaf of Mr. Bur- 
ton’s'mutinous Appeal;; for such it is. 

Secondly, 'Uhis appears by the Canon or 
Rule ot the chürch of England too: for it ig 
plain in the last Injunction of the queen, That 
the holy Table nught to stand at the upper end 
of tbe choir, North and South, or altur-wise. 
For the words of ıhe queen’s Injunctions are 
these: ‘The holy Table in every church’ 
‚(mark it I pray, not in the royal chapel or ca- 
thedrals only, but in every church) “ shall be 
« decent!y nıade and set in the place nbere the, 
“altar stood.” Now tie Altar stood at tbe 
upper end of the choir, Nortb and South, as 
appears before by the practice of the church. 
And there to set ıt otherwise, is to set it Cross 
the place, not in the place where the altar 
stood: and so “ Stulti dum vitant vita’—weak 
men, as these Libellers are, run into one 
Superstition while they would avoid another ; 
for they run upon the Superstition of the 
Cross, while they seck to avoid the Supersti- 
tion oftbe Alıar. So yuu see here's neither Po- 
pery nor Innovation in all the practice of queen 
Elizabeth, or since. These words of the Injunc- 
on are so plain, as thatthey can admit ofno 
shift. 

And give me leave to tell you, that a very 
learned prelate of this Church, aud one whon,, 
I think, these men will not accuse, as a man 
like to advance. or usher in Popery, is ofthe same 
opinion : It is ıny lord the bishop of Salisbury. 
Some difference was lately rising’about placing 
the Cummunion-Tate in a Baac church of his 
Diocese. The bishop carefully to prevent all 
disorder, sends his Injunction (May 17, 1637.) 
under bis hand and seal to the curate und 
church wardens, to settle that business: In’ 
which he hath these two Passages reınarkable. 
I have seen and read tlie order. The first pas- 
sage is this: “ By the Injunction of queen Eli- 
© zabeth’ (saith he\ “and by Can. 82, under 
* king James, the Communion Table should or- 
‘ dinarily be set aud stand with the side to the 
€ East-wall oftıhe chancel.’ Therefore this ıs 
no Iunovation, since there is Injunction and 
Canon for it. The other passage is this: © Ic 
€ isignorance’ (saith that learned bishop) * to 
€ think that the standing of the holy Table there 
“ relishes of Popcry.’ Therefore, if it do not sq 
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much as relish of Popery, it can neither advance 
it, nor usher itin. And therefore this is a most 


“ odious slander and scandal cast upon us. 


So here is enough both for the Practise and 
Rule af the Church of England since the Re- 
formation. Now hefore that time, both in this 
and other churches of Christendom, in the East 
and West, ordinarily, the holy Table or Altar 

 stood so: .agninst ıhıs Mr. Burton says Iıttle. 

But the Lincoinshire minister comes in to 
Bay the Puritan, for that. Concerning which 

ok (falling thus in my way) and the nameless 
Author uf it, I shall only say these two things. 
The one is, That the Author prevaricates from 
the first word to the last in the Book ; for he 
takes ou hım both for the name and for the 
placing of ıhe holy Table, and the like, to prove 
that generally and universally, and ordinarily 
in tbe whnle Catholic Church, both East and 
West, the holv Table did not staud at the upper 
end of tbe choir or chancel. And this he must 
prove, or be doth nothing. 

Now when he comes to make his Proofs, 
they are almost all of tliem particular, few or 
none general and concludent; for he neither 
briogs testimonies out of the general and re- 
ceived Rituals of the Eastern and Western 
Churches, nor of Fathers and Histories of the 
Church, which speak in general terms of all, 
but where ıhey speak of particular churches 
only.—So that suppose tbe most that can be, 
that is, suppose his quotations be all truly 
alledged, and true too in the sense that the 
minister takes them (though in very truth, the 
places, most of them, are neither truly alledged, 
or sensed) yet tlıey are but Exceptions of, and 
Exemptions from, tbe general practice. And 
you know both in law and reason, ‘ Exceptio 
* firmat regulam in non exceptis.’ So that upon 
the saddeu I am not able to resulve, whether 
this minister hath done more wrong to himself 
or his readers, for he hath abused botb, 

The other is, Tbat in the Judgment of very 
Zt learned men, which have perused this 

x ‚the Author is clearly conceived to want 
a great deal of that learning to which he pre- 
tends; or else to have writtenthis Book wholly, 
and resolredly against both his seience and his 
conscience. And fur my own part, I am fully 
of opinion, this Book was tlırast now to the 
press, both to countenance these Libellers, and, 
as much as m him lay, to fire both church and 
state. And though I wonder not at the minis- 
ter, yet I should wonder at the bishop of the 
diocese (a man of learning and experience,) that 
be should give testimony to such a business, 
and in such times as these. 

And once more, before I leave the holy 
Table, naıne, and thing ; give me leuve to put 
you in mind, that there is no danger at all ii 
the altar, name, or thing. For at the beginning 
of the Reformation, though there were a law 
for tbe taking down’of ıhe altars, and setting 
up of holy Tables in the room of them ; yet ia 
some places the altars were not sudden}y re- 
moved. And what says tbe queen in her In- 
Junction to this? Why, she says, “ Thas there 
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“seems no matter of great moment in this, 
‘ savinz for uniformity, and the better imitation 
© ofıhe law in that behalf.’ "Therefore for auy 
danger or hurt that was in the altars, name, or 
thing, they might even then have been 'left 
standing, but for uniformity, and the imitation. 
of the law.—But howsvever, it follows in the 
same Injunction, * that when the altar is taken 
“ down, the holy table shall be set in,’ (no£ 
cross) * the place where tlıe altar stood ;” which 
(as is aforesaid) must needs be altar-wise. 

14. The fourteenth and last Innovation 
comes witlı a mighity charge, and it is taken ous 
of an Epistle to the temporal lords of his ma- 
jesty’s privy council. Of which Epistle we got 
one sheet, and so (for aught I yet know) tlıat 


‚Impression staid: In that sheet ıs this charge ; 


the wurds are, ‘ The prelates, to justify their 
© proceedings, have furged a new Article of 
“ Religion brought from Rome, which gives 
© them full power to alter ıbe doctrine and dis- 
© cipline of our church at a blow, (as tbey.in- 
‘ terpret it) and have foisted it (such is their 
* language) into tlıe beginning of the twentieıl# 
‘ artıcle of our church.’” And this is in the last 
edition of tlıe Articles, anno 1628. in affront 
of his majesıy’s declaration before them, &c. 

The clause (which they say is forged by us). 
is this: * The church’ (that ıs, ıhe bishops, as 
they expound it) * hath power to decree Rites 
“and Cereinonies, and authority in matters of 
‘ faith.’° (The word is © controversies af faith,’ 
hy their leave.) ‘ This clause (say tbey)is a 
‘ forgery fit 10 be examined, and deeply eeı- 
“ sured in the Star-Chamber. For it- is not to. 
‘be found inthbe Latin or English articles of 
‘ Edward 6. or queen Elizabeth, ratihed by 
* parliament.’ And then in the margin thus, 
elfto forge u will or writing be censurable in 
‘ the Star-Chamber, which is but a wrong to & 
‘ private man; how much more the Forgery of 
“an Article of Religion, to wrong the whole 
€ church, and overturn religion, wlıich concerns 
“ all our souls” Thisisa heavy charge,mylords, 
but I thank God the Answer iseasy, 

And truly I grant, that to forge an Article of 
Religion in whole, or in part, and then to thrust 
it upon the church, is a most heinous crimea 
far worse than the forging of a deed; and ıs 
certainly very deeply censurable in this court. 
And I would have humbly besought you, that a 
deep Censure might have been laıd upon it, but 
that this sheet was found after, and so is nof 
annexed to the Information, nor in Judgment 
at this present before you. 

But then, my lords, I must tell you, I hope 
to make it as clear as the day, that this Forgery 
was not, that this clause mentioned was added 
by the prelates to the Article, to gain power to 
the church, and so to serve our turas. Butthag 
that clause in the beginning uf the Article was 
by these ınen, or at least by some of their fac- 
tion, rascd out, and this to weaken the Just 
power of the church, to serve their turns. 

They say. (to justify their charge) that this 
Clause is not to be found in the en. 
lish or Latin, of either Edw. 6. or queen 
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zabeth. I answer, The Articles of Edw. 6. nesses in 1571, and rid the church almost a% 
and those made under queen Elizabeth, differ | their pleasure, und how potent ıhe ancestoreof 
very much. And those of Edw. 6. are not now | these Libellers began ıhen to grow, you will 
'binding. So whether the clause be in or out! thiuk it no harıl matter to have the Articles 
of tlıem, it is not ınuch material. ; printed, and tlis clause left out. 

“ But for the Articles of the Church of Eng- « And yet ’tis plain, That, after the stir about 
land, nıade in the queen’s time, and now in; Subscription in the year 1571, the Articles were 
force, that this Clause for the poner of the | settled aud subscribed unto at lust, as in the 
church to decree ceremonies, anıl to hare au- | year 15602, with this clause in tem for the 
tbority in controversies of faith, should not be | church: for loaking farther into th& Records 
found in English or Latin copies, Lili the year | which are in mine own hands, I have found the 


1628, that it was set forth with the king’s de- 
elaration before it, is to me a mirarle; but 
your lordships sball see the falslıood and bold- 
ness of these men. 

What! Is this affirmative clause in no copy, 
English or Latin, till the year 1628 ? Strange ! 
Why, my lords, I have a copy of the Articles in 
Englıeh, ofıhe year 1612, and ofthe year 1605, 
and of the year 1598, aud in Latin of the year 
1563, which was one of ıhe first printed copies, 
if not the first of .all. For the Articles were 
agreed on but the.29th day of January, anno 
1562-3. And in all these, this affırmative 
Clause for the church's power is in. And is not 
this strange boldness then -to abuse the world, 
and falsly to say ’tis in no copy, when I myselt, 
out of my own store, am alle to shew it in so 
many, and so antiently ? ' 

But, my lords, I sliall make it plainer yet: 
For it is not fit concerning an Article of Iteli- 
gion, and an Article of such consequence for 
tbe order, truth, and peace of tlis church, you 
should rely upon my copies, be they ncver so 
many, Or never sa aucient. 

Therefore I sent to the public Records in my 
Ofüce ; and here under nıy oflicer’s hanıl, whn 
is a public notary, is returned me the twent'eth 
Article with this afirmative clause in it. And 
there is also the whole body of the articles to 
be seen. 

By this your lordships see how fice tlıe pre- 
lates are from forging this part of tlıe Article. 
Now let these ınen quit themselves and their 
faction as they can, for their Index FExjurgatn- 
sius and their foul rasure in leaving out tlıis 
part ofthe Article. : For to leave out of an Ar- 
ticle is as great a crime as to put in; aud a 
main rasure is üscensurable in this court as a 
furgery. 

Why, but then, my lords, what is this mystery 
of iniquity ? Truly, I cannot certainly tell; but 
as fer as I can, Ill tell you. The Articles you 
see were fully and fairly agreed to, and sub- 
scribed in the year 1562-3. But after this, in 
the year 1571, there-were some that refused to 
subscribe; but why they did so, is not recorded. 
Whether it were ask this Article orany other, 
I know not. But in fact this is manifest, that 
0 that year 1571, the Articles were printed 
bath in Latin and English, and this clause for 
the church left opt of both. And ceriainly this 
eould not be done, but by the malicious cun- 
ning oftbat opposite factıon. And though I 
shall spare dead men’s names where I have not 
certainty ; yet ıf you be pleaded to look back 
end consider who they were that governed busi- 


book of 1562-3, subscribed by all the lower 
house of convocation, in tlıis very year of con- 
tradiction, 1571. Dr. Jobn Elmar (wbo was 
after lord bishop of Londun) being then prolo- 
cutor: Alexander Nowel, dean of St. Paul's, 
having been prolocutor in 1562-3, and yet liv- 
ing, aud present und subscribing ın 1571. 
Therefore, I do here openly in Star Chamber 
charge upon that pure sect tluis foul corruption 
of falsifying the articles ofthe cburch of Eng- 
land, let tem take it uß as they can. 

j have now done, and ’tis time I should, wich 
the Innovations charged upon the prelates, and 
fit to be answered here. Some few more there 
are, but they belung to matter of doctrine, 
‘which sball presently be auswered, justo zolu- 
mine, at large, to satısfy all well minded people. 
But when Ar. Burton’s Book, which is the maın 
one, is answeıed, (I mean bis Book, not his 
railing) neither Pryun, nor Bastwick, nor any 
attendants upon Ralshakeh, shall by me or my 
care be answered. Ifıhis court find not away 
to stop these libellers moutlis’and pens, for me 
they shall rail on till they be weary. 

Yet one thing more, I beseech yon, give me 
leavetoadd. *Iis Master Burton’s Charge (p. 
175.) upon the prelates, T'hat the Censures for- 
merly lad upon malefactors, are now put upon 
God’s miinisters for their virıue and piety. A 
heavy charge this too. But if he, or any man 
else, can shew that any man hath been punish- 
ed in the lligh Commission, or elsewbere, by 
the prelates, for virtue and piety, ıhere ıs all 
the rcasun in the world we should be severely 
punished ourselves. But tlıe truth is, the vir- 
tue and piety for which these ministers are pu- 
niöhed, ıs for, prenching schism and sedition, 
many of their sermiuns being as bad as their li- 
bels; as Burton’s libel was one of his sermous 
first. But whether this stuff have any afhnity 
with virtue and piety, I suLmit to any Christian 
reader. j 

And yet Mr. Burton is so conhident of his 
innocency, even in this cause wherein he hath 
so fnully carried himself, that he, breaks fort 
into these wurds, (p. 7): * I never so much aa 
‘once dreamed, that ıImpiety and inpudency 
“self, in such a Christian state as this is, and 
“ under such a gracious prince, durst ever thus 
€ publickly bare called me in question, and that 
* upon tlıe open stage, &c.’ You see the bold- 
ness of tlıeman, and in as bad a cause, as, I 
tbink, in this kind ever any man had, 

I slıall end all wich a passage out of St. Cy- 
prian, (lib. 1, ep. 3); when be, then bishop of . 
Cartlınge, was bitterly railed upon by a pack Qf 
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schismaticks, his answer was, and it is now 
mine: They have railed both bitterly and falsly 
upon me, and yet “ nun Cpofter me paria cum 
* ıllis facere;’ it becomes not me to answer 
them with the like, either levities or revilings, 
but to speak and write tbat only which becomes 
Sacerdoteım Dei, a priest of God. Neitber 
shall I in tils give way ‘(tbough I have been 
estremely vilified) to cither grief or passion to 
speak, remeinbering that of the psalnist, * Fret 
*“ not thyself, else slıall thou be miored to do 
‘“eril.” Neither yet by God’s grace shall the 
reproaches. of such men as these, make me 
faınt or start aside, either from the right way 
in matter of practice (they are St. Cyprian’s 
words again) or ‘ ä certä regulä,’ from the cer- 
taın rule of faith. 


Beelzebub, how much more will they be bolıl 
with them of his household, as it is ın St. Mat- 
ıhew. And so bLold have these men been ; but 
tlıe next words of our Savivar are, * Fear ıhen 
“not.” I humlly crave pardon of your lord- 
ships for this my necessary length, anıl give you 
all hearty ıbanks for your Halle paticnce, and 
your Just and honourable Censure upon these 
men, and your unanımous dislike of ıhem, and 
defence of the Church. But because ıhe busi- 
ness hatb some reflection upon myself, I shall 
forbear to ceusure them, and leave them to 
Gud’s mercy, and the king’s Justice. 


On the 30th of June following, the SENTENCE 
was executed, when Dr; Bnstwick, Mr. Prynn, 
aud Mr. Burton, were conveyed to the pillory 
ia tbe Palace-yard, Westminster. 


Dr, Bastwick and Mr, Burton first meeting, 
they did close one in the. other’s arms tlıree 
times, with as much expressions of love as 
miglıt be, rejoicing that they met, al such a 

lace, upon such an occasion, and that God 

d so highly honoured tlıem, as to call tbem 
forth to sufier for his glorious Truth. 

Then immediately al,er, Mr. Prynn came, 
the doctor and he saluting cach ober, as Mr. 
Burton and he did before. The docter then 
went up first on the scaffold, and his wife im- 
mediately following came up to him, and sa- 
luted each ear with.a kiss, and then his mouth. 
Her husband desired her not to be in the least 
manner dismayed at his sufferings: and sn for 
a while tlıey parted, she using tbese words 
° Faresel my Jlearest, be of good comfort, I am 
“ nothing dismayed.’ And then the doctor be- 
gan to speak these words: 

Dr. Bestwick. There are many that are this 
day spectators of our standing here, as delin- 
quents, though not delinquents, we bless God 
or it. I aın not conscious to myself wherein 
I have committed the lesst trespass (to take 
this outward slıam£) either against my God, or 
any king. And I do the rather speak: it, that 
184 that are now beholders may take notice 

w far innocency will preserve you in such a 
day as this is; for we come here in the strengtlı 
sf our God, who hath mightily supported us, 
and filler) our bearts with greater cpmfort than 


And since in former times, 
sone spared not to call the master of ıhe house, 


6ur shame or contempt can be. 'The first oc- 
casion uf my trouble was by the prelates, for 
writing a Book against the Pope, and the pope 


‚of Canterbury said: I wrote ngainst him, and 


therefore questioned me: but if the presses 
wcre as open,to us as formerly they lıave been, 
we would shatter his kingdom about his ears: 
but be yenot deterred by their power, neither he 
affrighted at our sufferings ; let none determine, 
to turn from the ways of the Lord, but go on, 
fight courageously against Gog and Magog. I 
know there be many 'here who have set many 
days apart for our bebalf (let the prelates take 
notice of it) and they hare sent up strong 
prayers to Heaven for us, we fcel the strength 
and benefit‘of them at this time ; I would have 
you jo take notice of.it, we have felt the 
strength and benefit of your prayers all along 
this Cause. Inn word, so far Iam from base 
fear, or caring for. any thing that they can do, 
or cast upon ıne, that had I as much blood as 
would swell tbe Thaınes, I would she it every 
drop in this cause ; therefore be not any of you 
discournged, be not daunted at their power; 
ever labouring to preserve innocency, and kee 
peace within, g6 on in the strengtlı of your God, 
aud he will never fail you in such a day as this> 
as I said before, so I say again, had I as many 
lives as I have hairs on ımy head, or drops of 
blood in my reins, I would give them äll up for 
this cause. This plot of sending us to those. 
reınote places, was first consulted and agitated - 
by the Jesuits, as T can make it plainly appear. 
O see what times we are fallen into, that the 


Jorda must sit to act the Jesuits plots ! For our 


own parts, we owe no mälice to the persons of 
any of the prelates, but would lay.our necks- 
under their feet to do them good as they are 

nen, but against the usurpation of their power, 

as they are bishops, we do profess ourselres 

enemies till doons-day. 

Mr. Prynn shaking the doctor by the hand, 
desired him that he might speak a word or ıwo. 
With all ıny heart, said the doctor. — The cause 
(said Mr. Prynn) of my standing here, is for 
not bringing in my Answer, for which ıny cause 
is taken pro cunfisso agalıst me. What en- 
deavours I used for the bringing in thereof, 
that Gud and my own conscience, and my 
counsel knows, whose cowardice stands upon 
record to allages, For rather than I will have 
ıny cause a leading cause, tu deprive the 
subjects of that liberty which I seek to main- 
tain, I rather expose my person to a lead» 
ing example, to bear this punishment : and 


I beseech you alt to take notice of their 


proceedings in this cause. When I was served 
with a subpoena into this court, I «vas shut 
up close prisuner, that I could have no ac- ' 
cess tn cCoumsel, nor admitted pen, ink or - 
paper to draw up ıny Answer by my instruo- 
tions, for which I fee’d ıhem twice,, though to : 
no purpose, yet when all was done, my An- 
swer would not be accepted into the court, . 
though I tendered it upon my oath. Lappeal 
to all the world, if this were a legal or just pro- 
ceeding. Our accusation is in poipt of libel 
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(but supposediv) against the prelates ; to clear 


this’ now, I «ill give you a little light wbat the 
law is in point of Iıibel, of which profession 1 
have sometime, been, and still profess myseli 
to have some knowledge ın. You <hall find in 
case of lıbel, twn statutes : the one in the se- 
oond of queen Nlary, the other in the seventh 
of queen Elizabeıh. That in tbe second of 
queen Mary, the extremitv and height of it 
runs ıhus, That ıf a Libeller doch ga so far and 
so high as to libel against king or queen by de- 
momination, the height and extreiity of the 
law is, ıhat they lay no greater fine on lıim than 
an bundred pounds, with a montlh’s imprison- 
ment, and no corporal eg except he 
dotlı refuse to pay his fine; and tlıen to inflict 
“ some punishment in lieu of that fine at the 
moauth’s end. Neither was this censure to be 
passed on him, except it were fully proved by 
two witnesses, who were to produce a certih- 
cate of their good demeanor for ıhe credit of 
tbeir report, or else confessed by the libeller. 
You shall find in that statute 7 Eliz. some fur- 
tber addition to the former of 2 Maris, and that 
only in point of fine and punishment, and it 
must still reach as high as the person of the 
king or queen. Here this statute doth set a 
fine of 200/.; the other but 1001. This sets 
three months imprisonment, the former bat 
one: so that therein only they differ. But in 
tbis they buch agree, namely at the end of his 
imprisonment to pay his Fine, and so go free 
witbout any further question: but if he refuse 
to pay his fine, then tie court is to inflict some 

nishment on him correspondent to his fine: 

ow see the disparity between those times of 
theirs and ours. A libeller in queen Mary’s 
time was fined but 100/.; in queen Flizabetls 
2008. : in queen Mary’s days but a month’s im- 
prisonment ; in queen Elizabeih’s three months, 
and not 50 great a fine if they libelled against 
‚king or queen. Formerly the greatest fine was 
200L., tiough agrinst king or queen: now 
‚5,0004., though but against the prelates, and 
that but supposediy, which cannot be proved: 
‚Formerly, but three months imprisonment ; 
now perpetual imprisonment:: Then, upon pay- 
ing the fine, no corporal punisiiment was to be 
inflicted ; but now, infamous punishment with 
the loss of blood, and all other circumstances 
that may aggravate it. See now what times 


we are fallen into, wben that libelling, if it: 


ware so, against prelates only, shall fall higher 
than if it touchen kings and princes, 

“ That which I have to speak of next, is this: 
The Prelates find themselv&s exceedingly ag- 
guieved and.vexed against what we have written 
concerning the usurpation of their Calling, 
where in we declare their call not to be 
Jure Divino. I make no doubt, but there are 
"same aan seh or abettors, within the hear- 
ing, whom I would have wellto know and take 
notipe of what I now say. I here in this place 
make this offer to them, That if I may be ad- 
mitted a fair dispute, on fair terms, for my 
cause ; that ] wıll ınaintain, and do here make 
this challenge against all the prelates in tie 


king’s dominions, and against all the prelates in 
Christend.ım, (let them take in the pope, and 
all, to help thein, thar their Calling ıs not Jure 
Divino. I will speak it again, I ınake the chal- 
lenge against all the prelates in the kng's do- 
minıons, and all Christendon, to maintaiu, that 


‚their calling is not Jure Dirino. II make it 


not cood, let me be hanged up at the Hall 
Gate. —Whereupon the peuple gave a great 
shout. 

The next thing that T am to speak of, is this: 
The Prelates find themselves exceediuglv ag- 
grieved and vexed against what I have written 
in point of law, concerning tbeir Writsaad Pru- 
cess, That tie sending forth of Writs und Pro- 
cess in theır own name, is against all law and 
Justice, and dot: intrench on his majesty’s pre- 
rogatıve royal, and ıhe subject’s Iıberties. And 
here now I make a second challenge against 
all the Lawyers in the kingdonn, in way of faır 
dispute, that I will'maintain, the prelates send- 
ing forth of Writs and Process in their own 
names, to be against alllaw and justice, and 
intrencheth on his majesty’s prerogative royal, 
and subjects liberty. Lest ıt should be forgot- 
ten, I speak it again, I here challenge all the 
whole Society of the Law, upon a fair dispute, 
to maintain that the sending forth of Writs and 
Process in the prelates own names, to be 
against all jaw and justice, and intrencheth on 
tbe king’s prerogative royal, and the sabjects 
liberty. IfI be nut .able to make it good, let 
me be put to the tormentingest death tlıey can 
devise. . 

We praise the Lord, we fear none but God 
and the king: Had we respected our Liberties, 
we had not stood here at this time : it was for 
the general good and liberties of you all that we 
have now thus far engaged our own liberties in 
thiscause. For did you know how deeply they 
have intrenehed on your liberties in point of Po- 
pery ; if you knew bat into what times you are 
cast, it would.make you look about you: and 
ifyou did but see what changes and revolutions 
of persons, causes and actions, have heen made 
by one man, you would more narrowly look 
into your privileges, and see how far your Ii- 
berty did lawfully extend, and so maintain X. 

This is the second time that I have beeu 
brought to this place; who hath been the 
author of it, I tbink you all wellknow: For the 
first time, (7 Feb. 1633.) if I could have had 
leave given me, I could easily ha‘ « cleared my- 
self of that which was then laid to my Charge; 
as also I could have done now, if I might have 
been permitted to speak : that bonk (Histrio- 
masıjx,®) for which I suffered forınerly, espe- 
cially for some particular words therein written, 
«hich I quoted out of God’s Word and antient 
Fathers, for which notwithstanding they passed 
censure on me ; that same Book was twice Iı- 
censed by public authority, and tlıe same words 
I then suffered for, they are again made use of, 
and applier in the saıme’sense by Heylin, in his 
Book 'lately printed and dedicated w the king, 





® See Na. 142, p. 568. 
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and no ezceptions faken against them, but are 
very well taken. 

r. Bustwick. And there is another Book of 
his licensed, wherein he rails against us three at 
his pleasure, and against tbe Martyrs that suf- 
‚ fered in queen Mary’s days, calling them Schis- 
matical Hereticks; and there is another book of 
Pocklington’s licensed (Altare Christianum.) 
they be as full of lies as dogs be full of fleas;; 
but were the presses as open to us as they are 
to them, we would pay them, and their great 
master that upholds them, and charge them 
with notorious blasphemy. _ 

Mr. Prynn. You all at this present see there 
be no degrees of men exempted from suflering : 
Here is a reverend Divine for the soul, a Physı- 
cıan for the hody, and a Lawyer for the estate: 
I] had thougbt they would bave let alone their 
own Society, and not have meddied with any 
ofıhem. And the next (fr aught I know) may 
be a bishop. You see they spare none of what 
society or calling soever, none are exempted 
that cross their own ends. Gentlemen, look to 
yourselves; if all ıhe Martyrs that suffered 
ın queen Mary’s days are accounted and 
called schisinatical heretics aud factious fel- 
lows® ; what sball we look for! Yet sothey are 
called in a Book lately come forth under auıho- 
rity. And such factions fellows are we, for dis- 
covering a Plot of Popery. Alas, poor Eng- 
land, what will become of 1 ifthou loak nut 
the sooner into thine own privileges, and wain- 
tainest not thine,own el lıberty? Christian 
people, I beseech you all, stand firm, and be 
zealous for the cause of God, and his true reli- 
gion, to the shedding of your dearest blood, 
utherwise you will bring yourselves, and all 
yvur posteriies, into perpeiual bondage and 
slavery. 

Now tbe Executioner being come to sear 
bim, and cut off his earg, Mr. Pryun spake 
these wurds to him : Come, friend, come, burn 
me, cut me, I fear not. J have learned to fear 
tbe Fire of Hell, and not what ınan can do 
unto me: come sear me, sear me, 1 shall bear in 
my body ıhe ınıuks of be Lord Jesus: Which 
the Executioner performed with extraordinary 


cruelty, heating his iron twice to burn one. 


check: and cut. one ofhhis ears so close, that be 
cut off a piece of his cheek. He said, ‘ The 
‘ more I aın beaten duw:, the more aın I litt 
Sup. 

Upon the day for Execution, Mr. Burton 
being brought ınto the Palace-yard, u.to a 
chamber ıhat lookcd into the yard, where he 
viewed three pillories there set up: Methinks 
(said he) I see Mount Calvary, where the tlıree 
crosses (one for Christ, and the other two far 
the two Tliieves) were pitched: and if Christ 
were nuinbered among thieves, shall a Christian 


* The aärchbishop of Canterbury being in- 
formed by bis spies what Mr. Prynn said, 
ıuoved the lords then sitting in the Star-cham- 
ler, that he might be gagged, and have some 
further censure presently executed upon hi ; 
but chat motion did not succeed, 


(for Christ’s cause) think much to be numbered 
among rogues, such as we are condemned to 
be? Surely, if I be a rogue,I am Christ’s rogue, 
and no mars. And a little after, looking out 
at tlıe caseıment towards the pillory, he said, | 
see no difference between looking out of this 
square window and yonder round hole. Point- 
ing towards the pillory, ‚he said, It is no matter 
of difference to an hunest man. Anda little 
after that, looking somewhat wishfully uppn lıis 
wife, to see how she did take it, sbe seemed to 
him to be something sad; to whom he ıhus 
spake: Wife, why art thou so sad? To whom 
de made answer, Sweetheart, I gm not sad, 

0, said he? See thou be not, for I would nos 
have tlı8e to dishonour the day, by shedding one 
tear, or fetching one sigh; for behald there, for 
thy comfort, my triumphant chariot, on which 
I must ride for tbe honour of my Lord and Mas- 
ter: and never was wedding day so welcome 
and joyful a day as tlıis day is; and so much the 
more, because I have such a.noble captain and 
leader, who hatb gone before me witlı such un- 
dauntedness’of spirit, that he saitb of himself, X 
gave my back to ıhe siniters, my cheeks to the 
nippers, tbey plucked off ıhe hair, I hid not my 
face from shame and spitting, for the Lord 
God will help me, therefore sball I not be con- . 
founded : therefore have I set my face like # 
fint, and I know I shall not be ashamed. As 
lengtlı being carried toward.ıbe pillory, he mes 


| Dr. Bastwick at the foot of the pillory, where 


they lovingly saluted and embraced each otber; 
and parting a little from him, he returned and 
most affecıionately embraced him the second 
time, being heartily sorry he missed Mr. Prynn, 
who was not yet come, before he was gone up 
to his piljory, which stood alune next the Star 
Chamber, and abıut half a stone’3 cast from 
the other double pillory, wberein the other two 
stood; so as all their faces looked southward, 
the bright sun all the while, for the space of two 
bours, sbining upon tbem. Being ready to be 
put into the pillory, standing upon the scaf-. 
fold, he spied Mr. Prynu new come to the pil- 
lury, and Dr. Bastwick ip the pillory, who then, 
haste off his band, and called for a bandker- 
chief, sayıng, What! shall I be last, or shall E 
be aslıarned of a pillory for Christ, who was not 
ashamed of a cross for me? Then beig put into 
the pillory, he said, Good people, I amı brought 
hitl;er to be a spectacle to tlıe warld, to angeis 
and men; and howsoever I stand here to under- 
go the punishment of a rogue, yet except to he 
a faithful servant to Christ, aud a loyal subject 
to the king, be the property of a rogue, I am no 
rorue. But yet ifto be Christ’s faitlıful servant, 
and the king’s loyal subject, deserve the punislı-- 
ment of a rogue, I glory in it, and I bless my 
God, my conscience is clear, and is not stained 
with the guilt of any such crime as I have been 
charged with, thouuh otberwise I confess myself 
to be a mian subject to ınany frailties and human 


'infirmities Indeed that Book intitled, “ An 


Apology for au Appeal, witli sundry Epistles 
and two Sermons, for God and the king,” 
charged against me in the Information, I have: 





Du a -n 
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and do acknowledge (the misprinting excepted) 


: to be ınine, and will by God’s grace never dis- 


claim it whilst I have breath within me. After 
a while, he having a nosegay in his hand, a bee 
came and pitched on the nusegay, and hegan to 
suck the flowers, which he beholding, and well 
observing, said, Do ye not see this poor bee ? 


. sbe hath found out this very place to suck sweet- 


from these flowers; and cannot 1 suck sweet- 
ness in this very place from Christ? ıhe bee 
sucking all this while, and so took her flight. 
By and bye, he took occasion from the shining 
of the sun, to say, You see how the sun shines 
upon us, but that sbines as well upon the evil as 
the good, upon the just and unjust, but that the 
Sun of Righteousness (Jesus Christ, who hath 
healing under his wings) shines upon the souls 
and eonsciences of every true believer only, and 
no cloud can hide him from us, to make him 
ashamed of us, no not of our most shameful suf- 
ferings for his sake: "And why should we be 
ashamed to sufier for his sake who hath suffered 
for us? all our sufferings be but fleabitings to 
that he endured : he endured the cross and de- 
spised the shame, and is set on the right hand 
of God. He is a most excellent pattern for us 
to look upon, that treading his steps, and sufler- 
ing with‘him, we may ‘be glorified with him. 
And what can we sußer, wherein he hath not 
gone before us even in the same kind ? Washe 
not degraded, when they scornfully put on him 
a purple robe, a reerl into lıis hand, a thorny 
crown upon his head, saluting bin witb, © Haıl 
€ King of ıhe Jews!’ and so disrobed him again ? 
Was not he deprived when they smote the shep- 
herd, and the sheep was scattered ? Was not 
violence offered to his sacred person, when he 
was buffetted and scourged, his hands and his 
feet pierced, his head pricked with thorns, his 
side gored with a spear, &c.? Was not the 
cross more shameful, yea and more painful 
than a pillory? Was not he stript of all 
he had, .when he was left stark naken upon 
the cröss, the soldiers dividing his garments, 


. and casting lots upon his vesture? And 


was he not confined to perpetual close impri- 
sonment in man’s iınagination, when his body 
was laid in atomb, and the tomb sealed, lest 
he should break prison, or his disciples steal bim 
away ? and yet did he not rise again, and there- 
by brought deliverance and victury to us all, so 
as we are more than conquerors through him 
that loved us? Here ıhen ne have an excellent 
pattern indeed. 

One said unto Mr. Burton, Christ will not be 
ashamed of you at the last day. He replied, 
He knew whom he had believed, and that 
Christ was able to keep ıhat he had committed 
to him against that day. One asked hun how 
he dıd? He said, Never better, I bless God, 
who hath accounted me wortliy thus to suffer. 


The Keeper keeping o@’ the people from press- 


ing near the pillory; he said, Let them come 
and spare not, that they may learn to .suffer. 
The same Keeper being weary, and sitting 
down, asked Mr. Burton if he were’ well, and 
bad him be of good comfort. To whom lıe re- 


plied, Are yon well? If you be well, I am 
much more, and full of comfort, I bless God. 
Some asked him if the pillory were not uneasy 
for his neck and shoulders? He answered, 
How can Christ’s yoke be uneasy? This is 
Christ's yoke, and he bears the hearier end of 
ıt,and I (be lighter; and if mine were too heavy, 
he would bear that too. O good people, Christ 
is a good and sweet master, and wortb the suf- 
fering for.! And if the world did but know his 
goodness and had tasted of his sweetness, all 
would come and be his servants; and did they 
hut know what a blessed thing it were to bear 
his yoke, O who would not bear it? The 
Keeper going about to ease the pillory by put- 
ting a stone or a brickbat between, Mr. Bur- 
ton said, Trouble nat yourself, I am at very 
good ease, and feel no weariness at all: And 
espying a youug man at the foot of the pillory, 
and perceiving him to look palc on him, he 
said, Son, Son, what is the matter you look so 
ale? I have as much comfort as my heart can 
id, and if I had need of more, I should have 
it. One asked him a while after if he would 
drink some agva rite. To whom he replied, 
that he needed it not; for I hare, said he, (lay- 
ing his-hand upon his breast) the true Water of 
Lite, which like a well doth spring up to erernal 
life. Pausing a while he said wiih a most 
chearful and grave countenance, 1 was never 
in such a pulpit before, but little do ye know 
(speaking to tlıem that stood about him) what 
fruits God is able to produce from this dry 
tree. They looking stedfastly upon him, he 
said, Mark my words, and remember them 
well: I say, Little do you know what fruits 
God is able to produce from this dry tree; I 
say, remember it well, for this day will never be 
forgotten ; and through these holes (pointing 10 
the pillory) God can bring light to his Church. 
The Keeper going about again to mend the 
pillory, he said, Do not trouble vourself so 
much : But indeed we. are the troublers of the 


‚world. By and bye, some of theın offering 


him a cup of wine; he thanked them, telling 
them he had tlıe wine of consolation witbin 
him, and the joys of Christ in possession, which 
the world could not take away from him, nei- 
ther could it give them unto bim. Then he 
looked towards the other pillory, and making 
a sign with his hand, chearfuliy called to Dr. 
Bastwick, and Mr. Pryun, asking them how 


‚they did? Who answered, Very well. A 


woman said unto him, Sır, every Christian is not 
wortby of this honuur, wbich the Lord hatlı cast 
upon: you this day. Alas, (said he) who is 
worthy of the least mercy ? But it is his graci- 
ous fuvour and free gift, to account us worthy 
in the behalf of Christ to suffer any thing for 
his sake? Another woman -said, Ihere are 
many hundreds which hy God’s assistance would 
willingly suffer for the cause you suffer for this 
day. To whum he said, Christ exalts all of 
us that-are ready to suffer afllictions for hig 
name with meekness and patience; but Christ’s 
military 'discipline in tbe use of his spiritual 
wärfare, in point uf suffering, is quite forgotten, 
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and we have in a manner loss tke power of 
religion, in not denying ourselves, and follow- 
ing Christ as well in suflering as in doing. 
Afier a winle Mr. Burton calling to one of: hıs 
friends for a handkerchief, returaed it again, 
seying, It is hat, hut Christ bere the burden in 
the heat of the day; let us always :labour'to 
approve ourselves to.God. im all things, and 
uoto Christ, for thereim stemds-qur.happiness, 
come af it what will in this workd. cn 
One said to.Mr. Burton, The Lord strength 
ou. To whom he -replied, I ıhank you, and I 
_bless his name he strenghens me. For though 
I am a poor sinful wretch, yet I bless God for 
my innooent conscience in any such crime as 
is laid against me; and were ıor nıy cause: 
‘good, and ıny conscience sound, I contd net 
enjoy-so much unspeakable' comfort in this my 
suffering, as I do, I kless my God. Mrs. Bur- 
ton sending commendation to hira by a friend: 
He returned the like to her, saying, Commend 
ıny love to my wile, and tell ber I nm heartäiy 


chearful, and bid ber remember what I said 


to her ın the morning; namely, Thatsheshoukd 
not blemish the glory ofthis day with one tear, 
or so much as one sigh. She returned answer, 
That she was giad to hear him so chearful, and 
that she was more chearful of this day than of 
her wedding-day. This answer excesdingliy re- 
Joiced his heart, who thereupon biesssed God 
for ber, and said of her, she is but a ynung 
soldier of Christ's, but sbe hath already endured 
manya sharp brunt,but the Lord willstrengthen 
her unto the end: And he having ob. a pair of 
new glaves, shewed them to his friends there- 
about ham, saying, My wife yesterday of her 
‚own accord bought me these wedding glores, 
tor tbis is my wedding-day. 

One said to him, Sır, 5 this sermon (your 
sufferimy) Ged may convert many unto him. 
He answered, Ged is able to da ıt indeed. And 
then he called agaio to Dr. Bastwick and Mr. 
Prynn, asking them how they did; who an- 
swered as before. Some speaking to him con- 
cerning that suflering of shedding his blood: 
he answered, What is my blood to Christ’s 
blood ? Christ’s blood is « purging blood, but 
mine is corrupted anıt polluted with sin. ' One 
friend asked another standing near Mr. Bur- 
ton, # there should be any tbing more done 
unto him ? Mr. Burton over-heanng him an- 
swered, Why should there be no more done ? 
For what God will have done must be nzeonr- 
plished. One desired Mr. Burton to be’of good 
cheer : hetkus rephed, If you knew my cheer, 
you would be giad to be partaker with me; 
for L am mit alone, neither hat Gor left me 
alone mm =il my suflerings and close imprison- 
ment suce first I was apprehended. The 
baiberd-men standmg ronnd about, ne of 
them had an old rasty 


Mr. Burten.said again, Iam persuaded that 
Christ my Advocate is now pleading my cause 
at the Father’s right-band, and will judge my 
cause, tbough none be found here to plead it, 
and will bring forth ıny righteousness as the 
light at noon-day, and clear mıy innocency in 
due time. A friend asked Mr. Burton, if he 
would have been witliout this particular suffer- 
ing? To whom he swid, No, not far a world. 
Mosesver, he said that his conssience in the 
discharge of his ministerial duty and function, 
m admonishing his people to l-.ware of the 
ereeping in of popery and superstition, exhort- 
ing them to stick close unto God aud the king 
in daties of obedience, was that which first oc« 
casioned his sufferinys ; and he said, As for this 
tsuth I have preached, I am ready to seal it 
with my blood, for this is my crown both here 
and hereafter.. I am jealons uf Gud’s hunour, 
and the Lord keep us that we may da nothing 
that ınay dishonour him, either in duing or suf« 
fering; God can bring fight out of darkness, 
and giory out of shame: and what shall I say 
more ; I am, like a bottle which is so full af 
liquor, tbat it cannot run out freely; so I am 
so full of joy, that I am not able to express ib. 
In conciusion ‚some told him of (he unproach 
of the Executioner, ‘and prayed God te 
strengthen him. He said, I trust he will, why 
should 1 fear to follow my master Christ, who 
said, * 1 gave my back to the smiters, and my 
cheek to the nippers that plucked off my hair ; 
ä hid not my face from shanıe and spitting, for 
the Lord God will help me, therefore shall I 
»aot be oonfounded ; therefore have I set my 
face likea flint, and I know that I shall not be 
sshamed.’ 
“When the Executioner had cut off one star, 
wbieh be had cut deep and ‚close to the lıend 
in an extraprdinary Cruel manner; yet he never 
once moved and stirred for it, though he had 
eut an artery, so as te blond ran streaming 
down upon the scatlold, which divers persons 
standing about the pillury seeing, dipped their 
handkerchiefs in, as a ıhiag mast preeious, ıhe 
people giving a mournful.shout, and-crying-for 
the surgeon, whom the croud and other impe- 
diments for a time kept off, so that he could 
not Come to stop the blood; he all the while 
held up bis hands, said, Be content, it is well, 
blessed be God. Tbe other ear being out no 
less deep, he then was freed from the pillory, 
and came down, where the surgeon waiting for 
him, presenty applied remedy for stopping the 
blood after a large effusion tbereof, yet for all 
this he fainted not. in the least manner, though 
through expence of much blood he waxed pale. 
And one offering hirn a little wormwood-water, 
he said, It needs not ; yer through importunity 
he only tasted of it, and no more, saying, 


halber), the iron | Iks master, Christ, was not so well used, for 
wbereof was tacked to tlıe staff wirh an old 


ıhey gave him gall and- vinegar, but you give 


crooked nmil ; whieh one ohserving, and say- ı me good strong water in refresh me, blessed be 


ing, What an old rusty halberd is zhıat? Mr. 
Burton said, This seems ta me tn be one of 


God. His head being bound up, two friends 
led hin away to an lıouse provided him m 


those halberds which accompanied Judas when | King-street, where being set down, aud bif 


Je went to betray ahd apprehend his master. 
Vol. 3ll. 


tg speak little, yet he snid after a pause, This 
Je 
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is t00 hut to hold long: Now lest they in (he 
room, Or hi» wife should mistake, and think he 
sp:ke 01 himselt! coucersing his pain, be said, 
I speak not thus ot sıyself'; for that which I 
hare »utfered is nothing to that my Saviour 


“ suflered fur we, who had his bands and feet 


nai ed to the cross : and Iyıng sıilla while, he 
twok Alr. Pryun’s suferings much to heart, and 
asked the people how he dıd, tor, said he, lus 
sulteriu..s bave been great. He asked alsogpow 
Dr. Bastwick dıd, with ınuch compassion and 
grief, that bsi.a.»elf (being the first that was exe 
cuted) couli mot stay to see how tbey two 
fared ::fer him. 

Suun utier the execution nf the Sentence, 
they were severally sent prisoners to the res 
pective casties of Carnarvon, Launceston 18 
Cornwal, and Lancaster, and »fterwurds on 
the 27th of August following, it was ordered 
by the kiag and councıl, Tliat Dr. Bastwick 
slwuld be sem steil 10 the castle or fort of the 
Isie- »f Scıliy, Mr. Burton tn the Isle of Guern- 
sev, and Mr. i’ryau to which of the two cas- 
tles ufthe Isle „3 Jersey the goxernor should 
think fit; amd ıhat vose be admitied to have 
conference with ıhem, or to have nccıss to 
ıhem,. but whom the captains of tlie 8a.d casıles 
or tbeir deputies shuuld .appoint; they not to 
be allowed pen, paper, oı uk, nır.any bovks, 
but the Bible and Common-Praser buok, aud 
other books of devotion, consomaut to the doc- 
trine and discipline of tbe Lburch »f Eugland ; 
no letters or writings to be brougut them, but 
what shall be opened, pur any to Le sent Irom 
them : that tlıe wives of Bastwick und Burten 
should nıt land or abide in any of ıhe said 
Islands, and ıt they dıd, they sbould l.e detained 
in pri<on till further order from the board; and 
tbe conductors of the sad three prisoners, 
either by sea or land, to suffeı none tut !bem- 
selves tn speak to tbern in their passage. Ac- 
cordingly they were sent to.tle said three 
Islauds, where they remaıned ull the beginning 
of be Long Parliament 1641, wben upun their 
respective petitions Ihey were sent for up, dis 
charged and restuored. Their Petiiious were as 
follow : 


To the Honourable the Kuishts, Citizens, and 
Burgesses of the Commons House uf Parlia- 
ment; the humble Petition of WıLLıam 
Pernn, late Exile and close Prizoner in 
Jersey, 


In ajl humbieness sheweth ; That your pet= 
tioner, though not conscientious to himself of 
any voluntary or apparent offence against the 
laws of the reala, (to which he ever studied to 
conform himself‘) through the mnlicious prac- 
tices and persecutious of some Prelates and 
Church-men, (especially the now archbishnp of 
Canterbury, and Peter Heylin, doctor in divi- 
nity) whose Esrors and Innovations, contrary 
to the ductrine and discipline of’ the Church of 
England, and extravagancies in the Iligh Com- 
mission, and ntlier ecciesiastical cuurts, your 
Petitiower for his own relief, being there un- 
Justly prosecuted, (had to his weak power op- 


punged) hath within eight years Inst past, un- 
dergone two heavy Censures in the Star-Cham- 
ber Court. 

The ürst upon an Information there exhi- 
bited against your Petitioner, lıy Alr. Ney de- 
ceased, ıhen Attorney General, for some mis- 
construed ‚passages, inoflensive in themselves, 
and ın your peikioner’s true: intention, being 
jor the ınust'part abe words of.other approved 
autlıors, comprised in !aı.böok, styled Histrio- 
mastix, written by tbe petitioner, ngainst Com- 
mon interlades, and licensed for tlıe press by 
Mr. Thomas Buckuer, housbold chaplasm to the 
then archbishop ef Canterbury, authorized by 
the state to license books, and by him ezactiy 
perused, and apprewed both in the written aırd 
printed copy, before its publication, and so 
eonfessed ıbe Information ; for which autho- 
rized Bouk and Passayes, yaur petitioner, be- 
fore the hearing of the canse, was not only in- 
prisoned in the Tower of Loudon, without bail 
or ınainprize, for a whole year's space, denied 
access 10 his cnunsel, convenient time to’ exa- 
mine Witnesses, and make Breviats to instruct 
his counsel (the information being general, and 
reciting no particular clauses of the Book ex- 
cepted against) the only means of his Defence 
illegally suppressed, some of his oumusel tanı- 
pered wislı to make no justification, contrar; 
w ynur petitisner’s ınstractions and desire, 
wherc hy bis cause was miscasried ; but abo at 
tlıe heaning, by reason of those malieious and 
perverse gloses on the said Passages, wlıich 
thesard Heylin had collected and presented to 
his majesty’s learned oounsel, who repeated 
his instructions only, your petitioner was fined 
3,000I. to his majesty, expelled the University 


‚of Oxford, and Lindoln’s-Inn, degraded from 


his profession of the law, wherein he never 
oflended, set in-tbe pillory in the Palace-Yard 
at Westminster, wbere "he lost one nf his ears, 
and two days after on the pillory in Cheapside, 
where .he lost tbe other ear: and had .his said 
Jıcensed Books there publiciy bunt before his 
face, bythe hangman, in a most disgraceful 
manner; and edjudged after to remain a pri- 
soner during bis life. 

That after the said Censure, to defime and 
injure your petitionertire more, he wus charged 
wrungfully m the Decree, as censurzd for per-. 
Jury, (tbopgh not taxed for it by the court) 
and between his sufferings in the pillory, the 
books of his study (twice surveyed, and re- 
stored to him by order from the lords) before 
any fine estrented, by a warrant out of the high 
commission, signed by the sard-Archbishop and 
others, were seızed on by Cross a messenger, 
who carried them to hıs house ; with which 
warrant your petitioner charpiag the said arch- 
bishop upon occasion, in the open Court of 
Star-Chamber;; he there publicly disavowed the 
same (though your petitioner can yet produce 


‘rt under his own hand) promising withal, that 


the books should be:restored forchwith ; which 
notwithstanding were all still detained by his 
means, till they were extended and sold for 
your.petilioner's fine : who shortly after, by an 


‘57] STATE TRIALS, 13 Caanızs I. 1637.—and Pryan; for scveral Libels. [758 


order out of the said coust sent to the Tower | small renıninder of his ears, left after his first 
to be executed, wasthere slıut up close prisoner, | execution, cut ofl, to the hazard of his bearing, 
and Dr. Reeves sentthither ı0 searclı hi» cham- | aud Life ; anıl adjudged to perpetual close ım- 
ber tur ibe pawmpblet, which the said archbishup an in the gaol ot Curuarvun case in 
would wrongfuliy have farhered upon your pet | North-\Vules, a nasty dog-hole, tar remote 
toner, wbuse friends have been unjustly prose- | frum your petitioner’s friends. Which >en- 
cuted ın ıhe exchequer, and elsewliere, sundry | tence was unduly drawn up and executed upon 
vears, jur bis fine aforesajd. your Petitiones, as bis Attorney’s Clerk ın» 
And yous Petitioner further saith, that about | formed, before it was entered inte the Look, or 
Taster was three years, during ls imprison- | your petitioner could get any copy of'it, tu ex- 
ment in the Tower, by means of the said arch- | cept against tlıe saıne, as be had Just cause. 
bishop, a new information was exlübited in the | Tat inmmedistely after the Execution of the 
said court against your petitioner, and others, | same Sentence, your petitioner sent to Ihe said 
wich certain Books thereto annexed ; denying | Arclıbisliop to desire him to release or bail his 
tie. prelates jurisdiction over other ninisters, | servant (who was detaiued close prisoner for ten 
to be Jure Divino. Charging tbem with many | weeks space in ıhe ınessenger's hands, and oft 
errors aud Innovations in religion, usurpation | examined and solicited, by fair promises and 
upon his majesty’s prerogative, and subjects | threatewings, causelessly to accuse your peti- 
lıberty, abuses, and. extortious, in the high |tioner, against whom they. wanted evidence) 
coınmission, and otber ecclesiastical courts, | that so he might attend hım during his sores, 
suppressing preaching, aud, painful ıninisters | which the said Archbishop out of his grace and 
wıhout a cause; licensing Popish, Arminian, | charity utterly refused; sayıng that l,e ıutended 
and utlıer erroneous books againsttbe Sabbath; | to prooeed against his said servant in tbe kligh 
setting up Altars, Images, and Csucifixes ; re- | Commission, where he hatlı ever since vexed, 
suoring aud railing-in Commynion Tables, and | censured, and banded him from prison to prison, 
bawing down to thein, altering the Book .of | only for refusiug to accuse and betray your pe» 
Commou Prayer, tlie books for the Gunpow- | titioner. 
der-Treason, and late Fast, ın some material | That after tlıe said heavy Sentence, your pe- 
bontages in favour of Popery and Papists, | titioner by an order in the said cwurt (by way 
Vhich things, (thouglı very notorious, and oft | of addition to the said Censure) was iuhibited 
complained against by tbis honourable house, | the use of pen, ink, and paper, and all buoks; 
an lormer and lute -parliameuts) were yet re | except tlie Bible, and tie Bouk of Common 
puted scandalous. And thougli neither of ıhe | Prayer, and sume few books for private devo- 
said Books was particularly charged an your |tiou; and before Iıis wuuuds were perfectly 
peutioner, in the said Inforinaion, nor any | cured, he was by order removed froın the Tuwer 
witaess produced to prove him either autlior or | to Carnarron; and sume uf his friends in Ches- 
disposer of any of them; yet by denying your | ter, who visited him there in Lis passage, in the 
petitoner liberty to draw up his own Answer, | presence of his couducteors, who had no order to 
ü hough once a barrister at law) when as his | restrain any person frum resorting to him, were 
"ssısucd cuunsel refused to do it, by close im- | for this very cause sent for by:a messenger, to 
[isuning your petitioner, aud his gervant, by | appear befure thelords of the privy council, and 
debarring him pen, ink, and paper, wbereby to | likewise cited intu the High Commission at York, 
answer, orinstruct his counsel ; searching his | where they were imprisoned and fined, to the 
chamber, and taking away part of his Answer | ruin of their estates, and injoined to make a 
there found ; denying him access to his counsel, | publick recantation in the cathedral church, and 
and Conference with his co-defendants, even at | ın the Town-hall of Chester: The said commis- 
couusel, though jointly charged witlı him ; re- | sioners further decrecing, that three pictures of 
Jectiug the Cross-bill exbibited by him for his | your Petitioner found in Chester, should be pub- 
delence ; threatening master Holt, one of your | lickly burat at the High Cross there, which wag 
Peutioner’s assigaed counsel, sent by the then | done accordingly. ne 
Aord Keeper wo the Tower, to draw üp your | That your Petitioner, since his said Sentence, 
Pelitioner's Auswer, and commanding him not | hath been er reviled 'at, and libelled 
(0 Sign it, after it was engrossed, whereupon he | against, boih by the High Commissınners as 
relused to subscribe it, contrary to his promise | York, and in sundry churches, boti: at Chester 
W your petitioner ; and by refusing to accept | and elsewhere, and in divers licensed printed 
JOUr peutioner’s answers to the sid informa- | books, conıpiled by the said Hey!in, and pub- 
“on, signed with his own, and waaster Tomlins, | lished by ıhe Archbisbop’s priviıy or command; 
e other of his counsel’s hands, though ten- | and that sundry of his friends houses, studies, 
by your petitioner, both at the Star- | books, and writings have been violently broken 
Chamber Öfice, and in the open court at the | ap, ransacked and taken away, and themselves 
hearing; the said information, for default ef | prosecuted in the High Conımission, out of ma- 
Answer (though two Answers were thereto ten- | lice, for ıhe relation they had to your Petitioner. 
dered by your petitioner) was taken: pro con- | That after your Petitioner hadcontinued some 
JO against your petitioner, and he thereupon xten weeks space alıse prisoner inCarnarvon, be 
net 5,0001. to his majesty, pilloried, stigina- | was, about three years since, by a warrant from 
üzed on both cheeks, muulated and dismem- | the lords of the council, made in the summer 
ted, in a most barbarous manner, and the | vacation, (10 which the said Archbishop’s hund 


.*, 
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was first subscribed) ordered by way of exile, to 
be imbarked and transported with ull privacy 
into one ol the castles ıu the isle of Jersey, and 
his conductors ıhereby charged not to „dmit 
any person whatsoever, but tliemselves only, to 
speak with your Petitioner in his passage: 
Whereupon, after some injuries there received 
by Mr. Gritüch, the king’s aıtorney in those 
parts, who endeavoured to seize upon the furni- 
ture of his chamber for his own use, your Pe- 
tiiioner was imbarked aınong papists, in a 
hruwed shipwrecked vessel, full of leaks, and 
alter fourteen weeks voyage in ıhe winter sea- 
son, through dangerous storms and seas, which 
spoileıil most of his stuff'and bedding, and threat- 
ening ofieun shipwreck to him, he arrived at the 
said ısle, and was conveyed close prisoner into 
Mount Orgatile castle there, where the Lieute- 
nanı Governor, by anotlıer extra-judicial order, 
to which the said Archbishop’s name was first, 
was ordered to keep your Petitioner close pri- 
soner in a chamber, suffer none but his keepers 
to speak with him, to intercept all letters to 
him; to permit him neither pen, ink, nor paper, 
either to write to his friends for necessartes, or 
to petition for relief, and to permit him no book 
but the Bible, and those afore-named books, 
without giving any order for his diet there: so 
that being deprived of his calling and estate, 
exiled and shut up close prisoner among 
strangers, remote from all his friends, denied all 
address to him by person or letters, he had cer- 
tainly perished m his almost tlaree yenss close 
Imprisonment there, had not the extraordinury 
providence and goodness of God, which he shall 
ever adore, and the noble charity ofthose under 
whose custody he did remain, furnished kim 
with such diet and necessaries, as preserved kim 
both in health und life, in this his close impri- 
sonment and exile. 

May it therefore please this honourable house, 
to take these your Petitioner’s almost eight 
years tragieal grievances, of new and dangerous 
example, imto your most sad and just consider- 
tions, that so they may nur become precedents 
to the prejudice of posterity ; to grant him Ii- 
berty to send for and examive all necessary 
witnesses; to order all clerks, registers, and 
other oficers of the Star Cheinber, orelsewhere, 
speedily and freely to graut him the copies.of 
such Order:, Decrees, and Writings, as bis cause 
shall require, to release him upon bail (being 
aow but a prisoner ouly upem an extra-judicial 
order of the lords, and not hy virtue ofany Sen- 
tence or Decree in en to grant him hberty 
to plead and prosecute his own cause, since 
counsel hath so often failed him, and to give 
him such satisfuction and relief as the justice 
and equity of his cause shall merit. And your 
"Petitioner shall ever pray for your safeties, : 

Wırııam Prrnn. 
To the Honowiable the Knights, Citizens, and 
Baurgesses ofıhe Commons House of Par- 
liament; The humhle Petition of Jonn 
Bısrwıck, Doctorin Physick, lately retain- 
= Tg Prisoner and Exile, in the Island of 


Most humbly sheweth ; That your Petitioner 
having about six years since set outa Book in 
Latin, called * Elenchus leligionis Papistice, 
with au addition thereunto, called ° Fiagellum 
° Pontificis, et Episcoporum Latialium;’ being 
thereunto provoked by one Richard Short, a 
Papist that maintained the Pope’s Supremacy, 
the mas<, and papul Religion: In which book 
your Petitionert tor preventing all misinterpreta- 
tion of his pious and good intentions therein) 
in his Epistle to the Reader, fully deciared 
himself, That your Petitioner meant notlung 
against such bishops as acknowledged their au- 
thority from kings and emperors; yet, because 
your petitioner (ıhe better to shew the papal 
usurpation over otber princes) therein only 
maintained by way of argument (as otber ortlıo- 
dox writers ot that subject have done) a parity of 
the said bishop of Rome, or all other bishops 
or presbyters, by the wurd of God, denying his 
and their Supremacy ower other ministers to be 
by ıhe divine institution: - 

Thereupon a pursuivant, by authority from 
the High Comtnission Coart, came into your 
Petitioner's house at Colchester in Essex, in his 
ebsence, and the said pursuivant, assisted with 
ıhe then bailıfls and constables of Lolehester, 
aforesaid, ransacker his said house, ‚together 
with his ehests and 'trunks, and with great vio- 
lence broke open your petitioner’sstudy, which 
was in bis apathecary’s house, and took nnd 
carried away divers of your petitioner’s books, 
writing, letters, and what else the pursuivant 
pleased, without making of rcstitution of ıhem 
to your petitioner. 

And then your petitioner was prosecuted in 
the said High Commission court, principally for 
his snid Book ; where after a long and charge- 
able prosecution, hewas the 12th of February 
1684, fined 1,000/. to the king, excommunicat- 
ed, debarred to practise physick, the chiefest 
means of his livelihood ; his said Book ordered 
to be burnt; that he shoukd pay costs of suit, 
and be imprisoner till he should make a Re- 
cantation. The which heary Censure was 


“only for the said book, wlıerein your petitioner 


mamtained the prerogative of a king against 
the papacy. \Vhereas one Thomas Chawney, 
of Essex, lately wrote a Book in maintenance 
ofthe papal religion, and in defence of the 
church of Rome, and avers ıt to be « true 
church ; the which book is dedicated to the 
archbishop of Canterbury, and was and is patro- 
nized and defeuded by ıhe said archbishop, and 
the said Chawney never troubled for it. After 
which censure declared as aforesaid, all the bi- 
shops that were then present, denied openly 
that they held their jurisdiction fram his ma- 
jesty; and atirmed, that they had it from God 
only. And the archbisbop of Canterbury, 
aımeng other erroneots sayings uttered by him, 
meintained the ‘said Chawney’s book; and 
maintained that the.church of Rome was a true 
chureh, and that ıc erred not in fundamentais : 
And he, and other the said bishops, there de- 
famed the holy scriptures, and abused reverend 
Master Calrin. In regard whereof, and for 


nd 
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the vindicatimg of your petitioner's innocency 
in the matters for which he was most unjustly 
censureil, as aforesaid, your petitioner published 
in print another book in Latin, intitled, * Apo- 
* logeticus ad Prassules Anglicanos,' expressing 
the truth of his Proceedings, and speeches of his 
said Censure. For whichlast mentioned book, 
and his book called the ‘ Litany,’ not then in 
print, an Information was exhibiterl against 

im and others in the Star-Chamber, to wlich 
your Petitioner’s Answer being drawn and en- 
grossed, was only subscribed by himself, be- 
cause he could get no gaunsel to sef their hands 
to it; your Petitioner tendered tbe said An- 
swer, first at the Star-Chamber Othice, and af- 
ter in open court at the Star-Chamber bar, but 
* would not be aecepted for want of coungellors 
hands to it: contrary to former precedents. 
But the court of Star-Chainber .tuok tbe 
said Information pro confesso, "and censured 
your Petitioner 5,000/. fine to the king, to 
stand in the pillory, and to Igse both his ears, 
and to be close‘ piisoner in Launceston Castle 
in Corawal. All which hatlı been executed 
‚upon bim with great extremity, to ıbe peril of 
. bis lite. After all which extremity, your Peti- 
tianer (hy what order he knaweth not, it being 
»0 part of his Censure in Star-Chamber) was 
transported from ıhe said Castle to the island 
of Scally, a. place so basren that it affords not 
‚ordinary necessarjes: where he hath been in close 
durance for three years or more, and not suflered 
ta have any of bis friends come at bim, his very 
wife being prohibited, by the lords of the coun- 
cil’s order, uoder pain of imprisonment, not to 
set her foot upon any part ot the said island to 
enquire of his wellare. So that your petitioner 
hath been exiled from his wife and divers small 
children ıhree years and more; besides the 
great straits and miseries wbich he hatlı sustain- 
ed during the said time. All which is contrary 
to tbe law uf God and man, and the liberties 
of a free subject; and to the utter undoing of 
your petitioner, his wife, and children. 

May it therefore please this honourable as- 
sembiy, to take these pressing grievances of 
your Petitioner into your considerations, and to 
aflord him such relief therein, as in your grave 
wisdoms shall seem consonant to justice and 
equity; and to assign him for counsel, Mr. 
Atkins, Mr. Ludbore, Mr. Tomlins, Mr. Gur- 
doa, and Mr, Randal, to assist him in this his 
complaint; and to nrder that your petitioner 
may take out gratis such copies of the saul 
Censures, Warrants, and Orders, and other the 
proceedings in the sgid several courts, as shall 
or may any wesy concem this his sad, yet most 
just complaint, with warrant, from this bonour- 
able house, to bring in his witness. ° 

And yonr Petitioner, as in duty bound, shall 
ever pray for your prosperities. J. Bastwick. 


The .kumble Petition of Hznar Burton, late 
Exile, anıl close Prisoner in Custle-Cornet, 
in the Isle of Guemsey, 


In ali humbleness sheweth; That wherens 


“your petitioner, on the 5th Nor. 1636, did 


preach-two Bermons in his own parish church 
ın St. Matıhew Friday-street, London, for the 
which be was, in December then next following, 
summoned to appear befure Dr. Duck, one of 
the Commissioners for causes ecclesinstical, at 
Chiswick in the county of Middliesex : where 
(witb the register of the Higb Commission 
court) tke said Dr. Duck tendered to the peti- 
tioner the oath er oficio, to answer to certain 
articles there presented : Which each che Peti- 
tioner refusing to take, did then and there ap» 
peal from the said court unto the king’ s ma- 
jesty ; which appeal ıhe said Dr. Duck did ad- 
mit, and the said register, by Dr. Duck’s direc- 
tion, did ıhen and there enter in writing. 
Notwithstariding which said Appeal, a special 
High Commission eourt was shortiy after called 
at Tonden, consisemg of four or five doctors; 
where the said Commissioners proceeded ille- 
Beliy to suspend the petitioner in kis absence ; 
y means whereof, as of the ıhreatenings of the 
said Commissioners, he was inforced to keep his 
house, until a serjeant at arıns, with divers pür- 
suirants, and other armed oflicers, assisted by 
aldernran Abell, then sheriff of London, beset 
the petitioner’s house at eleven o’clack at night, 
and violently broke open his doors with iron 
craws, and the lıke, and surprised him in his 
house ; he'making vo resistance at all. Where 
having first searched his study, and taken away 
such books us they pleased, they carried your 
petitionerto prison ; whence, the next. day, be- 
ing the Ind of February, by a pretended order 
from the Iords of the council, he was cunveyed 
to the Fleet, and there kept close prisoner. 
During whieh imprisonment, an Information 
was exttibited against the petitioner and others, 
in his majesty’s court of Star-Chamber ; wbere- 
by he was charged, inter ulia, with the publish- 
ing of a certain Book, cuntuming, “ An Apolo- 
gy for an Appenl,” with the said two sermons,, 
intitled, * God and the king.” Wherein he 
taught subjects to yield all manner of due 
obedience tu their lawful king, and reproved alk 
Inwless innovations in religion, &c. Which In- 
formation the petitioner upon his oath under 
the hand of M. Holt being then of his counsel, 
assigued by special order from the said court, 


-did put in his Answer wherein he alledged such 


things only as his said counsel conceived to be 


-material, and pertinent to his just defence: im 


publishing the said Book ; but denied all other 
matters in the said informmation contained. 
Which said Answer being admitted and receir- 
ed in caurt, the petitioner (being then a close 

risoner) not only attended the exhibiting of 

nterrogatories, according to the custom of 
that court, but withal, after some universal. 
delay, did write untn tbe king’s Attorney to 
basten them ; hut before the Examiner came, 
the petitioner heard that his said Answer was 
referred to sir Jolın Bramston, kt. L. C. Justice 
of tbe King’s-Bench, sir John Finch, then chief 
Justice of tie Common Pieas, and was bythem 


‚wholly expunged as impertinent and scanda- 


lous, save only the wöt Guilty. And the peti- 


*tioner undentatrding the Answer he was te 
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make to the Interrogaturies was to be reckoned 
as a part of his Answer admitted in court, but 
afterwards expunged ns impertinent and scan- 
dalous, as afuresaid: so as, if he. slıould then 
have answered ıhe Interrogatorıes, he should 
thereby have assented to the said act of the 
said Judges, and so ıhe condemnation of bt» 
cause before the hearing; whereby be should 
have contradicted his former oath, that his said 
Answer was a true Auswer; and so should 
Justly have brought himself under the guilt of 
wilful perjury, and his cause under Just censure. 
For ıhat very reason be held himself not bound, 
as he conceived, to answer the Interrogatories: 
* for: that his seid answer was s0 expungen, and 
the (Not Guilty) as ıbe foot so tied to the head 
without tbe ınain body, and in the judge’s own 
words, as the petitioner could not in any sort 
take or acknuwiedge it now for other than tlıe 
Judge’s onn answer, as may appear upon re- 
cord in tie saıme cuurt. 


Nevertheless the Court taking the same In- | 


formation pro confesso, and refusing to permit 
2 copy of the petitioner's own true Answer, as 
also of his reasons of not answering the In- 
terrogatories, both whiclı at his censure he ten- 
ders to the court, desiring they might be’ theu 
and ıbere publickly read the 14th of June, 13 
Caroli Regıs, proceeded to censure : whereb 
your petitioner wascensured in a fine of 5,0008. 
to his majesty, to be deprived of his ecclesias- 
tical benefice, desraded from his ministerial 
function and degrees in the university, and or- 
dered to be set on the pillory, wbere both his 
ears were to be cut off; contined to perpetunl 
close imprisonment in Lancaster-castle : de- 
barred the access of his wife or any other to 
come to him but his keeper ; and denied the 
use of pen, ink, and paper. 
the fine, was executed accordingly. Aud atter 
his close imprisonment for twelre weeks in ıhe 
common jail in the said castle, he was, by what 
eıtrajudicial order he knuws not, transported 
-by the conduct of one Brian Burton, appointell 
by the high sheriff of Lancaster, who used your 
petitioner very basely and deceitfully, in that 
his transportation, which was in the winter 
season, through dangerous seas, to the apparent 
hazard both of his heulth and life, to the said 
castle of Guernsey, where he remained a close 
eg and exi:e almost three whole years; 
is wife utterly prohibjted, upon pain of im- 
prisonment, to set her foot upon any part of 
the island where she might but inquire how her 
husband did : cuntrary to the laws of God and 
the liberties of this kiagdom. 
May it therefore please this honourable 
house, ta take ıhe petitioner’s sad cause into 
oonsideration ; and for better manifestation of 
his grievance in ıhis cause, to assign him for 
couhsel Mr. Serjeant Atkins, Mr. Toimlins, and 
Mr. Gordon, to assist hiın in his cause, and to 
command tlıat he may take vut such copies 
gratis out of the said several courts as do or 
may Concern his cause. re 
And your Petitioner, as in duty bound, shall 


dajly pray for your prosperuie H. Buaron. 


All which, except .. 


Tbese Petitions being read, they were re- 
ferred to the Committee appointed for Inquiüng 
into the proceedings of the Star-Chamber and 
Hish Commission Court, and upon their, Re- 
port tlıe house came to the fulluwing Resolu- 
tions, 


Asto Dr. Bastwick, Feb. 22, 1640. 

1. Resolved, “ That tlie Pıecept made b 
tlie archlishop of Canterbury and others, hig 
cominissioners. for causes ecclesiastical witlin 
the realm of England, for the apprehending the 
body of Dr. Bastwick anı searching for and 
seizing his books; and tIıe messengers actings 
thereupon in searching Dr. Bastwick’s house, 
and seız.ng his Bouks and Papers, are agaiust 
law aud the liberty of the subject. 2. That 
the Sentence given agninst Dr. Bastwick by 
the High Commissioners, and tlıe proceedings 
whereupon that sentence is grounded, and tlıe 
execution of that sentence, are against law; 
and that the sentence is void, and ıhat Dr. 
Bastwick ought to be restored to the exercise 
and practice of physick, and to have repara- 
tion and recumpence for his damage and Inss 
sustained by the said sentence and execution. 
$. That all those several commissioners of the 
high commission court which voted against Dr. 
Bastwick, ih the Sentence pronounced against 
him, oughtto give satisfaction to Dr. Bastwick.” 

The house afterwards resumed the Debate 
enncerning Dr. Bastwick, Whereupon it was 


.| farther, 


4, Resulved, “ Thatthe proceedings against 
Dr. Bastwick are against the law and hberty 
of the subject, as also the Sentence against him 
ought to be reversed, the fine of 5,000). dis 
charged, and he have reparation for his losses 
and sufferings. 5. That the Orders and War- 
rants from the Couneil-Board for Dr. Bast- 
wick's exile, and transferring him from the 
castle of Launceston to the isle of Scilly, and 
his imprisonment there, are" against the law 
and liberty of the subject, and that herought to 
have reparation for hıs losses and damages sus- 
tained by those orders, and that imprisonment. 

“< Present at the sentence in ıbeStar-Chamber 
these lords and privy-counsellors following : 
The Lord Keeper, duke of J.enox, earl uf Pem- 
broke, earl of Holland, lord Cottington, sie 
Thomas Jerwin, Lord Treasurer, marquis Ha- 
milton, earl of Dorsct, earl Moreton, lord 
Newhurgh, Mr. Secretary Cooke, J,ord Privy 
Seal, earl of Arundel and Surry, earl of Bridg- 
water, viscount Wimbieton, sir Henry Vane, 
Mr. Secret. Windebank.’” 


As to Mr. Burton ; 

1. Resolved, “ That tbe four Commissioners, 
Dr. Duck, Dr, Worrall, Dr. Sams, and Dr. 
Woud, proceeded unjustly and illegally in 
suspending Mr. Burton ab ofieio et beneficio, 
for not appearing upon Ihe suumons in the first 
process. 2. That tbe breaking open Mr, Bur- 
ton’s house, aud arresting his person without 
nuy cause shewed, and before any suit depend- 
ing agaiust him in tlie Star-Chamber, and his 
close imprisonipent thereupon, are against the 
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Inw and liberty of the sulgect. 3. That John 
Wragg hatlı_offended in searching and seizing 
the Books and Papers of Mr. Burton, by co- 
lvur of a general warrant dormant from the 
High Commissioners, and that the suid warrant 
is against Law and: ihe Liberty of ıhe Subject ; 
and that serjeant Dendy'nud alderman Abell 
have oflended in breaking open the house of 
Mr, Burton, and’ ougbt respectively: to make 
him repärations for tlie-same. 4. That Mr: 
Burton oughr' to have reparation and recom- 
pence for damages sustained by the aforesaid 
ee from Dr. Duck, &c. 5. That the 

arrant from the Council-Board, dated at 
Whitehall, Feb. 2, 1636, for tlre committing 
Mr. Burton close prisoner, and the commit- 
ment tbereupon, is illegil, and eontrary to the 
liberty of the subject. 6. That the archbishop 
of Canterbury, bıshop of London, and the earl 
of Arundel, the easl of Pembroke, sir Henry 
Vane, secretary Cooke, nnd secretary Winde- 
"bank, do ile reparation tn Mr. Burton 
for his dawages sustained by bis imprison- 
ent.” 


Asto Mr. Prynn; 


’ 

4. Resolved, “ That ıhe Sentence given 
against Mr. Prynn in the Star-Chamber, Fe- 
bruasy 17,9 Car. is legal, and given without 
just cause, and ought to be reversed; and that 
Mr. Pryan ougbht to be discharged of tlıe fine 
of 5,0004. unpesed by tlıe said Sentence, and of 
all extents thereupon, and of. bis imprisonment 
decreed by that Sentence. 2. That Mr. Prynn 
ought to be restored to bis degrees in tlıe Uni- 
versity of Oxford, and to the suciety of Lin- 
‚coln’s-Inn, and to the exercise of his profession 
of an Ütter Barrister at law, and to his chamber 
agaiu at Lincoln’s-Ian. 3. That Mr. Prynn oughı 
to have reparation for such damages and preju- 
dice as be hatlı sustained by the said Sentence 
and proceedings. 4. That the Sentence given 
against Nr. Prynn in ıhe Star-Chamber, 14 
Junii 1637, 183 Car. is illegal, and given with- 
out any just cause, and therefore ougbt to be 
reversed; and tlat he oughbt te be discharged 
of the fine and imprisonment thereby decreed, 
and that be oughtto have reparation and recon:- 
pence for the daınages sustained by tlıat Sen- 
tence, and tbe execution thereof.— hat the 
Warrant dated 27 Aug. 13 Car. for the trans- 
portation of Mr. Prynn from Caernarvon-Cas- 
tle ta the isle of Jersey, and. his imprisonment 
tbere, and other restraints therein mentinned, 
are against the law and lıberty of tie subject, 
and tiat he ought te be discharged of that im- 
prisonment, and to have reparations for bis da- 
mages sustained thereby. 5. That tbe Impri- 
sonment of Mr. Prynn, by a warrant dated the 
1st of Feb. 1632, under ıhe hands of Thomas 
lord Coventry, Lord Keeper.of the Great Seal 
of England, Richard lord archbishop of York, 
Henry earl öf Manchester, Edward earl of 
Darset, Heury lord viscount Falkland, William 
lord bishop of London, Edward lord New- 
burgh, and sir Thomas Jermin, is unjust and 
legal, and tbat they ought to give Mr. Pryon 


satısfaction fur the 


damages sustained by bis 
imprisonment.”': 





“ The Sentence of the Court,” says Kennet, 
“ was a Fine of 5,000L. upon each delinquens 
to tlie king, with pillory and loss uf ears, and 
the very remamder of ears: after which suffer- 
ing, they were cnmunitted close prisoners, one 
to the castie of Lanceston in Cornwal, another 
to the castle of Lancaster, and a third to Car- 
narvon enstle in Wales; from whence they 
were afterward removed to remote islands, and 
no access ef friends allowed to tem. And 
bere, tlıough the insolence of these men was 
very great, their punishment was thought ex 
treınely to exceed it. Some moderate penal- 
ties might have left them under the neglect of 
being bold and imprudent writers. But these 
terrible blows upon them, raised them in ıhe 
eyes of the people into the reputation of'suf 
ferers and confessors for the best uf causes, 
Religion, Liberty, and Property. The lord 
Clarendon delivers a wise and trae opinion of 
these men, and their prosecutiop: * They 
€ were three persons mast notorivous for their 
‘ deciared malice against the government of 
the church by bishops, in their several Books’ 
“ and Writings, which they bad published to cor- 
‘ rupt the people, with circumstances very 
‘ scanıdalous, and in language very scurrilous 
“and impodent; which all men thought de- 
‘ served very zxemplary punishment: they were 
‘ of the'three several protessions wbich had the 
* most influence upon the people, a divine, a 
‘common lanyer, and a doctor of physic; 
* none of them of- interest, or any esteem with 
© the wortlıy part of ıheir several professions, 
< having been formerly all looked upon under 
< eharacters af reproach : yet when they were 
 ail sentenced, and for the execution of that 
‘ Sentence brouglit out to be punished as 
‘common and signal rogues, exposed n 
€ scnffelds to have their ears cut of and thei 
‘ faces anr! foreheads branded with hot irons 
‘(as the poorest and must mechanie male- 
‘ factors used to be, when they were not able 
‘to redeem themselves by any fine for their 
© trespasses, or to satisfy any damages fur the 
‘scandals they had raised agrinst ıhe good 
© name and reputation of others) men begun no 
< more to copsider their manners, but the men; 
‘and each profess'on, with anger and indigna- 


*“ tion enough, thoüght their education, and de-" 


* grees, and quality, would have secured them 
‘ from such infamous judgments, and treasured 
“up wrath for the time to come.’ ” 

Lord Clarendon says, “ There cannot be a 
better ımstance of ıhe unruly and mutinnus 
spirit of the city of London, wbich was then 
the sinnk of all the ill-humours of the kingdom, 
than the triumphant entry which snme persons 
at that time made into London, who had been 
before seen upen pillories, ‚and stigmatized as 
kbellous and infamous offenders : of which 
olasses of men scarce any age can aflord tbe 
like. There bad been three persons of several 
professions some yaaıs before censured in the 


7167) STATE TRIALS, 13 Cnarızs 1. 1637.—Proseedings against Bastwick, &c. [168 


Star-chamber, William Pryan a :barrister of 
Lincoln’s-inn, John Bastwick a tloctor of phy- 
sic, and Henry Burton a minister and lecturer 
of London. —The first, net unlearned in the 
profession of the law, as far us learning is ac- 
quired by the mete reading of books; but be- 
ing a person of great industry, had spent more 
time ın reading divinity; and which warred 
that divinity, in the conversation of factious 
and hot-headed divines: and so, by a mixtare 
of all turee, with the rudeness and arrogance of 
his own mature, had contracted a.proud and 
venomous dislike to the discipline of the Church 
of England ; and so by degrees, as the progress 
is very natural, an equal irreverence to the go- 
vernment ofthe state too ; both which he vented 
in several absurd, petulant, and supercilious 
discourses in print. The second, a half-witted, 
crack-brained fellow, unknown to either ‚uni- 
versity, or the college of physieians; but one 
that had spent his time abroad, between the 
schools and tlıe caınp, for he hnd been in or 
passed ıhrough armies, and had gotten a doc- 
torship, and Latin; with which, in a very flow- 
ing atyle, with some wit and much malice, he 
inveighed agaiıst the prelates of the charch in 
a book which he printe.! in Holland, and in- 
dustriousiy dispersed in London, and through- 
out the kingdom.; havıng presumed, as their 
modesty is always equal to their obedience, to 
dedicate it “ to the secred majesty of the kiug.’ 
—The third had formerly a kind of relation 
by service ta the king; having, before he took 
orders, waited as closet-keeper, and so attended 
at canonical hours wich the books of devotion 
upon his majesty when he was prince of Wales; 
and a little before the death of king James took 
orders: and so his highness coming shortiy to 
be king, the vapours of ambition faming into 
Ins head that he was still to keep his place, he 
would not think of less tlıan being clerk of the 
closet to the new king,.which place his majesty 
conferred upon, or rather continued in, the 
bishop of Durham, Dr. Neyl, who had long 
served king James there. Mr. Burton thus 
disappointed, and, as he cälled rt, despoiled of 
his right, would not, in the greatness of his 
heart, sit down by the affront; but committed 
two or three such weak, saucy indiscretions, as 
caused. an inhibition to be sent him, ‘that he 
“ should not presume to come any more to 
* court:’ and from that time he resolved to re- 
venge himself of the bi;hop of Durham, upon 
the whole order; and: so turned lecturer and 
preached against them; being eırdued with 
malice and boldness, instead of Jeaming and 
any tolerabie parts. 

“ These three persons having been für several 
follies aud libelling humvurs, first gentiy repre- 
bended ; and after, for their ineorrigibleness, 
more severely censured and. imprisoned; found 
some means in prison of correspomdence, which 
was not before known to be between them; 
and te combine themsrives, in a more pestilene 
and seditious Libel than shey had ever before 
vented; in which tlie honour of the king, queen, 
eounsellore, and bishops; was with equnl liconce 


blasted and traduced; which was faithfally dis- 
persed by their proselytes in the city. The 
authors were quickly and easily known, and 
had indeed too ınuch ingenuity to deny it; and 
were thereupon broaght together to the Star- 
Chamber ore tenus ; where they behaved tben- 
selves with marvellous inselence ; with full con- 
fidence demanding ° that. the bishups wlıo ste 
“in the. court, being only the archbishop of 
€ Ganterbury, and tbe bislıop uf.Londen, might 
‘ not be present, because they were enemies, 
€ so parties: which, how seandalous and ndı- 
culous soever it seemed then ıhere, was good 
logic and good law two years atter in Scotland, 
and served to banısh the bi»hops of that king- 
dom both from the Council-table and the as- 
sembly. Upon a very patient aud solemn bear- 
ing, in as full court as ever I saw ın that 
place, without any difference in opinion or dı- 
senting voice, they were all three censured as 
scandalous, seditious, and infamous persons, 
‘ to lose their ears in the pillory, and to be m- 
‘.prisoned in several jails during tbe king's ple«- 
‘sure :’ all which was executed with ngow 
and severity enough. But yet their itch of 
libelling still broke out, and ıheir friends of 
the city found a kine of communkation wıh 
them. Hereupon tle wisdom of the ste 
tbought fit, thar those infectious sores sboal 
breath out their corruption in some air wort 
remote from that catching city, amd less lable 
to the contagion: and so, by am order oi the 
lords of the council, Mr. Prynn was sent wı 
castle in the island of Jersey ; Dr. Bastext 
to Scilly; and Mr. Burton to Guernsey; wbert 
they remained unconsidered, and sruly I think 
anpitied, for they were men of mo vistue u 
ınerit, for the space of two years, till the begm- 
ning of this present parliament. 

‘“ Skortly upon tbms, Petitious were pre 
sented by their wives or friends, to the how 
of commons, expressing their heavy cemere 
and long suffermgs; and desiring, by way d 
appeal, “that tlıe justice and rigour of that 
‘ sentence might be reviewed and cunskiered; 
“ and that their persons might be a are 


«those remote aud desolate places to 


‘that so they might be able to facihtste or 
© attend their own business.’ The sending for 
thens out of prison (which was the main) took 
up much consideration : far though very man 
who had no kindness, had yet compassion !0r 
the men ; thimking they had suffered eneufß; 
and that though they were scarvy fellows, they 
had been scurvily used : and others, had nal 
only affectioh to their persons as haring su 
for a common cause ; but were concemed ® 
revivd and improve their-useful facultier of 
libelling and reviling authority ; and to male 
those ebullitions of their malice wor Lhoaglt 
noisom to the state: yet a Bentence of = 5* 
preme court, the Star-Chamber (of which !be] 
had nnt yet spoke with gruee ee 
lightly to ke blown. off: bat, when they 
rn, and had considered, that hy that 
Sentence tiıs petitioners were cundemned 1? 
some privons ia London; aud were 
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removed thence by an order of the lords of the 
couneil; they looked upon ıhat order as a vio- 
lation of the Sentence: and so made no scruple 
tv order “© That the prisoners should be re- 
‘moved from tliose foreign prisons, to the 
“ places to which they were regularly first com- 
‘ mitted.” And to that purpose, warrants were 
suned by tbe Speaker, to tlie governors and 
captains of the several castles, * to bring them 
in safe custody to London :’ which were sent 
with all possible expedition. 

“Prynn and Burton being neighbours (though 
in distinct islands) landed at the same time at 
Southampton; where they were received and 
entertaimed with extraordinary demonstrations 
of allection and esteem; attended by a mar- 
vellousconflux of company ; and their charges 
not only borne with great magnificence, but 
liberal presents given to them. And this me- 
tbod and ceremony kept them eompany all 
their Journey, great herds of people meeting 
them at their entrance into alltowns, aud wait- 
jung upon tbem out with wonderful acclamations 
of joy. When they came near to London, 
ialtitudes of people of several conditions, 
some on horseback, others on foot, met them 
some miles from the town; very many having 
been a day’s journey ; and they were bröushe, 


about two of the clock in the afternoon, ın at 
Charing-cross, and carried into the city by 
above ten thousand persons, with boughs and 
fidwers in their hands; the common people 
strewing flowers-and herbs in tlıe way as they 
passed, makiug great noise, and expressions of 
joy for tbeir deliverance and return; and in 
those acclamatioas, mingling loud and virulent _ 
exclamations against the bishops, * who had so 
‘ craelly prosecuted such godiy men.’ In the 
same manner, witbio five or six days after, and 
in like triumph, Dr. Bastwick returned from 
Scilly; landing at Dover , and fronı’ thenoe 
bringing ıhe same testimonies of the affections 
and zeni of Kent, as the others had done from 
Hampshire and Surrey, was met before he 
came to Southwark by thegood people of Lon- 
don, and so conducted to his lodying likewise 
in the city.” 1 Clarendon, 199. 


By the Habeas Corpus Act, 31 Car. 2, $ 12, 
it is enacted, That no subject of the realm, 
inbabitaut or resiant of England, Wales, or 
Berwick upon 'Tweed, shall be sent prisoner 
to Scotland, Ireland, Jersey, Guernsey, &c. 
or other place beyond the seas, under heavy 
penalties upon all persons concerned in con- 
triving such commitment, or trausportation. 


146. Proceedings in the Star-Chamber against Dr. Joun Wırriaus, 
Bishop of Lincoln, for publishing false News and Tales to the 
Scandal of his Majesty s Government; for revealing Counsels 
of State contrary to his Oath of a Privy Counsellor; and for 


tampering with’ the King’s Witnesses: 
4.D. 1637. [2 Rushw. Coll. 416. 803.) 


| rusal of certain Examinations taken by the 


Sir John Banks knight, his Majesty’s Attorney- 
General, Plaintiff, the right reverend Father 
in God, John Lord Bishop of Lincoln, Wal- 
ter Walker, 'Tho. Lund, Cadwalader Powel, 
Richard Williams, William Catlin clerk, 
Ed. Lake, Jo. Mosteyn, and George Wul- 
ker, Defendants, 


PRIGEON’S credit coming in question, being 
a material Witness for the Bishop of Lincoln, 
the king’s Attorney-General let fall the first 
‚ Bill, fearing a defect of testimony, and preferred 
a second Bill against the bishop for * tamper- 
“ing wich the king’s witnesses,” und upon that 
account the Cause came on the 11th of July, 
1637, which held nine days debate in hearing ; 
and great was the concaurse of people every 
day to the court of Star-Chamber to hear this 
great Cause, the Bishop being at that time 
much pitied by the people, who then cast out 
speeches that that Bishop was prosecuted be- 
Cause the state wanted Money to go to war 
agaınst the Scots, and chat it was fit he should 
bleed in his purse by the Censure of the court 
of Star-Chamber to pay a round fineto-the king 
of 10 or 12,0008. 

‚The Information doth charge the said Bishop 
hi & practice unduly to gain the sightand pe- 

BL. nı1. 


13 & 14 Cuarues I. 


Lords of his majesty’s Privy-Council, and com- 
manded by them to be kept secret from the 
view of all men, to the end unlawfully and cor- 
ruptly to procure Witnesses, directions and in- 
structions for Wıtnesses to make Proofs to con- 
tradict aı:d weaken the said Examinations : and 
for practising aud corruptly taımpering with‘ 
Witnesses to retract their former Testimonies, 
and to vary from the same upon their second 
Examinauon : Aud for tampering with, and 
soliciting other Witnesses, produced, and to be 
examined for his majesty, not to depose agaınst 
the said Lord Bishop, but to conccal their 
koowledge, and say they did not remember ; 
and for Perjury in an Afhdavit made by the 
Defendant Catlin in this Court, and suborna- 
tion therenf: And for other offences, as by the 
said Complainant’s Information more at large it 
doth and may appear. 

Upon full and daliberate hearing whereof- it 
plain!y aud evidently appeareid to this honggr- 
able Court, that there being another Cau«e fur» 
ınerly depending in this court, between his ma- 
jesty’s Attorney-General Plainuill, and tlıe saıd 
Lord Bishop ot Lincoln Detendant, for publish- 
ing false News and Tales, to the .scandal of his 


'majesty’s Government, and tor revealiug uf 


3» 
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Counsels of State contsary to his oath of a pri- 
vy-counsellor ; nne John Prigeon, gent. was ın 
that cause examined as a Witness for the.De- 
fendaut, and by an Order made in Hillary 
Term 10 Car. regis, liberty was given to the 
Plaintiff to examine the credit of ıhe said Pri- 
geon upon certain Exceptions, which were de- 
livered into this court: And liberty given to 
the Defendsnt also to examine Witnesses to 
uphold and maintain his credit; in one of 
which Exceptions was, amougst other things, 
contained, Ihhat the said Prigeon being by one 
Elizabeth Hodgson, upon her oath, accused to 
have begotten a bastard child on her body: 
And being by the two next justices of the peace 
adjudged ıhe reputed father; and appealing 
from them to the next Quarter-sessions held in 
the 9th year of his majesty’s reign ; te mislead 
the court of Quarter-sessions, and ta free him- 
self from that accusation, did at several times, 
and by several persons and meaııs, after le was 
»o accused, labour to corrupt the said Elizabeth 
Hodgsou, and for money to procure her to lay 
the said bastard child on some other father, 
and to swear that some other, and not the said 
Prigeon, had begotten the said bastard; and 
that be did labour some Witnesscs that could 
have testified against hir, touching the said 
bastard, at the sad Quarter-sessions, to suppress 
their Testimonies, and drew or endeavoured to 
draw others to equivocate upon their oatlıs, 
wben they did appear. 

Mr. Gärdiner, ocorder of London, made a 
long and witty defence fur the Bishop for seve- 
ral days together, much of which is repeated by 
some of the lords in their Speeches, which, for 
brevity sake, we omit;; referring the reader to 
those repetitious which some of the lords do 
make of the Defence, 

As to the first Bill depending against the bi- 
slıop of Lincoln in tbe court of Star-Chamber, 
it was occasioned by the Examinations taken 
by some of the privy-council, of sir John Lamb, 
and Dr. Sibthorp, who, amongst divers other 
Wings, testified against the bishop of Lincoln, 
that the said bisbop did give them great dis- 
couragement in their proceedings in tlıe Eccle- 
siastical Courts against the Puritans; and that 
the Bishop asked sir John Lamb, what kind of 
people those Puritans were of uhom be com- 
Blues and whetber they did pay the Loaf- 

oney? to which sir John replied, They did 
couform. upon that account, and paid their 
money; but nevertheless they were Puritans, 
not conformable to the Church: to which the 
bishop replied, If they pay their monies so 
readily to the king, ıhe Puritans are the kinp’s 
“ best subjects, and I am sure, said the Bishop, 
the Puritans will carry allat last. These Exa- 
minations were sealed up, and Mr. Trumbel, 
elerk of the council, was required to keep them 
secret, and permit none to see them; but a 

Iscovery ihereof was made. to the Bishop, 
wlich, amongst other matters of state, was the 


occasion of the first Bill in this court against, 


tie Bishop, as tbe Information did set forth, 


Sir John Banks knight, his Majesty’s Attorney- 
General, his Reply in tlie Case aguinst tlıe 
Bishop of Lincoln. 


May it please your lordships; Your lord« 
ships have heard a Defence made by tbe De- 
fendant’s counsel, that consists more of oLser- 
vation than uf proof,and in examination of his 
Defence, I shall make it appeur plainly, that 
they very much full in their own observations. 
In their observations they have been curious in 
distinclion of times, place, and other circum- 
stauces, to descant upon the particulars of wit- 
hesses, and ınen that were no parties to tlıe 
suit; but for tie main substantjal parts of the 
Defence they hare omitted. I shall desire to 
oLserve to your lordships, that, with a great 
scandal on his majesty’s Proceedings in this 
Court, tlıey have told you:stories and tales that 
should be ground ot this suit, viz. That jt was 
through mulice and hatred between sir John 
Mouuson, Mr. Amcocks, and Prigeon ; whereas 
it shall appear unto your lordships, that the 
suit was upon inost just grounds, for the vindi- 
cating of public justice, and that siır John 
Mounson hath done nathing in this Cause, but 
according to tlıe duty of his place, and clearing 
his own reputation. Ie will be necessary, since 
these things have been stirred, not for your 
lordships information, who knows it well, but 
for the satisfaction of the world, to cleur and 
justify his majesty’s proceedings, that I give 
you some information of the true ground of this 
suit, and of the necessity of it. 

Michaelmas 4 Car. an Information was ex- 
hibited aguinst my Lord Bishop by my prede- 
cessor, and that was for the contriving and pub- 
lishing divers false Tales and News, to the 
scandal of bis majesıy’'s Government, and for 
revealing some tlings contrary to the duty of 
his place, and oath, as a Privy-Counsellor. 
This Cause came to issue, and in ıhe examina- 
tion of Witnesses, aunotlıer issue happened, a 
collateral matter by itself touching the credit 
of Prigeon: Upon examination of this it fell 
out, (which we could not discover before publi- 
cation in the first Cause) tlıat there had been 
‚such taımpering, seduging, and labonring of the 
king’s Witnesses, as never was in aDy cause: 
There bath been such preparations, such in- ' 
structions, such limitations to his uwn Wit- 
nesses, to direct ıheın how far they should 
swear, to what to give answer,and to what not. 
My lords, these proceedings, if they might be 
suffered, tend totally to ıhe subversion of all 
Justice: for the proceedings in this Court, 
as in all other cuurts, is by examination of 
Witnesses returned in parchment, not Diva Doce ; 
therefore if auy Le iustructed what to swear to, 
and it so returned in writing, whether throygh 
threats, or for fear, or favour, or affection, it ıs 
impossiile you sbould give a just Sentence, 
though you iniend it never so clear. My lords, 
this appearing after publication in the first 
Cause, it was time, for example sake, to bring 
this Cause aud these Misdemcanors to a publie 
Senteuce, to be a terror to-all oıhers for the 


en ern 
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like. Soas, mylords, this Cause isnot ground- 
ed upon the fabulous story between sir Jo. 
Mounson, Mr. Amcocks, and Prigeon, but 
upon these just grounds and proceedings ; and 
herein we have great cause to bless God, and 
anagnify his majesty’s justice, that we live not 
under a cobweb-law, that taketh small flies, 
and lets great ones pass. This presence dotlı 
tell us, that honourable persons who do deserve 
well bave his majesty’s favour, and their own 
merits do receive a double honour ; and this 
person, how great soever, if he deserve ill, he 


must receive a sentence according to his just 


demerit. | 
My lords, I sball come now to the particular 
Charges, and therein I shall begin with the first 
e, which is concerning the tampering with 
the four Witnesses, who deposed about this 


bastard-child; wherein the state of the question 


standeth thus. In February 10 Car. there was 
an Order for the examination of Prigeon's cre- 
dir: ameng other things there fell out a ques- 
tion concerning a bastard-child, whether John 
Prigeon was the reputed father yea or no? 
There was for the proofoofthe fuct produced be- 
fore the justices Dr. Topham and Dr. Farmery ; 
and before the justices at public sessions several 
witnesses, four of them, Lunn, Wetherel, Anne 
Smith, and Tub, deposed directiy, that this 
Prigeon was the father of this child; some by 
contession from him, some by confession from 
herself being the mother of the child, who were 
present at the time of her delivery. 

These Examinatjons thus taken for the truth 
of it that he was the father of tlıe bastard-child, 
the justices did certify it in public sessions ac- 
cordingly. But now my lord of Lincoln con- 
ceiveth with himself, that he cannot support 
the credit of Prigeon (which concerned him so 
much) unless he could get these four witnesses 
to vary from their former testimony, and b 
his agents hath laboured as you have heard. 
To this they have seemed to make some An- 
swer : 1. The Order made 2 Maii 9 Car. and 
that was before sir Jahn Bowies, serjeant Cal- 
lıs, and others; and that Order was to acguit 
Prigeon of the-bastard-child, and to lay it upon 
one Booth. To that I shall’give a clear an- 
swer: first of all, Dr. Topham and Farmery 
that were the men that took the Examinations 
concerning this bastard-child, were not present 
at the making of this Order. Secondiy, The 
Witnesses, those four of them that should give 
the testrmony for the Proof, no one of them 
were present : and it is proved that Wetherel 
was hıred 10 be absent : and in the last place, 
this Order 32 Maii was contraried by the Order 
3 Oct. when all the other justices save sir John 
Bowles were present at the sessions. And for 
the order that was confirmed by the court of 
King’s-Bench, it was upos the regality of the 
order, but not in respect of tbe fact. And, my 
Jords, there is anotber ground of it ; for at that 
tme Prigeon had submitted to keep the bastard- 
<hild, and given bond to discharge the parish, 
and maintaın the child. This was proved by 
«wo witussses: but the oflenos is not concern- 


ing tbis'bastard-child ; for suppose a man had a 
bastard-child, will that make his testimon 
wholly void? The Charge is, that after suc: 
tine, as this was fully deposed by four wit- 
nesses, there must be a läbouring with them, 
and giving of money to make a retractation. 1. 
For Wetherel’s retractation, your lordships Iıave 
«heard he was examined at the sessions 1 Oct. 
that he did confess tbere John Prigeon intreat- 
ed him not to appear at the sessions, and, that 
he.should answer to no more questions than 
the court asked him ; tbis was his deposition at 
the sessions. Being examined in the second 
Cause, there he doth mimice his Deposition, 
160 Int. he saith Prigeon did not draw him hy 
bribes or rewards to equivocate. And that .it 
was for bribes ‘and rewards it appeareth by 
George Walker’s Examination ; for he swear- 
eth, that this money was to be paid to a butclier 
bv 6d. in a joint; so it was not given asa bribe, 
hut by 6d. ın a joint of meat. George Walker 
sweareth, that Owen and Powel shewed We- 
therel a Dictionary, and shewed him the mean- 
ing of the word Equivooation and Suboruation, 
and this discourse was related to Elizabeth 
Smith. To which the Recorder replied, Mr. 
Attorney mistakes himself; I will not (saith 
the Attorney) touch upon any thing in my 
Reply that will not plainly. appear in the Books, 
o take off this. Charge concerning Wetherel, 
they have read Werberel’s Deposition, (against 
whom all this proof is) to the 2, 3, 4, and 5 Int, 
to which Interrogatories his Deposition is a 
lain negative preguant, made upon a leading 
t. thus: Whether did Powelatthe time and 
place aforesaid request you to write your name 
to any note at all? (to shew that it is leadıng) 
Wetherel answereth Int. 5, That the said Powel 
did not in January aforesaid, at the place afore- 
said, request him to write his Answer to any 
nöte, or to any note to such effect ; su he swear- 
eth he did not at that time and place shew 
such a note. The Deposition of Walker is, 
That by the direction of Owen and Powcl he 
tendered the note, as by tlıe direction of the 
lord bishop. Another thing upon the examina- 
tion of Wetherel, he was not examined till the 


16th of May 13, and at that time he had copies 


of Walker’s Examinations, and so prepared 
bimself. > 

This isthe answer I give to the Deposition of 
Wetherel. 

They had next George Walker, a Defendant, 
who hath confessed against himself suflicient 
matter, for which I hope your lordships will 
Senteuce him. It is proved he was imployed 
to tamper with Alice Smith, and he must be 
the man to give an account to my lord bishop 
ofthe proceedings. They say it was a lawful 
and justifiable thing to ask a witness a ques- 
tion, and that Wetherel was but asked the 
question, and nothing more: my lords, here is 
more than asking the question, it appeareth in 
the proof that there was’a Note delivered by 
Powel to Walker to subscribe, there was shevw- _ 
ing to Wetherel a Dictionary to expound the 
words Equivocaton and Subornation; so it 
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was not an asking for bare information, but a 
tendering of notes to avoid equivocation in tlıe 
cause. 

In the next place they have insisted upon the 
Depositiou of Lunn and Alice Smith ; wberein 
they say, that what they have said was but an 
explanation uf what tliey had formerly sworn, 
and no retractation, and ıhat it was lawful for 
8 witness to explain himself: but it will appear 
to be a plain retractation. 1. Alice Smith did 
d.:puse tormerly, that Prigeon sent for her, de- 
siring her to see if sbe could get the woman lay 
the chiıd upon auy other. Tinat was her De- 
position at the sessions. But in ıhe second 
Cause she sweareth it was to get her to lay the 
child upon any other that she reputed to be the 
father of it, and not upon himself. And so for 
Anne Tub her Deposition at the sessions, that 
Prigenn had offered her 205. to get her lay the 
child upon any other but upon him; but her 
Deposition in the second Cause to lay the child 
upon some that were the true father: so here 
isa Deposition that a bribe should be given to 
kay tbe child upon any other but ppon Prigeon, 
and now to depuse to lay ıhe child upou ıhe 
true father, is a crossing of the former depo- 
sition, and far from an explanation. 

Tuey bave tuken sume Exceptions to George 
Walker, to shew how improbable a thing it was, 
that he should be a fit persun 10 negociaie in 
tlis Lusıness, and they told your lordships some 
reasons: George Walker and.Prigeon were nor 
kind, and thereture unlikely George Walker 
should be eımployed tor supporting the credit of 
Prigeon. 1. In tlis particular they have not 
read that tlıere was ıny difference between them 
two. 2. George Walker might be very well 
made chuice ur to be employed, for be was u 
proctor in mıy lord bishop’s Court. 3. Suppose 
there were differences between them two, this 
was an employment for the bishop of Lincoln ; 
for tlıis was a service for my lord bishop, wlıo 
was much engaged to maintaın the credit of Pri- 
geon, tor it appears out ot, his own mouth by 
three witnesses, thatirhad cost him 1,200/., anı 
1,0007. to maıntain hıs credit; for Priıgeon at 
this time had taken the child upon him, but the 
- service that was to be done was for thie bishop, 
and ıherefore George W:ılker a fit man for it. 
But they say here was vuly a question asked of 
Alice Sınith, wbether slhe had said su? here was 
no tun:pering with ber tu alter her T)eposition : 
Look upon the Deposition of Alice Swıth to 
Int. 29, 31, and there it will appear unto your 
lordships, it was not a bare asking ofa question; 
did not ie say it was to Jay the child upon any 
other that was the true futher? but the very 
question asked, they endeuvuured to have proved 
in the second Cause. The question was, whe- 
tber that Alice Sınitl could depose that Prigeon 
said unto her, Get tlıe woman to lay the child 
upou tbe true füther ? George Walker brought 
word to the bislhop they could get nothing from 
her as yıı. 

E. Smith Int. 29. saıcth, Alice Smith did then 
and there scıjouslv attırm, that Prigeon offered 


ne a a a 
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and not upon him: and then this Depanent 
asked her, if‘ she were not mistaken, for he 
meant it was to lay the child upon any other 
that was the right Father ; she answered again, 
no, sbe was not mistaken, the 5/. was to pro- 
cure her to lay it upon any other, and not upon 
hun ;.and sard further, that tbe woman had ac- 
kuuwledged Prigeon had twice the use of her 
body against the church wall; that George 
Walker, in the presence of Powel and Owen, 
and others, related unto tbem the substance and 
effect of the whole discourse with Alice Smith . 
at Morton; and one of ıbem desired to write 
his Letter to the bishop. to give him satisfac- 
uon, and told this Deponent it was desired by 
Owen and Powel to give his lordship an a 
count of their journey; ın which Letter was 
expressed, that they could gain nothing out of 
Alice Sınith.—My lords, to confirm this we 
read George Walker Int. 17. who proveth the 
like pressing of Alice Sınith; and ın the end 
the cousequence was, Alice Smith did vary from 
what she had formerly sworn. 

Next place they bave given snme Answer 
unto Robert Richardson, to the 35 Int. (which 
being read was to this effect) saith, John Pri- 
geon the elder did acquaint this Deponent to 
come and speak with the bisliop of Lincoln be- 
fore his Exaınination, and aceordingly his lord- 
slip did in bis little parlour speak with this De- 
ponent, and did then and there acquaint him, 
that he had seen the copy of the Ezaminations 
taken at the Sessions, and did ask this Depo- 
nent who drcw up the same; tlıiis Deponent 
augwered bis lordship, that he did it as clerk of 
the peace: the Bishop said, he was ınistaken 
in the penning of the Deposition, for that he 
should bare said, to lay the child upon the righe 
father, and not otherwise. The Bishop asked 
how he would interpret the Record ; he said 
he could think na otherwise of it tban as tbe 
Witness had sworn. And this Deponent fur- 

‚ ther saith he verily believeth his lordship would 
have had him to hare altered tbe Record, tlıat 


I 1e might not trench upon Prigeon’s credit, for he 


would have had him given ıt a right father. 

My lords, your lordships may observe first of 
all, that my Lord Bishop sent for Richardson to 
come to bim „nd speak with him, before he 
should be examined; tlıen my lord asked who 
drew the Deposition of Anne Tub and Alice 
Smith; he told himthey were drawn up in open 
court; he said he thought the Deponent was 
deceived, for it should be upon the right father ; 
so here was a retractation, which was the point 
in issue. $. He asketh hiın how he would in- 
terpret the Record, and wished him to betender 
ot Prigeon’s credit. 

My lords, this is nf great consequence ; for 
ifıny Lord Bishop could have gained the razing 
of this Record, to Jay the bastard child upon 
any other that was tlıe right father, then he had 
guined the cause; for the tampering with Wit- 
nesses was the ground of the cause. 

Ihe next Objection they-made, was touching 
the fetching away of this same Alice Smith. 


her 5. to Jay the basturd child upou any other, | They have told your lordships, that she was 
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brought to Huntington, and not finding tlıe com- 
missioners there, tbey brought her up to Lon- 
don, aud here she was examined, and if the 
er Council would have examined ber, they 
might have exhibited Interr’; and they have 
told your lordships, that the Charge was, that, 
she was shifted from place to place, that she 
might not be examined as a witness for the king. 
They have utterly mistaken this Charge of the 
Information; for the Charge is, that they did 
shift her away from place to place, that she 
should not be exaınined as a witness at tbe 
commission. 2. Of purpose to cause her to 
varv and retract her testimony, by working with 
her during the time of the execution of the com- 
mission, that she sbould have been examined 
for the king: Fur this commission was executed 
at Bedford bat 12 miles from Huntington, 
where they were with Alice Smith; and if they 
had not an end in it, they might as well have 
brought her to Bedford, being but 12 miles, as 
to London, being 50 miles. 9 Martij the com- 
mission was executed at Bedford: 13 Martij 
executed at Leicester: 21 Martij adjourned 
and executed at Lincoln: 7 Aprilis executed 
at Huntington ; aml the very day that she was 
examined at London, this Alice Smith they sent 
«nto her, and proffered her money, told her she 
should never want; sbe went away in poor 
habit, glad to borrow her maid’s cloaths, return- 
eth again geutlewoman-like, and lendeıh money. 

They say, when she was at London, sbe con- 
uinued there keeping an Ale-house nt Whitting- 
ton’s Cat till the sickness in Michaelmas Term, 
and then was forced to go into the conntry; 
and all tbat time they migbt bave examined her 
for the king, living ın so open a manner. I 
agree, she miglıt have lived openly at Whitting- 
ton's Cat, and be koown to the Justices of the 
Peace for keeping ofan Ale-house, or perhaps 
for her good behaviour; but how the prosecutor 
of the Cause should come to find her, I know 
not: when she was with her husband, all his 
goods had like to have heen taken in execution, 
and she had not 405. to redeem them ; yet she 
had means enough to furnish an Ale-house, and 


« to re afterwards genlewoman-like. But, my 


lords, they have pressed us how we bring these 
Charges home upon my Lord Bishop, nothing 
fixeth upon him they say; God forbid he should 
be charged, unless he be an actor or procurer. 
1. Observe these retractations, and these va- 
riations in te Depositions, they were procured 


to maintain the credit of Prigeon: It appearetlı 


by three Witnesses that have been read, out of 
ıny Lord Bisbop’s own mouth, that the main- 
tainıng of the credit of-Prigeon hath cost my 
Lord Bishop 1,200. and another speaketh of 
1,0008. Ifthis Charge come not home to my 
Lord Bishop, why sheuld he conclude himself 
of expending 1,200/. to maintain his credit; for 
it did concern my Lord Bishop, for he was his 
principal Witness in the first Cause. 

Owen and Powel ‚were the servants of the 
Bishop; and when in their journey they could 
not prevail any thing with Alice Smith, then the 
accouns of this must be given to my Lord Bi- 


shop, and Walker must write a letter accord- 
ingly: Cus bono, say they, who should receive 
benefit but Prigeon ? Prigeon was tlıe principal 
witness in the first Cause, my Lord Bishop did 
maintain his credit; it was no advantage to 
Prigeon, for the bastard child was submitted 
unto. And then your rap have heard what 
a tampering hath been with Richardson, and 
that by my lord himself, who sent for bim to 
come and speak with him before he was exa- 
mined; and if be had prevailed with Richard- 
son upon this, there had been an end of the 
business, for the retractation of Anne Tub, and 
Alice Smith, and Wetherel, had been as he 
would have it; tben for the leading Interr’ ex- 
hibited by bimself in this Cause; so asl say 
these things trench upon the Bishop, and upon 
Cadwallader Powel, and George Walker, that 
were employed about Alice Smith: he pro- 
cured Wetherel to subscribe a note, would have 
the meaning of the words equivocation and su- 
bornation to be expounded;; and thıs is the man 
must give an account of the proceedings with 
Alice Smith to the Bishop; and all this apptar- 
eth upon his own Examination. 
These are the things upon the first Charge. 


I shall proceed to the second Charge, my 
lord bishop of Lincoln’s scandal of the public 
Justices of the sessions, in saying the Order 3 
Oct. was a pocket-order, made in an inn or 
an ale-house, and before any witnesses were 
examined. Your’ lordsbips may remember, 
tbat upon this Charge we made Proof, 1. That 
the matter of the Order was resolved by the 
whole court. 2. That what sir Jo. Mounson 
did was at the open sessions, at tlıe desire of 
the other justices. 3. That my lord bishop of 
Lincoln had notice #f the due making of this 
Order, and was satisfied it was Justiy and duly 
made; yet when sir John Mounson was gone 
into the country, he questioned it, tlıat it was 
not made legally, but was a pocket-Order made 
in an inn or an ale-house; proved by three 
witnesses. 

That which bath been sad against this 
Charge, That the bishop had reason to question 
this Order 3 Oct. for J. S. told him sir John 
Mouason pulled it out of his pocket upon the 
bench; it appeareth by Dr. Farmery, William 
Parkinson, and Mr, Dallison, that my lord 
bishop was informed the Order was duly made, 
yet he doth publish ıt to be made ın an inn or 
an ale-house. . 

Next place they say Parkinson was a single 
witness ; he was no single witness, neither for 
the Tampering, nor for the Scandal: for it ap- 

ars by William Amcocks, the bishop woukd 
Fore bad the Order 3 Oct. impeached; and 
tlıat if he were examined, he should say nothing: 
Richardson said, that the bishop would have 
had him accuse sir John Mounson for the un- 
due making of the order; so as I say for the 
scandal, and for the tampering in this kind, 
Parkinson was not a single witnes ; nor in the 
afırming that the bishop said it had cost him 
1,0003. 10 maintain the credit of Prigeon, for 
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sir Tlio. Mounson and Smith both swear the 
Lishop said it hadcost him 1,200/. and Parkin- 
son speaketli of 1,000J. and said further, that 
the Bishop threatened to bring him into the 
Star-Chamber, because he would not comply 
withthe bishop; but they say against Parkinson 
he was prepared by an Affidavit. For that, 
1 must remember unto your lordships that this 
Afıdavit was made by Parkinson upon occa- 
sion of,ıhe abuse offered by my lord bishop at 
the execution of the Coınmission; at which 
time the second suit was not thought of, for it 
was doubted whether we should proceed upon 
the Aitidavit according to many precedents, or 
by way of Information, wh.ch was the cause uf 
this information. ‘They say this report might 
he raised by I’rigeon; besides, na time appears, 
when this scandal was raised;; they are. mis- 
taken in this, fur it appeareih by Parkinson 
43 Int. that the bishop said 20 Martij. 10 Car. 
it was a Pocket-Order, and made before wit- 
nesses were examined; and then Richardson 
Int. 78, to the same purpose; and E. Smith 
Int. 78, thatthis scandalousreport was publish- 
ed in March 10. They say here was onlya 
breach of a promise; the bishop only made a 
promise to sir John Moun:on, that his order 
should not be examincd after he was gone into 
the country; and will your lordships punisk a 
man for the breaclı of a promise: the breach 
of tbe promise was not the thing, as the be- 
traying of the truth in the king’s cause, and it 
was tlıc policy of the bishop to send away sir 
John Mounson, and afterwards draw it into 
question in his absence, 

I do not reınember any more they have said 
concerning this charge. But now it appeareth 
upon this charge, 1. That the bishop hath 
published ıhat ıhis order was made in an inn 
or an ale-house, befure any witnesses were 
examined, to the scandal of pablic justice. 
That is the first offence in this second charge, 
2. It is scandalous rgainst his own knowledge, 
proved by three witnesses. $. His endeavour 
to subern Parkinson, 1. To send for him before 
he was examined, and would bave had him say 
the order 3 Oct. was made in an inn or an ale- 
house. 2. To afırm to Parkinson, that some 
of the justices had confessed as much, and did 
threaten him, that if he did not agree with the 

‚Justiccs, he should be questioneü in the Star- 
Chamber; and wlıen he could not prevail witlı 
him, then be did direct him, if be were examin- 
ed lie should answer only to the bare Interr’; 
80 in these particulars my lord bisbop is con- 
cerned in this charge. Lunn, he is concernerl 
in tbis also, for he was imployed to speak with 
 #arkinson, and kept him from the church, lest 
he should meet with Kilvert wbo was an in- 
former: And Int, 5, he wisbed Parkinson to 
answer to no more than to the bare Int. and 
he should be well paid for his pams, So asI 
shall leave ıhis second charge, which doth re- 
.Bect upon ıny lord bishop and Lunn. And 
whereus they have pretended, that sir John 
Mounson should be an enemy to Prigeon, 


there was no proof at all of that in the books; 


for ın truth he was the best means to release 
Prigeon, to get the order in the King’s-Bench. 

The third Charge is gonterniug the Aflidarvit 
of Catlin 11 Maıj. 11 Car. made a us 
Affıdavit, which was, that Parkinson told him, 
he came to swear against tbe bisbop, and that 
sir John Mounsen had promised him 100/. for 
it, and he would swear home, and fcather his 
nest by swearing against my lord bishop. 1. 
Your lordships have observed what manner of 
person he was tlıat made the Aflıdavit, he ap- 
peareth by the sentence in tlıe bigh commission 
to be a common swearer, a common bail, &c. 
so infamous, as I shall not need to repeat the 
thing in the sentence ; and fur any thing said 
to support his credit, nothing willsway with 
your lordships judgments. That that Atfidavit 
is false, appenretb by Parkinson’s oath; and 
that it was contrived in an Inn in the presence 
of Walker and Mostein is plainly proved. 

In this the Defendants Counsel first make 
objection against the Sentence, that this sen- 
tence was after such time as he was examined ; 
and tbough he be convicted of a.scandal sub- 
sequent, that doth no way blemish his tesıı- 
mony : 1. I say, by the seıtence it doth appear 
it was for offences done three or four years 
before his depasition taken ; so the sentence 
was for matter of oifenıce done before his de- 
position, and the sentence is but declaratory 
of wbat he was then: But they haye read five 
ministers, that Catlin is a man of good credit, 
and one tbat preacheth well, and makech 
conscience of an oath. 1. These witnesses 
are Lut such witnesses as we produce upon our 
law-wager, or for. compurgators; they swear 
only asıncommon charity: every man is bound 
to think another man honest, unless they did 
know the contrary, and some ofthese witnesses 
live a great way off, some 40 miles. The maia 
part of their defence hath been to discredit 
Parkioson, and that they have done two ways: 
1. They say he was a disguised n, and 
came in a minister’s habit, and called himself 
by the name of parson Watson, to enırap Cat- 
lın, and therefore a witness not to be believed. 
2. They do pretend that Parkinson’s deposition 
was taken to fortify his afidarit. 

For the first, this great matter that he should 
be a disguised person, and forswear his name, 
and called himself by the name of Parson Wat- 
son, and Catlin not to know him, the matter 
was thus. 

When Parkinson did see what an Afüdavis 
Catlin made against him, he did say that this 
Catlın did not know him : to that end and pur- 
pose, going with Mr. Colverwell a gentleman of 
400l. per annum, went purposely into Catlin’s 
company to see if he.did know him. We shall 
prove unto your lordships, that Parkinson did 
not come in any disguised habit ; true, he was 
in a black suit, but in no minister’s habit, nor 
coat upon it, but in a black suit proper for a 
Justice of peace’s clerk: Yoar lordships will 
rather believe that which is judicially sworn, 
than extrajudicially spoken. I shall desire to 
read two or three witaesses to prove, that Pıy= 
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kinson did not come in any such disguised ha- 
bit; which being read, Mr. Attorney proceeded, 
saying, 1. I sball observe, that the two wif- 
nesses, Booth and his wife, swear he-did not 
come in any minister’s babit. 2. It appeareth 
for half an hour together Catlin did not know 
Parkinson, üll Mr. Culverweil’s laughing at 
parson Watson’s profler 10 preach at Catlin’s 
church next day. 

In this third Charge I shall observe, how it 
trencheth upon tbese Defendants, (1.) You 
find Catlin guilty of perjury in making of a 
false Aflıdavit against Parkinson; and that he 
haıh been formerly indicted of perjury, your 
lordsbips have heard by the sentence in the 
bigh commission. Walker and Mostein were 
present at the contriving of the aflıdavit. It 
vwa3 all one to Catlin whether to swear against 
sir Jo. Mounson, or Dr. Farmery. 

My lord bishop of Lincoln (it should seem) 
did take this as a courtesy done unto him, for 
be did intend to give Catlin a living of 801. 
annum, but that he was advised by Walker to 
stay this living till this cause was hear. My 
lord bisbop writ his letter unto Richardson on 
Catlin's behalf, that if any indietment were ut 
sessiuns against Catlin for a common barrator, 
he sbould stay the same, and Powel his own 
servant carried the letter. Besides wiinesses 
swear Catlin did boast of bis favour from the 
bishop; he brouglıt gold home with kim, be- 
sıdes 3], given him to bear his charges, 

I shall now proceed unto the fourth Charge, 
wbich standetb tbas: 20 Martüi 10 Caruli, a 
Commission was executed at Lincoln, and this 
was to examine Iıim touching the credit of Pri- 
geon; divers Witnesses were there produced on 
tie king’s part. My lord bishop, and other 
tbe Defendants did draw from the king’s wit- 
hesses what they had deposed, and threatened 
some ofthem after they were examined on the 
king’s part ; this is the charge. 

Lancelot Harpham to the 94th Inter. saith, 
upon this depunent’s relation my.lord bishop 


willed Lunn to call for pen, inkand paper, and. 


Yisbed this deponent to write down the sub- 
Sancg of what he had sworn, wbich this depo- 
zent by his lordship’s persuasions did ; but when 
his lordship had rend the same he liked it not, 
bat wished the said Lunn to write down the 
subttance ofthis deponent’s Relation, wLich he 
ıd accordingiy, and then this deponent sub- 
scnbed his name thereunto; then 1# Attorney- 
General said, here was the offence of the 
hop to drawn. from Harpham the substance 
of what he had sworn, the charge being for tam- 
Pering with Harpham, and other the king’s wit- 
Dessen, Bates saith he was sent with a mes- 
"ge from the bishop to Edward Smith. These 
{imngs are aid as crimes upon my lord bishop 
IB this fourtb charge. (1.) In sending for Ed- 
"ard Smich before he was examined, and con- 
vering him out at the. back-door, that my lord 
bishop. sbould instruct him what to depose, 
sending for him after examination, questioning 
what be had deposed, and told him he had 
worn maliciousiy. Next place was this mes- 


sage intended for Edward Smith. (3.) The 
threatening of Edward Sınich the king’s witnese, 
that be would sit upon his skirts. (4.) My lord 
bishop’s sending for Harplıam after he was ex- 
amined, making him set down the substance of 
his deposition. (5.) William Amcock sweareth 
that Powell sbewed him an interrogatory ready 
drawn to swear unto, and wishel him to be 
careful wlıat he swore, when he was examined 
for the king; For Lunn, he said, he ucver played 
the knave but in this business. 

As to the executing ol the Commission at 
Lincolu ın March, 10 Caroli, whercia Kilverk 
was employed to attend for tlıe king: my lord 
bishop of Lincoln called him ba<e fellow, saucy 
fellow, base rascal, pröved by three witnesses, 
The charge is livewise against Lunn, wha called 
him base fellow, and told him © if ıbe business 
“ were over, be should know he was a man.” 
These imperious speeches from the bisbop must 
needs dishearten the witnesses that did come 
(for the king. 

Lastly, Asto.tbe Charge for undue getting 
of Copies, to the intent to make a Counter- 
proof of the King's Witnesses. Your lordships 
ınay remeinber how Allen gave inforınation to 
the king against the bishop, for the contriving 
of false news uud tales scandalous 10 the 
king’s government. The referrees that took the 
examination of Dr. Jo. Lamb, Dr, Sıbthorpe, 
and others, they did trust sir William Beechee 
in this examination; ıhey gave him a charge 
that the examinations slıould be kept secret, ac- 
cordingly he sealed them up, and "ben his 
waiting month was done, he delivered them: 
over to Mr. Trumbell; yet by unduc means 
my lord bishop got cnpies thergof. (1.) It ap- 
peareth by sır William Beeoher, inter. 5, ıhat he 
was moved by several persons as court, to leb 
the lord bishop utrderstand tlıe effect of ıbese 
examinations; aud that my lord bishop made 
use of those examinations, it appearetli by the 
proof that hathı been rend; aud that the seak 
was broken of, and copies delivered to his 
steward. Now whether tlıese he. not strong 
presumptions, thatmy lord bishop had the sight 
ofthem, I must legve to your lordsbips. 

My lords, I have ..done with the garticular- 
Charges, and your lordships have heard in tlıe . 
prosecution of this Cause, and in the proof oft, 
a heap of Offences, all tending to the subversion 
of public justiee; a labouring, tampering, 
suborning, seducing and sending away ofthe 
king’s Witnesses to suppress the truch, ta 
swear against the truth, and to cause Witnesses 
to make retractation ; a scandalraised against, 
the proceedings of the justices at the sessions, 
and in particular an aspersion cast on tlıe per- 
son of sir John Mounson, as though he had 
made the order in an Inn or an Ak--house, be- 
fore any wimesses were examined. I hope 
your lordships will clear him in his reputation, 
that he hath done nothing in tins cause but 
what becometh a person in his place, and what 
at other times hath been done by him and other 
Justices in a public manner. : My lords, these 
Oßences, if they were coınmitted by an ordj- 
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nary person, are great crimes in themselves, but | experienced a man, and one who hath sate bere 


being dune by ıny lord.bishop of Lincoln, who 
is prelalus, to be a guide, a light, a judge 
among the king’s people, and to have a superin- 
tendent cure ol’ souls within his diocess, these 
thines considered in his person must needs ag- 
gravate his offences, for him that should be a 
light, to become darkness, and a guide to lead 
men into error, a Judge to overturn the course 
of justice, in suborning of witnesses, &cc. Tihese 
tlings ifthey be not remedied will draw upon 
tis nation, that infamy that was upon the peo- 
pie of Greeee, that they wuuld buy and sell 
testimony, dare muluum testimonium: But 
what fullowed upon that, but the subversion 
and ruin of the cominon-wealth ? For him that 
hath this superintendent,cure of »>uls, to do any 
tbing for the destroying of mens souls, it is an 
high oßence. Fleta lib. 5. cap. who writ in 
the time of E. 2. Sı Perjurus,&c. Tbat the man- 


‚ Slayer killeth the body, but the suborner killeth 


his own soul, and the soul of him that sweareth. 
1. Against my lord bishop I pray Judgment, 
that he may be deeply fined, and receive a 
declaratory Sentence uf ıhis Court, as un- 
worthy ofany Ecclesiastical Dignity or Sacred 
Orders, and to be recommended to the Higb- 
Commisaon for that purpose ; Pas. 34, Eliz. 
m a suit in the Star-Chamber against the 
bishop of St. Davids for contriving and pub- 
lishing of a forged Will, he was here fined and 
referred to tbe High Commission for further 
proceedings.—10 Jac. John. bishop of 
Dowu was convented before the Higt Com- 
mission, and was there degraded for suborning 
uf Witnesses, 
Tbird place, I desire not only a Reparation 
of the credit ofsir Jo. Mounson, but damages 





- for the scandal; and though he be neither 


party nor relator, yet damages.hare been given 
by this court to a tlurd person. — Mich. 31 
Eliz. Three gentlemen that were no parties 
had 300. damages given ıhem, as in the case 
of the king’s attorney against Price, damages 
were given to a sherifi that was no party. 


Mr. Attorney-General having ended his 
Reply, the court proceeded to pass their cen- 
sure : and the lord Cottington first begun and 
spake to this effect: 


The Lord Cottington. “ My lords,; The 
business we are now met about, to put a pe- 
riod unto wlıich hath taken up so much time 
already in this Court, that I intend to be very 
short ın what I haveto say. Ifwego to the 
weil-head, and lvok at the original, (from 
whence these foul streams have issued) it is 
very small, and the inconveniences my lord 
hath fallen into, are rather of his own secking, 
than any ways properly offered unto bim.out of 
the former pa,sages, which touched his repu- 
tatıon in this court - however that maxım 
stauds true, “ Quisg. est fabricator sum tor- 
tune.’” I]am sure in this, that throush the 
whole passage aud current of it, he bath seught 
and wrought hi» owi overthrow ; and I am sorry 
that su great a person, so wise, and so well- 


himself, sbould now come to be censured fer 
so foul crimes, so far unbeseeming his function, 
and those dignities he hath Ieen graced wital 
in this commonwealth. I find (all thewar) 
several undue practices, many heinous at 
tempts, and foul faulıs in his agents, count» 
nanced (nay maintamed and set on) hy his ın- 
stigation, for which I bold both him and then 
worthy the censure of this court, 

‘‘ ] promise brerity, therefore I omit the re- 
lating of any thing concerning the truth oithe 
matter, which concerned Alice Smith and Er 
zabeth liodgson. If that Prigeon had bem 
free froın the getting of the bastard, and that 
he had sutfered that way innocently; it bad 
been better for my lord of Liacoln to have «- 
vised him to a patient undergoing that ailic- 


-tion, aud have stopt the public defamation, 


which might grow- thereupon, with as littk 
noise as he might, “ Quam queat minimo:’ bet 
these stirs wlich follow after, and the great 
expences which my lord bıshop of Lincela 
was at to preserve Prigeon’sreputation, plaioly 
shewed there was.somewhat mare in it Ihm 
ordinary, when, rather than that should be 
tainted, mıy lord would absolutely overthnw 
his own. j 

‘« Prigeon was to be a witness for my lord 
bishop, and a main person he was, on when 
he depended for the cleasing himself’ of those 
charges, which your lordships kuow he was 
taxed withal, by.tbe first bill. Im the me 
time a bastard is laid unto him hy Elizabeth 
Hodgson, which in my lords estimation was 
much disabling to Prigeon’s testimony; and 
tberefore my lord bishop what deth he? IIe 
not only labours to suppress a truth, and m 
conceal & fault in his witness, but be will bare 
him disebarged of it, * Quo jure quave injaria, 
it matters not. 

‘ Hereupon ‚the preceedings of the Jusüces 
of the peace must be either ınade none, or put 
out of order, so that they stand ’instead of nout. 
A new father ınust be found, and because 
there was a commission to be sate upon, and 
witnesses to be examined, some must be ab 
sented till the commnission was over ; othersare 
deterred and threatened, and sir John Mous- 
son and Dr. Farmary- must be held for to st 
nothing that ınust stand in this cause, (though 
inthe public sessions) but their orders in that 
cause are pocket-orders. 

“Owen and Powel, two servants to 1] 
lard bishop of Lincoln, they set tbeir wits 
work to.convey Alice Smith out of the may, 
and that with rewards of no small value. 
Letters are written, and much ado therg 5; 
the several misdemeanors of Lunn and Walker 
are apparent enougb ; and Catlin he comes 0 
behind ıhe rest, nor must I let him pas, ı- 
though he hath better luck iu the carrisge f 
his knavery than any of the rest ; And for the 
procuring, gaining, and keeping of depositmet 
from the custody of the council-table, and the 
clerks there, it is plain enough, I will make m) 
word good, and go to Censure, 





755) STATE TRIALS, 13 Caarues I. 1637.—fer scuzdalizing the Government, &c. [786 


* Cudwallader Powel I fine at 2002. Owen | “ Bythe way, my lord, give me leave to say 
Ifine at as much; George Walker and Catliu ! what I think, it is not always necessary in this ° 
at 300J. a-piece. Court to have a truth proved by "two or three 

“ Lunn, (who is an agent ın all the business) | Witnesses: men will be“ wary in Bribery, and 
I hold him unfit fur to be an officer nuy more, | Extortion, and the like,to do it in public, oe 
(henow being a Proctor-Register) I fine him at | tu have nıany acquainted with those works of 
300. And tor my lord bishop of Lin«oln, I | darkness, And singularis Testis many times 
fine him at 10,000/. to ıhe king, and to be: shall move and induce me verily to believe an 
imprisoned in the lower during his majesty’s | aut done, when more Proofs are shunned. 
pleasure, and to be suspended from all his ec- | * Butto come to some of the particulars. I 
clesiastical functions, both ab officio et beneficio ; | find here, that Wetherel hath_ been often tam- 
and I refer him over to the High Comanission- | pered withal, by two of the bishop’s servants, 
Court to Censure him as they think fit concern- | Owen and Powel, and there was a note shewed 
ing his degrees, and to repair sir John Moun- | to George Walker to 'enquire uf Werherel, 
son’s reputation, to pay him for the iojury done | whether Prigeo had done uny tluing with hin. 
to him, ın particular, 1,000 marks.” ' or no?— But to take off this, (Ar. Recorder 

Sir Juhn Finch. “ My lords; Tliis Cause | saith) George Wnlker is singularis Testis. Now 
bach held us already nine days. I find in it} it's plain Wetherel swears punctually, that he 
six Charges. 1. The first and main is for tam- | met with Prigeon, and was adyısed to speak 
pering with Witnesses, to retract their Testi- | sparingly, and no more than he needs must. . 
ınonies, or Lo vary from the saıne. 2.-Forse-| “ For Alice Smith, she deposeth that Pri- 
ducing them not to depose at all. 9. For un- | geon wished her to win Eliz. Hodgson to lay it 
dee practising 10 gain a sight of some Exami- | to somebudy else, and he would give her 20s. 
nations kept in the Council-Chamber by the | and so dutlı Anne Deore; now Alıce must af- 
Clerks of the Council. 4. For preparing and | terwards equivocate, and say, she was proffered 
instructing Witoesses by the said Examinations. | money to get her to lay it on the right father, 
5. Perjury in Catlin in an Aflıdavit, and suhor- | which to induce her to is no hurt.— And 1 find, 
nations thereof. 6. Other undue pruceedings, | that Alice Smith iscarried away on horse-back 
wherehy to cause witnesses to say, that they | by Powcl, and absented till the commission was 
did not remember, or the like. set, and was past, nt Lincoln, and then brought 

““ ] will only insist upon two things. 1. How | back again by Powel. And I find she went 
this trenched. upon my lord bishop of Linculn. | out poor and needy, slıe returns well clad, gen- 
2. How far, and in what manner he pursued it. | Uewoman-like, and able to lend 8. at a tıme, 

‘“ [ question not whether the child gotten | who was, before Owen and Powel tampered 
wpon tlıe body of Elizabeth Houdgson be Pri- | with her, so poor, tlıat her goods were distrain- 

eon’s, yea or no; huwerer the Justices of the | ed upon fur rent. 

eace at the sessions, Dr. Topham and Dr.| * George Walker, he saith he could do: no 
Farınary give up, thut it is laıd to him; yet | good with tlıem, and so writes to the bishop. 
legally Pri;eon ıs free, for bya Statute 18| Now for Richardson, thie Bishop told him, that 
Fliz. tlıough the Order be, yet an Appeal may | he knew the orders that were made at tlıe ses- 
be made. Now in the second place, what is | sions, and Itichardson is tampered witlal to 
chis to my lord bishop of Lincolu, utrum pater | suppress that order, and told, that if he would, 
sit necne he might do the bishop good service. . 

“« The Bisbop is texed for scandalous Words | *“ Now for Lunn, I find him run through 
in matter of state, contrary to his duty asa sub- | with the bishup 'in all the case, he teacheth to 
Ject to his sovereign, contrary to his Oath as a | smother and to equivocate; so that I find 
Privy-Counsellor. Now Prigeon being a Wit-| Powel, Owen and Walker, guilty of the first 
ness, u un that no such fault slipt from | charge; Lunn I shall sentence, but not for that 
my Lord Bishop, his testimony, wlich seems to | charge. 
be suspected, and wlıy? not für the having a| “ Now my lord himself, out of his own 
child Etherei upon him, but for_that he goes | mouth, professed .to two witnesses, viz. to sir 
about in publico tb suborn witnesses, and to | John Mounson, and „ne Edward Smith, that 
wrest the truth by unlawful cqurses, and it isto | to defend Prigeon’s credit it had cost him. 
be thouglıt that he, who was of such an evil| 1,0008. if not 1,2004.—My Lord Bishop excepts 
conscience, as that he would cause qthers, by | against some Witnesses, as Bates I hold him 
any way of bribes, gifts, threats, or the like, to | faulty, and fur Mr. Kilvert's misdemeanors, 
forswear themselves, and hazard their souls, | though he did provoke my lord, yet he should 
might himself easily be tampered withal to do | have forborn. It was not so much to aflront 
unjust acts, and to tuke that false oath also by | my Lord Bishop, as to unimate his witnesses 
himself, being led to it by hopes and rewards, | for tie kıng, which the presence of so great a 
which he by all means sought to procure in! persön might have daunted. 
others, fur bis own safety.—Now 1a my Lord} ““ And your lordships know, that in tlıe cir- 
Bishop had used other ments, and gone the! cuit, if a great man have a cause at the bar, ho 
right way to maintain thecredit of his witnesses ! is not to sit onthe bench, his nod or frown, nay 
in a fair manner, it hnd been gommendable ; ' his bare presence, (by way of observation) may 
but whetber he did so or no it is to be enquired , do much with inferior persons. I discomnfend 
after. | ıny lord fur his passion, and commend Kılvert 

voL. Il. IR 
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for the zealous prosecution of his cause. I 
must clear sir Jolın Mounson, and for Partison 
disguising of himself in the habit of ‘a minister, 
(true it is, asbilt they had to find out what might 
be ;) But the matter was appurent' to all they 
know he was a counterfeit. ' 

‘*“ And for Catlin’s testimony, I weigh it not ; 
but I find my lord tawpering with Smith, with 
Edward Smith. He must be brought in by Mr. 


“ Mostein, and at the back door too, and after 


that he had taken his. oath, was told ‚he had 
sworn maliciously, and was adviscd before- 
hand what to say, nnd the bishop chid him, and 
asked wlıy he wculd be sworn, and not acquaint 
him, and let Lim know before; and there is 
many proufsof ıny Lard Bislop’s dehorting and 
terrifying others. —For Walker, I shall not 
Censure bim, being not the manner of this 


“ court to censure, when he is not charged with 


any particular, but in general.—For Lunn, I 
fiad him threatening Mr. Kilvert, and I find him 
&ampering divers ways, and.getting the writings 
from the clerks.—I agree with my lord Cot- 
tington, and fine him 1,000 marks. I clear 
Mostein. Caılin I leave with a non kiquet ; 
and dp censure Lunn to t:e disaLled, by way of 
bis prufession, either to be register or proctor 
any more. —For Cadwallader Powel andOwen, 
I] geree with my lord Cottington.— And for my 
Lord Bishop, I censure him 10,000/. Fine te 
the king’s ınajesty, to be suspended ab omni 


officio et beneficio, during his majesty’s pleasure, 


and likewise to be imprisoned in the Tower 
during the king’s pleasure, as my lord Cotting- 
ton said before ; also fur to repair the credit of 
sir John Mouuson, ’I fine bien 1,000 marks to 
him; and sure, my lords, his person duth not 
diminisl), but rather aggravate his faults: for 
to be faulty in scandal:zing his master, and then 
suborningly to bolster up his fault, by such 
gross and unbeseeming manner, is wurse in 
bim than it hed been in another man, 

“ For as Mr. Attorney well noted, for him 
that is set to hare a care of souls, to be corrup- 
ter of.tlieın ; for him that is set asa light on a 
hill, to hide the truth; I call to mind his great- 
ness, his place and his dignity: but had he 
live a private ignorant man, I should have 

one very deep with him; but he that hatlı 

Kaonledes to rectify himself, and hath sat in 
the place to direct consciences, to wrest and 
wrong consciences, | must go as deep full in 
every thing as my lord Cottington, and I shall 
here crave your excuse, and end.” 


Sır Juhn Bamston. “I believe, my lurds, 
that ıhe Lord Bishop is guilty of three of Ihe 
Charges, and I conccive he had a sight of the 
Writings, from ıhe Counucil-Chamber.—I find 
him procuring some to absent, to deter others, 
and all to support Prigeon’s credit. Alice 
Smith first depyseih, that Prigeon offered her 
5/. to prevail with Eliz. Hodgson to lay the 
child to any other man. —Now my Lord Bislıop 
he must intermeddle to. support bis credit, I 
disallow of his tampering wııh Wetherel ; to 
nish a witness to keep away, or ty wislı him 


to say less than he knows, is not justihlable ; it 
not so much concerned him, but it seems he 
thought it did, and therefore he must spend 
1,0003. or 1,2008. to make that good: So sir 
John Mounson and Alice Smith deposeth, 
Alice Smith is fetched, and carried, and main- 
tained, enriched by the bishop’s servants. I 
find many shifts in my Lord Bishop to efect his 
desire ; it’s plain she went away poor, returns 
rich. Wetherel must be tampered witbal, is 
also plain by several confessions. 

«“ Now to the second Charge, tbe slander ıs 
laid on the justices: Sir John Mounson sat 
openly in court, te order Bir ga Y Alert yet 
tie bishop strives to suppress it. useth all 
the ways he can, either by fair enticements, or 
by foul menaces and threats, to have them in 
the Star-Chamber, &c.—Now, my lords, bow- 
ever he prevailed not, yet be attempted, he en- 
deavoured suboraation of perjury : And wisely 
did Mr. Attorney to lay the charge in that 
manner he did, for undue and unjust undertak- 
ing to suborn witnesses, it's a crime equal, 
though he effect it not, yet it's malcficıum con- 
demnationis, and is censurable.—T find my lord 
bishop of Lincoln nıuch to blame in tampering, 
persuading, thıreatening, and directng of Wit- 
nesses, foul fault in any, but in him most 
gross, who hath curam animurum, throughout 
all his diocese. ‘To destroy souls is most odious, 
and to be severely punished. 

“ To proceed therefore te Censure, I meddie 
not with Bates his testimony, but I shall fine 
Powel 3001. I clear Mostein : And for Lunn I 
sball fine bim 1,000 marks, and to be disabled 
also from his function. And for my lord of 
Lincoln, I hold him not fit 0 have the cure of 
souls, and therefore I do censure lim to be sus- 
pended “tam ab Oflicio, quam a Beneficio,’ 
and agree for the Fine of 10,0003. and impri- 
sonment during the king’s pleasure. And for 
sir John Mounson, I find he hath done nothing 
but as he ought, and therefore I hold it fit his 
credit should be repaired, and to that end I 
shall agree with my lord Cottington to give him 
1,000 marks.” 


Mr. Secretary Windebanke. - ““ It is ncedless 
for me to relate the business, or to declare the 


‚name ofthe crime for which this great person 


is censured here in this courtt. To free your 
lordships from any further trouble, having seri- 
ously considered the matter, I do find nut only 
my Lord Bishop himself, but also his agents 
faulty ; and therefore for the fines, punish- 
merfts, and imprisonments both to hım and 
them, I agree in all with ıny lord Cottington ; 
and tor sir John Mounson also.” 


Sir Thomas. Germine. “ I agree with nıy lord 
Cottington.” 


The Earl of Lindsey. “ I do agree with m 
lord Cottingtun in omnibus.” 2 


Tbe Earl of Arundel. “ My lords, the eause 
is great, the person eminent, the prosecutors, 
as ın relation to the king, to be respected. The 
person that nom is on the stage to becensured, 
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one of the grave bishops of ıhe realım, one who 
himself hath born sway, and hath sat in a high 
atfice under two famous kings, and now cömes 
to be vensured for undue proceedingsin matter 
of justice. He who had the protection of 
equity, now hath turned to be a subverter of 
right, and an oppressor of thetruth, by conceal- 
ing her from that she delights in, the light: un- 
duly menacing, deterring, and debarring wit- 
nesses in a cause of such a nature, as concern- 
ed so great a person as the greatest we have to 
do withal, under God, on earth. I protest I 
speak it with grief, I am sorry for his person, 
much more for luis profession, no child being 
more reverend to a mother, than I am tender of 
the church, and of that cont: But upon such 
blemishes to forbear censure, were ı0 allow of 
them: I do therefore agree witlı ıny lord Cot- 
tington in the fine, imprisonment, and in all the 
rest.” 

The Earl of Manchester. “ My Lords; T 
cannot but admire to see, that a man of that 
eminency for parts and fortune to overslioot 
himself so far, and to be transported in so Ig- 
noble a way, as nıy lord bishop of Lincoln hath 
been, thnt a would undo his own to maintain 
the eredit of another man. Give me leave a 
little to unfold the occurrences, that it may ap- 
pear how this came about, and what occasinned 
this his so gross an error. Abont tlıe fourth 
vear of his now majesty’s reign, a bill was ex- 
hibited into this court against my lord bishop 
of Lincoln, the complaint was about matter of 
state: now Prigeon was a main witness for tlıe 
<learıng my lord from being-held guilty of what 
was thus alledged. The Bill was slow-paced, 
and elept from 4 till almost 8 Car. Regis, and 
now a provocation kegets an Information Nov. 
8th; and in February following the bastard is 
born, here is a touch upon Prigeon’s credit, 
this matters not to the bishop for ought we 
see ; but in May following it ınust be laid on 
anotber father, and one Boone is found out for 
the same purpose, and it must, be fathered on 
him. The justices of assize publicly ordered, 
and set it down, that it is laid upon Prigeon, 
and hereupon he is thought to be disabled of 
his testimony for the bishop of Lincoln, if he 
have occasion to use him, for his clearing in 
case of those accusatiuns and informations nie 
against him.—Whereupon this Prigeon must 
be set upright, and made an honest man, and be 
reetihed, though it be by indirect and unlaw- 
ful means ; nay, most uncnnscionable courses, 
by wresting the consciences, and falsifying oaths 
for the same. j 

“ Now, my lords, your lordships well know, 
that every man's state, every ’ınan’s credit, his 

ions and livelihood, much depends upon 
oaths ; for if not upon the jurors, yet the wit- 
nesses in any case of evidence, be it for mntter 
of title, or matter of fact, if they be by sinister 
eourses, and by bribes and threats, be it for fear 
or for love, if they be caused to swerr against 
their consciences, and that tye be taken away 
whereby they stand obliged before God and 
men to give right to the trath, no man is sure 


of any thing Ihe enjoys, nor can expect to get 
any thing that is unjustly detained and with- 
held from him in the proceeding uf any court 
whatsoever.— And I find my lord bishop much 
to blame, and indeed no more than an abeiter 
in many passuges of this cause tending this 
way. 
“ There be six faults he is charged withal, 

and J find him faulty in three great ones.— 

For his tampering with’ Witnesses, it is plain 

enough, and I am sorry it breaks out so ın all 

the way as the causegoes. 1. In witkdrawing 

Witnesses, and absenting them out of the way. 

2. In preparing, fittuig, and disposing Wit- 

nesses to his ownends. 3. In deterring them 

before they are to take Oath, and tlrentening 

them after. 4. In sifting out unlawfully, hy 

indirect and sin'ster courses, what Evidence 

and Proof was given, so to be better enaLled 

to have cross Oatlıs and Proofs agninst: the 

Evidence that was before. 5. To cause wit- 

nesses to speak less than they know, and 10 

conceal the truth, or at least tu vary from that 

which they had forınerly sworn. 6. Getting 

the copies out from tbe ('lerks of the Star- 

Chamber, and keeping them a long time from 

that place, where they ought to be uud reside. 

‚ “Now for a man of art, of a prompt und 

ingenious wit, a well experienced man, who 

hath been a Judge, and well knew the incon- 

venjences of these defaulis, and the grosiness 

of them, to run into them so violently, and so 

foul, I cannot but admire, and much pity him. 

—Nay, he doth take upon him to defend, and 

to patronize Catlin tuo, although it be abso- 

lutely to overtlirow and undo himself.. But as 

it is said, * Nemo leditur nisi a seipso,’ if my 

lordship had not been over-busy for to do those 

men good, he had ncver done himself tis 
harm. 

« Now for Kılvert’s affront to him, I must 
needs say it may seem over-mach in tlıe place 
where it was done, being in the chief place of 
the diocese, and to his own person: but being 
it was in such a cause, where witnesses were 
to be heard and examined for the king, and ın 
lord being a great man in that place, I pass ıt 
hy, us his zeal and earnestness in prosecution 
of ıbe cause, which might else have suffered, 
had he not used tlıe better courage, and put 
the better face upon it. . 

““ For the getting the Writings from” the 
Council-Chiamber, it is plain enouglı, and tlie 
were nbsent long enough, and whetlier he had 
used or perused them it ınatters not; surely 
he would not have them gotten from their due 
station, und place of abode, only to lie by him, 
but that he would make use of them. AndI 
must needs commend sir William Beecher’s dis- 
cretion and ingenuity for his courage in that‘ 
particular. 

“ Your lordships have heard already by the 
two Lord Chief Justices, what the nature of 
these crimes are, though it be not suhornation 
of perjury, yet it is manifest injury to the wit- 
nessing of a truth; and I suppose bofh they 
that do prevail, and they that are over-ruled 
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and won to such dishonest courses, are much : 
faulıy; and therefore 1 shall agree with my 
lord Cortingtou fur tlie Fine upon the two ser- | 


vants of my lord bishop, Owen anı Powel. 
And also I fine Lunn in 1,000 marks; J clear 
Mostein, and I must not let Catlin escape, ıfI 
can legally do it, but he hath better turtune 
than the rest, though I think net a whit less 
culpable— And fur my Lord Bishop, I ınust, 
fur bis ine, imprisonment, and suspension from 
his dignities, offices, and benefices, agree with 
my lord Cottington, and so in all the rest.” 


The Lord Treasurer. “My Lords; This 
Cause hath held a grent time, your lord»hips 
have had much patience and great attention, 
and applled yourselves 10 give ear to the de- 
fences tlıat have been ınade ıherein, nhich have 
‚been very well psriormed by the counsel on my 
Lord Bishop’s behalf.— The cause is great, a 
great man tlıat is (his day sentenced, and in a 
ınatter of very high nature for me, my lords, to 
run over the seyeral charges, and ı0 explain 
how und wherein I find my Lord Bishop and 
his agents culpable, and very well deserving the 
ceusure of this court for their crimes, it were 
bootless, nay altogether needless to insist upon 
the tampering with Alice Smith, and Wetherel, 
with the undue practices of Lunn, Owen and 
Powel, these things have been copiously set out 
before, aud for me to repcat, or to make any 
relation of my ehservatious in the occurrences 
and passnges of .ıhe cause, it were but actum 
agere. Tlie business falls out very unhappily, 
and all tlıe way carries with it a relisn. My 
Lord Bishop’s encouraging and setting on tlıe 
several ngents, that were used for the clearing 
and Justifying Prigeon’s reputation ; so that in 
tlıe prosecution of the matter, probable sur- 
mises come to be violent and forcible instiga- 
tions; and whereas my Lord Bishop strives to 
suppress a fault, which ıs like to redound to Pri- 
Beoire disesteem ; my lord utterly overthrows 

ı1s own credit, and labeuring to take a staın out 
of another’s face, opens several scars and ulceıs 
in his own. —My Lord Bishop might better have 
let the truth have been bolted out, than so smo- 
tber it, as to injure his own repntation, and 
cause himself to undergo far heavier and fouler 
Aspersions, than the crimes in his witnesses 
could ever have brought upon them or him.— 
I ınuch pity him, aud I am beartily sorry that 
he was so over led with desire, as so hotly to 
pursuce a tliug that might with a great deal 
of ınore discretion have been let alone.— 
And truly I conceirve it isnow apparent to him, 
and he himself is sorry for his own intem- 
perate prosecutions; and I huld no censure 
can be so heavy to him, as ıhat your lordships 
should hold him censurahle, and that. he stıould 
now incur the dislike and condemnation of this 
conrt, wherein he hatlı sat as eininenut in place 
and dignity, as the rest tlıat now are to pass 
Sentence upon him.— What Censure. therefore 
my lord C'ottington before me hath given, both 
for Lunn, Owen, and Powel, buth in number, 
Fate, and weiglt, I agrec unto; and so I do also 


"his credit. 


for the fine upon my Lord Bisbop of Lmcoln, 
bis imprisonmenot during the kiug’s pleasure, 
and the rest.” 


Te Lord Archbishop of Canterbury. “ Sorry 
I am, my lurds, that such a ınan as my Lord 
Bisliop of Lincoln for protession ; and som 
that he, being so wise, so discreet and under- 
standing a ınan every way, should come to stand 
culpable of such faults as sliould deserse tie 
ceusure of tluıs court, and in this nature, that it 
should full out tuat by beiug vver-actite aud 
orer-doing businesses uf other mens, to do ka 
own, nay even thereby also to undo himselt.— 
Wehnve adversaries 100100 Many amongst our- 
selves, but tlıis day’s work upens3 a way for tie 
Romanists to take advantage Ly it, to see s 
eminent a person as a bislıop, aud so eminenta 
hishop as he, to become thus censurable na 
thing of so high a nature in this bigb coort, 
opens way I say to them of rejoicmg, which | 
would to God had not been at all, or ut leat 
not by hiın. 

“ When I look upon and cunsider his excel 
lent parts, both of nature, and atchieved un 
by study and art; when I think upon his wı- 
dumm, learninz, agılity of memury, and the expe- 
rience that accompanies him with all ıhowen- 
dowments, it puts me to stand ; that alter be 
had been overtuken in one error in the fin 
cause, he sthould not hüäve recalled hımeeli, sud 
made 8 stand, but ıhat he hath now run ıntoa 
far worse, and more desperate a one in hs 
cause, by obnoxious and criminal ways, eren u 
a very precipitation and dow.nfull of hunself and 
What though there was some quer 
tion made, and some proofs on foot, wherelr 
his loyalty to the king his master seemed to be 
in dispute, and his discretion might have sone 
ways come to trial in matter of words, als.over- 
ing his aflection in some matter of state? mas 
he seek unlawful means to procure his sctioss 
and words to be lawful, and leave the cours: of 
a good conscience to bulster up a fancy of in 
cency in another man, and make hiniselt planlt 
faulty, for to make another man seem free rum 
shame? I could wish heartily from my heart 
(however this cause be, let ıt be as it is) that 
his deportment in passion hud been lıke to ıhat 
of St, Cecilia. I read it in a very good auıbor, 
and it is not impertinent, nor unworthy w 
ever patience, when a great stir there was, and 
all ıhe stream and current run quite against ber 
to bear her down in a most furious and riolent 
wanner, she mildly in the heat af tbexe storms, 
and when those billows seemed to overshe 
her, and hide ber from all Iiopes of being ad- 
ımitted hearing her to plead her innoceacy, m 
less to gain success to her.desires, it being to.d 
her tlıere were many witesses against ber, but 
none that did, or would be, or seen to appear 
for her, or iu her behalf. She used the sayınf 
of holy Job, ‘ Testis meus est in Celis,' My wit 
nessisabove: and so it fell uut, for as thestv’y 
saith) when the matter came to be scanned), the 
witnesses that were against her, (by what merns 
or from wheuce, or uw, I know not) but they 
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were so daunted nnd struck with such :an ı 


amazement, that it was their general vote, ‘ Nos 
* nihil babeınus contra Cicelıam.’ I have it in 
St. Augustine, a Father of the Church, wlıose au- 
thority there is no doubt of, he being belı learn- 
ed smongst the best of that time, Iıb. 1. * Con- 
‘tra hereticum donatunı.’ It lad been better 
with nıy Lord Bishop il he had had such a 
cause: I am sure if the circumstances of his 
behaviour had been more tenıperate and mixed 
with more patience, the event coulı not have 
heen so unlucky, and his Censure so sbarp, as 
it is now like ı0 be, 

“I may be buld to say it, my lords, for it’» 
no unıruth; I hare been tive several times upon 
my knees to the king my master in his behalf, I 
delivered for him several’ petitions mysell into 
the king’s own hand, and I then did that (which 
had E known what now I do) I should not have 
done. 1 sent him under my own Ihand the king’s 
answer upon every petition. And after all 
those fire several services, 1 must tell you, ıny 
lords, I was but coarsely dealt wirhal, nay very 
ill requited; yet was] overcome to more again 
at Christmas last, and I have it under his own 
hand, or (if his secretary wut the letter) hıs 
own band and name is underscribed, that he 
had better and more hopes by ıny once moving 
the king, than he had formerly had, by the so- 
licıtauion and menus of allthe friends he had 
at court,—And no longer ago tlian at Christ- 
mas last”I moved the king my master again 
in bis behalf; and then (had be solicited that 
wluch was inteuded fur his good, and pru- 

"secuted the sume with submission) it had in 
al likelilood gnne better with him than he 
could have expected, nay, I tlimk, as the 
case stood, betier tlıan he then desired.—But 
a Cr0s5 business came just in the way at the 
very time, (of which your lordehips, or the 
most part ol vou, I am sure, are privy to) and 
had nut I tben ınterposed ınyselt, (tlie king be- 
ing then_so exasperated against him) he had 
fallen. But to Ict pass my desires, and the ear- 
nestness I used, and the tinderness I had, lest 
ıny public aspersion should have been opened, 
and such as cuuld not have been wiped away, 
but needs ınust have left a stain to my coat. 

‘“ ] must needs say thus much for his ma- 
Jesty, be was very inclınable to have Irad a fair 
rcconcilement, as may appear by his often 
asking what Lincoln did, * duth he seek to re- 
* pair my credit ? Hath he any sbew of sorrow- 
° fulness for his fuult ?” And, ıny lords, I may 
safels say, becnuse I truly speak it, who ever 
penned his petitions, howsoever they seemed 
to be his friends, or whosoever atlvised him to 
let thein pass in that form, they did him, 
tiiough questionless he is able to pen ‚them 
himself, an injury, yet if be did it by advice 
they were not therein his friends, for in them 
all ıheze is nor oue ward tending to submission 
and coniession, or so much as an acknowledg- 
ınent of a fault, whereby any shew of recanta- 
tion in that nature might be made to his ma- 
Jesty, as both ia duty he ouglit, and in wisdom 
gniglit haug made proffer ot, und with ınore 


him, or gotten from him. 





safety and assurnnce have performed, insomuch 
as that by his stilf aud stubLorn behauviour, there 
was no way but to have the business fully ript 
up, heard, and decided. 
* Yet ıhere were not wanting divers ıll dis- 
poeed persons, who bruited it tortb, and very 
oldly gave out, that my lord biehop of Lincoln _ 
lad nut made any fault, or done or spoken 
ougıt, "but thas wluch he could stand unıo, und 
needed not to be ashamed of, only that he was 
rich and must be leg hlood, he miglt well spare 
it, ad the king wanted 10,000/. or 12,0004. and 
so he slıould have’little said to him, ıf it was 
once cundescended unto, und either given by 
But howsoever these 
reports go, theking is just as he is honour- 
able; and though ho was incliued to werc 
(fur so the bishop of Lincoln had found it, ıf 
be had soufblıt it seasonably) yet now vou see, 
there is cause, and just cause of censure, and 


‚in a very high nature of desert ın lim to be 


sentenced Ly this court. 

& Now fur the nature of the cause, the seve- 
ral Charges ot the proofs, aud the defences 
also that have’ been by ıhelord bishop’s council, 
hath iully and ampliy been opened by the tno 
lords chief justices, and ıt ] should attempt any 
thing this way, it were but neediess labour to 
myself, and would breed a tediuus troublesome- 
ness to your lordships, dictum dicere would be 
all, when I had said all. 

« } leave to meddie with the manner of the 
proceedings, and must give Mr. Attorney a 
great and large commendation, and Mr. Soli- 
citor also for their wise stating ofthe cause, and 
for their wisdom, wit, temper, and patience in 
the prosecuting of the ssme.—The matter is 
ıll, and howsoever it perhaps be not subor- 
nation of perjury, yet tu taınper with witnesses, 
to threuten, deter, ailrigbt, corrupt, or to silence, 
or absent those that are to witness a truth, 
and tn give evidence in a court ofJustice, are 
ejusdem nalure, a very fuul crime and a most 
odi::as and detestable fault, in any man of what 


‚condition soever he be : and if these tlungs be 


suflered and ınay go unpunishable, no state can 
stand, and it destroys the interest of muum et 
tuum, and no man ıs sure. of what he halds, or 
can say whether lıe hath an estate or no. 

« Ictisa point that ruins all right, and is the 
utter eneımy and subrerter of all justice, and 
must needs oreıthrow any starte, nhere it is not 
wceded out und prevented by severe animad- 
version and corrections when it happens to be 
found our, First, It destroys marinum man- 
datum, the great Commandient given by the 
great Lawgiver, God himself, * Thou shalt not 
bear false witness ;’ In the 5th of Leviticus, ıf 
aman know a trutlı he is not to concenl it; 
nay, he is to witness it. In the 23d of Exodus, 
a man is not in any Case t0O bear unjust wit- 
ness, and so in the ninth of Deuteronomy, it is 
in criminalibus, and be that did bear false wite 
ness was to sufler per legem tulionis ıhat same 
punishment and loss, which by his false testi- 
mony the other party had undergone, 

“In all the ume that passe from the cre= 
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tion of the world until the law, I do not find 
tliat lie Holy Ghost once made menuon of 
any, that attempted in this way. I find no 
shadow nor overture of any such crime; the 
corruption of nature had not ılıen grown to the 
height, and so over-Rowed tie bauks, as to 
break out so outrageously, and produce any. 
such ill dısposed persons. : 

& Insomuch as I find not any tract, no es 
tigium of the like precedent for above 3,000 
years, and tbe fathers ofthe church upon that 
place, where it is said, “ out of the mouth of 
“two or three witnesses shall every thing be 
* justihied ;’ they descant upon it, why two or 
three witnesses in matters of consequence ? 
Because, say they, so many should not be sub- 
ject to be tampered withal, being they might 
be of several tempers, several conditions, and 
so the truth might be had by some’ofthem, if 
not by all. 

“And for a long time I rend of none, but 
of the devilish practice and leading piece of 
impiety set on fuot by Jezebel, for what cause, 
and how prosecuted, you all well know, and 
-what she was, how she sped, and what end she 
made is recorded to posterity. Yet, my lords, 
I pray you observe and note with me, how 
warilytbe Holy Ghost goeth about in the set- 
ting out of this fact, and the passages therein 
in the 2ist verse, as if the Spirit of God was 
unwibing to display and discover the heinous- 
ness of this monster hatched by this vile 
woman; as if he would not have it secn, he 
shadows it forth in a low stream, that there 
came in two sons of Belial and said, &c. As 
if the original of this odivus practice was not 
zooted in human nature, but took his birth 
from hell, it came m with two sons of Belial ın 
the devil’s naınc. ‘ 

« Well, afterwards such a tutor could not 
want apt scholars, and. as Saint Paul saith in 
another case, “ when I come to speak of it 
“after the manner of men, I find it then 
practised, and that, with a witness, © it out- 
€ facedl the God of truth,’ thougb truth itself 
zmust not be trodden underfoot; but this engine 
fetched from hell, must be planted to defeat the 
counsels of God Almighiy. They found out and 
hired false witnesses against Christ himself, who 
they were you know, Mark 14, 55. * The chief 
* priests and ıheelders, and all the whole council 
© sought false witness against Jesus to put bim to 
* death ;’ and after Christ Stephen had the 
same measure, Acts 6, 11. ‘Then they su- 
€ borned men, who said, we have heard him 
“speak :biasphemous words against God and 
‘ agaınst Moses.’ . 

“ 'Ylus amongst those stifi-necked and hard- 
hearted Jews, the fault was ın use when sin 
and iniquity grew ripe, and, as. the Prophet 
saith, ‘ Faiıh and truth could scarce be found 
* amongst mortal men ;’ but the subversion 
and destruction of their city follows, and there 
comes in the government of a warlike na- 
tion and people, the Romans ; amongst whom 
I find some laws made against false witnesses, 
and those very severe ones. 


‚and abusing of Godto his very 


“ Besides other laws, in thelaw of tlıetwelve 
Tables there is a strict law confirmed against 
it ; and these tweive tables were not made by 
any mean advice or persons, but by the persons 
of a powerful councıl and the decemviri: that 
he that was found faulty in this notorious crime, 
he was to be thrown down a steep high rock, to 
have his bones shivered all to pieces, € monte 
Tarpeio, or e saro Turpeio ; afterwards the 
law-givers pursued this fault with banishment 
and confiscation of goods, * Confiscatio bouo- 
‘rum fiat et puniatur uti pro crimine falsi.’ 
Within those times was a heavy and most 
severe punishment, whereby their posterity 
also was branded witli the fault of them that 
went before them. In the ninety-fifih Council 
I find a course set down for the prevention of 
tbis crime, and a punishment set for the offen- 
derstherein. And in latertimes Bartolus often 
meets with it, and goes very precisely and ex- 
actly in the case, that af so he it be found ın 
any man, so much as an overture of tampering 
with witnesses, it is censurable ; reus est, he is 
guilty, though he effect not his purpose, if he 
menace, threaten, or deter a witness, And so, 
my lords, shall I do, though he but barely at- 
teınpt to smother, deter, or hinder any witness, 
when he is to give his testimony ; be it by 
words, looks or actions, promises or threats, it 
comes much to one in my opinion upon the 
matter. 

« Now, my lords, to come.unto the laws of: 
the church, if we peruse the Canon and Eccle- 
siastical Law, there we shall often in every age, 
have somewhat or other still established against 
it. Inthe Canon Law the second part ofthe 
Decretals, if any man shall be a suborner of 
witnesses, ° Etiamsi instigatus aut compulsus a 
* domino,’ if he bring a false testimony (though 
he be even enforced to it by his superior lord, 
governor or’ his master) deliver hiın over to 
excommunication, “et sic maneat usque nd 
‘ exitum vita,’ and so he must stand and reınain 
in that state and case during term oflife. A 
grievous thing, and a most heavy burthen, the 
sentence of excommunication is to an offender, 
though now in these looser times it be slighted 
and little set by ; yet in cases of this nature 
when the offence is so high and transcendent, 
and of condition tending to the ruin and con- 
demnation oftbe soul, the party at that time, 
and for that present, even dallying, mockin 
ce, to be le 
void of the Communion of Saints, to be be- 
reaved of the benefit of being a member of 
Christ’s flock, and cut off from that holy body 
the church, I think that no man is in a worse 
and a more miserable estate, and more to be 
pitied, if he be insensible of it bimself. 

« To come to the first council of Macedon, 
the seventeenth canon, ° Si sit ille inter falsos 
‘ Juratores, reus esto.’ And what is he guilty 
of? Ofno small matter. Rauked and ranged 
in the degree and place of a murtherer et cum 
homicidis.—Nay, he is worse than a manslayer, 
for he that kills a man destroys but one, and 
tbat but the body neither, for ke cannot any 
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ways infringe the union of his soul that it had 
with his Maker. But he that goes about to 
suborn and procure false witnesses; he at one 
time destroys two souls, both his own, and the 
soul of him that he s6 in that kind intermeddles 
withal; and unless he be rejoined again by the 
senewing of faich and serious and hearty repen- 
tance, he sets both their souls and God at odds. 

« Afterwards you find it in the western parts of 
England, and in France, in the 17th council ot 
Agatha, you have a tamperer with witnesses 
adjudged to death (even in thetime of Alexicus, 
wbo was no betier than a barbarous Goth) this 
crime was disallowed, made hprrid, and held 
severely to be punished. You may find it in 
St. Augustin, who lived about some 400 years 
after Christ; and indeed he most excellently 
sets it out in his 28th Sermon, * De Nativitate 
Domini,’ either be had it out of that council, 
or the council out of him, being much what 
both at one time and in one age. Some parts 
of Greece I find did affect and patronize Iying, 
but Tully wittily guirds them for it, saying, 
they were not wise to countenance folly; yet 
I find that Aristotle in his rbetoricks concern- 
ing the Interrogatories to witnesses, gives ad- 
mirabie rules, and such as (though short) com- 
prehends the most what of the most settled 
and the wittiest, and the safest ways used now 
adays in ıhat kind, lib. 2. Ither. you may read 
the ways of prevention herein by him set down. 

“ And to Come iuto our own country about 
the year 1224, in the reign of king Hen. 3, and 
your ern know, that it was a troublesome 
time; yet I read that Stephen Langley, my 

redecessor (then archbishop of Canterbury) 
called a council to be held at Oxford: the main 
business was for the reformation of two points ; 
the one was concerning Marriage, tbe other 
concerning Exheriditation, &c. where I find a 
foul penance inflicted and set out for him, that 
shall either bear false witness by himself, or 
procure it in another. 

«< For he that is a tamperer this way, he is 
guilty of no small crime doing, doing (at the 
same time) wrong to three of the greatest per- 
sons in the world, viz. 1. To God. 2. Totbe 
king. 8. To the innocents—First, He mani- 
festly wrongs God by a notorious contempt, by 
a very slighting and vilifying bis omniscience, 
omnipresence and omnipotency. He robs God 
of that which ıs his very essence, for God is 
truth, (and who dare thus out-face God’s truth!) 
and wittingly deviseth and practiseth to lay it 
aside and keep it from the light; I find him in 


“ very nature to be abhorred and held unfit for 


human society. Aristotle bimself ın that glim- 
mering he had of divine learning, decipbers such 
a one, and sets biın out by these very characters: 
be inust beune ‘qui pietatem non curat,’ a 
man that matters not at all for piety; he 
must eitber denythe Deity, or else think he can 
escape the reach of the celestial powers, such 
aone ° qui putat se latere Deo,’ he is able to 
skulk on the one side, and absent himself from 
the hand of Gud at his pleasure. —Secondiy, In 
«pe next place, anotber great person (unto whom 


he dotb injury) is the king, whom he plainly 
cheateth to his face, and wrongs in the very 
seat of justice, even forcing his oflicers, the 
grave and learned judges, will they nill they, 
to do injustice: for ifthe witnes«es be suburned 
and give in false evidence, the jurors cannot 
come near the truth, and the judges must needs 
enact, order, and sentence what otherwise they 
neither would, nor oüght to have done.— 
Last of all, the third person that is wronged 
in conspectu De, is a person of no small 
esteem, the innocent (one many times little 
enough esteemed, God kuows, in the eye of 
the world, but gracious and great in the sight 
of God,) and he is also most shamefully wrong- 
ed and abused; nay, perhaps undune' by the 
indirect practices of those false witnesses, 
Sometimes his person is traduced, his fame 
and credit either stained or else quite taken 
away, or so shaken tlıat it's a slıy matter to 
deal with him; another while his estate, his 
birth-right, is wrested from him, or else with- 
drawn, and for a time withheld from him: one 
while his goods, anaotbıer while his lands, a third 
time himself, is at stake; so life, lands, goods, 
and all are in danger: well though such wit- 
nesses be against him, his plea is never a whit 
the worse in Foro Celi, hıs inheritance is laid 
up amongst the saints, “ Testimonium ejus est 
“ın ceelis,’ * doubtless there is a reward for tle 
‘ righteous, verily there is a God that judgeth 
“the earth, for there is nothing hid which shall 
‘ not be revealed.’ 

“ And thus, my lords, have I said what I 
thought fit, though not so much as che crimes 
deserve, for my time being scanted, I have laid 
it out (ehough rongbly) yet so as it ımay easily 
be seen of what a vile nature this cankered and 
pestilent weed is, and from whence it had its 
original, and how odious and detestable it hath 
been to all ages, how dangerous the effects be 
that proceed from ıt, and therefore how care- 
fully ıt ought to be looked unto and supprest 
in allcommon-wealtbs, 

“ I shall make my word good in my brerity 
concerning the last thing 1 am to perform, and 
sball pass over the sentence very speedily; to 
make any repetitions were but actum ugere (as 
my lord of London said) therefore I will 
short. I find much tampering and striving by 
my lord bishop’s agents fur to suppress and de- 
cline a truth. I wonder that Lake should be 
sent to the university of Cambridge preseritly 
to take the degree of doctor, and that they 
would let him pass. I cannot commend Mos- 
tein (though otherwise a very civil and deserr- 
ing man, and I think very true and trusty to 
his master) yet to be present when a blank is ' 
put up, and an Aflidavit to be made to a blank 
by his privity and ın his presence, this is not 
honest; he might have done well to have dis. 


allowed the a naegp or at least not been 


present, and have countenanced the same. 
Aud Walter Walker, though he be a solicitor, 
and must and ought to follow the causes he 
undertakes, with as much skill, industry, and 
advice as he may, yet he might bave been 


\ 
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ashamed of this Llank Aflidavit, and he.ought 
indeed to have supprest it. 

“if Walker had been a good servant it bad 
gone beiter with the bishop, than now it is 
lıke to do: and if Walker do escape sentenc- 
ing it's more by hap than skill, more by luck 
than houesty. Ifiud-hin to be a very arrant 
honest ınan in all ıbe business, and my lord 
bishop is a very miserable man, thus to defend 
Prigeon’s yo .d name with ıhe loss of bis own. 

“ Catlin, he must have a living given him, 
and well he deserved it, but as yet he had not 
played his part to the full, and thereture stay 
your hand (my lord saitlı Walker) till the busi- 
ness be done. A ınanifest plain pruof that 
there was some use to be ımhde of tlıis cunning 
and crafty fellow, to countenance the business 
in hand. AndlIcan say no less, ıhan tbat 1 find 
Catlin to bea very lewd ınan, a veryincendiary, 
aud truly to be paralleled with that Catlin of 
Rome, against whom so many learned and elo- 
quent orations were writ, by Cicero ıhat famous 
orator., 

« For Luna, let him go on in God’s name, to 
be put off from the place and oflices that he 
hath; and for Powel, I could go deeper tban 


“ any before me bach yet done, who prosecutes 


ai Unjan act so long, so oft, and never repents 
oft. 

«+ For Kelvert’s aflronting of ıny lord bishop 
in that manner he did, I must set ıhat, and the 
bishop’s offering to be present at the examına- 
tion of the witnesses, both in one distance, 
and they ınay very well the one of them quit 
ihe other; and I must commend Kelvert, or 
any man else that sball go on in the king’s 
business, and concerning so great a matter; for 
if be had gone on piningly, faıntly, und cowardiy 
have put his bead in a hole: if he had, by ıny 
lord’s presence, and by the terms Iıe used, gone 
sheepislily on in his business, the matter might 
have failed. Sume of your lordships have con- 
demned him for his Bold carringe toward a 
bishop in his own diocess, but I cannot, for 
my lord and bis passions were more to be con- 
deinned. A tenıper would better have kefitted 
hin, and indeed Ihe ouglıt not tu have giren any 
such occasion, and therefore it ınay be said, 
* Etiaın siego dignus sum hac contumelia, indig- 


© nus tamen qui fecerit,’ I pass thaı byas to be 


excused by reason of the weightiness of the 
matıer. 

“ For the gaining of Papers from the Coun- 
eil Table, I find my Lord Bishop had them 
long enuuglı in hie custody, and they were re- 
turned uuseuled ; and 1 do find that he proceeds 
to counter-proofs direcıly, according as he was 
infwrmed by these papers, which in my mind 
sbews apparently that he both had them and 
perused them. 

« For ssir John Mounson, the king is wound- 
ed through his sides, I have known him a long 
time, and I never knew nor hear any tlıing of 
him but good, and therefore do hold 1,000 
marks little enough for reparation of his credır, 
who did nothing but tlıat which was his duty, 
aud beionged to his place. 


« Now for my lord bisbop of Lincoln, truly 
I am heartüly sorry to d-; that which I must do, 
botlı by reason he is of my own coat, and also 
hy reason of the place be hatlı in former time 
sustained in this Court atmongst your lordships, 
and in tfis commmonmealthı, but 1 ınust not fur- 
bear to do that which mıy conscience leads ıne 
unto, and less I must not do than for to dis- 
charge that as I ought to do. 

‘“ Wherefore I shall agree with my lard Cot- 
tirgton and.tbe rest that have gone beiore me 
in the fine uf 10,0004. to his majesty; and 
likewise for his uuprissminent in .ıhe Tower 
during the king’s pleasure, as also to be sus- 
pended from the exercising of his ecelcsiasticn! 
function, “tun a Benetichs, quam Othchis,’ 
and to be referred over to be proceeded against 
in the High Cornmission Court, as the ınerit of 
his offence shall deserve.” 


The Lord Keeper. “ Tiıis Cause, my lords, 
is a Cause of great consequence, und itisa very 
fuul matter, ıllougb I must needs say the de- 
fences that Iıath been made in it, hath been 
very fair by Mr. Recorder, and the counsel on 
nıy lord of Lincoln’s behalf. 

“ Mostein ] must acquit, for Catlin I came 
resolved to Censure him for perjury; but see- 
img the court lets him pass, I shall net sentence 
him, tlough he is a very noturivus actor, and 
had a hand in that Blank Atlidavit, and helped 
Smitb, and countenanced and directed kam 
what to swear, and wlnt to let alone. 

« Allımy lord's actions, for which he is much 
to be blamed, nre subsequent tu thnt Aflidavit; 
I must do ıny duty, und dischargemy conscience, 
and shew my love to the comınon good, what- 
everıny private wishes are, that things had not 
fallen out thus wich my lord as they do. 

« ] shall divide all into two parts, some 
things I hold faalty, and some I shall not cen- 
sure; I shall not censure Mr. Kilvert for bis 
unmannerliness, though the affront was great 
to a man of his place in ıhe country, where he 
was bishop of the diocese, and in tlıe chief seat 
of his jurisdietion. Mr. Kilvert micht have 
forburn him somewhat in that respect ; but ttl:e 
cause being of tliat higlinature, and concerning 
thein ıt did, he had soniewhnt the more reason 
to be ıhe more confident and bolder in the pro- 
secution thereof than ordinary, and for that 
cancerning sir William Beecher I find no proof 


ofit,—I find that Lunn, Tubb, and Wetherel, 


were tampered withal, but I cannot find my 
Lord Bishop faulty with them: For George 
Walker, I find hin censurable ; and so is my 
lord also himself ın other matters, as will ap- 
penr when I shall come at them. —I find by 
the proof of two Wiınesses, that my kord con- 
fess»d himself, that it cost him 1,000/. or 1,2002, 
ta Lolster up Prigeon’s reputatien, and to do 
tbis he falls into error concerning the order 
made by sir Jolm Mounson; that must be sıp- 
prest, und I know not how so much money 
should be expended, but upon such courses as 
were used with Smith and Catlin —Catiin told 
Imitl: be should be made byit; so that (ak 
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order must be to undermine the witnesses, and 
get them to vary from what they had formerly 
sworn before ıhe justices at the public sessions. 
Iknow that men in cases of this nature do not 
bluntly promise this or that; butIfind Walker 
goes about by questions at first a-far off, and 
then comes ciose to instract Smish what ‘to 
Swear ; and rewards are not bebind, neither do 
X canceive in such cases, that there are ever 
iwo witnesses to be expected, but as my Lofd 
Chief-Justice of the Common-Pleas explained 
it, singularis Testis shall induce me to believe 
a truth in some cases, and it must of necessity, 
when eircumstances concur with tbe same. 

‘*“ So that whatsoever Mr. Recorder said, the 
return of that ander made by the justices was 
coram non Judice, it matters not witlime. The 
witnesses knew nothing of.tbe questinnableness 
of the proceedings, but went on the way their 
conseiences at that time led theın: Now for 
my lord bisbop of’ Lincoln to.seek to dishearten 
them, to terrify theın by threats, and seek other- 
wise after by rewards and promises to 'subvert, 
or at least, to divert the current of justice, I 
kauw not how to excuse them, but that be is 
much to blame ı0 give such ıll names and dis- 
graceful titles to an order made ın court, as to 
call it a Pocket Order, thereby bringing an 
odıum and defamation upon the justiges, who 
proceeded as they ought, and in open cuurt, as 

pears by Dr. Farmary, and by Ascot, who 


ap 
had both of them a hand in ıt, as I take it, as 


well as sir John Mounson, and therefure their 
credits must be repaired also." | 

« For Alice Smith, she was tampered withal 
by Oxen and Powel to salvre up Prigean’s cre- 
dıt ; and after ıhat she had taken one oath be- 
fore the justices, then, for the present the com- 


mission to be sat at Lincoln, she is taken and. 


withdrawn out of the way, and hath rewards 
given ber, as is apparent, either to deny, or al- 
ter, and vary froın wbat she had sworn before. 
She bad 51. offered herto persuade Eliz. Hodg- 
son to lay the child tg another father; and 
then afterwards it was given her to persuade 
ber to lay it to the right father; aad yet here 
is no false oatlı, but may be true, as I can in- 
stance thata depositivn may be ınade by a party 
Wat may swear two tbings that are coutrery, 
and yet the depositions of both uf them may 
be true. 

“ And yet an Attainder hath been upon tbe 
like ; now upon an attainder the punishment is 


great, he losetl his freehold, nnd goods, all are: 


forfeited to the king, his houses are to be rnzed 
down, meadons plowed up, and woods to be 
felled, and he himself to be inıprisoned ur ba- 
nn his wife and chukdiren to be turned out 
ofall. 

“s So in another Case, (Fitz-Ilerb. Natura 
brevium, lib, 19.) one hath a hold from an ab- 
hot, anda rent is due, as Foster in fee he holds 
jurerectorie, and it,is sworn he had comınon, 
tume out of mind: And if the words jure rec- 
toriz, be not exprest, allmay be true. 

»< In this case of Alice Sınith it may be ques- 
uoned what money was promised, 5/. to what 

voL 1. | 


end ? to swear that she was moved to get the 
child lad to another: Well, afterwards she 
must swear that it was to lay the child to the 
right father, Mr. Valentine and Mr. Powel 
shewed her tlıe interrogatories, slıe must swear 
against he first order, and Mr. Valentine said 
his heart trembled at the questions. — There ie 
much cunning in this way of tauıpering with a 
witness, for my Lord Bishop asks them kesding 
questions, by which they have m<tructions what, 
and how far to swenr.— And Prigeon tells Ri 
chardson, that if he could get the order altered, 
he might dothe bishop special service. 

“ Now it ınay be, said he, may not an man 
meddle, nor question with a witness ? yes, but 
with certain limitations, for else, if the wit- 
nesses be made and corrupted, the jurors and 
Judges both of them mlay be abused; and if 
that witnesses may be led and instructed by 
questions, or the like, itcomes allto nne as sub- 
ornation.—A sulicitor ınay warn Witnesses to 
come in, he may incite them, and enforce tlıem, 
and one as well as the other: but for astranger 
to labour a jurer or a witness, is not so allowa-. 
ble.--But a solicitor must nut instruct a wit- 
ness, nor threaten him, nor carry letters to hin, 
to induce him this way, or that; yet he may 
discourse with him, and ask him ‚what he can 
say to this or ıhat point, and se he may know 
whether he be fit to be uxed in the cause or. no: 
by which means (this court is freed from the Ia- 
bour of asking many idle questions of the wit- 
nesses to no end, If they can say natlung te 
them, and so spend good ‘time to no end nor 
purpose; yet.he may not persuade him, or 
threaten him to say more ur less, than he of 
himself was inclined unto, and was by his con- 
scienge before-hand bound to delwer as truth. 

s* The term in law is called embracery of & 
Jury, amplezus, to curry favour, when one hugs 
then, and houses them in their armsto procuıe 
respect unduly to their-own ends; you have, it 
mentioned 13 H..4, & 16, when there is n lend- 
ing of a Jury 22 H. 6, wliercupon it hath been 
ordered, that in cnses which bave any relation 
to great persons, wlıo usually are on the bench, 
they are upon tmials to absent themselves, and 
not ta be in presence of the bar. 

% And asmy Lord Chief Justice of the Gom- 
men-Pleas well insisted upon in this-case,-the 
countenance of & great ınan, nnd one that is 
powerful in the eountry te do n poor witness 
harm in another way upon any other Occasion, 
when it shall come to his turn, and ncension be 
offered for him to do it; the very looks I say of 
such a man is able to put the witness nff from 
what he was resolved to peak, an.l dash him 
out of countenance, that he will either, for fear 
that such a man shall take dislike at him, or 
for hupes ef much farour with him, and to gein 
his good will, speak sparingly of the ınatter ın 
haud, at least, ıf he do not ako,ether declıne 
another way in bis words to that which he in 
his conscience knows te be ıhe zery truth.— 
So ıhat in tlıe point it is plaia,thatahen u ıman 
shall alter the testimony of a witness, and cause 
him to decline from the truth, whether it be by 
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threats, promises, or rewards, it hath ever 
been much disallowed, and he that attemmpts 
the same is censurable, though perhaps be ef- 
fects it not. ev 

“ Now, my lord, to conıe 16 the Censure, 
for I bave been somewhat tbe more bold upon 

pur pätience, than I would otherwise, because 
would bave it appear how far one may, and 
wherein one may not tamper, or meddle witlı 
- witnesses, which thing is the main matter in tius 
cgse we have bad so long in hand ; for bad not 
my luord bishop moved this way, I should not 
have found matter in this bill to have sentenced 
him at all. 

“ But for to justify Prigeon’s credit, and to 
make him stand upright, and to clear the repu- 
tatıon of hm, and others, so much ınoney is 
speut, and tbese unjust aııd undue undertakings 
have been made by ıny lord of Lincola’s ser- 
vanıs, and his agents, to tamper, seduce, aud 
withdraw the witnesses aside against the laws 
of God and man, and to the very overthrow of 
way lord himself. 

“For Cadwallader Powell it is plain allıtbe 
way wlıat he did, and in what undue courses he 
soughtto suppress the truth; I shall agree with 
your lordskips for him in his fine, and do cen- 
sure hiın at 300/. fine; and for Owen, I shall 
also agree with you in his fine uf 3001. Also for 
Lunn, I could go deeper, and set lim a greater 
punishment than your lordships bave, but do 
agree with you in his fine of 1,000 ınarks, and 
to be disabled from being in any Öfläce or prac- 
tice. hereufter in his profession, or ın auy other 
court. 

“ Now for my lord bishop of Lincoln, truly 
J am heartily soyry for him; but .ex se cadit, 
he ıs the cause of his own overtbrow, * Et ru 
“ Roma viribus suis,’ no man hurts bim but 
himsel£ Ithiuk of him ns a great person, end 
more to be pitied for that he is a churck-man, 
and in so einınent a rank as a bishpp, and none 
ofthe meancst of that dignity : aud as my lord 
of Canterbury spoke, that it was the more grief 
to hım to puss sentence in so deep a mauner 
upon hım, by reason he was of the same coat : 
so, my lords, I cannot but be sensible of his 
Be to me ın that place [ uow undergo 

ytbe favour, and gt the pleasure of Ihe king’s 
majesty, my honoured master.— For a man of 
his wisdom, ofthat experience, and having seen 
tle various changes of times, and of several 
mens fortunes, lived in that eminency, and so 
well-literated, to seek his own overthrow, to 
support and maintain the reputation cf another, 
is a tling not to be so much as dreamed, on, or 
could be once thought upou, that sach weak- 
ness should ever fasten and take place in a per- 


son so well-guarded and acconmıpanied with vır- f 


tues and commendable qualities, as my lord- 
bishop was ever esteemed to have.—And for a, 
Church-wan, wlose profession is to support 
mens consciences it the right way, and for to 
reduce them into it wben they shall chance to 
err, for bim to.be a seduper of the conscience, 
is a fouler and worse stain in kim than in 
another, 


“ But when to that sacred calling (the pre- 
fessors whereof are ever to be had ın respect) 
shall be added snother Charge, and care by 
the favour ofthe king, to become a judge, and 
a judge of ıhat great court of Chencery, where 
equity and conscience give the very denomine- 
tion oftbe coert ; to be advanced to this emi- 
nency is & thing of great consequence, and %o 
be admitted to this place 15 a sign ef great trust 
reposed and placed in that servant by his mes- 
ter. Now I cannot, may lords, but be beartily 
sorry, and very much pity, that a Chusch-nan, 
and bisbop, and one that hath been a preiste, 
and emineatly diguihed for dbe space af this 16 
or 17 years at least together, should so grossly 
be overseen in the countenanciug and clıerssh- 
ing such foul crimes; Nay, a man that had 
bora the great seal of d before two such 
great kings, and been bighly graced with so 
many large testimonies, and remarkabie faromıs 
from ıhem both, to uncase himself of all these, 
and that at ouce, and for so snıall a matter, 
so little really in itself concerning him, I cannot 
but wonder hrw he should fall into such an 
error, and more pity bis misfortunes to see him 
so much his own eueniy.—Buıt as it hatlı been 
observed by you all, he hatlı overibrown bim- 
self. And therefore I must do my dutr, and 
proceed to his ceusure also,.as I hare ın the 
rest, “ vincat veritas et Hat justitin.’ 

“T shall agree with my lord Cottington for 
his Fine to the king in 10,000/. and so 1. do also 
with ıny lord Cottingtou fur his imprmonment 
in tbe Tower duriug his majesty’s pleasure. 
And withal to be suspended fium all bıs Eccle- 
sisstical Dignities, oilices, and functions, and io 
all with ıny lord Cottington, “ ab otliciis et be- 
“ aeheiis,’ and to be reierred to the High Com- 
mission fur the rest.”* 


Proczevınos AGAISST tux Bısnor or LIN- 
COLN asp LAMBERT OSBALDSTON, 


February 14, 1658-9. 


The Bishop of Lincoln, tngerlier wit Lam- 
bert Oslaldstun, Schoolmaster of the Grammar 
Schnol at Westminster, was charged by Infer- 
mation ın tus cours of Star-Chamber, to have 

Iotted togetber to divulge false News and 
is to breed a disturbunce in tbe State, and 
difference between twe great persons, and 
peers of the realm, viz. tbe Inte lord treasurer 
Weston, and the present archbishop of Can- 
terbury. ie Charge was grounded upon these 
following Passages writien.by Nr. Osbaldston 
to the bishop of Linceln : 

“ My dear Lord; I And for certain, which I 





® « This bishop of Lincoln, (once a great mi- 
nister of state) wrestied through these dificul- 
ties and close imprisonments; was at last set 
at liberty out of the Tower, and called by ıhe 
king’s writ to sic in the bouse of peer«, and 
after ıhat was advanced by the king, and re- 
stored to all: his. ecciesiastical dignities and 
functions,” oxtb, 





[ 
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report sub sigillo, thatthe great Leviarhan, and 
«he littleUrchin, are a grest storm in Christmas 
weather, aud are at a very great distance une 
with another, insomuch tlmt your lerdship hath 
been inguired of more than once, if you were 
come, and wher you will? And the great man 
was heard to justify the words which you were 
questioned for, namely, ‘° That you had as good 
° a riglit to the Deanery of Westminster, as 
* ıhe king to lıis crown.’ And he was heard to 
say, * That they were no more than he himself 
* woald say.’ The jenlousy grows grent and 
sbarp between the Leviathan, and the little 
meddlng Hocus-Pocus; and if is incrense, 
slsere is hopes your .lordship will en)o7 the 
blessing of the Yang's grace. Your lordship 
will.hear, that the lord's grace of Canterbury 
ie comme to lodge in court, so is the lord trea- 
surer: your lordship, I hope, will pick out my 
meaning. \Westminster-College, Jan. 9, 1633.” 


In another Letter. 

« My dear Lord; I cannot be quiet but I 
must write to vour lordship. The sport .is 
grown tragical, auy thing would be given for a 
sound aud ehöreuch charge to push at and con- 
found the little Urchin. The’ Spaniards and 
. the Hollanders are both approvediy and firmly 
Joined to effect the same, if your lordship lend 
your assistance, which I am bound to implore 
and require. Let them in the mean time 
scratch one another to the bones. I use free- 
dom of heart, it is something of revenge tlıat a 
brare soul, as your lordship ı3, hath some hopes 
of support in the midst of a flood of destruc- 
tion. Westminster-School, Jan. 80, 1633.” 


Likewise, there was produced the Bishop's 
Leiter of the nd of February, to a friend, to 
this purpose: j 

“& Mr. Osbaldston reported ta me by letters, 
That it was desired that I should coutribute 
mv endeavours to be useful to the Lord- 
Treasurer agaiöst the little great man, and as+ 
sured me that they were mortal enemies. But 
for my part. refuse to meddle with any such 
thing; yet I pray you lcarn whether it be so 
or no, lest some have gulled Mr. Osbaldston in 
bis three last letters.- If the Lord Treasurer 
wuuld be served by me, he must free me from 
the bonds of the Star-Chamber, otherwise let 
theın fight it out for me.” 


Ik was zuswered in the behalf of Mr. Os- 
beldston, That what was done by him, was done 
in private letters, sealed to an honourable 
friend. And it was confewed to be error in 
him to use such familiarity in some passages 
ıberein expressed. That he doth deny, "That 
by the appellations therein mentioned, he did- 
mean the Archbishop’s Grace, or the Lord- 
Tremarer. But he means therebsy one Spicer, 
which töok upon him to be a doctor and was 
none; that he had divers times used, between 
jest and eornest, to call him * little Urchin,’ 
* Vernin,’ “little Hocus Poeus in the Velvet 
< Jetkin,’ and that there were some differences 
between him amd tbe bishop of Linsoln; and 


ı by ‘ Leriathan,’ he meant, Chief Justice Rich- 


ardson, who had formerly committed Spicer, in 

Westminster-hball; and he confessed he did 

merrily use that name, the person being apt to 

take a jest in good part. 

Oa:the bishop of Lincoln’s part it was of- 
fered, That if any such Letters were sent by 
Mr. Osbaldston, yet he dehied the receipt of 
them ; and for tbe interpretation of those Ap- 

llations, he conceived the writer was the besg 
her: tbat he had many times heard Mr. 

Osbaldston call Spicer by the name of Hocus 

‘ Pocus,’ and he used to call Richardson by 

the naıne of ‘ Leviathan,’ and denieth the pub- 

lisbing of any such Letters, or so much as the 
speaking of any such at his table. 

Ihe Attorney General urged, That the In- 
terpretation given by the Deiendants would nos 
serve their turn. I'hat those Letters of Mr. 
Osbaldston were found in a box in the bishop’s 
house at Bugden ; and when the bishop heard 
they were found, he said, “ Osbaldston was um- 
“done. That the Bishop’s secretary Walker, 
and the clerk ef. his kitchen, had heard their 
master discourse of the subject matter of these 
Letters, and ıbat these naınes of appellation. 
were frequent, between tlıe Bishop and Osbald- 
ston, and that by them was meant the Arch- 
bishop and the Treasurer. 

But it was further offered, in the behalf of 
Mr. Osbaldston, That the Interpretation made 
by: others, sbosld not be the ruin and destruc- 
tion of he defendants. That the bishop’s said 
secretary and clerk of his kitchen, witnesses 
against him, were lately censured in this courg 
for tanhpering with Witnesses, and were per- 
sons expecting the mercy of the court; and 
witnesses were heard on the behalf of Osbald- 
ston, tlıat he frequentiy called Dr. Spicer the 
‘ little Focus Pocus,’ and the * little Urchin ;’ 
and the reason was, because Spicer had made 
many promises to give a Library worth 40/. to. 
ıhe &chool at Westminster, but failed ın tlıe 
performance, And it was further proved, thas 
he frequentiy called tlie L. C. J. Richardson, 
‘ Leviathan,’ who had committed Dr. Spicer in 
Westminster-hall. 

And m the Defence of the bishop of Lincoln 
it wns further urged, That his said secretarv, 
Walter Walker, did frequently receive, and had 
commiission to open his Letters in his absence; 
and what letters he received he could not tell; 
and if those letters were found at his house, 
they were laid up and concealed by his Se- 
FT “ 

And further the Bishop eg: the conrt, 
informing ıhem how unable he was to make his 
defence, being his majesty’s close prisoner in 
the Tower. Afterwbich, Mr. Attorney General 
replied. : 

Sir Jonw Barxs’s Repıy about the Censure of 
my Lord Bishop of Linceln, and Mr. Os- 
baldston, the 14th of Feb. 1638, in ıbe Star- 
Chamber. 

« My Lords; The Defendants’ Counsel ın 
their Defence, does except against the charge 
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of the Iuf.;rmation, and ıhey laboured much to 
tie tlıe matters charged in the Information to 
the very day of the ınonth, secking thereby to 
escape tlıe Ch ırge, coutrary to their jadgiments 
and the coınmor course ol justice.—Also they 
made question where those Letters should: be 
found : but if they will, thev may know that 
they were found. at my lord bishop uf Linculn’s 
house at Bugden, as is manifest by ıheir own 
witnesses Interrogatories, 1 and 71.—Iu the 
Answer to which Interrogatories, three Wit- 
nesses do all sny, Thut they heard they were 
found in a bund-box in my lord of Lincoln’s 
wardrobe. 


Mr. Recorder. “ My Lords; We have ex- 
amined four Winesses, which do all depose, 
That there were no Letters found in the band- 
box, and that his lordship did never lenve any 
letters to be kept there.’ 


Mr. Herbert. “ It appears by their own 
Witnesses, that there were auch Letters found; 
-„ but this is not to the purpose where ıhey were 
found,„but now they are found, the beinousness 
of then is the point in hand.” 


Lord Keeper. ““ It may be that some of the 
lords nmy find some things in the Depositions 
that may serve one way or other, therefore I 
think it goori they should be read; but for my 
ewn part, I am satisfied in my judgmeng.” 


Mr. Attorney General further proceeded, 
saying; “ My lords, the Defendants cuunsel 
have made two Defences, one for Mr. Osbald- 
ston aud the other fur the bishop of Lincoln. 
The couusel for Alr. Osbaldston except against 
the Witnesses that prove the interpretation of 
‚tbe Letter, and would have Mr. Osbaldstun to 
expound his own meaning, and if this should 
be alluwed, every libeller would thereby es- 
eape the censure of the court.—First, 'They ex- 
eept against Cadwallader Ponel, becau.e he 
was before sentenced in the Sıar-Chainber ; 
but, my lords, his Censure in the Star-Cham- 
her was not for uny matter of perjary, or 
sriine that should tuke away his testimony ; 
and the same thing for which he was sentenced 
was my lord bishop himself sentenced at the 
very same tune.—Secondly, The second Ex- 
ception was, that Mr. Powel and Mr. Walker 
were made l)efendants- in this court to take 
away their testimony in this cause, and the 
reason why they were not proceeded against 
(said the King's Attorney) was, ıny lords, be- 
cause nıy lord bishop of Lincoln would not 
elle his Examination, by which we should 

ve the better proceeded against them, and 
when ıny lord bishop hatlı perfected his exa- 
minatian, they shall be proceedcd against. 

“ Again, they except and say, that Walker 
being secretary to my lord kishap of Lincoln, 
he ought not to be witness against my lord of 
Lincoln.—My lords, when a Secretary is called 
‚and examined upon oath, he ought to discorer 
the truth of what he! s examined upon, aud'not 
$o perjure hinıself. 


D 


“ Again, they say that thore are no express 


wurds in the Letters, whereby it doch certainiy 
appear, that these words were not meanut of 
nıy lord’s grace of Canterbury. My lords, this 
suicks ax all causes of justice : for ıf ıbey sball 
be sußereil to interpret their owu words, by 
this means all Libellers would escape punish- 
meht, 

“ The third pert of the Defence is this : that 
Mr. Osbaldston sbould call Dr. Spicer, ° Ver- 
‘min, Hocus Pocus, Urchin, and the like: 
therefore say they, tliose terıns in these letiens 
are not to be applied to the archbishop of Can- 


‚terbury, but 10 Dr. Spicer. Tins is vo exclu- 


sion, for I shall shew ıhat those wards must 
needs be iitended and spoken against the 
archbishop of Canierbury,and netof Dr.Spicer. 

“ 1n the Letter of the 9ıb of Jan. the words 
cannot be applied tn be spoken uf so mean a 
man as Dr. Spicer: and so likewise in the 
Letter of the 30th of Jau. wherein he desireg, 
that it sbould be kept secret: and if these 
words had been spoken of Dr. Spicer, they 
needed not be kept so secret. For “ Hocus 
Pocus’ aud * Vermin’ being spoken of Dr. Spi- 
cer, were published in Westininster Hall, and 
otber places thereabouts, and therefore needed 
nn secrecy. 

“ And that by tbe “great Leviathan,’ ie 
should be understood to he meant of the lord 
Richardson, there is no colour for it, my lords. 

“As for O»baldston, he hatlı long been a 
turbulent medüler, and a false intelligencer of ' 
the affairs of sıate; I mag say he ıs * Hocus 
Pocus,’ and a juggler in the affairs of state; and 
yet I am sorry hat I shall charge him with 
that which is worse than the charge laid againsı 
htın in the Information, for he is guilty of grosa 
and wilful perjury, for he bath denied upon 
en that wluch was plainly proved against 
am, 

“ Another argument is, This Osbaldston is 
now run away, which in our sense doth shew a 
guiltiness of the offence. 351. 5. ° One being 
*indicted for fclonw if he runs away, he then 
< forfeits his goods.’ 

““ As for my lord bishop of Lincoln, be stands 
upon three things. 1. That he received not 
the letters, 2. That he did not publisl them. 
3. That he did not entertain tliein.—For the 
first, it is proved hy witnesses, Tihat two days . 
after Twelve-tide he gave order that his Let- 
ters should be opened that concerned his laır 
suits, so that tlereby he.might colour the mat- 
ter, tat they miglıt not come into bis own 
bands. Again he doth not say, that he did not 
receive the letter vi the 9th of January ; besides 
his own Letter of the 2d of January, makes 
mention of three Letters which he received 
froın Mr, Osbaldston: in one of wluch he 
should contribute money ta, the use of.the Lord 
Treasurer for the ruin of the ‘ little great man :’ 
so that it is confessed by his own writings ıbazt 
he did receive ıhem. Audtle Letter of ıhe 
30th Jan. was sent by a special messenger to 
Lincoln, therefore it ı3 most probable that he 
received it, and yeur lordships huve heard Cad- 
wallader Powel say, Ihat my lord of Lincols 
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'demanding of him, Whether any of Osbald- 


ston’s letters were found? And he answering 
that they were. Then said the bishhop, Osbald- 
ston is undone:: so’that I conceive your lord- 
sbips will not think, but that bis lordship re- 
ceived the letters. 

« But it is objected, That this is no offence : 
for, say they, it is no offenca to receive libel- 
lous letters, and to keep them private. And 
as for my lord of Lincoln, he did never pub- 
lish any of tbem: end there is difference be- 
twixt Osbaldston’s Case and ıny lord bishop of 
Liucoln’s, for they were only sent to my lord of 
Lincoln, but he did never contrive nor publish 
any of them.—Ikt is evident that he did publish 
these, for they were spoken of by Powel and 
Walker, and the women did talk of them in the 
market. 

* But they say, Thnt some of his attendants 
never Ieard lim publish any such Speeches at 
bis own table. Itis like he did not make it 
hie table-talk : but, nıy lord, under favour, my 
lord of Lincoln hath been too forward te enter- 
tain and publish libellous letters. If any re- 
ceive libellous letters, ıhe receiving is not & 
publishing of ıbem, as it is in 9 Report fol. 59. 
In the 5th Report, tbere is difterence betwixt 
Words aud Letters, which concera & private 
man and a publi: oficer. If (hey do concern 


a private man, it is nn offeace in him that con- 


ceals tlıem: but if they ooncern a public ofi- 
cer, he that daıh conceal them, is guilty, and 
shall be punished for a libeller. And I con- 
ceive my lord of Lincola to be guilty of perjury 
in thiscause: and, my lords, that perjuries ure 
pugishable in this court, (though they are not 
charged in the inforınation) dath appear. Hill. 
2 Eliz. & Hill. 4 Eliz. 

‘« My lords, I do wish that this age that is so 
much infected with devising and divulging 
scandalous Letters and Words, that some exeun- 
plary example might be made, that we might 
hear no more of such scandalous matters. 

“ My lords, before the Conquest they had 
very strict laws ageinst Libellers, (as to hare 
their tongues slit); aud in the time of Ed. 1. 
and Fd. 2. there were special commissioners 
appointed to enquire after’ lıbellers, as in the 
close Roll. Parliameut, and so I bumbly leave 
them to your lordships.” _ 


The Court proceeding to Sentence, declared 
in general, ‘“ That they had received satisfac- 
tion &hast Ar. Osbaldston was the cıntriver, 
writer, and publisher of those odious Appella- 
tions of those two great persons. That his 
Defence was ridiculous, and that his end was 
the ruin of the archbishop of Canterbury. — 
As for the bishop of Lincoln, they said, he 
was a person of quality, parts, and abilities, 
and one that once sat as judge in this cnurt:: 
that be shewed himself very indiscreet ia con- 
cealing those letters, and had thereby made 
himself guilty of a high crime.” 


But for- further satisfaction, take these 
Speesbes fullowiog saade in Court at the said 
Censure. 


| Sir John Finch, Lord Chief Justice of the Com- 


mon Pleas, spake first, the Lord Cottington 
being absent. 

“ My Lords; There are two Defendants, so 
there are two Charges in tlie Information against 
them. 1. Tihey are charged with giving nick- 
names unto two honouruble peısons of ıhis 
rcalm. £. Tirey are charged ı0 plot, and con- 
trive-to work an utter ruin ind overthrow to 
my lord archbishop' of Canterbury. „ And in 
those Charges, 1 shall observe several steps and 
degrees. 1. An endeavour and agreement be- 
tween Osbaldston and my lurd bishop of Lie- 
cola, to reproach and scandalize tin'se two no- 
ble persons. %. A publishing and divulging of 
the same.—In the second Charge I observe 
these steps. 1.. A false rumour raised by ıhem, 
2. A publishing of the same.: 3. An endea- 
vour to work the ruin uf the lora archbishop of 
Canterbury, by coutributiug charges to efiect 
the same. 

‘“ And how far Osbaldston and the bishop of 
Lincoln are guilty, I appeal to your lordships, 
I shall now sbew the extent of the Information, 
the Charge being laid to be in or about the 10:h 
Feb. M. 9 Car. Which Charge doth compre= 
hend all libellous leiters, either before ur since 
9 Car. 
“ But it's true, if in the Letters will not ap- 
pear that sense which is contained in the Charge, 
then they shall not be within the charge uf the 
Information, and therefore the Information ad- 
ımits of as much favour to ıhe Defendants as 
may be: for this court dutlı rather desire to 
find men innecent than guilty, 

“ ] shall uew.come to tlre particulars, and 
shall herein observe the course of the Deiend- 
ant’s cuunsel,. who huve distinguished my Ierd 


.of Linco)n’s Cuse from Osbaldston’s, and so.slall 


put a difference between them: for though 
Ösbaldston be guilty, yet it's possible that nıy 
lord of Lincoln may not be guilty. 

And as for Oshaldston, I bold him as clear- 
ly guilty of the Charges in ıhe Information, as 
any have been sentenced in this court. For 
first, Osbaldston was the contriver and publish- 
er of those scandalous Letters; and I think 


there is no doubt at .all, but that tbey were 


meant of the late Lord Treasurer, and tbe now 
lord bishop of Canterbury. Setondly, your 
lordships may observe, what interpretation tle 
lord bisbop of Lincöln would make of them: 
How that ray lord of Lincoln himself did con- 
oeive that he weant the archbishop of Canter- 
bury.—The third is by Witnesses: 1. Walker 
said, That he saw divers letters wherein Osbald- 
ston explained his meaning, That be menut my 
Lord Treasurer, and my lord’s grace ol Canter- 
bury. Again he saith, he saw some letters 
wherein Oshaldston used by-words, wbich m 

lord of Lincoln did not understand until Oybald» 
ston had explained then. Again he saith, His 
lordship did ezplain many of tliese dark words 
that Osbaldston wrote unto him, shewing that 
be meaut ıny lord’s grace of Canterbury. Again 
be saitlı, Tiıat Oxbaldstom spoke base words of 


. 812] STATE TRIALS, 13 Cn. I. 1697.— Procoedings agaimst the Bishop of Lincoln, [813 


the archbisiop. And these be his Reasons why 
he couceives, that by the words in tie letters 
tie menns the archbishop of Canterbury; which 
I conceive be very good and sufficient rensons. 

* The second wituess is Cadwallader Powel, 
who suith, He used ıhese words in a letter, 
* 'The little vermin, the false ınediator, the Ho- 
€ cus Pocus.’ And the bishop of Lincoln being 
a» the Tower, demanded ot Powel, Whetlier 
any of Nr. Osbaldston’s letters were found? 
who answered, That they were found ; ‘Then, 
seid the tishon, Osbaldston is undone, 

“ Thus I have thought good to make a dif- 


ference betwixt my lord of Lincoln and Mr. Os . 


baldston;; for it is confessed by my lord of Lin- 
cola, that by one of those is meant my Lord 
Treasurer ; but that shall not convict Mr. Os 
kaldston, but it is plain hy his own words what 
he meant. And that by thase words slıould be 
weaut Dr. Spicer, I hold it so ridiculons a.de- 
Sence, that I think he could not have deceived 
his school boys with it. And that by © Levia- 
* (ham ' shoutd be meant my lord Richardson, 
share is no color for that; thoush for Dr. Spicer 
were confounded, what would ıhe king or' state 
suffer by his rain or confusion ? so that certain- 
dy it is ıneant öf ehe archbislinp of Canterbury. 
For Mr. Osbaldsıon’s going away, it is not 
Judicially known unto me, nnd therefore leave 
it to your lordships, 

“ And as for the second Charge, That he did 
oo and coutrive for the ruin of the lord arch- 

ishop of Canterbury, I hold tlıat he is guilty, 
and that be did stir my lord ot’ Lincoln, to con- 
tribute money für that purpose. 

“ For my lord of Lincoln, I shall only any 
this, That ıhe Letter of the 9ch of January ıs 
such a turbulent and scandalous Libel, that a 
man of plece and quality should not give any 
way .thereuntd ; but that he should receive it, 
entertain It, and publish it, this shews that he 
had long a rancor and hatred towards my lord 
archbishop. And for the nick-names, ] shall 
Sind yon of Lincoln guilty as far forth asMr. 
Oshaldston, for he did entertain these letter», 
sad did publish them, and it was an agreement 
and coniederacy so to do. 

“By way of Defence my lord bishop of Lin- 
coln’s counsel.did allege;; 1. That there was aır 

eıment between Oshuldston and my lord of 
Lineoli. Agsin, they said, That there was no 
certain appellation of ıny lord archbishop of 
Canterbury. 2. There was proof that my 
lord of Lincoln did not speak any such words at 
kis-tuble. 3. They endeavouredtu prove, Tirat 
my lord of Lineoln never wrote any Letters 
containing any lıbellous matter ; wien as tl,ere 
was u letterunder his own hand, which he would 
not confess, although he was bronght like a bear 
®0 the stake, and three times exninined abrut it‘ 

“ Agsin they said, Thaı he dıd not receive 
them, and yet he wrote.an answer to them. 
Again, adınıt he did receiv- tlıem, yet be did 
rot pubhsh them, but only delivered them to 
Mr. Walker his secretary. Mr. Attorney well 
somembered the law, That if a lihellous letter 
gOREETTENE a-privale person, then-he-may-con- 


ceal it; hut if it coneern a poblic ofhicer, then 
Ihe concealing of it makes lum gunlty thereoi: 
and that the letters were publisbed s mas ce- 
tain, for they were opcnly spoken of by wort 
in the market. 

“ Another thing of Mr. Recorder’s was ths; 
That if my lord bishop of Lincoln did unde- 
stand Osbaldston’s meaning, yet he did nor un 
derstand that he meant ıny Lord Treasurer, zu 
my lord’s grace of Canterbury.—Then, | ar, 
he hath scaudalrzed my Lord Treasurer, a: 
my lord archbishop of Canterbury ; far by ia 


‚own writing be saith, That it was meant of tbex 


persons, 

““ The next is, the charge of a Plot lid ix 
the ruin of my lord archbishap of Casterbun. 
but I will not condemn ıny lord bishop of L:- 
coln for that. . 

“he next Defence of Mr. Recorder ws 
from this, That Mr. Osbaldston wrote to !tı 
bishop of Lincoln, saying, -* I hope yon wi 
* pick out Ihe meaning,’ &c. so that there wa 
no confederacy and agreeinent between then. 
1. I say, he roceived the letters, and publiched 
tem. 2. He was so far from nipping thex 
scandals in the buds, that he enquired fur 
after them. 93. That he was ready and «Lu 
to contribute ımoney towards the ruin of DJ 
lord arehbishop of Canterbury. 

“I am sorry thata man of his rank and cos 
dition, should make himself companion win a 
school-master. Andas for the jon wich 
they cast upon Mr. Walker, to take away bs 
testimony, ie no just causo thereof. Por tber 
said, Eitlıer his Deposition is impossible and be 
yond his knowledge, ur else that his reasons ib 
moved bim thereunto, are insuflicient. Butr 
my part I know not how a better reavon can be 
given. ae 

“« Anotlier objection against Walker isths, 
That it was long befure these Letters wert 
brofight forth ; and that these are not all, be 
there should be a third letter. I say, It53 
wonder that 50 many were brought furth nor. 
But ıhat they had been lost, or tliat my lord e: 
Lincoln had burut them: tor had I s Irem 
that I professed so much kindness to, 8 he dd 
to Osbaldston, I should be very sorry that 
shuuld suffer for his letters. u 

“« Fur the tesıimony of Cudwallader Powel, 
hold-his tcstimony as fit to be taken as my ® 
bishop of Lincoln. — And for the Charge ofthe 
Defendants cuunsel, for ıbe -uLtil prosecube? 
by the solicitor Kılıcrt, 1 »hall say Lttle, I koor 
him tu be of a guod carriage in other busines®% 
therefore ifany fault be, I shall unly desire tie 
it may be amended for the time tu come. 
löld ıhat these Wiıtnesses stand upriglt; 
us fr the ot:-er witnes-e-, I submit unto TO 
lordships, for in sentence I must ounsider I 
nature uf the Cause, aud the person“. Fir, 
shall not acquit ıny lard b:sh »p of Lncula, Bf 
condemn him s+ o uch as Us’ al s’oR I 
consideı ıhe per-ons offendiug, aud te jr . 
against whom they have off nded 3 a = 
persons ofleuded, tke fhrst ig the lerd tea‘! 
of England, one of his majusty’s privy@o0 
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And the seoomd is the metropalitan.of England, 
who hath ever carried himself‘ with great trust 
and fidelity tewards his majesty and tlıe public 
. And Iverily think, that none can accuse 
him of the least corruption. In a court where 
most causes of the clergy are tried, 1 did never 
reoeire any private message from his lordship 
im the behalf of any clergyman, which is a 
thing te be much ohserred ın him. 
« For Mr. Osbaldston, he hath been Pe 
a prebend, and a schoulmaster. My lords, I 
ill not sufler him, be is so turbulent a person, 
and scandalous libeller, to teach aud instruct 


against Osbaldston.— And it shews a petulant 
spirit, and an inveterate hatred and malice, 
that he did long bear against my lord of Can- 
terbury, without any reason or cause at all, for 
he doth not shew that he had ever received any, 
wrung or injury from his grace. j 

“ 1 come now to the other letter, wherein 
Osbaldston writ to the hishop of-Lincoln to com- 
tribute charges to my Lord Treasurer, for © the 
‘“ ruin of the little great man ;’ by which must 
needs be meant the archbishop of Canterburg ; 
so that 1 shall not stand longer upon Mr. On 
baldston ; for if ıhere were no witnesses against 


otbers. I would harc him therefore deprived | him, yet I find matter enough ıı bis own letters 
of all bis spiritual dignities and promotions, that | to prove him guilty of the whole charge, and 


be never bave any place in ıhe church ; neither 
hold I it fit ıhat he should teach scholars, 
(sbould I do him Justice, I should adjudge him 
some severe corporal punishment :) .I would 
have him deprived in the high-commission ceurt, 
and then to be set un tlıe Pillory in this Palace- 
Yard. And that he may be an example to his 
boys, I would have him also to stand in, the 
pillory in the Dean’s-Yard, and one ear to be 
nailed in the Palace, and the other ear to be 
nailed iu the Dean’s-Yard. Ido fine him5,0004. 
and imprisonment during tbe king’s pleasure. — 
And Ido finemy lord bisbop of Lincoln 5,0001. 
And I give to my lord archbishop of Canter- 
bary, 5,000!. a-piece for damages.” 


My Lord Chief Justice Bramston. “My 
lords; There are two 'Defendants, and they 
have made two defences. I find my lord 
bishop of Lincoln ıw be guilty, though not so 
full and in so high a nature as Mr. Osbuldston. 
They are charged to plot and coniederate toge- 
ther, to scandalize two honourable persons, and 
tn raise discord in the state, and to seek the 
rain and overthrow of my lord urchbishop of 
Canterbary. Osbaldston wrote a.letter uf the 
9ıh of January, and other letters, which nıy 
lord bishop of Lincoln is charged with to re- 
ceive and publish. That Osbaldston is guilty 
of every part of the Charge, I shall uot need te 
make any question; neither shall I much stand 
upon the validıty of the ‚witnesses, for I see 
nothing but that he is guilty of all the charge. 

“I will begin with tle Grst letter of th« Qıh 
Jan. in which he would have ıwo other persons 
meent there, and not m lord trea»urer, and 
my lord’s grace uf Canterbury ; but the one to 
be meant nıy lord Richardson, and ıihe otler 
doctor Spicer. ' 

«“ Now what comparison was tlıere between 
tbose two persons? The one was Lord Chief 
Justice, and as for the uther, every one knows 
what lıe is; so that it. cannot be meaut of tlıese 
two persons, for there is no comparison be- 
tween tliem. And for these words, the ® little 
® meddling llucus Pocus work» his own confu- 
s sion,’ &c. How would this be meant of’ Dr. 
Spicer ? Por how did Pr. Spicer work his own 


confusior? And who would give so much to 


confound Dr. Spicer? He #» no such emmnent 
tbac any should give so ınach to con- 
d him, So that tlım Iherten Is very eier 


therefore I sentence him with my lord Finch. 

‘“ For my lord:vf Lincoln, I cannot sentence 
him as a Libeller, for tbere must be either a 
contriving or a publishing to make a man #® 
libeller, as Mr. care, well obserred. Bus 
I find hirn guilty of this charge, That he receired 
te libellous letters, and of this charge, That 
he assented to contribute money for the ruin of 
my lurd archbishop of Cauterbury. 

* But ıt'is objected, That he cuncealed the. 
libel, and therefoie he is not guilty. The con- 
cealing of it doth not clear my lord bishop of 
Lincoln. For (as Mr. Attorney well observed) 
there is a difference between a Letter that con- 
cerms a private person, and a public oflicer. 
If a libellous Letter concern a private person, 
he that receives it may conceal it in his pocket, 
or burn it; but if’ it concern a public person, 
he ought so reveal it to, some puhlic oflicer or 
magietrnte. Bat it is true, if he divulge it t6 
any but to a magistrate, he ıs a libeller, and 
why should ıny lord of Lincoln kcep these let- 
ters by him, but to the end to publish them, 
and to have them at all times in a readiness vo 
punlish upon every occasion ? 

“ For his being degraded, I leave ft to thos® 
of the Ecclesiasticel court, to whom it dort 
belong. And for the nıker part of big Semtence 
of she Pilory, 1 aın very sorry and ufhwilling t& 
give such a Sentence upon any matt ol his call 
ing and degree. But when I consider the gua- 
ltty'of ıhe j,eıson, and how much it doth aggra- 
vate the oflence, I cannot tell how to spare 
him : tor these considerations that should miti- 
gate, makestheoflsnce the greater, which makes 
me jorn with my lord Finch in that part'also. 

“For my lord ef Lincoln, I do fihe hinr 
30001. u imprisonment. And seeing ıhe 
Ötlfence is against 30 honournble A person a4 
my lord’s grace of Canterbury, and there is not 
the last cause of auy aggrievance or wrong 
that he hath done to nıy lord of Lincoln, there= 
fore in damage 1 join with ıny lord Finch.” 


Secretary Windebanck, and Secretary Cook, 
did both jom with my lord Brampston for the 
bishop of Lisculn, and with my lordFinch for 
Mr. Oshaldston.. 


Mr. Comptroller. “ Mytords; For Osbald- 
um, eonsidering his place, I cannot but con- 
demn him very mich, for by what hatt been 
atedged, I verity beitere that he did prean ıny 

| 
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Lord Treasurer, and ıny lord archbisbop of, dowed by tlıe colours of probability of appe» 


Canterbury: And ıny lord bishop of Lincoln, : 
and Mr. Osbaldstun, are both guilty of crines | 
in a higb nature ; one would hfve thought that ' 


my lord bishop of Lincoln, being a person of 


that place and quality, should not have run him- 


self ınto such danger as to have meddled with 
such matters; for had he not met with good 
counsel, I conceive that be had plunged hinrelf 
in as deep as Ostaldston in these practices. 
And as for Osbaldston’s Sentence, I ayree with 
my lord Finch. And for my lerd bishop of 
Livcoln, I hold wirh my lord Bramstone. As 
for ıny lord of Canterbury his carriage, it is 
well known to be upright, and ılıerefore I leave 
ıt.” „r 


Lord Newburgh. “ My lords; For Osbald- 
ston, I find 'him guilty of every part of the 
charge; for the dther I cannot sentence ‚so 
deep; for I think my. lord of Lincoln is not 
guilty of the plotting and confederating, for the 
scandalizing of those two honourable persons; 
I leave it to yuur lordships judgment, and lay 
all tbe charge upon Osbalds:on.” 


The Earl of Dorset’s Speech at the Sentence 
of Mr. Osbaldston : 

“ Arıstotle in his politicks, admits not in the 
government, of any 'school-master to tlıe exer- 
cise of civil dı.ties, schoul-wästers commonly 
proving tie apcs oi tyranny; and being used 
to iimperivusness over scholars, if, you put a 
sword of justice into hıs hand, you may easily 
guess how he will lay about him in the state 
andcity. I know not with what spirit of va- 
mity this school-master was possessed, but we 
see tlice monstrous birth ofit;; ifthe pedant bad 
kept witlin his rules, he might have been taught 
uot to have disturbed government. Lonk upon 
thig- pragmatical person, and behold the fact, 
aud what were the motives, what the reasons 
to bring himself upon the stage... His äl 
tiwughts exprest in ınk as black as his crime; 
_ his pen was sreeped in vinegar and gall. What 
was it that stained tlıe biskop of Lincoln’s ear 
with tlıe poison.of ignominious titles? It was 
the pedant. Who was it, that asa thief that 
bal stolen another's good name away, cries, 
burn ıny letters, on purpose tö go in Jarkness 
oftle night? It was a parson. Who was it 
‘ that endeavoured to stain the purity of my 
lord archbishop’s honour with foul aspersions 
of titles, "“ little grace, little urchin, vermin, 
&c.? It was Mr. Osbaldston. 

“Well, I willspeak what I think, I fear none 
but God and tlıe king, and I speak in truth, I 
aın sure I shall ofend neitber of them, I have 
enquired of them who are learned in the laws, 
wlıo say, That the plainest sense is to be taken. 
The divines will tell you, thut the eusy places 
shall explain the more obscure. And it any 
man would examine those letters, and with ju- 
dieious comparing £he title of * little grace’ with 
tie other, he will be forced to confess the sense 


of the otlier, or else be blind at noun-day. | 
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“ But, my lords, I think the school-master 
alleges his services to the Commonwealıh, and 
his being slıghted for it; tlıat he hath been 
these many years, and dedicated bis pains and 
time fur ıhe good of the flowers ofthe kingdom, 
generosa debentur. „ But I will consider Im a 
a man subject to his passion, (which to take 
away, were to take the man hinself:) I will 
allow him his infirmities, but observe a Inte 
bis envy, see his merits and deserts, which he 
bath sd er abused, with the beight of inso- 

d äccens, to the very secreis of 
empire and government; to the disgrace ofıhose 
men of wbich the Commonwealth consists. I 
know not, (my lords) the fault of the man ma 
transport my Speech that I abuse your pau- 
euce; but I shall give my censure of hm; I 
learned in the university, haw that a syllorism 
doth ever follow the wurst part, ‘ sequitur de 
‘teriorem ad parten,’ I am A Iutter 
doth: he might have found a better niedium to 
make up.a syllogism of a lıbel, for be hath con- 
cluded ın the worst body of all the figures, ıız. 
in Bocardo: Sol must concur with my lord 
Fiuch in censure. 

“ As fur my lord of Lincoln, linked in this 
cause, I honour the man for many causes, ıu 
many relations, but for his secretary Walker, 
and the clerk of his kitchen, and the ret 
(where-ever the leiters were found); they bare 
dealt hke Acteon’s hound, that turned against 
and devoured his master; the false secretar, 
the unjust steward, anı unlawful clerk of the 
kitchen, who were fed at ıny lord Lishop ol 
Lincoln’s table in his prosperity, and now un 
his adversity they fall upon their master to de- 
vour him. I must say of him, he bath forgotten 
himself, and agree to the censure which tie 
lord chief justice Bramstone hath given agaıns 
him. He did not as Peter did, when he bad 
denied his master, gone out and weep bitterly 
for his offence; but he justifies himsell, and 
therefore he is fallen into the lime-twigs ol lu 
adversary.” 


The Earl of Arundel. “My lords; For 
Osbaldston, I find him guilty of every part of 
the charge ; and that be ıs not sentenced ına 
higher nature is, * causa de bona fortuna, for 
had he been suffered to have persisted in his 
course, he had surely fallen into most danger- 
ous ertor. And therefore I join in sentenct 
for him with my lord Finch., 1 am for 
my lord bishop of Lincoln, he hatlı shewed hm- 
self very indiscreet, being a person of place and 
quality, he now falls low in his estate and ni 
nity ; and thesethings will make his spirit fal 
lower than his body ; and tberefore I agree ın 
all things with my lord Finch.” 


Marquis Hamilton. “ My lords; Far Or 
baldston, I find him guilty of the whole Charze. 
For ıny lord bishop of Lincoln, I cannot find 
him »o deeply guilty as Osbaldston. But cer- 


But as wutb may be cleared by strong and | tainly my lord’s grace of Canterbury hath been 
sulid reason, so it ımay be darkened and sha- | exceeding)y wronged. Therefore ] give dr 
J 
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mages with my lord Finch. And for Osbald- 
ston, I sentence him withmy lord Finch. And 
as for my lord bishopot Lincoln, I join with my 
lord Brampston.” 


The Earl of Manchester, Lord Privy-Seal. 
“ My lords; Eor Osbaldston, if you take his 
words, his meaning, and the end, they will ap- 
pear to be very heinous. 1. His words, to 

ring contempt and dısgrace upon my lord bi- 
shop of Canterbury. 2. Ilis meaniug is ex- 
pressed in the words themselves, to be against 
two honourable persons. 3. And for the end, 
tbat was ınost dangerous and pernicious,. It 
was to overthrow and work the confusion and 
ruin of my lord’s grace of Canterbury. 

« Setting aside all the witnesses, I will con- 
demn my lurd Bishop of Lincoln out of his uwn 
mouth, for he denies all. 1. He denies the re- 
ceiving of the letter. 2. The ehtertaining of 
then. 3. T’he publishing of them. Not as 
Peter did when he had denied his Master, to go 
out and weep bitterly for lıis offence, but to 


justify himselt: Yet how can my lord of Lin- 


coln deny the letter that he wrote with his own 
hand, and yei he will not confess it to be his 
own letter. 

“ And alter he was prisoner inthe Tower, he 
called to Mr. Cadwallader Powel, and demand- 
ed if any of Mr. Oshaldston’s letters were 
found? Who answered, That they were found. 
Then said the bishop, Osbaldston is undone. 
2. He desired that tbey should be kept close 


and secret, 3. Though they were kept close, 


and only put into the pocket, ifthey conceru a 
public person, he is a libeller. 

« For Osbaldston, besides all the corporal 
punishment, I hold fit that he should acknow- 
ledge his offence in writing to my lord’s grace of 
Canterbury. 

“ And as forthe bishop of Lincoln, T hold 
that he should also make an acknowledgment 
in writing to the archbishop, for he is a person 
of great place and quality. And ıny lord of 
Lincoln is under canonical obedience to the 
archbishop by kis oath, and disobedience is a 
breach of his oath; therefore he should ac- 
knowledge his oflence under his own hand. 

« For my lord’s grace of Canterbury, he hatb 
ever carried himself wit much gravity in his 
place, and piety towards God and the king, 
and the public good ; therefore 1 leave him ia 
bonour as I found him, and sentence the bishop 
of Lincoln with my lord Bramstone:: and Os- 
baldston with my lord Finch.” 


The Earl of Holland joined in sentence 
sith my lord Finch for Osbaldston, and with 
my lord Bramstone tor the bishop of Lincoln. 


The Lord Keeper. “ Mylords; IfI be not 
mistaken, it is misspending of time in opening 
tbe cause, therefore I shall use as much brevity 
as may be. And, first, I sball begin with tlıe 
first letzer, and thiak ıt fit that thıs letter, and 
all the copies thereof, should be suppressed. 
Yet I’ may make this use of it, That Osbaldston 
and my lord bishop had a long time cuntinued 
intercourse of writing scandalous letters, and 

voL. 11. 


false news.— Again, I make this use oft, That 
my lord of Lincoln baving received such a let- 
ter so scandalous against the king and state, did 
conceal the same. 

« My lords, for the letter of the 9tlı of Jan. 
my lord bishop of Lincnin doth deny that he 
received it; nnd therefore I think that he con- 
ceired it to be a scandalöus letter, which made " 
him to deny it Again, he kept the letters by 
him, that he might have the words ready to tell 
unto every one at his pleasure. And as forthe 
letter of the 30th of Jan. he denieth to make a 
perfect answer to it. 

‘“ It was the saying of one that was late 
Lord Chancellor, © That he neverliked a cause, 
‘ where tiere were divers Answers in it;’ nci- 
ther can I like ıhis, when ıny lord bishop of 
Lincoln hatlı been so often examined, and will 
not make a perfect answer, fur be hathı thrice 
been examived upon this letter, which is a . 
shrewd argument unto me, ıhat he knew well 
that there was scandalous matter contained 
in it, 

« Next, my lords, ıs the publishing of these 
libellous letters, and I think ir very fit that my 
lord of Lincoln should be charged with tbe pub-. 
lishing of them. Iftbey were in the band-box, 
then ıhat was a publishing of them; and he 
delivered a letter to his secretary, wliich was a 
publin ne thereof.—But it is true, if a man de- 
iver a letter to his secretary, and command 
that he should keep it secret, I conceire that is 
not a publishing ofit. Ifıhere were no other proof 
but this, } should think my lord bishop of Lin- 
coln and Mr. Osbaldston to be guilty, not only 
of contriving, but also of publishing and divuly- 
ing scandalous Libels aguinst the lord archbi- 
shop of Canterbury, and the stute.—As for 
Witnesses, although there is no need, for it is 
plam without witnesses, yet there be divers 
witnesses that prove it. 

« Now it remains that I should proceed to 
Cansure. It concerns the late Lord T'rensurer, 
one of his majesty’s privy-council, and my lord 
archbishop ot Canterbury, two honourable per- 
sons: And my lord archbishop had not only 
been a friend Co the bishop uf Lincoln, bit n 
faitlıful mediator for him to his majesty, and 
was always very faithfu] in returning his ınnjes- 
ty’s answer unto him ; and yet notwitlistanding 
all this, my lord of Lincoln hath done many 
heinous offences against the said archbishop of 
Canterbury. For Osbaldston his Censure, I 
agree with my lord Finch, and do ndd thereunto, 
confession of ıhe offence, and submission. And 
for my lord bishop of Lincoln, I agree with my 
lord Bramstone.” 


The SEXTENcE of tbe Court was, 


« That Mr. O»baldston should be fined 
5,0001, to the king, and pay 5,0004. danınges to 
the archbishop; be deprived of all spirnual 
dignities and promotions ; imprisoned during 
the king's pleasure, and make submission.— 
That the bishop of Lincoln be fined in 5,0001. 
to the king, and 3,000/. to the archbishop; to 
be.imprisonegl during the king’s pleasure, and 

36 
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to make submission.—And Osbaldston was 
sentenced to stand in the pillory in the Dean’s- 
yard, before hıs own school, aud his ears Lu be 
only nailed to the pillory.” 


It so happened. thougb the report was that 
Osbaldston was run away, tbat he was in Court 
standing in the cruud at the Censure; and 
when he beard the said censure of some of the 
lords, he guessed the cause would go against 
him, and knowing the rule of the court, That 
if ıhe warden should espy him ın court, he 
miglıt comınand his tipstait to apprebend him ; 
a5 soon as the major part of the court had past 
‚ Censure upon him, altbough the Lord Keeper 
had not then given his sense ; therefore he got 
out of court, went to his study at the school, 
burnt some papers, and writ on a paper, wliich 
be left on his desk, * That if the archbishop en- 
© quire after me, tell hun, I am gone beyond 
© Canterbury.” \Whereupon messengers were 
sent to the port-towns to appreliend him ; but 
he lay hid in a private house in Drury-Lane, 
ull the parliament metin November, 1640.* 


Concerning this Bishop and this Case lord 
Clarendon writes thus: “* Dr. Williams, as is 
said, was a man of a very imperivus and fiery 
temper ; he had been Kevper oftlie Great Seal 
of England in the time of kıng James. After 
bis removal from ıhat charge, he had lived 
splendidly in his divcess, and made himself 
very popular amongst those wlıo bad no rever- 
ence fur ıhe court; of which he would Ire- 
quently, and in the presence of many, speak 
with tyo much freedom, and tell many stories 
oftbings and persons upon his own former ex- 
perience ; in which, being a man of great pride 
and vanıtv, be dıd not always confine himself 
fo a precise veracity, and did often presume in 
those unwary discourses, to mention the person 
ef the king with too little reverence. He did 
aflect to be thought anenemy to the archbishop 
of Canterbury ; whose person he seemed ex- 
ceediugiy to conteınn, and to be much dis- 
pleased wirh those Ceremonies and Innovations, 
as they were then called, which: were counte- 
nanced by the other; and bad himself pub- 
lished, by his own authority, a Book against 
tbe using those Ceremonies, in which there was 
much good learnıng, and too little gravity for a 
bishop. His passion and his levity, gave every 
day great adyantages to those who dlıd not love 
him, and he provoked too many, not to have 
those advantages made use of: so that, after 
scveral Informations against lim in the Star- 
Chamber, he was sentenced, and fined in a 
great sum of money to the king, aud committed 
pri:oner tothe Tower, without the pity, or com- 
passion of any, but those, who, out of hatred 
to the government, were sorry that they were 
without so useful a champion ; for he appeared 
to be a man of a very corrupt nature, whose 





* Some curious particulars, respecting tie 
Case, are collected by Mrs. Aiacaulay, in the 
second volume of her History, p. 434 et seq. 
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passions could have trausported him into tlıe 
most unjustifiable actions. Ile had a taculty 
of making relations of things dune in bis own 
resence, and discourses made to hiniseli, or ın 
hi own bearing, with all the circumstances uf 
answers, and replies, aud upon arguments of 
great moment; all which, upon examination, 
were still found to have vorhing in tlıeus tbat 
was real, but to be the pure eflect of his own 
invention. After he was senteuced in tl,e Star- 
Chaınber, some of his friends resorted to him, 
to lament, and condole with hin for his nuisfur- 
tune, and some ofthein seciwed to wonder that 
in an aflair ofsuch a nature, he had not found 
means to have made some Submission, and 
Composition, that migbt have prerented the 
public hearıng, which proved so much to bis 
prejudice in point of reputation, as well as 
profit. He answered them with all te for- 
mality imaginable, * That they had reason in- 
© deed to wonder at him upon the event; but 
“ when they shauld kunw how he had gover.cd 
“ Jinmsschf, he believed they would cease to think 
* him woıthy uf blame.’ And then related to 
them, * That as soon as publication had passed 
“in his cause, and the books were taken out, he 
“had desired bis couucil, who were all able 
‘ men, and some of them very eminent, in tlıe 
‘yacation time, and they at anost leisure, to 
‘ meet together, and carefully to look over, and 
© peruse all the Eridente that wastaken on both 
“sides ; and that then they would attend him 
‘such a morning, which he appointed upon 
their consent, at his own house at Westmiu- 
“ster: Thattbey came at the time appointed ; 
< and being thenshut up in a roum togeiber, he 
“asked ıbem, whether they had sußicieitly pe= 
‘“rused all the Books, and were throughly in- 
‘ formed of his Case? To which they all an- 
€ swered, that they had not only read ılıem all 
© over together, but had severally every man by 
himself perused them again, and tliey be- 
“lieved they were all well informed of the 
“whole. That be then told them he had de- 
€ sired this conference with tbem, not only as 
his council, by whose opinion he meant to 
‘“ govern hiınself, but as his particular friends, 
“ who, he was sure, would give him their best 
“ advice, and Be him to do every thing 
“ as they would do themselves, if they were ın 
© his condition, That he was now offered to 
“ make his peace at court, by such an huinble 
‘ Submission to the king, as he was most in- 
‘ clined, and ready to make; and which he 
would make the next dayafter bis cause was 
€ treard, though be should be declared to be in- 
* nocent, of which he could make no doubt; 
€ but that which troubled him for the present, 
‘ was, that the infamousness of tbe Charge 
“ against his, which bad been often exposed, 
“and inlarged upon in several motions, had 
‘been so much taken notice of ıbrough the 
‘ kingdom, that it could not annsist with his 
‘ honour to divert the hearing, which would be 
‘imputed to bis want of confideuce iu bis inno- 
€ cenc#, since men did not suapect his x 
° f be durst rely upon the other; but that be 
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“ was resolved, as he said before, the next day 
“after he should be vindicated from those 
° odious aspersions, he would cast himself atthe 
‘ king’s feet, with all the humility, and sub- 
“ mission, which the most guilty man could 
“ make profession of. It was in this point he 
< desired their adrice, to which he would, with- 
* out adheriug to his own inclinatien, entirely 
‘ conform himself; and therefore desired them, 
* singly in order, to give him their advice.’ He 
repented the several, and distinct discourse 
every man had made, jn which he was so punc- 
tual, that he applied ıhose phrases, and ex- 
pressions, and ımanner.of speech to the several 
men, which they were all taken notice of fre- 
quently 10 use; as many men have some pe- 
culiar words in discourse, which they are most 
deligbted with, or by custom most addicted to : 
and ın conclusion, * That they were unanimous 
° in their judgments ; that he could not, with 
€ the preservation of his honour, and the opinion 
“of his integrity, decline the public hearing ; 
“ where he must be unguestionably declared 
‘ janocent ; there being no crime, or misde- 
€ menanor proved against him insuch a manner, 
“as could mate him liable to censure : they 
© all commended his resolution of submitting to 
© the king assoon ashe had made his innocence 
‘to appearg and they all advised him to pur- 
‘ sue that method. This, he said, had swayed 
“him ; and made him decline tlie other expedi- 
€ ent, that had been proposed to him.’ 
* This. relation wrought upon those to whom 
it was made, to raise 2 prejudice in then 
against the justice ofthe cause; or the reputa- 
tion of the council, as they were mostinclised ; 
whereas tlıere was not indeed the least shadow 
of truth in the whole Relation; except that 
there was such a meeting, and conference, as 
was mentioned, and-which had been consented 
to by the bishop upon the joint desire, and im- 
rtanity of all the council; who, at that 
:onference, unanimously advised and desired 
kım “to use all the means and friends he 
° could, that tlıe cause might not be brought to 
“hearing; but that he should purchase his 
‘ peace at any price ; for that if it were heard, 
* he wonld be sentenced very grievously, and 
€ that ıhere were many things proved against 
‘him, wInch would so much reflect upon his 
“ honour, and reputation, aud the more for 
“being a bishop, that all his friends would 
* abandon him ; and be for ever after ashamer 
‘ to appear on his behalf.” Which advice, with 
great passion, and reproaches upon the several 
persons for their presumption, and ignorance in 
matters so much above them, he uttery and 
scornfully rejected. Nor indeed was it po«- 
sible, at that time, for him to have made his 
peace; for though upon some former addresses, 
and importunity on his behalf by some persons 
of power, and place in the court, in wbich the 
queen herself had endenvoured to have done 
him good ofüices, the king was inclined to have 
saved him, being a bishop, from the infamy he 
must undergo by a public Trial; yet the bi- 
abop’s vanıty had, in those conjunctures, so far 


transported him, that he had done all’he could 
to have insinuated, “that the court was 
“ ashamed of what tlrey had done; and had 
‘ prevailed with some of his powerful friends 
“tn persuade him to that composition :’ Upon 
which the king would never hear more any 
person who moved on his behalf. 

“« It had been once mentioned to him, whe- 
ther by authority, or no, was not known, ‘ that 
‘ his peace should be made, ıf he would resigä 
“ his bishopric, and deanery of Westminster, for 
‘“ he had that in commendam, and take a good 
“ bishopric in Ireland ; which he positively re- 
‘ fused; and said, he had much todo to defend 
‘ himself against the Archbishop here; but if 
‘ he was in Ireland, there was a man, meaning 
“the earl of Strafford, who would cut off his 
‘“ head within one month.’ 

"* This Bishop had been for some years in the 
Tower, by the Sentence of the Star-Chamber, 
before thıs parliament met; when the lords, 
who were the most active and powerful, pre- 
sently resolved to have him at liberty. Some 
had much kindness for kim; not only as a 
known enemy to thearchbishop of Canterbury; 
but as a sapporter of those opinions, and those 
persons, which were against the Church itself. 
And he was no sooner at liberty, and brought 
into the Imüse, but be defended, and seconded 
the lord Say, when he made an invective with 
all the malice, and bitterness imaginable, against 
the archbishop then in prison ; and when he 
had Eoncladed; that bishop said; “ that he had 
“Jong known tbat noble’lord, and had always 
‘ beliered him to be as well affected to the 
“church as himself;’ and so he continued to 
make all his address to that lord, and those of 
the same party. Being-now in full liberty, and 
in some credit, and reputation, he applied 
himselfto che king ; and made all possible pro- 
fessions of duty to his majesty, and zeal to the 
church ; protesting ‘to have a perfect detes- 
€ tation of those persons, who appearced to have 
© no affection or duty towards his majesty, and 
‘ of all evil intentions against the religion esta- 
* blished ; andthat the civility he had expressed " 
“towards them, was ouly out of gratitude for 
© the good will they had shewed to him;. and 
© especially that he might the better promots 
* his majesty’s service.” And it being his turn 
shortly after, asdean af Westminster, to preach 


'beforethe king; hetook occasion to speak of 


the Factions in Religion ; and mentioning the 
Presbyterian Discipline, he said, “it was a go- 
€ vernment only fit for taylors and shoemakers, 
“and the like: not. for noblemen, and gentle- 
“ men” which gave great scandal, and offence 
to his great patrons ; to whom he easily recon- 
ciled himself, by making them as merry with 
some sharp sayings of the court, and by per- 
forming more substantial ofices for them. 

«“ When, upon the Trial of tlıe earl of Straf- 
ford, it was resolved to drcline the judgınent 
of the house of peers, anıl to proceed by Bill 
of Attainder ; and thereupon it was very unrea- 
sonably moved, ‘ That the bishops might have 


“no vote in the passing that act of parliament; 
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* because they pretended it was to have their 
“hand in blood, which was ugainst an old 
© canon ;’ this bisbop, without communicaung 
with any of his brethren, very frankly declared 
his opinion, “thatthey ought not to be present ;’ 
and offered, not only ın his own name, but für 
the rest of the bisliops, ‘ to witlidraw always 
“ when that business was entered upon :’ and 
so betrayed a fundamental right of the whole 
Order ; to the great prejudice of ıhe king, and 
to the taking away the lıfe of tat person, wlıo 
could not otherwise have suffcred. 

“ And shortly after, when the king declared, 
that be neither would, nor could ın cunsci- 
eucc, give his-royal assent to that Act of At- 
taioder ; when the tumults came about the 
court with noise and clamour for Justice ; the 
lord Say desired the king to confer with his 
bisliops for the satisfaction of his conscience ; 
and desired him to speak with that bishop in 
the poiut. After muclı discourse together, and 
the king insisting upon many particulars, wbich 
might induce others to consent ; but were 
known to himself to be fulse; and tlıeretore 
be could never in conscience give his own con- 
sent to them; the bishop, as hatlı beeu men- 
tioned before, amongst other arguments, told 
him ; “ that he must consider, tlıat as he had a 
* private capacity, and a public, so he had a 
* public conscience as well as a private; that 
€ though his private conscience, asa man, would 
® not permit lim to do an act contrary to his 
“own understandnig, Judgment, and conscı- 
“ence; yet his publ:w conscience, as a king, 
* which obliged hin to do all things for the 
“ good of his people, and to preserve his king- 
‘ dom in peace for himself and his pusterity, 
“ would not only permit him to do that, but 
‘even oblige, and require him, That be saw 
° iu what commotion the people were ; that his 
° ownlife, and that of the queen’s, and the royal 
“issue, ınight probably be sacrificed to that 
© fury; and it would be very strange, if bis 
* conscience should prefer the life of one single 
€ private person, how innocent soever, before all 
° those Schz 
‘ kingdom.’ 

« This was the argumeutation of that un- 
happy casuist ; who truly, it may be, did be- 
lieve hiniself; for towards the end of tlıe war, 
and when the king’s power declined ; he, being 
then an archbishop, did in person ussist the 
rebels to take a castle of the king’s ; in which 
there was a garrison, aud-which wastaken by a 


er lives, and the preservation of the 


long siege ; because be might thereby the 
better enjoy the profits of his own estate, which 
Iny thereabouts. Upon all these great sernce 
he had performed for the party, le grew ererı 
day more imperious; and after ıhe king thoyglı 


it necessary to make him archbishop of Yark, 
which, as the time tbeu was, could not qualig 


him to do more harm, and ınight possibly d»- 


pose, and ublige him to do some good ; hecar- 


ried himself so insolently, in the house and oxt 
of the house, to all persons, that he became 
much more odious universallv, than ever ıbe 


other archbisbop had been ; having sure more 
enemies than he, and few or no friend, di 
wbich the other had abundance. And ıke | 
great hatred of this man’s person and ber 


viour, was the greatest invitation to the house 


of commons so irregularly to rerive that Blu 


remove the Bishops.” 
Wilson, bowever, in Lis History ofıhe Li 
and Reign of Jaınes che First, speaks ver 


favourgbly of him; and Hacker, bishup dl 


Litchfield (who had been his chaplaia) ha 


left an ample and encomiastic sccount olhi 
Life. He waseunuchus ab utero; yer Wilson 


tells us that bis intimmacy with the countes 


of Buckingham gave rise to scandal: be had 


been chaplain to Bacon, from whom the Greit 


Seal being taken in. May 1621, it wasin July 
following (having been beld two montks br 


commissioners) given to Williams, as Lord 
Keeper. In the same mouth he was made 
bisbop of Lincolu. He beld the seal someak:i 
more than four years. From Lincoln, Ie wa 
translated to York in 1641, and he died &ı 
1650. He seems to have beea of arashı and 
insolent, though servile, temıper, and of seifsh, 
teınporising and trimming political cundıct. 
For more respecting him, see the Xvte io 
vol. 2, p. 1163, and the Case of the were 
Bishops, a. ». 1641, post. —He had, preached 
king James’s funeral sermon, and printed ı 


with the tille of Great Britain’s Solomon” 
The text was 1 Kiugs, c.xi. ver. 41, 42,00 
part of 43. Of the Discourse Harris mis 
Life of James gives some specimens, which #:1 
probably be suflicient for most reader, Te 


Nattery is atleast as gross as nught Be expected: 


the style is pedantic, agreenbly to be tasteand 
practice of the time. The preachet eshibik 
sußicient powers of’ invention in bis praiesoi 
the modern Solomon, and very considerabr 
industry and ingenuity in the discovery of ıe 


semiblances between him and his protutype. 
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147. Proceedings in the Case of 
and Joun HaMmPDen,* esg. 
A.D. 1637. 


The Speeca of Tuomas Lord Coventer, Lord 
Keeper of ıhe Great Seal of England, by 
command from his majesty, to all the Judges 
of Assize of England, in the Star Chamber, 
June 17, 1635. 

MY Lords the Judges; The Term being done 

and ended, the Assizes are at hand : you are to 

divide yourselves for your several circuits. ‚Cir- 

-caits are for the service of the king and the good 





® «Mr. Hampden was a man of much greater 
cunning, and it may be, of the most discerning 
spirit, and of the greatest address and insinua- 
tıon to bring any thing to pas: which he desired, 
ofany iman of that time, and who laid the de- 
sign deepest. Fle was a gentleman of a goud 
extracıion, and a fair fortune, who, from a life 
of great pleasure and licence, had on a sudiden 
retired to extraordinary sobriety and strictness, 
and yer retained his usual chearfulness and af- 
fability; which, together with the opinion of 
his wisdam and justice, and the courage he had 
shewed in opposing the Ship-ınoney, raised his 
reputation to a very great height, not only in 
Buckinghamsbire, where he lived, but generally 
tbroughout the kingdom. He was not a man 
of many words, and rarely bezun the discourse, 
er made the first entrance upon any business 
that was assımed;; but a very weighty speaker, 
and after he had heard a full debate, and ob- 
served how the house was like to be inclined, 
took up the argument, and shortlv, and clearly, 
and craftily, so stated it, that he commonly 
conducted x to the canclusion he desired ; and 
if he foand he could not do ıhat, he was never 
without the dexterity tu divert the debate to 
anotber tiıne, and to prevent the determining | 
any thing in the negative, which mighi prove 
inconvenient in ihe future. Ile made so great 
a shew of civility, and modesty, and humility, 
and always of mistrusting his own judgment, 
and esteewing his with wlıom he conterred for 
'tbe present, that he seemed to lıave no opinions 
ur sesvlutions, bat such as he contracted from 
the information and instruction he received 
upon the discourses of others, whom he had a 
wonderful art of governing, and leading into 
his principles and inclinations, whilst they be- 
lieved that he wholly depended upon their 
counsel and advice. No man had ever a greater 
Pr over himself, or was !ess the man that 
seewned to be, wlıich shortly üfter appeared 
to every body, when he cared less to keep on 
the ae.” Lord Clarendon. : 

To which, when relating tbe circumstance of 
his death, be adds: 

“ He was a gentleman of a good family in 
Buckinghamsbire, and born to a fair fortune, 
and of a most civil and affable deportment. 
In his entrance into ths world, he indulged to 


Suıp-Möney, between the Kına 


in the Exchequer, 13 Cnarres1.f 


ofthe people; they are the execution of the . 
king’s laws, and administration of jusuce. In 
the Term, the people follow and seek after Jus- 
tice; but in the Circuit, Justice followeth and 
seeketl after the people. So gracious is the 
frame and constitution of the king’s govern- 
ment, that twice a year, at the least, Justice fol- 
loweth the subjects home to their own doors; 
which, as it is a great ease to the trouble, charge, 
and travail of tlıe country; so it giveth the peo- 


himself all the licegce in sports and exercises, 
and cnmpany, which were used by men of the 
most Jolly conversation. ‘Afterwards, he retired 
to a more reserved and mielancholy society, ye 
preserving his own natural chearfulness, and 
vivacity, and above all, a flowing courtesy to 
all men; though they who conversed nearly 
with him, found Lim growing into a dislike of 
the Ecclesiastical Government of the Church, 
yet most believed it rather a dislıke of some 
churchmen, and of some introducements of 
theirs, which he apprehended might disquiet . 
the public pence. He was rather of reputation 
in his own country, tban of public discuurse, 
or fame in the kingdoni, before the business of 
Ship-money':: but then he grew the argument 
of alltongues, every man enquiring who, and 
what he wa«, that durst, at his own charge, 
support the liberty and property of the king- 
dom, and rescue lus country, as he thoughr, 
from being made a prey to the court. His car- 
riage, tlıroughout this agitation, was with that 
rare temper and modesty, that they who watch- 
cd him narrowly to find some advantage against 
his person, to make bin less resolute in his 
cause, were compelled to give hin 3 just testi- 
mony. And the judgment that was given 
against him, infinitely more advanced him, 
than the service for whichit was given. When 
this parliament begun, being returned knight 
of the shire for the county. where be liwed, the 
eyes of allnfen were fixed upon him, as their _ 
Patrie Pater, and the pilot that must steer the 
vessel, througb the tempests, and rocks which 
tbreateued it. And I am persuaded, his power 
and interest, at tbat time, was greater to do 
good or hurt, than any man’s in the kingdom, 
or than-any man of his rank hath had-ın any 
time: for his reputation of honesty was uni- 
versal, and his aflections seemed so publicly 
guided, that no corrupt, or private ends could 
biass theın.— le was of that rare affability, and 
temper in debate, and of that seeming humility 
and submission of judgment, as if he brought 
no opinion of his own with him, but a desire of 
information, and instruction; yet he bad se 
subtle a way of: interrogating, and, under the 
notion of doubts, insinuating his objections, 
that he infused his own opinions inte those 
from whom he pretended to learn, anıl receive 
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ple a better.knowledge of Justice; and the end 
of it, that ıhey ınay bless God and the king for 
the same. 

It hath been the custom, that before your 
Circuit you should receive such Directions as 
the king, or his council, thınks seasonable to 
iımpart unto you, for the service of the king and 
weal of the people: In tlie declaring whereof, I 
shall say little of the just acts you are to do 
between party and party, only that you do 


them. And even with tlıem who were able to 
preserve themselves from bis infusions, and dis- 
cerned those opinions to be fixed in him, with 
wbich they could. not comply, he always left 
tbe character of an ingenious, and conscientioys 
person. He was indeed a very wise man, and 
of great parts, and possessed with the most ab- 
solute spirit of popularity, aud the most ab- 
solute faculties to govern the people, of any 
man I ever knew. For the first year of the 
parliament, he seemeil rather to moderate, and 
soften the violent aud distempered humours, 
than to inflame them. But wise and dispas- 
sioned men plain!y discerned, that that mode- 
ration pruceeded from prudence, and observa- 
tion that the season was not ripe, rather than 
that he approved of the moderation; and that 
he begot many opinions, and motions, the edu- 
catıon whereof be cummitted to other men; so 
so far disguising his Own designs, that he seen- 
ed seldom to wısh more than was concluded ; 
and in many gross Conclusions, which would 
hereafter. contribute to designs not yet set on 
foot, when he found them sufficiently backed 
by majority of voices, he would withdraw him- 
self before the question, that ke might seem 
not to consent to so much visible unreasonable- 
ness; which produced as great a duubt in 
some, as it did approbation in others, of his 
integrity. What combination soever had been 
originally with the Scots for the invasion of 
England, and what farther was entered into 
afterwards in favour of them, and to advance 
any alteration of tie government in parliament, 
no man daubts was at least with the privity of 
this gentleman. 
“ After he was among those members ac- 
‚ used by the king of High Treason, he was 
much altered; his nature and carriage seeming 
much fiercer than it did before.” [Upon this 
passage Mr. Laing has a very shrewd observa- 
tion in relation to the character of king Charles, 
and the sentiments respecting him which his 
conduct had inspired.] “ And without ques- 
tion, when he first drew his sword, he thırew 
away the scabbard ; for he passionately op- 
posed the overture made by the king for a 
‚ weaty from Nottingham, and as eminentiv, all 
expedients that might have produced any ac- 
oommodatıons ın this that was at Oxford ; and 
was principaily relied on, to prevent any infu- 
sions which might be made int» the earl of 
Essex towards peace, or to render them in- 
efiectual, if they were made; and was inieed 
much more relied on by that party, than the 
geweral himself. In-ıhe-first egtranne iuto the 


equal right between poor and rich; the parti- 
culars are left unto yourselves, as they happen 
ın your Circuits. Bat since you are sent by the 
king to hear the causes of the people, it ıs his 
majcsty’s pleasure, that you so hear and order 
the same, that they may have no cause to com- 
plain to his majesty either for denial or delay 
of justice. 

Of ıhe Trial of capital offenders, I shall say 
as little; that part of Justice moreth in a frame, 


troubles, be undertook the command of a regi- 
meut of foot, and performed the duty of a 
colonel, upon all occasions, most punctualiy. 
He was very temperate ın diet, and a supreme 

vernor over all his passions, and affections, 
and had thereby a great power over other mens. 
He was of an industry and vigilance not to be 
tired out, or wearied by the most laborious; 
and of parts not to be imposed upon, by the 
most subtle, or sharp; and of a personal 
courage eoual to his best parts; so that he was 
an enemy not to be wished wherever he might 
have been made a friend; and as much to be: 
apprehended where be was so, as any man 
could deserre to be. And therefore his death 
was no less pleasing to the one party, than it 
was condoled in the other. In a word, what 
was said of Cinna, might well be applied to 
him; * he had a head to contrive, and atongue 
‘to persuade, and a hand to execute, any mis- 
‘ chief.” His death therefore seemed to be a 
great delirerance to the nation.” Lord Cla- 
rendon. 

+ “ Our grentest news here now is that we 
have anew Attorney General (William Noy), 
which is news indeed, considering the bumour 
of the man, how he hath been always en to 
entertain any cause whereby he might cinsh 
with the prerogative, but now, as Judge 
Richurdson told him,.his head is full of Pro- 
clamations and devices how to bring Money 
into the Exchequer. He hath lately found out 
among the old Records of the Tower some pre- 
cedent, fer raising a Tax called Ship Money . 
in all the port towns when the kingdom is in 
danger.” James Howell’s Letters, 248, B. 1, 
sect. 6, letter xi. to sir Arthur Ingram, dat. Jan. 
30, 1633 (1634). Ortber particulars ofthisNoy 
occur in other letters of Howell. Some men- 
tion of him as a lawyer was made by Thurlow 
C. and Buller J. in the Case of the bishop of 
London 7. Disney Fytche in Dom. Proc. 178. 
(See Cunningbam’s Law of en “Mr. 
Noy,” says Selden, (Table Talk) “ brought in 
Ship Money first for maritime towns, but that 
was like putting in.a little auger that after- 
wards you ınay putina greater. He that pulls 
down the first brick does the main work; 
afterwards it is easy to pull down the wall.” 
On the office of Attorney General and the 
operation of-the office upon the character and 
conduct of the oflicer, some observations will 
be found in the Case of Rex ©. Horne. a. D. 
1777. post. i 

“ The Narraow Seas were at this tinhe” (says 
Kenngtt) “ infested with Pirates: of all tie 
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and if all aflicers under you did their parts, you 
sliould walk in so straight a patlı, that you would 
find it very hard to tresd awry : therefore you 
had need to heed them narrowly, lest they per- 
vert justice. Look to the Corruptions of the 
Sherifis and their Deputies: tlıe partiality of 
Jurors; the bearing and sidiog with men of 
countenance and power in their country. When 
you meet with any such, your proceedings ought 
to be severe and exeinplary against them, other- 





neighbour nations, and tbe Dutch began to 
, challenge such a right of Fishery, as would 
have robbed the king of that Dominion, which 
lad been alway claimed and exercised by his 
royal ancestors. To carry on this new preten- 
sion, they encouraged their lenrned Grotius to 
assert their free use of Shipping, in a Treatise 
stiled Mare Liberum ; answered, and sufliciently 
refuted, by our excellent antiquary Mr. Selden, 
in bis Mare Clausum, of which the materials had 
been formerly tlırown together at the motion 
of king James, and were now put in order, 
and witlin a twelve month published at the 
command of kioug Charles. But this contro- 
versy was not Jikely to be determined in 
paper: Therefore to shew a just concern for 
tbe honour and safety of the nation, the king 
on May 5, published two several Proclamations. 
In the first declaring his royal will and plea- 
sure, ©“ That no mariner or seafaring men, 
‘ shipwriglhtor ship carpenter, whatsoever, being 
‘his majesty’s subjects, should ‘without the 
* King’s License, or or the License of tbe ad- 
‘ miral of England, enter ar atsempt or go 
* about to enter, into the service of any foreign 
‘ prince or state, or be employed out of this 
* realın in any sea service whatsosrver, unless it 
‘ were iu the king’s own service, or 0 some of 
‘his subjects. And if any atıhis time be in 
“the service of any foreign prince, that.tbey 
‘ forthwith return undera great penalty.’ Inthe 
other of the same date he decleres his farther 

easure © concerning the Flags to be employed 
* for his royal navy, as well as fur the in of 
€ his subjects of South aud North Eritain ; and 
€ counceiving it meet for the honour of the king’s 
* own Ships in big navy royal, and vf such other 
€ Ships as are, or shall be employed, in the 
# king’s immediate service, that the same.be by 
“ıheir Flags distinguished from the ships of 
& any other of his subjects; doth therefore pro- 
‘ bibit and forbid, that none af the subjects of 
© any of his nations and kingdoms, shall from 
€ heuceforth presume to carry tlıe Union Flag 
‘in the main-top, or other part of any of his 
s ships, that is, St. Georges Cross and St. 
* Audrew’s Cross joined together; but that the 
‘ same Union F ne still reserveil as an orna- 
€ ment proper to the king’s own ships, and ships 
° in his immediate service and pay, and noue 
‘others. And hu majesty’s fartlıer will and 
“ pleasure is, that all other ships of big suljects 
“of England or South Britaju, hearing flags, 
‘ shall from henceforth carry the red cruss, 
° commouly called St. (reorge's cross; and also 
* that all che other ahips of the king’s suhjegte 
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wise Justice sball be ovenborne, howsoever in 
your own persons you bear yourselves with 
never s0 much uprightuess. | 

And because the time of Assıze is very short, 
and expireth in a few days, it is necessary that 
you allurd as much time as may be ugto those 
businesses that are most general, and most cun- 
cern tbe public; the Trıals of Nisi prius, and 
particular causes, they are in the number of those 
things that are not to be left undone; but those 


‘ of Scotland, should from henceforth carry tlre 


“ white cross, commoonly called St. Andrew’s 
“ cross. ee 

“ But the great dificulty was how to rawe 
money for fitting out a Navy suflicient to guard 
the seas; as necessity seemed now fo require. 
not only against the encroachmenis of the 
Dutch, but against tbe growing insolence of the 
Turkish and Algerine pirates. By degiees a - 
Project was framed out of ancient Records by 
Mr. Attorney General Noy, to impoe upon 
every sea-port and place of merchandize the 
finding such a number of ships and men, in 
proportion to their wealth and tsade, or to 
compound with commissioners at such a rate. 
The Arst Writ for ıhis Tax called Sbip-Mone 
was dated the 20:h of October, beginniog sich 
tbe city of London in this form: 


Tax Fırst Werıt ror Susır-Moner. 


© Carolus Rer, &c. To the Mayor, Commo- 
‘ naltyand Citizens of our City of London, 
“and to the Sheriffs of the same City, and 
© good men ın the said City and in the liber- 
* ties, and members of the same, greeting ; 


© Because we are given to understand that 
‘ certain :thieves, pirates and robbers of the 
‘sea, as well Turks, enemies of the Christian 
‘name, as others, being gathered together 
‘“ wickedly taking by force, and spoiling the 
“ships and goods aud merchandizes, not ouly 
“of our subjegts but.also of the subjects of our 
‘ friends in the sea, which hath been accus- 
“ tomed anciently ro be defended by the Eng- 
“lish nation; and the same at their pleasure 
‘ bave carried away, .delivering the men in the 
‘ same to miigerable captıvity. And forasmuch 
€ as we see them daily preparing all manner of 
‘ shipping further to ımolest our Merchants, aud 
‘ to grieve the kingdow, unless Remedy be not 
‘ sooner applied, and their endeavours be not 
“more manly met withal; also the dangers 
“ considered, which on every side in these 
‘ uimes of war do hang over our heads, that it 
‘ behoveth us and our subjects, to hasten the 
‘ defence of the sen and kingdom wiıh all ex- 
‘ pedition or speed that we can: We willing, 
‘by the help of Goil, chiefly to provide for 
‘ ine defence of the kingennı, safeguard of the 
‘ sen, security of our subjects, safe conduct of 
‘Ships and Merchaundizes to our kingdom of 
‘ England coming, and from the same kingdum 
‘to foreign parts passing: Forasmuch as we 
‘* and our progenitors kinge of kinglend, have 
* been always hereiwfore masters of the afore- 
* said sen, and it would be very isksame num 


EN ENT 








831] STATE TRIALS, 18 Cnarıes L 1637.— The King against John Hampden, esq. [832 


things that concern the reneral and public good, 
you are to account them as the weightier mat- 
ters ofthe law; and therefore you are to take 
them into your prime and chief care and cogi- 
tation. Now among those, I shall commend 
unto yotı in the first place, The preseuting and 
convicting of Recusants; fer as it concerneth 
Iteligion, so it hath relation to his majesty’s Pro- 
fits, which are two great motives, to which you 
may add a third, because the king hath many 





“ us, if that princely honour im our times should 
“ be lost, or in any thing diminished. And 
“ although that charge of defence, which con- 
* cerneth all men, ought to be supported by all, 
“ as bythe laws and customs uf the kingdom of 
“ England hath been accustomed to be done: 
“ notwithstanding, we considering, that you 
“ constituted in the sea Coasts, to whom by sea 
‘ as well great dangers are imminent, and who 
* by thesame do get more plentiful gains, for 
* the defence of the sea, and conservation of 
* our princely honour in tbat behalf, according 
€ to the duty of your allegiance against such 
* attempts, are chiefly bound to set to your 
“ helping hand : we command, firmly enjoining 
“ you the aforesaid mayor, commonalty and 
citizens, and sheriffs of the said city, and tbe 
good men in the said city and in the liberties, 
and members of the same, in the faith and 
* allegiance wherein ye are bound unto us, and 
* as ye do love us aud our honour, and under 
* the forfeiture of all which ye can forfeit to 
* us, that ye cause to be prepared and brought 
* to the port of Portsmoyth, before the first day 
* of March now next ensuing, one ship of war 
* ofthe burthen of 900 tons, with’ 350 men at 
€ the least, as well masters as very able and ex- 
* pert skilful mariners ; one other ship of war 
€ ofthe burthen of 800 tons, with 260 men at 
“ the least, as well skilful masters as very able 
“ and expert mariners; four other ships of war, 
“every of them of the burthen of 500 tons, 
€ and every of them with 200 men at the least, 
€ as well expert masters as very able and skilfül 
“ mariners; and one other ship of war of the 
* burthen of 300.tons, with 150 men, as well 
€ expert masters as very able and skilful mari- 
“ners. And also every of the said ships with 
“ Ordnance, as well greater as lesser, gun-pow- 
‘ der and spears and weepons, and other ne- 
€ cessary arms suflicient for war, and with 
“ double tackling and with victuals, until the 
“ said 1st of March competent for so many 
* men, and from that time for 26 weeks at your 
€ charges, as wellin victuals as men’s wages, 
* and other things necessary for war, dumag 
“ that time, upon defence of the sen in our ser- 
* vice in command of the admiral of the sea, 
‘to whom we shall commit tbe custody of the 
* sea, before the aforesaid 1st day of March, 
* and as he on our behalf shall command them 
* to continue, so that they may be there the 
“ same day at the farthest, to go from thence 
“ with our ships, und the ships of other faithful 
* subjects, for the safeguard of the sea, rind 
‘ delbars of youand zours, and repulse and 


ven since assigned these forfeituresto the pub- 
ic defence. - 

In the next place, I do require you, that you 

make a stifct inquiry after Depopulations and 
Inclosures; a criıne of a crying nature, that 
barreth God of his honour, and the king of his 
subjects: Churches and houses go down toge- 
ther, His majesty knoweth and taketh notice, 
that according to former directions given you in 
this place, you have given it in charge to the 
‘ vanquishing of whomsoever büsying tbem- 
‘ selves to molest or trouble upon the sea our 
“ merchants, and other subjects and faithful 
‘ people coming into our dominions for cause 
* of merchandize, or from thence returming to 
“their own countries. Also we have assigned 
‘ you the aforesaid mayor and aldermen, of the 
‘ city aforesaid, or any tlıirteen or more of you, 
“within tbirty days after the receipt of this 
“ writ, to assess all men in the said city, and in 
€ the liberties, and members of the same, and 
“the landholders in the’ same, not having a 
‘ship, or any part of the aforesaid ships, nor 
‘ serving in the same, to contribute to the ex- 
€ pence, about the necessary provision of the 
‘ premisses, and to assess and lay upon the 
‘ aforesaid City, with the liberties and members 
€ thereof, viz. upon every of them accordiug to 
‘ their estate and substances, and the portion 
‘ assessed upon then, and tn nominate and ap- 
€ point collectors in this behalf. Also we have 
€ assigned you the aforesaid mayor, and also 
€ che sheriffs of the city aforesaid, to levy the 
‘ portions so as aforesaid, assessed upon the 
‘ aforesaid men and landholders, and every of 
‘them in the aforesaid city, with the liberties 
‘and members of the same, by distress and 
* otlıer due means, and to commit to prison all 
* those whom you shall find rebellious, and con- 
“trary in the premises, there to remain until 
€ we shall give further order for their delivery. 
* And moreover we command you, that about 
& the premisses ye diligently attend, and do-and 
‘ execute those things with effect, upon peril 
‘ that shall fall’thereon, but we will not that 
€ ander colour of our aforesaid command, more 
© should be Jevied of the said men, tlan shall 
« sutfice for the necessary expences of tlıe pre- 
‘ misses; or that any who have levied waney 
* for contribution, to raise the aforesaid charges, 
‘should by him detain the same, or any part 
€ thereof, or should presume by arfy manner of 
‘ colour to appropriate the same to other uses. 
“ Willing, that if more than ınay be suficient 
‘ shall be collected, the same may be paid out 
€“ among the contributors, for the rate of the 
€ part to them belonging. Witness, myself at 
e Weiner tbe 20th day of October, in the 
© tenth year of our reign.’ 

“ This Writ was read in a common council 
held at Guildhall Dec. 2, where ıhe matter gave 
a general disgust, nnd brought out this Resolu- 
tion upon it. ° This Court, after due and seri- 
€ ous consideration taken of the premisses, con- 
€ ceiving that by their ancientliberties, charters, 
‘ and acts of parliament, they ought to be freed 
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grand Inquests to inquire of these things, but to 
little etfect: and without doubt the freeholders 
of England do hate and detestthem. Depopu- 
lation is an oppression of an high nature, and 
commonly done by the greatest persons ıbat 
keep tlıe Jurors under and in aue; nnd that is 
the cause there are no more presented and 
brought in question: but hewever your Charge 
and Inguiry, touching this point, hatlı not taken 
effect worthy his majesty’s care and your pains; 





< and discharged of those things which by the 
° said Writ are required by theın to be done, 
* doth order and agree, That the draught of a 
* Petition touching the snid business, this day 
‘ read to this Court, shall be engrussed, and 
* with all dutiful respect for and on this city’s 
* behalf, humbly presented to the king’s most 
* excellent majesıy.’ 


*“ Which Petition was drawn up, and present- 
ed in this form : 


* To the king’s most excellent majesty; The 
“ humble Petition of your faithful subjects, 
* tlie mayor and commonalty, and citizens of 
€ yourcity of London, most humbly shewing;; 
‘ That wbere your majesty by Writ bearing 
* teste 20 Oct. last, commanded your peti- 
* ttoners, at their charge to provide 7 ships of 
< war furnisbed with men, victual, and all war- 
“ Iıke provisions, to be at Portsinouth by the 
“first of March next, and to continue froın 
* thence by the space of 26 weeks in your ma- 
“ jesty’s service, upon the defence of tlıe scas, 
* and other causes ın the said writ contained :— 
* Your petitioners do in all submissive humble- 
* ness, and with acknowledginent of your sacred 
‘ majesty’s many favours unto your said city, 
“ inforın your majesty that they conceive, that 
* by ancieut privileges, grants, and acts of par- 
‘ Jlament (which they are ready humblyto oben 
‘ forth) they are exempt and are to be fıeed from 
“that charge. And do ınost humbly pray, 'Ihat 
‘ your ınajesty will be graciously pleased, Tlıat 
“ the petitioners, with your princely gruce ‚and 
‘ favuur, may enjoy the said privileges and 
‘ exemptions, and be treed from providing of 
‘ the said ships and provisions.—Aud they shall 
‘ pray, &c. 


«This Petition seemed to hare no other effect, 
but only to express a dissent, when there must 
follow a compliance. And the exnnple af 
submission, however extorted from the city of 
London, would have its sure and certain in- 
fluence upon all inferior places. The legal 
right of this aid was not yet disputed in any 
court of justice, but it crented a general offence 
and odium. ’'I'he nobility and gentry had ren- 
son to be jealous of any methnds of meising Mo- 
ney out of parlinment: ’Ihe merchants end 
traders hadthe Orievance ofthinking the whole 
burden cast upon them : The Clergy could not 
at first obtaın an Exemption from their con- 
siderable share in it; and the Country Farmers 
thought it little less than seizing their corn aud 
cattel to be sent on Shipboard. The murmurs 

voL, 111. 
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yet hıs majesty willeth, that you do not cease, 
but enquire on still; for it is his resolution, 
against all opposition, to make all men see he 
hat a care of this overspreading evil, und of 
the means of his penjle baving churches and 
towns demolished, and his people eiuten up like 
breaul, to satisfy the greedy desires vi a few, 
who du waste as profuscly, as they gather toye- 
tber unconscıonably, and bring unto their pos- 
terity lat woe which is pronoun«ed against 





were indeed so universal, and so artificialiy im=- 
proved by the enemies of the court, that they 
looked upon the deutlı of the projector to be a 
Judgment sent upon bis hend. Mr. Attorney 
General Noy departed tlıis life August 9.” 
‘Lord Clarendon speaking of the innosations 
ınade about this time in the proceedings of the 
Court of Star-Chamber, says, * These errors 
(for errors they were in view, and errors they 
are proved by the success) are not to be im- 
puted to the coırt, but to the spirit, and over- 
activity ol the lawyers themselves ; who should 
more carefully have preserved their profession, 
and its professors, from being profaned by.those 
services, which have rendered both so ohnoxr+ 
ous to reproach. There were two persons of 
that protession, and of that time, by whose 
several, and distinct constitutions (Ihe one 
knowing nothing of, nur carıng for the court; 
the other knowing, or caring for nothing else) 
‚those mischiefs were introduced, Mr. Noy, the 
Attorney General, aud sir John Finch, first, 
lord chief justice of the common pleas, and 
then lord keeper of the great seal of England. 
Mr. Noy upon the great fame of his ability and 
learning (and he was very able and learned) 
was by great industry and importunity from 
court, persunded to accept that place, for which 
all other men laboured (being the best for pru- 
fit, that profession is copable of) and so he suf- 
tered himself to be made the king’s Attorney 
General. 'The court uiade no impression upon 
his manners, upon his mind it did: and though 
he wore about him an affected morosity, wlıich 
made him unapt to flatter other men; yeteven 
that morosity and pride rendered him the most 
liable to be grossly flattered himself that can be 
imagined. And by this means the great per- 
sons, who steered the public aflairs, hy admir- 
ing his parts and extolling his judgment as be- 
hind his ‚buck, wrought upon him by degrees 
for the eminency of the service, to be an instru- 
ment in all their designs; thinking that he could 
not given clearer testimony, that his knowledge 
in the law was greaterthan all other mens, than 
by making that law wluch all other men be- 
lieved notio be so. Sn he moulded, fraw.ed 
and pursued the odivus and crying project of 
Soap; and with his own hand drew and pre- 
pared the Writ for Ship-Money, both which 
will be the Jasting monuments of his fame. In 
a word, he was an unanswerable instance how 
necessary a gond education and knowledge of 
men is to make a wise man, nt least a ınan fit 
for business.” 
‘“ On the death of Mr. Noy, sir John Banks 
3u 
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tbuse that * Iny house to house, and field to | the people in an Alehouse ; but if six, eixht, 
© field,’ to dwell alone in the midst ot the earth. | ten, or twelve, must be maintained by Ale- 


Ihe vext tl.ıng that I shall mention unto' vou, 
js, the rectilyıng aud reforming of Ale-houses 
and Tiprling-houses, and those I account one 
of tlie greatent pesis of the kingdom. First, 
theretore, leı none be enabled to set up or con- 
tinue without licence: there are a kind of peo- 
ple that do take upon tnem licences, recopni- 
zauccs, or laws, or what you will,and wbo have 
been a great deal tlie worse, because they see a 
great multitude tolerated that have no lıcence ; 
aud therefore 1 give ıt in charge, to take a 
course thut none be permitted unless they be 
licensed: And for the licensed Ale-houses, let 
tbem be but a few, and in lit places; if they be 
in private corners and ill places, they become 
the dens of thieves, they are the public stages 
of drunkeunessand disorder. In market towns, 
or in great places or roads, where travellers 
come, they are necessary, 

Next unto tlis, let (hose that be licensed be 
held st. ictly to it, according to law. It hath 
been observed, aud very truly, that in the Ta- 
verns, Inus, aud Ale-houses in England, by the 
falshoud -of tueir inensure, and their unjust 
prices, try have draun more money from the 
guest, than out of the Excise of Ale und Beer 
are drawn out ın llollaud. A strauge thing, 
that people for a public work, for any lang 
that is good, should be lotlı t» part with any 
thing, and yet. with open eves, ta sec theinselves 
deceived by such base aud lewd peopie. 

Next unto ti», let care be taken in the 
choice of Alchouse-keepers, that it be not ap- 
pointed tu be the Iivelilwo.l of a great family: 
one or two is enough to draw drink, and serve 





was constituted Attorney-General by patent 
dated Sept. 27, 10 Car. AudsirRobert lleath 
being witis ut reason given removed fıom ıhe 
houour ol lord chief Justice of the common 


‚pieas, sir John Finch was advanced to that 


honuur. Great were the discourses what the 
occasion sHould be of that sudden adrancement. 
But four days after the Writ for Sbip-Money 
cöming forth, it was conceived by coınmon dis- 
course, that be was to be instrumental to ad- 
vance tlıat business. Ilis concern in this invi- 
dious matter is thus represented by lord Cla- 
rendon. “ Sir John Finch had much tbat Mr. 
Noy wanted, but nothing ıhat the other b.ıd. 
Having led a free life in a restrained fortune, 
aud having set up upon the stock of a gnod wit, 
and natural parts, without the superstructure 
of much knowledge in the protession by which 
he was to grow; he was willing to use thuse 
weapous io wlich be had most skill, and so 
(being not unseen in the utlections of the court, 
but not having reputation enough to guide or 
reform them) he t ok up Ship-Alımey where Mr. 
Noyleftit; and being a Judge carried it up to 


‚that pinnacle, from whence he almost broke his 


owa neck ; having in his Journey thitlier, had 
too much influence on his breihren, to induce 
theın to concur iu a Judginent they had all cause 
to repent.” > 


house-keeping, it cannot chuse but be an ex- 
ceeding disorder, and the family by this means 
is unfit for any other good work or employment. 
I have not skill enough to understand all the 
inconsenieucies ihat come from this one ul 
fountain, and my memory will not contain what 
I have so ınany times observed of tuem myself; 
but your lordships have a knowledge and ex- 
perience of them, ılıerefore I will leave them 
unto you: only this, that because in many 
places they swarm by default of the Justices of 
the Peace, that set uptoa many, and there are 
none, except yourselves at the Assızes, all te 
year long can meet with this evil, but ıhe Jus- 
tices of ıhe Peace. And if the Justices of 
Peace will not ebey your Charge herein, cer- 
tify their default and 'names, and I assure you 
they shall be discharged. Ionce did discharge 
two Justices fur setting up one Alehouse, and 
shall be glad to do the lıke again upon the same 
occasion, » . 
In the next place, I will commend unto you 
the Punishment of Vagabonds aud wanderers ; 
to beguile the Alehouses of such unruly guests ; 
it would make some way uf amendinent to 
thuse Alehouses: and it cannot be deny’d, but 
the law hath appointed hands ermough to do 
tlıis work ; the Constable, Headborough, Tyth- 
ing-men, and the rest of the inferior Otlicers, 
and the Watchmen, who may do all with a 
particular warrant from the Justices of Peace ; 
and the Justices of the Peace are bound to cail 
them to an account, and to punish them for 
their negtect. If tbis were done, and other 
ofbcers were chosen as they ought to be, not 
people of little wealth, aud as little under- 
standing, but tbat they were elected out of 
the better sort of Yeomanry, aud the watches 
kept by able men, [am sure that tbese lonse 
Pin that wander up and down will quickly 
e gone: therefore you may do well to let it 
be known in the country, that the Lords of 
Lert and those that have the elections of con- 
stables and officers, they are by tlıe law an- 
swerable for their choice. There have been 
Precedents, that where an insufhctent coroner 
hath been chosen by a coonty, the whole 
county hath been answerable to the king for 
tlıe coroner's fault. And if ıhe Lords of Leet, 
and their Homagers, oud those that make 
choice of Ihe Constables and Ofbcers, were 
sometimes awakeued by soon seizing of their 
Leets, or Fine, or Qua warrunto, I make no 
doubt, but ıhe country would be beiter served 
many years after, fjor some such service done ; 
theretore I could wish that this were made 
known unto the country, that the lords, and 
those that choose them, were answerable for 
their detaults. | j 
Now for briuging loose people in order, tbe 

House of Correction hath need to be looked 
unto, and be put in readiness, that those that 
are idie may not want work. © Ducere volentes, 
‘tralere nulentes” And for the Houses of 
Correction, as it is in some ouuntries, it were 
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convenient they were placed near the Jail; that be exactly looked unto; and thuse subjects 
not ille persons only, but the prisoners of the | whose minds are most fixed upon the bonour of 
Jaıl also might be made to work, and eat the | their king and country, wıll with no patience 
labour of tlıeır own hands : this, as it hath been ! endure to think of it, that this dominion pf the 
torwerly, 50 it is now commended by his ma- ; sca, which is so grent an honuur, should be 


Jesty to see it eilected su soon as ınay be. 


either Jost er diminished. Besides, for safety 


T'be binding out of Apprentices is a thing | sake, tlıe domiion of the sea is to be kept, and 


fit to be pressed throughour all ygur circuit. 
Opposition hatb been made against it hy some, 


| 


the sens guarded. The Wooden Walls are the 
best walls of this kingdom; and if the riches 


thougb witliout any ground or law: tometimes | and wenlth of the kingdom be resperted for 


the parent» are uvı willing to leave their chil- 
dren, thougl ıhey have not meat to feed them 
at bome; sometimes the parisbioners are not 
willing to vive them clothes, and tliose that 
biad chem are negligent : and all these ınust be 
over-ruled, and made smart for their opposition 
and neglect. 

. In a word, you are to call upon all to whom 
it belongetli, but especially to the Justices of 
the Peace, tu see his majesty’s printed Order 
be put in execution. You are to justify your- 
selves, what justices of tbe peace are diligent in 
it, and who neglect, and so to certily to the 
Lurds of the Council. 

I bave but one thing more to give you in 
Charge, and it is a thing of great weiglit and 
Importance ; it concerneih the honour vl his 
majesty and the kingdom, and the safety of 
both. Christendom ıs full of war, and there is 
nothing but rumours of war: what batlı been 
dune of late ycars abroad by fire and sword, it 
were a pity and grief tu think of; yet we have 
by the goodnes ot God, and his majesty’s pro- 
vident care, allthis while eujoyed a most happy 
peace and plenty. As it is a good precept ın 
Divinity, so it holdeth in Policy wo; * Nunc 
“tun res agitur, Jam proximus ardet ;’ which if 
we observe, to defend vurselves, it would.be a 
warning to all natious, and we should be the 
more assured to enjoy our peace, if the war 
abroad do make us stand upon our guard at 
home. Tbherefure no question it hatlı ever been 
accountel tlıe greatest wisdum for a nation to 
arım, tlıat they may not be enforced to fight; 
wbich is better tlası not to arın, and to be sure 
to fight. Thereiore his majesty in these doubt- 
ful umes, hach not unly eommanwcl, tlıar all 
tbe Land-Forces of the kiugdurn should be set 
in order and readiness, but to set Io Sea a 
royal Fleet at his majesty’s great churge, but 
with ıhe assistance uf the Marttune places of 
this kingdoin. 

The cuuses and occasions and times of war, 
with the preparations and ortering of tkıcın, ı5 
proper totlıe king; and dutitul obedience in 
such things does best become. tle suhject. 
And yet hs wajesty hath vouchsafed, even by 
his writ, to declare enuugli to sarisiy all welı 
minded men, and to express tlie cleernıss uf 
his princely heart, in aiming at the general 
good of his kingdom. 

The Dominion of the Sea, as it is an antient 
and undoubıed Rtighit of ihe crown of England, 
so itis the best security of ıhe laud; tor it ıs 
ımpregnablc so Jong as ıLe sea is well guarded: 


thereiore, out of all question, it is a tlung of 


that cause, the Dominion of the Sea ought to 
be respected : for else, wit would become of 
our wool, lead, and the like, the prices vhıreof 
would fall to nothing if othersshould be musters 
of the seas? There is a Case ın tlie Buok of 
Assize, fol. 43, which putteih me in mind of 
certain men that went down iuto the country, 
end carried a report, that no wool should pass 
uver thie sea tbat.year ; upon this wool fell tn 
so low prices, that tlie men that carried the re- 
port were questioned and fined. And'now ıfa 
report alone, aud that a false une tuo, wrouglt 
such an eflect upon the wools in England, thınk 
what would be wrougiit by a real loss of the do- 
minion of’the sen in all our commadities, if our 
trade should be at ıbe command of other 
princes and states, Therefore, as bis majesty, 
out of his great wisclom, hath found itexpedient 
to set to ses that Fleet that is now upon tlıe 
sea ;-so his mujesty being engascd both in his 
honour, and the honour of the kingdom, he 
findeth it to be of absolute necessity, to 
strengthien this with a greater streug:h and more 
shipping the next year. Therefore, upon ad- 
vice with his council, he hath resolvei, that he 
will furtbwich send forth new Writs for the pre- 
paration of a greater Fleet the next year, and 
that not only to the maritime towns, but to all 
the kingdom besides: For since that all the 
kingdoin is interested both in the honour, safety 
and profit, it is just and reasonable tlıat they 
should all put to their helping hands. 

Now that which his ınajesty requireth from 
you, and doth command, is, That in your 
Charges at the Assizes. aud in all places else, 
where opportunity is offered, you take an occa- 
sion to let the people know baw careful and 
zealous bis majesty is to preserve his honour, 
and the bonour of this kingdom, and tlıe Domi- 
nion of the Sea; and to secure boıh sea and 
land by a powerful fleet, that foreign nations 
may see, that England is both ready and able 
to keep itself, and all its rights. And you are 
to let tlıem know how just it is, that his ınajes- 
ty should require this for the comiuım defence; 
aud with what alacrity and cheerfu:ness ıhey 
ouglit,and are hound in duty, to contribute unto 
it; ılat foreign nations may observe the 
p»wer and readiness of ıhis kingdom, wluch 
will make them slow tu contend with us eitber 
by «ea or land, and that wili bu the best way to 
corfıım unto usa firm and sure peace. —Tlus is 
the substauce of all that which | receired in 
commandment from bis mujesiy; there are 
many things else that concern the public, hut 
your judgments are well versed 'n then. 


absolute necessity, that the guarding of the sea | Tliese are the particulars I had command to 
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mention anto you, so I will trouble you no 
further, but lcave tlieın to your grave conside- 
rations. 


The Ppeeca of Thomas Lord Coventry, Lord 
Keeper of the Great Senl of England, to ali 
the Judzes of Assize of England, by com- 
mand froın the king, in the Star-Chamber, 
Feb. 14, 1636. 


Together with the King's Letter and Case, 
touching Ship-Money, and ıhe Judges Opi- 
nions tlereupon. 


My lords the Judges; the Term being now 
at an'end, and the Axsizes at hand, his majesty 
hath commanded, That according to the cus- 
toın in former times, so now in this place you 
should receive some Directions for the execu- 
tion of Justice in all parıs of the kingdom 
wbhereto you resort. This, as it may justiy be, 
18 a great comfort to his majesty’s subjects, to 
see his majesty’s care hercin; which as it isa 
testimony of their own happiness, in receiring 
Justice from the king himself, the Fountnin of 
‚Justice, so it may as justiy add strengtli and 
encouragement to you when you go your cir- 
cuits, not onlyto be armed with your own au- 
thority by conumission, but with your prince's 
instructions, ' 

In thie doing of justice, you will find things of 
several natures and degrees: In some places 
before you, Communicative Justice bearetlı 
sway, as in that which concerns meum et tuum: 
In oıber, Distnbutive Justice, as in premium 
et penım ; some Concern one nnd a few; others 
concern the multitude ; others concern the 
"king and all the king’s people. In some plens 
things are brought before yon that are ad no- 
cumentum of this or that particular town , some 
ad nocumentum tolius regni. Some things are 
brouglit before you that are contra pacem regis, 
anıl otlıers contra coronam et dignitalem regis ; 
and in tlıis variety of business, as there are 
many of a lesser and lower degree, yet not to 
be omitted, so you have ‘ Graviora Legis,’ 
which you ourht to pitch vour mark; ‘ hec 
° opor.et fieri, ilia non omitti.’ 

In that Justice which you are t0 do between 
party and party, his majesty doth require yon, 
83 in all his Courts here, su in your Circuits to 
administer impartial justice, and repress vexa- 
tious and wrangling suits, not worthy the digni- 
tyof your own persons, and the court wliere 
you sit; for those actions, as they. empty the 
spieen on tlıe one side, sn they never fail to 
empty tlıe purse on both sides. 

But hesides the doing of Justice between 
‘ manand man, there i3 much more expectel 
- froın ydur lordehips; for the public business of 
the country is of mach more importance than 
the trial of a Niss Prius, and Atting you should 
esteern them »o : and therefore it ıs his mnjes- 
ty’s eommand, That those services which con- 
cern himself and the public, mny be timely 
thousht of, and not posted off to che end of the 
Assize. 

Now before all things, the Advancement of 
‚Religion and Piety towards God, the peace of 


| 


the Church, and the execution of those Laws 
that tend to those ends, ought to have the first 
place. As oft as I have had occasion to speak 
to von here, I have seldom spared to give you 
a Charge of the Laws against Recusauts; and 
I must reiterate it now: for if you convict them 
nat in the country, there is likely to, 'be little 
reformativn, or profit to his majesty ; and who- 
soever they be that will not be found in the 
Church, it beboverh you that you take order 
they be found in the Exchequer. 

In the next place, that you proceed roundiy 
against capital and felonious offenders, espe- 
cially Robbers on the Highways, who now march 
in troops after a high hand. Asa good en 
onght in court to shew severity to those in tbe 
jail, also the ablest and activest men in the 
county ought'to do their utmost endeavours for 
the apprehending of those offenders as are 
abroad ; that when you are there or here ın tlıe 
term, the service mny proceed in a good way, 
and you be ınade a terror to malelactors, as 
some of your predecessors have been; for if 
your care be not great, malefactors will 
abound ; therefore you must shew a severe and 
constant way of justice when they are found, 
and it will soon abate their pride, wherewith 
they now bear up themselves; and fit ig is with 
an unanimous consent you agree of one Course ; 
for ifthere be n remissness in any one cirkuit, 
it leaveth a way to malefactors to overthrow all 
reformation, and Justice is thereby discoura.ed. 

In the next place, care must be had of ıhose 
laws which concern Luxury and Idleness, the 
suppression and paninz of Vagabonds, the 
ordering and employinz of Houses of Correc- 
tion, the suppressinzg of Ale-houses and Tip- 

ling-houses, and binding out of Apprentices. 

fthese were well and constnntly observed, they 
would save many able hodies that die miseru- 
biy at the gallows, and cut off a multitude of 
enormities that pester the commonwealth, and 
lessen the nuuber of thieves and robbers; and 
therefore your lordships should do well to have 
n special care of Ihe execution of those laws. 
And tlıus givetli me occasion to put you in mind 
ofthose printed Orders published by his ma- 
jesty ın the year 1630, wherein at first there 
was a directiongiven faran Account to be made 
by the sheriff and justices of ıhe peace: this 
same was orderiy kept in divers places, m 
others not sn well. It was afterwards advised 
hy yourselves, that the way of Account should 
be changed, nnd that you should receive it at 
the Assizes, and present it to ıhe Council- 
Board; yet it is my part to. tell you, that it 
hath not so appeared by ıhe account that is 
come fo the Council-Table, and it is expected 
a better be given by you the next Term. 

Now in respect the public service dependeth 
much upon tbe Justices of the peace in the 
county, it will be necessary that you cast your 
eye upon them, that they give (due attendunce 
at the Assizes : it is their duty to do it, and 
yours to’ inforce it upon then. And Assize 
lasteth but a few days, but the Instructions that 
they may receive from you in tbat short time, 
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snay be ofgreat use for the county for the whole 
year; Also that you examine whether they 
give due artendance nt the Quarter-Sessions. 
Although there is an express article in their 
Oath tlıat they should give it; I hear many ne- 
glect it; Therefore it is a thing very fiting, and 
well worchy your labour, that at the beginning 
of every Assıze, you trust not to the clerk of 
the peace his Information, ‚but that yourselves 
do cast an eye upon his Book, and command 
him tn return the names of such Justices of 
peace as you find by his Book were absent at 
the Quarter Sessions. Fit it will be that you 
let them know, that to prefer a riding, or bowl- 
ing, or hunting-match, before their attend- 
ance st Quarter-Sessions, is little less than per- 
Jury ; and if your admonition will not serve the 
turn, a remedy shall be taken. In the third 
place, it is mecessary for you to inquire how 
they attend te monthiy meetings, or other 
" times of public service; for this I anı sure of, 
they are all within one commission, and have 
ihe same oath, and the saıne attendance is im- 
posed upon all; and why the greatest number 
exempt themselves, and leave the public ser- 
vice upon a few, I know not; but if I may 
know the particnlar men (of which I bope I 
shall hencefurward by your lordships) I shall 
rıd then out of Commission, and put others in 
their places. 

My Lords, I have but one particular more, 
and that is of great importance ; whereof 
by special direction and command from his 
majesty, ] aın to speak unto yau at this time. 
Allof you are the witnesses of his majesty’s 
proceedings, though the candour and clearne»s 
of his own heart exceedeth your testimony, and 
vour testimony is not only fit to be declared in 
this place, but in all the places of this realm. 
His majesty hath now the third time sent forth 
Writs * to require tlıe Aid of his subjects for the 
guarding ofthe doıninion ofthe Sea, and safety of 
the kingdom. This his majestv did upon great 
deliheration and advice, and upon important 
and weiglity rensons. In the first year when the 
Writs were directed to the pırts and maritime 

aces, they received little or no opposition ; 

ut inthe second year, when they went gene- 
rally throughbout the kingdom, thouch by some 
weli obeyed) have been refused by sone, not 
onlv in some Inland counties, but ın some of 
the Maritime places; and actions have been 
brought against some that have been imploycd 
in the execution ot these writs. I suppose that 
no man will expect that Arcana Regni, the pri- 
vate reasons of a prince, should either upon thıis 
or other occasions be made public; but so many 
reasons as were fit to be npened, were formerly 
deciared by me in this place to you the Judges 
of his realm. 

The First was, That the whole kingdom is 
coucerned in poimt of safety ; admitting there 
were no other counsel or atteınpt against us, 
bot only to interrupt us in the Dominion of the 





® See the particular Taxation in 2 Rush. Col. 
433. 
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Seas, our most secure and safe defence, better 
either than castles or forts; which if it be com- 
manded by others, it lays us open to much 
peril and danger. 

Secondly, The whole kingdom is concerned 
in point of honour: for it is one of the most 
ancient and honournble rights of the crown of 
England, even the Dominion of the Sea. And 
all records do shew, how tlie kings and people 
of England have ever been careful that this 
honour slıould never perish: and certainly the 
whole kingdom is concerued in point of trade 
and proßt; for the traflic does not only enrich 
the maritime parts, but the inland toswns, and 
if trading fail, the inland places will find it in 
the fall ot the prices of woul, lead, and other 
aa commodities. This experience sheweth 
daily, when upon every stop of the sent of 
cloth, there come such outcries by the wearer, 
the fuller, the spinner, and wool-gruwers them- 
selves; and the authority of the law sheweth 
the same: 48, in the Book of Assize, which 
your lordships know better tlıan I, it appears 
that certain men went into the’ country, and 
cast out a fame, that for that year no wool 
should be transported beyond the seas; pre- 
sently upon thisthe price of wool fell, and thuse 
men were called ın question, and were adjudg- 
ed m a fine forit. Now it a rumour aid so 
much abate the trade of the heart of the king- 
dom, what would the loss of the dominion of 
the sea do, which exposetli us, and alt our 
trade, to the mercy of our neighhours? There- 
fore sınce the whole kinglom is concerned in 
point of honour, sa’ety, and profit, what renson 
is there but tlıat All should contribute 10 the 
maintenance ofit? Tins, or to the like cflect, 
I d’d fonneriyv declare 10 you’the judges by his 
maie-ty'’s conımand; and his majesty received 
satısfaction, in that you miutde a fuil declara- 
tion tliereof in your circuits: and this I may 
say, for the most part, the sul;jects have slıewed 
thernselves most dutiful and obedient in this 
service of his majesty : and this year the sum 
imposed uponthe county ot York t eing 12,000’. 
is brought in altendy by the sherif, and so is 
most part of Lancashire, and other shires; bur 
when his majesty heard of some refusals, though 
he had cause to be sensible of it, yet be was 
far from being transported with passion, but 
thought good to resort to the Adrice of you his 
Judges, who are sworn to give him faithful aud 
true counsel ın that which pertaimeth to the 
law; and this’ bis majesty, as well for the direc- 
tion of bis own course, as fur the satisfaction of 
his subjects, required you to deliver your Opi- 
nions herein, to which you returned an Answer 
under yourhands. And because the command 
which you received from the king, is expressed 
in a princely Letter under his own signature, I 
shall not. take upon me to repeat it, you shall 
hear it rend. \ 

Which being delivered by my Lord-Keeper 
to one of the Clerks iu Court, was read in 
hec verba: 

Tue Kınc’s Letter To rue Junces. 

«GC, R. Trusty and well-beloved, we greet 
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“you well. Takiog intoour princely considers- 
© tion, that the honour and saletr of this our 
© realın of Enzland, the preservatiou wbcreof 
° is only intrusted to our care, was, and is now 
° more neurly concerned than in former mes, 
© as well by divers cnunsels and ıtiempts to 
“take from us tbe Dominion of the Sta, of 
© which we are sole lord and rightful uwuer; 
“the loss whereos would be of grente-t dun.er 
< and peril to ıh:s kin.derm, and viler our 
* dommious: We, for avınling !hese aud the 
“like, danyers, well weighing with ourselves, 
€ that where thegood and safety of tlıe kingdum 
© in general is coucerunid, and the whule king- 
dom ın danger, thierethe Charge and Detence 
€ ought to be boruc by all tie reulın in general ; 
© did, for preveution of so public a mischict, 
€ resolve with ourselves to have a Royal Navy 
© provided, tirıt miglir be of torce and power, 
with Alıniglity Gou’s blessing and as>istance, 
‘ to protect und defeud this our realm and our 
€ subjects therein, frum all such perils and dan- 
‘ gers: and for that purpose we issued furth 
‘ Writs under our great seal of England, and 
< directed to all our sherifis of all our several 
© counties of England and Wales, commanding 
<ıhereby all our said subjects, in every city, 
“town and village, to provide sucb a number of 
* Sbips, well-furnished, as might serve for tlus 
* our royal purpose ; and which might be doue 
“with the greatest equality that could be. 
“In perforınance whereof, though generally 
° througlout all the couaties of this our realın, 
© we have found in our subjects great cheartul- 
© ness and alacrity, which we graciuusly inter- 
‘ pret as a testımony, as well of their dutitul 
< affections unto us, and to our Service, as the 
‘ respect ihey have to the public, wliich weil 
© becomceth every good subject; nerertheless 
« finding tlıat some few, naply out of ignorance 
* what the laws and customs of this our realın 
‘ are, or out of a desire to be eused and freed 
‘in their particulars, (how general soever :he 
< Charge ought to be) have not yet paid and 
© contributed the several Rates and Assessments 
“that were set upon them, and fureseeine, in 
* our pyincely wisdom, that from hence divers 
‘ suits and actions are not unlikely to be -com- 
€ menced and prosecuted in our several courts 
© at Westminster: We, desirous to aroid such ia- 
€ conveniences, and out of our princely love and 
© affection to all our subjects, being willing to pre- 
‘ ventsuch errors as any of our loving subjects 
€ ımnay happen to run into, bave thought.fit in a 
“€ case of ılıis nature to advise wich our Judges, 
‘who we doubt not are all well #udied and ın- 
* formed in the ııghit uf our sovereiguty. And 
* because the Trial; in »ur several courts, by the 
° formalıty in pleauıug, will require a long pro- 
* traction, we have tlmught ıt expedient, by 
& this our Letter directei to yo. all, to require 
s your Judgments in tlie case, as it ix set down 
.“in the inclosed Paper, which will not onlv 
# gain time, but also be of more authority to 
* over-rule any prejudicate opinions of others in 
‘ the point. 
‘* Given under our Signet at our court at 
‘ 
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« Whitehall, the 2ud day of February, ın the 
‘ 12ıh year ofour reign, 1636.* 


This being thus read, the Lord Keeper cotn- 
manded the Case inclosed to be read, being 
as folluwerh : 


«C.R. When the good and safety of ıhe 
“kingdom in general is concerned, and the 
“ whoie kingdom ıs in danger; \Vherher may 
© not the king, by Writ under the Great Seal of 
° England, command all the subjects of this 
© kingdom, at their charge, to provide and fur- 
© nish such numuer of Ships, with men, vıctaals 
© and munion, and for such time as he shall 
 tliuk fit, fur ıhe defence aud safeguard of ıhe 
© kıngdom tom such danger and peril; and by 
law cowpel the doing ıhereof, in case of re- 
‘ fusal or refractoriuess? And whether, in such 
© a case, isnot ılıe king sole Judge, both uf the 
© danger, and when and how (le syme ı5 to be 
‘ prevented and avoided.’ 


Tne Juoces’ AxsweER. 


“« May it please your most excellent majesty ; 
‘We have, accoıding to your majesty's Com- 
‘ mund, every man by bimsel!, and ull of us 
‘ together, taken into considerution tbe Case 
“and Question, signed ty your majesty, and 
“ inclosed in your royal leiter: and we are of 
‘“ Opinion, That when the gond and safety uf 
© wie kınzdom in general is concerned, and the 
“ «hole kingdom ın danger, your ınajesty may, 
“by Writ, under the Great Seal ot England, 
° command all ıbe »ubjects ot tluis your king- 
‘ dom, at their charge, w provide anıl fu, nısh 
* such nuınber of Slips, with men, munıtıon, 
“and victuals, and for such time us your ına- 
“ jesty shall think fit, for ine deience and snfe- 
‘ guard vrthe Kingdom from such danger and 
‘“peril: and that by law your maj«sty may 
° compel the doing thereof, in case ot refusal or 
‘ refractoriness. And,we are also of opinion, 
‘That in such case, your majesty is-ıhe sole 
‘ judge, both uf the danger, and wien and bow 


.“ the same is to be prevented and uvorded.—— 


< Jo. Brampstun, Jo. Finch, Hump. Davenport, 
‘ Jo. Dentiam, Rıch. Hutton, W. Jones, Geo. 
‘Cruoke, Tlıo. Trevor, Geo. Vernon, Fra. 
*‘ Crawley, Rob. Berkley, Fra..Weston.’} 





* For au explanatiun of this transaction, see 
the Case of sır John Finch, lord Fordwich, 
1610, 16 Car. 1. 

+ The intluence aud efleet of ıhjs stated 
Opiniun may be delivered in, these words of 
the lord Clarendon. “ It is notorieusly known, 
that pressure was born wirb much more cheer- 
fulness before the Judgment tor'tbe king, than 
ever it was afterward ; men beiore pleaung 
theinselves with doımg somewhat fur the kıng's 
service, as a testimony of their aflection, which 
they were not bound to do. But when they 
heard this deinauded in a court of luwas a 
Rırht, and found it by sworn Judges uf ihe iaw 
adjudged so, upon such grounds.and reasons 
as every stander-by was üble to sweur was not 
law, and so had lost the vleasure aud deliglt af 
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The said Case, with the Judges’ Opinions 
'thereunto, (furmerly in’private delivered to his 
majesty) being thus publicly made known by 
my Lord Keeper, who, withal, caused their se- 
veral Names to be read, as they were in order 
subscribed ; (all the Judges being present save 
only Judge Crooke) the Lord Keeper spake as 


fulloweth : 

My lords; This being the uniform Resolution 
of all che Judges of England, with one voice, 
and set under their own hands; I say, this 
being so resolved, as they do bere express upon 
every man’s particular studying the Case, and 
upon a general conference amongstthemselves, 
it is ofvery great authority: for tbe very lives 
and lands of the king’s Subjects are to be de- 
termined by these reverend Judges; much 
more a charge of this nature, which God knows 
cannot be burdensome to any, but is of singa- 
lar use and cunseguence, and tor the safety of 
the whole kingdom. The command from his 
majesty is; tlıat I sbould publish this your Opi- 
nion in this place, and giveorder, That it should 
be entered in this Court, in the High Court of 
Chancery, and in the courts of King’-Beach, 
Common-Pleas, and Exchequer ; for this ıs a 
thing not fit to be kept in a comer: and his 
furcher command is, that you the Judges do 
declare and publish this general Resolution of 
all the Judges of Band, through all parts 
 ofthe kingdum, that all men may take notice 
thereof, and that those his subjects which have 
been in an error, may inform themselves, or be 
reformed. You have grent cause to declare it 
with joy, and you can hardly do it with honour 
enough to the king, that in so high a point of his 
sovereignty, he hath been pleaseıl to descend, 
and to communicate withyouhis Judges; wlich 
sbewethb, that justice and sovereignty, in his 
majesty, do kiss each other. His further plea- 
sure is, That you let ail know it is not his pur- 
pose by this resolution to stop, or check, the 
actions or suits which any have brought, or 
shall bring, concerning this; for it is his ma- 
jesty’s command, that all such as proceed in 
any action about the same have equal and meet 
Justice, and that they be suffered to procced in 
course of law, so as you call the king’s learned 


beiog kind and duuful to the king; and in- 
stead of giving were required to pay; and by a 
logic that left no man any thing wbich he might 
„all his owA : they no more looked upon it as 
the Case of one men, but the Case of the king- 
dom; nor as an Iınposition. Iuid upon them by 
the king, but bvthe Judges, which tliey thought 
themselves bound in conscience, to the publie 
justice, not to submit to. The damage and 
mischief canvot be expressed, that the crown 
and state sustained by the deserved reproach 
and infamy that attended the Judges by being 
made use of in this and lıke arts of power, 
there being no possibility to preserve the dig- 
nity, reverence and estimation of the laws them- 
selves, Lut by tbe integrity and innocency of 
the Judges.” 


‘ Defender of the Faith, &c. To the sheriff cr 
* Bucks greeting. Whereas several and divers 
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counsel unto their 
not be surprized. 
Now, my lords, I hare -little more to say, 
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but this I am sure of, that ıf any Coutrary opi-' 


nion shall yet remain amongst men, it must 


proceed from those that are sons of the law,- 


( Felices essent urtes, &c.) and you the judges 


ofthe realın have been accounted the fathers' 
ofthe law ; then, iu good faith, it will ill be-- 
come the son to .dispute against the father. 


llaving thus delivered unto you what I re- 
ceived ın command froın his majesty, as his 
majesty dotli, so do I, leave it to your jadg- 
ments, | 


The Kıxo versus Joaw HımPpoen in the Case 
of Suıp-Mongy. . 


Trir. 13 Car. L. in Scacc. 


By Writ. Of the Term of the Holy Trinity, 
in the 13th year of king Charles. 


“ Memorandum ; that tie Writ* of our lord 
“the king under the seal of the Exchequer, by 
“the consent of the barons here, issued out in 
© these words: 


“ ss. Charles by the grace of God, of Eng- 
“land, Scotland, France, and Ireland, kin 


proceedings, that, they. may 


+ 


‘ sums of.money, specified in the Schedule to - 


“this Writ annexed, by virtue of our Writ 
“ under our seal of England, bearing date the 
“<4th day of August in the 1ich year of our 
‘ reign, were assessed and charged upon seve-- 
‘ral persons in the said Schedule named, for- 
‘ and’ towards the providing of a Ship of War 
‘together with the rigging and other things 
‘ thereunto belonging, ın the said Writ particu- 
‘ larly mentioned ; which said several sams uf 
“ morey being sn assessed nad charged, and un-- 
‘ paid and not sutistied, the Names of the said 
“several persons, together with the several 
‘ sums of money charged upon them, were cer- 
“ tified into tbe Court ofour Chancery by our 
“ Writ of Certiorari, wearing date the 9th day 
“of March in the 12th year of.our reien, issu- 
‘ing under our great seal aforesaid: and b 

“our Writ of Mittimus under the said seal, 
* beariag date the 5th day of the monthof May 
‘ instant, were sent into our Exchequer for 
‘ further process thereupon to be had, as by the 
‘tenor of the said Writ, bearing date the 4th 
‘ day of August in the 11th year of our reign, 
< and by the Writ of Certiorari, and Certif- 
€ catesthereupon made, sent into our said Ex- 
‘ chequer, and there of record, remaining in: 
‘ the custody of our remembrancer, more ful 

‘ dot appear: We command you, that you do- 
“not, by reason of any liberty, omit entering 
‘thereupon ; and by good and lawful men of 
‘ your bailiwick, make koown to the several: 
‘ persons aforesaid, named and specified in the‘ 
‘ said .Schedule, tbat they appear before the 
€ Barons ofthe Exchequer ar Westminster on’ 


sn? 
* A Latin Copy of this Iostroment will be 
found at the end of Ihese Proceedings. 


N 
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e the Octave of the Holy Trinity ensuing ; to 
“shew and propose, ifthey have or know any 
« thing to say for themselres, why they ought 
“ nor to be charged with the aforesaıd several 
‘ Sums of Money upon them assessed in ınanner 
: and form aforesaid, and not paid, in the saıd 
« Schedule specified, and to satisiy tbe same; 
‘ and furtber, to do and receive iu the premisses, 
« what our Court shall then there think fit to 
‘ be ordered;; und there bring then this Writ, 
* and the names of those by whom you have so 
‘made known unto. then. Wirness Hra- 
© pgREY DavEnPurrt, knt. at Westininster, the 
 92d day of May, in the 13th year of our reign. 
* By the Roll. 
© Memorandum of the same year of the king 
< inthe Record Roll of this Easter, and by the 
« baron Feushbaw, and the tenor of the aforesaid 
& Schedule in ıhe aforesaid Writ mentioned as 
e touching John Hamıpden, followeth in tbese 
« words, viz. A Schedule uf the Names of cer- 
« tain persons in the county of Bucks, and of 
s certain Sums of Money upon them assessed, 
« and charged for and towards the providing of 
ia Ship ; War, together with the rigging and 
« otber things thereunte belonging ; by the vir- 
‘tue of a certain writ under the great seal of 
« England, bearing date tbe Atlı day of August 
«in the 11th year of Charles our now lord the 
« king, and certified into the court ol Chancery 
< of our sard lord the king to be unpaid, by vir- 
«tue ofa Writ of Certiorari, issuing out under 
«ıhe seal aforesaid, bearing date the 9ıh of. 
« March in the 12th year of his reign; and by 
« Writ of Mittimus under the said seal sent into 
‚ «the Exchequer of our said now lord the king, 
« for further proccss thereupon to be made, as 
< bythe tenor of the aforesaid Writ, bearing 
« datethe 4th day of August in the abovesaid 
« 11th year of our said now lord the king, and 
« by the Writ of Certiorari, and tbe Certificates 
< thereopon made sent into the said Exchequer, 
«and there of record remaining in the custody 
e of the remembrancer of our lord the king, 
« more fully doth appear: ss. Stoake Mandi- 
«vile, ss. J. Haınpden esq. 11. At which day 
€ Anthony Chester, bart. sheriff of’ the cuunty 
« aforesaid, as touching the aforesaid John 
-€ Hampden, returned, that he by Nicholas Aris, 
€ Robert Alexander, Richard Harrison, and 
« William Heyborne, good and lawful men of 
e his. bailiwick, made known to the aforesaid 
* John Hampden amongst other things, that he 
appear before the barons within written, at 
‘the day and place within contained ; to shew 
“and propose, if he hath or knowerh of any 
€ thing to say for himself, why he ought not to 
be and with the aforesaid sum upon him 
© assessed, and not paid, in the said Schedule 
* specified, and to satisfy the same, ns it is fur- 
‘ commanded him. And now, that is to 
© say, from the day of the Holy Trinity, upon 
€ three weeks the aforesaid John Hampden in 
* the aforesnid Schedule named, here cometh 
€ in bis proper person. and prayeth Oyer of the 
+ Writof Scire Facias aforesaid, the Return of 
© the same, and the Schedule unto the same an- 


“ nexed, and they are read untohim. .He like- 
“wise prayerh Oyer of the aforesaid Writ, 
“ bearing date tbe 4th day of Augustin the 11th 
‘“ year of Charles our said now lord the king in 
“ the Writ ofScire Facias ınentioned, and ıt is 
* read unto him in these words. 

€ ss. Charles by the grace of God, of Eng- 
“land, Scotland, France and Ireland, king, De- 
“ fender of the Faich, &c. To the sherıff of 
“ our county of Bucks, the bailiff and burges»es 
‘of the borough and parisb of Buckingham, 
‘ the mayor, bailiff and burgesses of the borough 
‘ of Chipping Wiccombe alias Wiccombe, and 
“tbe good men in the said baroughs, parısb, 
‘“ and their saıd members ; and in the towns of 
< Agmondesbam, Wendover, and Great Mar- 
‘“lowe, and in all other borouglbs, villages, 
* bamlets, and other places in the said county 
“ of Bucks, greeting. Because we are given to 
‘ understand, tbat certain thieves, pirates, and 
© sea-robbers, as well Turks, enemies of Chris- 
‘ tianity, as otbers confederated together, wick- 
‘ edly take awav and despoil the stnps, goods, 
“aud merchandizes, not only of our subjects, 
* but also of the subjects of our allies upon the 
‘ sea, which of old used to be defended by the 
€ English nation; and at their pleasure have 
‘ carried away the men therein, enslaving them 
“in a ınost wretched captivity: And whereas 
* we see them daily preparing Shipping further 
‘to annoy our subjects, and to aggrieve the 
* kingdom, uuless a more speedy remedy be ap- 
‘ plied, and their endeavours ınore vigorousl 
‘ obvisted.: Considering also the dangers whic 
‘ every where in these times of war hang over 
‘us; so that it behoves us and our subjects to 
‘ hasten the Defence of the sea and kıngdom 
‘ with all possible expedition: We being will- 
“ing by the help of God, in the highest degree 
‘to provide for the Defence of the kingdom, 
“the Protection of the sea, the security of our 
“ subjects, the safe convoy of shipping and mer- 
* chandize coming to our kingdom of England, 
“ and going from the sud kingdom to foreiyn 
“parıs: And since we and our progenitors, 
* kings of England, have hitherto been Lords 
‘of the Sea afuresaid; and ıt would in the 
* highest wnanner concern us, if this royal ho- 
* nourshaeuld in our days be Inst, or any ways 
“ diminisbed ; since also this burden of De- 
° fence which touches all, aught to be borne b 
‘all, as hath been accustomer to be done by 
“the law and custom of the kingdom of Eng- 
“land: We firmly enjoin and- command yoa 
“ the aforesard sherif‘, bailiffs, burgesses, mayor, 
€ good men, and all others whomsoever above 
“ mentioned, in the boroughs, towns, villages, 
“ hamlets and places aforesaid, and their mem- 
* bers, in the faith and allegiance whereby you 
“ are bound to us, and as you lore us and our 
‘honour, as also under the forfeiture of all 
“ things you can possibly forfeit to us, that you 
€ cause to be fitted out one ship of war of the 
< burden of 450 tons, with men, as well skilful 
< ofücers as able and experienced mariners, a 
© hundred and fourscore at least; as also with 
‘ asufhcient quantity of cannon, muskets, gun- 


‘ 
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‘ powder, ne and spears, and other arms ne- 
‘ or war, with double tackling; as 
“ also with competent victuals for so many 
© men, until the ist day of March now next en- 
‘“ suing ; and from thence for 26 weeks at your 
© costs, as well in victuals, as the men’s wages, 
*aod otber things necessary for war by that 
* time, on account of defending the sea at our 
* command in company with the admiral; to 
< whom we shall beiore the aforesaid 1st day of 
* March, commit tbe custody of the sea, to be- 
* and remain wherg he on our behalf shall ap- 
. peint; and that you cause the same to be 
* brought into the port of Portsmouth before 
*thesaid 1st day of March, so that they ınay 
* be there that day at farthest ; thence to pro- 
“ ceed with our ships, and ıhe ships of other 
‘ loyal subjects for the Protection of the Sea, 
“the Defence of you and yours, to repel and 
“ vanquish all those whosoerer they are, that. 
‘ endeavour 'to molest and annoy on the sea 
our merchants and otber loyal subjects afore- 
“ said, coming into our dominions on account 
“of ıraflc, or a kelen thence to.their own 
‘country. We have also appointed you the 
€ sberiff of our county of Bucks, tbe bailiff and 
“ mayor of the boroughs and parish aforesaid, 
“or any two or more of you, of whom our will 
* is, ıhat you the nforesald sheriff of our county 
“ of Bucks lıe one, within 30 days after the re- 
© ceipt of this Writ, to assess as much of. the 
€ Charges aforesaid upon the aforesaid boroughs 
* of Buckingham and Chipping, Wiccombe alias 
< Wiccombe with their members, as ought seve- 
“ sally io be laid on or assessed. Andif such 
* Assessment within the aforesaid 30 days shall 
* not happen to be made by you, two or more 
“ of you; then we have appointed you the afore- 
“ said sheriff of our county of Bucks, to make 
€ such assessment upon the aforesaid boroughs, 
“ and parish, and members, as you shall see 
“ reasonable to be done. And our will is, that 
“ of ydur so doing, you the aforesaid sheriff of 
“ Bucks wholly certiiy under your seal the 
“ mayor and bai:iffs aforesaid. We have also 
“ appointed yuu the aforesaid bailiff of the bo- 
‘“soush and parısh of Buekingbam, to assess 
‘every man in the said borough und parish, 
“and in the members thereof, and the land- 
€ tenants in tlıe same, not having the ship afore- 
‘said, or any share tlıereof, or not serriug 
* therein, to contrihute to the expences about 
* provision of the necessary premiscs ; and to 
© assess and lay upon the atoresaid borough and 
‘ parish wich the ınembers thereof, so as afore- 
€ said, that is to say, every one of them accord- 
“ing to their estate, goods, and employment, 
“and the portions on them assessed, by dis- 
€ tresses, or other due ways and means to levy, 
“and colleetors in that behalf td nominate and 
“ appoint; and all those whom you shall find 
* rebellious and refractory m the premises to 
© imprison, there to remain till for their deli- 
‘ very we shall further think fit to direct. \We 
& have also appointed you the aforesaid mayor 
© of the borough of. Chipping Wiccombe alias 
“ Wiccombe, to ssess eyery man in the same 
-WoL. Ik . : 
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‘ borough, and in the members thereof, and the 
“ Jand-tenanıs in the same, not having the ship 
‘“aforesaid, or any share ıhereof, or not serv- 
‘ing ıherein, to contribute to tbe expences 
* about provision of ıhe necessary premises ; and 
‘to assess and lay upon the aforesaid borouglı 
‘ with the members thereuf, so as aforesaid, that 
‘ is to say, every one ofthem according to their - 
‘ estate and goods, or employment, and the 
‘ portions on them assessed, by distresses, ar 
“other due ways and means to levy, and col- 
‘ lectorsin that bebalfto nominate aud appoint; 
< and all those whom you shall find rebeilious 
‘and refractory in the premises to imprison, 
“ there to remain till for their delivery we shall 
* further think fit to order and direct. And 
€ moreover, we have appointed you the afore- 
‘said sherif of our county of Bucks to assess 
‘ every man in ıhe aforesaid towns of Agmon- 
‘ desham, Wendover, and Great Marlow, and 
“ın the members thereof, aud in all the other 
“towns, villages, borougbs, Lamlets, and otlıer 
‘ places in the aforesaid county of Bucks, and 
“ the laud-tenants in the same, not having the 
‘sbip aforesaid, or any share thereof, or not 
€ serving in the same, to contribute to the ex- 
* pences about the provision of the necessary 
* premisses, and to assess and lay upon the said 
€ towns, villages, burroughs, hamlets and places, 
“with the members thereof, $o as aforesaid, 
“that is to say, every one of them uccording to 
“ vheir estate and goods, or employment ; and: 
© the portions on them assessed-by distresses or 
“other due ways and means to Jevy, and col- 
“lectors in that behalf to numinate and ap- 
‘ point; and all tloose whom you shall find re- 
‘ bellivus and refractory ir the premi:ses to im“ 
€ prison, there to remain till for tbeir delivery 
‘we shall further think fit to order and direct. 
“And further, we command you all, tat you 
“ diligently apply yourselves to the premisseg, 
“and eflectually do and execute the same, as 
“you shall answer the countrary ‚at your peril. 
* But our will and pleasurc is, not that under 
“ colour of our mandate aforesiuid, you cause to 
“be levied from the said peisons more than 
“ shall sutfice far the necessary expences of the 
“ premisses; or that any one who shall levy any 
‘money of the coutributors to the charges 
‘ aforesnid, detain the same or any part thereof 
‘in his own possession, or presuine t0 appro- 
‘ priete it to other'uses under any pretence or 
‘ colour whatsoever. It being our will, that if 
‘“ more shall be collected than is suflicient, that 
“the same he pnid baok again to those who 
‘ shallhave so paid the same, according to every 
‘ man's respective share and proportion. Wit- 
‘ ness myself at Westminster the 4tlı day of 
* August in tie 11th year of our reign. 

‘ He prayeth also Oyer of the nforesaid writ 
€ Scire fucias above mentioned, and it is in like 
€ manner read unto him. 

“ss. Charles, by tlıe grace of God, of Eng- 
* land, Scotland, France and Ireland, king, de- 
< fender of the faith,&zc. To those who were slıe- 
“ rıfis of our county of Bucks between the 41h 
“day of August, in the 11th year of vur’reign, 

31 
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“ and tie 1st day of March then next ensuing, 
* to those who were bailitfs af the burrough and 
© parısh of Buckingham, and the mayor and 
“ beilifie of the burrough of Chipping Wic- 
® cumbe alias Wiccombe, in the sard county of 
€ Bucks, within the time aloresaid, greeting. 
< Whereus by our Writ made under our ‚reat 
€ seal of’ England, bearing date the gioresnid 4th 
* day of August 'ın the 11tlı year abovesaid, for 
* the defence ot the kingdom, the protection of 
© the sea, the security of our »ubjects,'and the 


“safe convoy of the ships and merchandize. 


€ coming to our kingdom and passing thence to 
< forı ign parts; we commanded the sheriff of 
© our oe of Bucks, tbe bailiff of (he bur- 
“ rougb and par:sh ot Buckingham, as also the 
€ burgesses ofthe said burrough, the mayor and 
*balıfls of Chipping Wiccombe alias Wic- 
* conıbe, as also tne burgesses »f the said bur- 
© rough, and tlıe good men in tlıe said burroughs 
“ and parish, and in the said burroughs and pa- 
“rish and ınembers of the same, and in the 


'&towns of Agmondesbam, Wendover, and 


© Great Marlow, aud in all vtlier places, towns, 
* burroughs, villages, hamlets, and: other places 
“ın the said county of Bucks, that you should 
€ cause to be fitted out une ship of war of the 
* burden of 450 tuns, with men, as well skilful 
° officers as able and experienced mariners, 
€ 180 at least, as alye »ith a suficient quantity 
© of cannons, musket-, pıkes and spears, gun- 
* powder, and vther arms necessary for war, 


with double tackling, as also with competent ' 


4 victuals Ior so many menu, at a certain day in 
“the said writ contained, and irom thence for 
“26 weeks at the costs ofthe men nnd land- 
© tenants of the burrou;hs, parish, towns, vile 
‘ lages, haınlet<, and other places above men- 
€ tioned in the saıd county of Bucks, as weil in 
© victuals, ag tlhe men’s wages, and other tbings 
© necessary for war, by that time, for defending 
€ the sea; and that you should cause tlıe same 
to be brought into the port of Portsmouth 
within the time in the saıd writ limited. And 
“. wherens by the said Writ, we appointed the 
* Sheriff of our county pf Bucks atoresaid, tlıe 


. * hailif of the burrough and parish of Bucking- 


© ham aforesaid, and the mayor of tlhe burrough 
* of Chipping-Wiccombe alias Wiceombe afore- 


‚ ‘said, orany two or more of them, of whom 


* our will was tbat the Sheriff of our said county 
° of Bucks stiould be oue, to assess as much of 
“the costs aforesaid, upon the aforesaid bur- 
* rough ad parish of Buckingham, and upon 
€ the atoresaid burrough-of Cbipping- Wiccombe 
€ alias Wiccombe with their members as ought 
‘severally to be laid on, or assessed. And 
* whereas we Appointed the bailiff of the bur- 
‘rough and parish of Buckingham, and the 
< mayor ofthe burrough of Chipping-Wiccombe 
€ alias Wiccombe, severally and respectively to 
€ asse-8 every ınan in the said several buroughs 
“ and parı«h, and the members ıhereof, and the 
* Jaud-tenants in the same, not having the ship 
© aforesaid or any share ıhereof, or not serving 
© there, to contribute to the expences about 
# ıhe provision ofthe necessary premisses: And 


‘ upon the aforesaid borough and parısh of 
* Buckinghaın, and upon the aforesasd borough 
° of Chipping-Wiccombe alias Wiccombe, wm 
‘as aforesaid, then to be severally and di- 
‘ tinctiy laid, that is to say, every one of ıhem 
“ according te their estate and goods, or em- 
‘ ployment, and the portions upon ıbem assex- 
° ed by distresses, or other due ways and means 
‘to levy, and collectors in that behalf to nomı- 
“ nate and appaoınt, in manuer and form as ın 
* ıhe said writ was commanded. Andjrberexsbr 
* our said writ we moreover appointed tlıe she- 
* rıff of our said county of Bucks to asscsseeery 
‘© man in the aforesaid towns of Aumundesian, 
€ Weudover, Great Marlow, and in tbe men- 
‘ bers therevf, and in all the other tnwns, vi. 
‘ lages, buruughs, hamlets, and other places ın 
‘ the aforesaid county of Bucks, and the land- 
€ tenants ın the same, to contribute to the er- 
‘ peuces about the provision of the necesar 
‘ premisses, and the other things to do and cı- 
‘ execute in manner and form as by the sad 
“writ was commanded. And because some 
‘ memand lamd-tenants in the said county, h- 
‘“roughs, parisb, towns, villages, hamlets, and 
* other ‚places, by several taxatıons, and sums 0! 
“ money, by you upon chem respectively laul and 
* assessed towards the contribution oftbe berden 
‘ aforesaid, according tothe exigency afthe nt 
“ aforesaid, have not yet paid and satished the 
“ same, but have refused, and yet gauusay to pır 
“the same, as we are informed. And where 
‘ our late will was to be eertified as well oft: 
“ names ofthe men and laud tenants who had 
‘ been assessed towards the contribution of the 
‘ espences abovesaid, and had nut pard the 
“ money so assessed, as also of the several pur- 
‘ tions or sums of money laid upon them. Y" 
“ nevertbeless in contempt-of us, have sent ir 
“ tbing upon the return of our writ lünited. We 
“ \hereiore command you, ıhe late sheriffof on: 
* county of Bucks, as we heretofore have com- 
“ manded you, that you certify tous, as wer! 
* the names of the men, and land tenanıs, int« 
“ aforesaid county, by virtue of our said wrils 
“ you respectiveiy assessed, as the sums of mt 
“ neyoon them gu assessed, which they hart 2! 
“ yet paid, nor satisfied, but refuse to pas It 
‘ same; asalso ofthe several portions and sıss 
“ of money, by you ıhe aforcsaid late sherif ol 
‘ ou: county ef Bucks upon them asessed, tr 
* duced into writing, with all things touching 
“ the same, into our Chancerr, distinctly 20 

* openly under your seals, without delay, or 3 
* farthest before the 26th day of m next er 
© suing, wheresoerer you shall then be, togetiet 
“with this write. And we command yos I 

° aforesaid late bailitf of Ihe borough and parat 
© of Buckingham, and the mayor of the boroot 

“ of Chipping Wiccombe, alias Wiccomix, 


' we heretofore have commanded vo, that 0% 


‘ severally certify us, as well of the namts® 
© the afuresaid men nnd land tenants in the be 
‘ rough and parish of Buckingham, and borouft 
“ of Chipping Wiccombe alias Wicoonibe, br 
‘ virtue of our said writ first above mentioned 


‘by you respectively assessed,ms Ihe 


sum od 
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“money on them so asseised, which they: have 
“nut yet paid, tor gatisfied, but refuse to pay 
“ thesame; as also of the several portions and 
“ sums of money by yuu uyon thein respect- 
“iwely assessed, reduced in like ınanner into 
“writing, with all thiugs touching the same, 
int» our Chuncery aforesaid, distinctly and 
“opeuly withvut delay, or at furthest before 
‘“ıhe 26th day of Aprıl next ensuing, where- 
‘soever you shall ıhen be, together with this 
“writ. Witness myself at Westminster, ihe 
“3hdayof March, in the 12ch year of our 
‘reign. Eyre. At wlich day, Peter Temple 
“and Heneage Proby returned the aforesaid 
“writ, by indorsemenı thus, s5. The execution 
‘ofthis Writ appears in certain Schedules tn 
“this Writ annexed. The tenor of wliich Sche- 
‘ dules as to the aforesaid Jolın Hampden re- 
“tumed by the aforesaid Peter Temple follows 
“ n these words. ss. Bucks. ss. I Peter Temple 
“kugbt and baronet, who was sheriff of the 
* county of Bucks, tlıat is to say, between the 
“4tlı day of August, in the 11th year of the 
© reign of our lord Charles now king of England, 
‘&c. and the Z2nd day of February then next 
‘following; om which day I went out of my 
“ ofice of sheri t}' of the county of Bucks afore- 
‘said; by virtue of the said Writ of our lord 
“the king to tlais Schedule annexed, do certify 
“unto our said lord the king iuto his Chancery, 
“ıhır hy virtue, and according to tlıe exigency 
“ of the writ of our said lord the king issued out 
“of'his Chancery, and there inrolled of record, 
‘ and, amongst others, directed to the sheriff of 
“thesaid county of Bucks, beariug date the 
“4th day of August, in the 11tlı year aforesaid ; 
‘ have assessed upon several men and land te- 
“ nants of the caunty of Bucks aforesaid, whose 
“ names are under-written, the several portions 
“ and sus of money at their particulars placed 
“ below, to contribute to the expences about 
“the providing of the ship in the said writ men- 
“uoned; which said portions and sums of mo- 
“ney, or any parcel ıhereoi, before my going 
“out of my ofhıce of sheiiff of ıhe couuty atore- 
“sad, the said men and land tenants, or any of 
‘them whose names are under-written, ‚have 
‘ not paid, but have refused to pay the same tu 
“my hands, or the bands of tlıe collector by ıne 
“in that behalf appointed, by virtue of the writ 
“ last mentioned, viz. Stonke Mandirille, ss. Mr, 
‘John Hampden, esq. 1/. And the tenure of 
“the other Schedule by the aforesaid Heneage 
“Proby in like manner returned, and tg the 
“said Writ annezed also, followsin these words: 
“ss. * There is tu beaccompted upon by the us- 
“‘sessors, high constables, petty constabkles 
“* within tbe said county in general, which can- 
’‘not be accompted fur by sir Peter Temple, 
‘* being as it is conceived short 4/.’’ 

“I Heneage Proby, esq. who was sheriff of 
“the cauoty of Bucks between the 22nd day oı 
‘ February, in the 11th year of the reign of ouı 
‘lord Charles now king of England, &c. and 
* from tbe said day and year, to the first day of 
“ March then next following; by ‚virtue of ıhe 
“ Wnit of our said lord the king 50 shis Schedule 
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© annexed, do certify unto our said lord the king 
‘ into bis Chanceıy, that ıhe men aud land te- 
‘ nants of ıhe county of Bucks ufuresaid, ur any 
‘ one ofthım whose names are expressed in cer- 
“ tain schedules to this Writ annexed, wlıo were 
‘ assessed by sır Peter Temple knight and Laro- 
“ net, late sheriff of the county of Bucks afure- 
‘ said, whilst he was in the oflice ot sheriff of the 
‘“ county aforesaid, in the several portious and 
‘ sums of money placed at their several names 
‘ above, to cuntribute to the expences about ıbe 
‘ providing orthe ship; by virtue,and according 
 tothe exigency ofthe Writ of vur saıd lord the 
king, issued out uf his Chancery, and there 
‘“inrolled of record, directed among-t others to 
“the mean! the said count, of Bucks, bear- 
“ing date-the 4th day of August, io the 11th 
© year aforesaid, hare not paid, but bave re- 
‘ tused to pay the same to Heneage Proby be- 
“ing sheriff of the said county of Bucks, next 
‘ after the going out of sir Peter l’emple knisbt * 
“and baronet, from the ofice of sheritf of the 
€ said countv, or to the hands of the c.llectör 
“inthat behwlf appointed by virtue of the Writ 
“last ıneutioned. And further, tlıe aforesaid 
“ Jahn Hampden in like manner prayeth Oyer 
“.ofthe afıresaid Writ of Alittimus, of which 
‘ mention is made in the Writ of Scırı Facias, 
‘ aforesaid, and it is read unto him in tlıese 
“words: ss”Charles by the grace of God, of 
‘ England, Scotland, France, and lreiand, kıng, 
‘ defender of tlıe faith, &c. To ıhe treasurer 
“and barons of his Exchegquer, greeting: By 
“the tenor of a certain Writ of. ours made 
“ under our great seul of England, bearıng date 
‘the sth day of August, in the 11th ycar uf our 
‘ reign, inrolled in the rolls of our Chancery ; 
“by which we commanded the sheritf of our 
“ county of Bucks, the bailitf*and burgesses of 
“the borough and parish of Buckingham, the 
“ mayor or bailifl' and burgesses of the borough 
“ of Chipping Wiccombe alias Wiccomhe, and 
© the good men in the said boroughs, parish, and 
‘the members thereof, and in the towns of Ag- 
“ mondesham, Wendover, and Great Maılow ; 
“and in all other boroughs, towus, vıllages, 
‘“ hamlets, and otlıer places in the said county of 
“ Bucks; that for the defence of the kingdom, 
‘the protection of the sea, the u of tbe 
* subjects, and »afe convoy of the ships and 

‘ merchandize coming to our kingdom of Eng- 
“land, and thence going to foreign parts, ıhey 
‘ should fit out one slıip of war of the burden of 
‘ 450 tuns, with men, as well skilful oflicers as 
‘ able and experienced mariners,a hundred aud 
‘ fourscore at least; as also with n suflicient 
‘ quantity of cauuons, muskets, gunpuwder, 
“ pikes and spears, with other urms necessary 
‘for war, and with double tackling; as also 
“with commpetent victuuls fur so many men 
“at a certain day, and from tbegce for 
© twenty-six weeks at tbe costs of tbe men and 
“ land-tenants of the boroughs, parish, towus, 
‘ villages, hamtets, and other places above 
‘ mentioned in ıhe said cuunty of Bucks, 
“as well in victuals as the men’s wages, and 
€ other things necessary for war for that time, 
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© on account of the defence of the sea under ; © suficient in the law to’ charge the said John 


“ our command, in company of the admiral to ! 
* be and remain’; and that they should cause , 
* the same to be brought into the part of Ports- 


“ mouth about the time limited in the said 
* writ; and that they should respectively asscss 


‘ Hampden ‘on or with khe payment of the 
‘ aforesaid sum of 20 shillings om him in the 
‘ Schedule afuresaid, in ıhe manner and form 
‘ aturesaid taxed and assessed, or any parcel 
“thereof; to which he hath no necessity, ur 


“every man in the said borough and parish of, * is obligeıd by the law of the land to make au- 


* Buckingham, and borough uf Chipping-Wic- 
< combe alias Wiccombe, and in the rest of the 
* boroughs, towns, villages, hamlets, and other 
‘ places in tbe said county of Bucks, and the 
* meınbers thereof, and the land-tenants in the 
“same, to contribute to the expences about 
“ the provision ofthe necessary premisses, and 
“ other things to do and execute in manner and 
: yo as was commanded by the said writ: 
‘ We send to you being present ıhe inclosed 
‘write; forthat the safety of our kingdom ot 
* England, and our people thereof were in dan- 
* ger, which we have taken care to have issued 
* out of our Chancery amongst other writs, to 
‘“ make such provision and assessment through 
* every county, city, borough, town, village, 
* hamlets and places of our Kingdom of Eng- 
* land, and of Wales, and tbe members thereof, 
“out of nur Chancery aforesaid lately issuing, 
“ and there in like manner inrolled. And also 
“a certain other Writ of ours’to certify us into 
‘ our Bel as well of the names of the 
“ men and land-tenants in the aforesaid borongh 
“end parish of Buckingham, and borough of 
* Chipping-Wiccombe alias Wiccombe, and in 
“the rest of (he boroughs, towns, villages, haın- 
“lets, and places of’ ıhe said county of Bucks, 
“who by our command aforesaid were assessed 
“to contribute towards the provision of the 
* premisses, and have not paid the sums of 
“ money upon them so a:sessed : as also of ıhe 
‘ several ‚porn and sums of money so charged 
* and laid upou the said men and lanıl-tenants; 
*“ as likewise certain certificates by virtue of the 
* sıad writ reduced in writing, and sent into 
”our Chiancery. \Ve also send you being pre- 
“ sent tlıe inclused, commanding you, that hav- 
“ing inspected the writs and certificates afore- 
° said, you furılier cause to be done thereupon 
* for the levying, collecting, and receiving all 
*“ und singular the aforesaid sums of money of 
“the al,resaid contribution as yet | as 
“byrright, and according to the law and custom 
* of our kingdom of England hath been used to 
“bedone. Witness mysclfat Westniinster the 
“ 5th day of May in the 18th year of our reien. 
“Eryre. As in the said Writs and Schedules 
* thereunto annexed, certified into the Exche- 
“ quer of our said lord the king, and there in the 
* custody of ıhe reımembrancer of our said lord 
“the king remaining of record more fully is 
* contamed.. Which being read, heard, and by 
“ him understood, the said John Hampden com- 
“ plaineth, that by colour of the sevefal Writs, 
* their Returns and’ Schedules to them annexed, 
* he hath been grievousiy vexed and disquieted, 
“and that unjustly; because he saith, that the 
‘ aforesaid several Writs above mentioned, 
* their Returns and Schedules to them annexed, 
“and the matter in them contained, are not 


“swer: Whereupon by reason of the insufh- 
© ciency of the atoresaid several Writs abore- 
* mentioned, their Returns, ıhe Schedules to 
“them annexed, and the matter ın the said 
° Writs and Schedules contnined, be the saıd 
“John Uampden prayeth Judgment, If our 
‘ said now lord the king ought or is willing fur- 
© ıher to assess ur charge bin with the afuresaid 
‘ 20s. or any parcel ıhereof. Ros. HoLBoRNE. 

* And Jobn Banks kuight, Atturney-General 
‘of our now lord the king whu sueth for our 
* said Jord,the king, being present here in court, 
‘the same day in his proper person, saith, that 
© the aforesaid several Writs, and ıheir Returmns, 
“ and the Schedules aforesaid to ıhe same an- 
“ nexed, and the matter in the same son- 
“ tained, are sufficient in the law to charge 
© the aforesaid John Ilampden with the afore- 
* said 20s. upon him assessed in the form, and 
° forıthe cause aforesaid; which said matter, 
© he the said Attorney-General of our said lord 
“the king, for and in behalf of our said lord 
the king, is ready to verify ; and which matter 
‘the aforesaid John Hampden doth not deny, 
“nor auy wıse make Answer tliereunto, but 
‘“ wholly refuseth to admit the verification 
“ tbereof, and therefore prayeth judgment ; and 
© that the aforesaid. John Hampden be charged 
° with the said 205. and satısfy the same. 

“ Joun Baxxs.” 





The First Day’s ArcuuenTt of Mr.ST.JOHN,* 
on behalf of Mr. Hıupoven, before all ıhe. 
Judges in the Exchequer Chamber, in the 
Great Case of Suır-Monzry. 

May it please your lordship; Pasch’ xiije 

Car’a Sciri Facias ıssued to the sheriff’ of Bucks, 





® « Mr. Saint Jolın, who was in a firm and 
entire conjunction witlı the otber two, was a 
lawyer of Linculns-Inn, known to be of parts 
and industry, but not taken notice of for prac- 
tice in Westminster-Hall, till be argued at ıhe 
Exchequer-Chamber tke case of Sinp-muney 
on the behalf of Mr. lIampden ; which gave 
him much-reputation, and called him into all 
courts, and to all causes, where the king's pre- 
rogative was most contested, He was a man 
reserved, and ofa dark and clouded ceunte- 
nance, very proud, and conversing with very 
few, and those, men of his own hamour and in- 
clinatious. He had been questioned, com- 
mitted, and brought into the Star Chamber, 
many years before, with other persons of. great 
name and reputatien (wlach first brought his 
name upon ıhe stage) for communicatiog some 
paper among themselves,. which some men at 
that time had a mind to have extended to a 
design of sedition ; but it being quickly evident 
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reciting, That wbereas several sums of money 
mentiuned in a Schedule to that Writ annexed, 
by a writ under the great seal of England, 
dated 4 Augusti 11 Car’ sessed upon several 
persons for providing of a ship of war, were 
not paid: and that upon a Certiorari dated 
9 Martij 13 Caroli, tliese sums and the several 
persons upon whom they were assessed, were 
certified into the Chancery, and from thence 
by Mittimus dated 5 Maij, were sent into the 
Exchequer, that process might be issued against 
these defauiters: ıhereupon the sheriff is com- 
manded, * Quod sciri faceret’ to those several 

ersons to appear in the Exschequer Octab’ 
rinitar 13 Caroli, t0 shew cause why they 
should not pay those sums assessed upon them, 

The Sherifi returns,: * Quod sciri fecit’ John 
Hampden, esq. who was assessed at 205. and 
be hath not paid it. Mr. Hampden hath ap- 
peared and demanded Oyer of the Scir’ Fac’ of 
the Schedule of the writ dated 4 Augusti, the 
Certiorari and the Mittimus, and of their se- 
veral Returns, and hath thereupon demurred 
in law. 

The Writ dated 4 Augusti 11 Car’ because 
it is the ground of the issuing forth the Sci fa’, 
and so by necessary corisequence, is that which 
first occasioned any process against him, it will 
be the subject froın whence will be fetched all 
that shall be said either for or against'my client. 
1 will endeavour by breaking it inte parts, more 
elearly to present it tn your lordsbips view. 

The thing commanded is, that tbis count 
should provide a Ship of war of 450 tons, wit 
180 men, guns, gunpowder, douhle tackling, 
victuale, and all other things necessary, aud 10 
bring her to Portsmouth by the 1st of March 
following, and from that tiıne to provide her of 
victuals, mariners wages, and all otber neces- 
saries for 26 weeks. For effectin this, there 
is power given to assess each person within tbe 
couaty ° secuadum statum et facultates,’ and 
to bring in these sesses by distress, ° et quos re- 
* belles invenirent’ to imprison their persons. 

My lords, if the Writ had staid here, and 
gone no further, the command though full in 
word, it had been void in law, because as yet 
it appears not for ‚what end this ship was to be 
provided. 40 Ass. Plow. A Commission tö 
seize mensgoods notoriously suspected of felony, 
before conviction, adjudged void, because there- 





that the prosecution would not be attended 
with success, they were all shortly after dis- 
charged ; but he never forgave the court the 
Srst assault, and contracted an implacable 
displeasure ae the church pureiy from 
the company he kept. He was of an intimate 
trust with ıhe earl of Bedford, to whom he 
was in some sort allied (being a natural son 
of the house oP Bullingbrook) and by him 
brought inte all matters where bimself was 
to be concerned. It was generally believed, 
that these three persons, with the otber three 


lords mentioned before, were of ıhe most inti-. 


zmate and entire trust with each other, and 
made ıhe engine which moved all the rest.” 


1637, —ın the Case af Ship- Money. [858 


fore tlıe command, without cause shewn, and 
that suflicient in law too, would he void. 

In the second place therefore they are set 
down to be these: “ Pro defensione Regni, 
“twitione Maris, securitate Subditorum, et 
‘ salva cmductione Navium,’ both outward and 
inward, the Sea being infested with pirates, and 
more shipping being daily prepared ‘ad Regnum 
‘ gravandum ;’ ıhese are the ends. 

In the third place, the legality of it, that 
every man ‘° secundum statum et facultates’ 
should be hereunto assessed, is thus inforced. 
First, from Custoın and continued use, in these 
words; That the Sea ‘ per gentem Anglicanam 
‘ab olim defendi consuevit.” And secondiy 
this Use proved to be from a common gro 
of equity ; “ Onus defensionig, quod omnes tan- 
“ git, per. omnes debet supportari:’ And the 
Rule of Equity backed by the Common Law in 
these words,  Prout per legem et cönsuetudinem 
“regni Anglie fieri consuevii”? The argu- 
ment stands thus; All have benefit by defence 
of the realaı, and therefore by law the Charge 
ought to be borne by all. 

'ben it is further inferred, that every man, 
even by his allegiance, is bound to contribute to 
this Charge, the command being * in fide et 
‘ legiancia quibus nobis tenemini.’ Of these 
parts the Writ consists, which all being put 
together, in brief declare the scope and end of: 
the issuing forth thereof to be the Defence and 
Safety of ılıe kingdom ; a thing so necessary, 
that it must needs be legal: for it is too near 
and too narrow a conceit of the wisdom and 
policy of the law to thiuk, that whilst the care 
thereof should be aonfined ouly to the ’preser- 
vation of the general members of the body poli- 
fic from the'wrongs and pressuresthat might be 
offered from others to the fellow-members, that 
in the mean time it will leave the whole to the 
violence and will of enemies: so tbat whilst 
each subject, considered as a part of the whole, 
hath a known and sure estate in Lands, and 
real property in his Goods, not to be impeached 
by any whatsoever within tbe realm ; yet con- 
sidered all together as they make ıhe “ Unum 
‘ Compositum, they should have in them onl 
© Precariaın Possessionem,’ or Tenancy at Will 
in regard of Foreigners. My lords, this cannot 
be; for the law is so careful herein, that even 
afar off it foresees aud prevents all dangers in’ 
this kind ; and that is tbe reason that an alien, 
though a friend, hath not capacity to purchase 
any land in the realm. And if.the law be so 

uick-sighted, asthat to prevent but possibility of 
des er, ıt keeps such strangers from having any 
land within the realm, which desire to come by 
it peaceably and for valuable considerations ; 
by tbis we may easily see the great care ıt hath 
to prevent apparent dangers, wbich usuall 
proceed from open force and violence. Whic 
further appears by the grestness of the punish- 
ment which the law inflicts upon oflenders in 
this kind, which ıs Higb-Treason, of all other 
tbe greatest. 13 Eliz. Dyer 298. Story * con- 
— nn  ———— \ 


® See vol, 1. No, 5. 
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ired beyond sea with a foreign state to invade 
. the realm ; 'aud though nathing was attempted, 
yet it was adjudged Hiyh-Treason. And 91 
Ed. 3, fo. 23. and 45 Ed. 3, 24. a man killed a 
captaın that wus going with 20 men at arıns to 
the king in his wars, and it was adjuiged to be 
High-1reason. And so by some opinions. in 
rint it is, to bu:n or sink any of the kıng's 
hips. By the greatness of'the punishnient for 
the breach uf the negative part ot the hıw, we 
miglıt understand the peremptorincss and fürce 
of ıhe aflirmative part, So that, m lords, in 
this case tbe question is not de re, bar by the 
law the safety ofthe realın isto be provided for; 
© Salus Populi suprema lex :’ Neither ıs the 
question de personis, either in re-peet uf the 
Persons who.are to bear tie Charge of it, or of 
the persons whım the Law hath intrusted with 
the care ad puwer of this common Defence. 
For the first, that is, the Persons ıhat are to 
bear this Charge, that in the writ, * Quod 
€ omnes tangıt per omnes debet supportari : 
The reasons of tlie Writ are weighty, and 
agreeatile to tlie rule botlı of the Civil and 
Common. Law, ‘ Qui sentit commodum. sentire 
« debet et onus:” Sorhat I canceive the burden 
lies upon all. In respect of our bona nalure, 
our Lives ‘and Persons be egnally as deur to 
one as another: In respect of our bona fortune, 
so secundum slalum et facul!’ates ; because the 
greater the state and means of livelihood, tbe 
greater the benefit by the Difence. The law 
Y this cuse of Defence against the invasion of 
ving enemies, being the same with thatagunst 
our suil and ground by ıhe inundations and out- 
rages‘of the sea and fresh water; fur by the 
law, as appears by tl,e Commission of Sewers, 
as well betore the Statute of 28 Hen. 8, ns 
since to the reparing of a bunk or causey, 
river, or other sewer, all are charg-able that 
have * Defensionem, Commodum, vel, Salva- 
$ tionen: qualitercungue.’ All thıt have De- 
fence must be assessed, the Assess must be 
equally distributed, and therefore Iaid tpon 
every man within the level, * Pro rata portionis 
s tenur® sux, seu pro quant:tate Communis 
# pastura vel piscariz ;’ thr more land, coınmon, 
or benefit of iıshing each man hath, according 
to the propartion thereof tlıe Assess most be. 
So that, mny lords, in the sr cond placı, the ques- 
tion wi not be, Whether my Client Iıylaw be 


exempted from the Charge of ıhe Detence of 


the realm; tor which other bis majesty’s snb- 
jects he ought to helu to bear the common bur- 
den, and mure or le.s may be laid upon him 
N to his estate and means of live- 
ihood. 

Neither, Thirdiv, is there any que-tion tn be 
made but the law hath intrusten the person of 
bis roy«al majesty, with the cure of this Defence. 
Tbe Defence and Protection which we have ın 
our bodie», lands, and gouds, against any within 
the realın, we know it ıs from-him; for all 
jurisdictiom legal, batlı ecclesiastical and civil, 
which defends us in tl.ein, ıs wbollr in his ma- 
jesty. “The sume it is m case of foreign de- 
tence, even by the Jus Geulium, as appeurs in 


the text, by the peoples desiring that they 
migbt be like other natiuns, by having a king 
that might go in and out before then, and fight 
ıheir batıles. That the kıng, and that legally, 
calleth the kıngdom * Reguum nostrum, aud 
every city and great town * Civıtatem et Villam 
© nostram :’ Quoad ‘ proprietstem’ it cannot 
be, because they are the several land-owners; 
it must be su therefore priucipally in this re- 
ct, * Quoad protectionem et defensionem. 
Neither hatb the law invested Ihe crown with 
this height ofsovereignty only as a honorarium, 
for the greater splendor of it, but likewise as a 
duty of ıbe crown, or pars winisteris, for the 
gund and safety of the realm, which in many 
of the ancient Cominissions af Sewers, befure 
the statute of 28 Hen. 8, is thus expressed, [be 
king * ratione regie dıgnitatis et per juramen- 
‘tum est astrictus ad providendum salvationi 
© regni undiquaque ;’ so that both in honour, 
and by his oath be is bound to provide for the 
safety oftherealm, and that cir cumgnague. 

My loıds, by ıhe Law the king is paler- 
‚familias, which by the Law of Gconomick is, 
not only to keep peace at home, but to protect 
his wite and children, and whole family from 
abrond. It is his vigilancy and watchfuluess 
that discovers who are our friends, and who are 
our foes; and that after such discovery first 
warns us of tbem ; for he only hath power to 
make war and peace. 

Neither bath the law sl entrusted tbe care 
of Defence to his majesty, but it hath lıkewise, 
secondly, put the Armat’ Potestat’ and means 
of Defence wholly into his hands: for when the 
eneıny is by him discovered and declared, it is 
not in the power of the Subject to order be 
way and means of Defence, either by sea or 
by land, according .as they shall think fit; for 
no man withnut commission or special Licence 
from his majesty, can set forıh any sbips to sca 
for that purpose; neither can any Inan with- 
oüt such commission or licence, unless upon 
sudden coming nf enemies, erect a fart, castie, 
or bulwark, though upon hjs own ground : net- 
ther, but upon some such emergent cause ı8 ıt 
"Iawful for any subject, witbout special cemmis- 
sion, to arın or draw together any troops or 
companies» of soldiers, or Lo make any general 
collections uf money ef any of his majesıy's 
subj. cts, though witli their consent. 

Neither, in the third place, is his majesty 
armed only with bis primnitive prerogalıve of 
Ge..eralissimo and Commander in Cbief, that 
none can ndvance towards tbe enemy, until 
he gives the sıgnal, nor in other manner ılıan 
arcording to his difectin: but also with all 
other powers. requisite for, the full execution of 
all thir.gs ineident to so high a place, as well ın 
times of danger as of actual war. The sheriff 
of each cousıty, wbo is but His mejesty’® deputy, 
he hath the pusse comitatus; and therefore it 
must needs follow, that the posse regni 15 ın 
hinself. , 

My lords, not to burn day-light longer, ıt 
inust need$ be granted that in this business of 


Defence, the suprema potestus, is mherent Im 
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his majesty, as part of hiscrewn and kingly 
dienity So that asthe care and provision ol 
the Law of England extend;, in tlıe first place, 
to foreign defence; and, secuudly, lays the 
burden upon ali; and, for ought I have to say 
against it, itmaketh_the quantıty of each man's 
estate the rule wheseby this burden is to be 
equally proportioned upun each person : So 
likewise hatb it, in the third place, ınade his 
majesty sole judge af daugers irom foreigners, 
and when and Dow the same are to be pre- 
vented ; and, to come nearer, hath giren him 
power by Writ under the great seal of England, 
to command the inbabitants of each county 
to provide Shipping for the Defence of the 
kingdon, and may by law compel the doing 
thereof. ’ 

So, my lords, as I still conceive, the question 
will not be de persona, in whom the © Suprema 
* Potestas’ of: giving the authorities or powers 
to the Sheriff, which are mentioned ın this 
writ, doth lie, for that is in the king: But the 
question is only de modo, by what medium or 
method this supreine power, which is in his 
majesty, doth infuse and let ont itself into this 
particular; aud whether or no in this case 
such of them have been used, as have rightiy 
accomnmodated and applied this power unto 
this Writ in the intended way of Defence : 
for tbe law of England, for tlie applying of 
tbat Supreme Power which it hath settled in 
his majesty to the particular causes and.occa- 
sıons, hatlı set down a method and known rules, 
which are necessarıly 10 be observed. 

In his majesty there is a twofold power, 
woluntus or yolestas interna or naluralis, and 
erterna or legalis, which by all the Judges of 
England, 2 Ric. 3, fo. 11, is expressed ‘ per 
‘ volantatem regis in camera,’ and ° voluntatem 
‘ regis per legem.’ 

My lords, the forms and rules of law are not 
observed ın thıs case; the supreme power nut 
working per medis, it remains still in himself as 
* voluutas ltegis interna,’ and operates not to 
the good and relief of the subject that standetlı 
ın need. To instance: his majesty is the 
Fountain of bounty ; but a grant of lands with- 
ont letters patent transfers no estate out of the 
king, nor by letters patent, but by such words 
as the law hat prescribed. His majesty is the 
Fountain of Justice; aud though all justice 
which 3s done within the realm flows froın this 
fountain, yet it must run in certain and known 
channels. An Assize in the King’s-Bench, or 
an Appeal of Death in the Common-Plens, are 
€ curamı non judice,’ though the Writ be hıy his 
majesty’sconmanri; but so of the several juris- 
dictions of every court. The justice whereby 
all felons and traitors are put to death, pro- 
ceeds from his majesty ; but ifa Writ nf‘ exe- 
cution of a traitor or a felon be awarded by his 
majesty without Appeal or Indictment pre- 
oeding, an Appeal of Death will lie by the heir 
against the executioner, If the prorrss be legal 
and ına right court, yet I conceive that his 
majesty alone, without Assistance oftbe Judres 


ob theceurt, cannot give Judgment. I know 
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that king John, Henry 8, aud o'her kings, have 
sat in tbe King’s-Beuch auıl ın the Exchequer, 
but, for onght appenrs, Fey were assısied b 
their judges: Tlas I ground upon the Boot 
Case 2 Rich. 8, fo. 10, 11, w'ıere the party is 
to make fine and ransoım at the king’s wıli and 
plessure. 1his Fine by the opinion of the 
Judges uf England, must be seı by the Judges 
betore wlıom the party was convicted, and can- 
not be sıt by the king. The words nf the 
Book are thus: * In Terminis et non per iegem 
‘ perse in Camera sug, nec aliter coram se, 
“uısı per Justiciarıos suos, et hoc est voluntas 
‘ regis, scilicet per justiciarios suos et per legeme 
© suaın,’ to do ıt. 

And as without ıhe assistance of his Judges, 
who are hıs settled cıunsel at law, his majesty 
applies not his laws anıl juslice in many cases; 
neither is this sutßcient te do it without the 
assistance uf his Great Council io parliament. 
Ifan erroncous Judgment was given before the 
statute uf 27 Eliz. in the King’s-bench, the 
king could not relieve his grieved subject an 
way but by Writ of Error ın parliament: neı- 
ther can he out of parliament alter the old 
laws, or make new, or make any Naturaliza- 
‚tions or Legitimütion«, nor do gnme other 
things: and yet is ıhe parliament his majes- 
ty’s Court too, as wellas other his Courtis of 
Justice: it ıs his majesty that gives life and 
being to ıt, for he only summons, continues and 
dissolves it, and he by his le veut enlivens all 
the actions in it; and after the dissolution of 
it, by supporting his courts of justice, ho keeps 
tem sul! alive, by putting them in execution. 
And altbough in the Writ of Waste, and in 
some other writs, it is called “ Commune Con- 

* cılium Regni,’ in respect that the whole king- 
dom is representatively there; and, secondly, 
that the wiıole kingdum have access thither in 
all ıhings that concern them, other courts 
affording relief bat in speciul cases; and, 
thirdiy, in respect that the whole kingdom is 
interested in, and receives benefit by the laws 
and things there passed: Yet is is * Concilium 
€ Regnı’ no otherwise thau the Common Law - 
is ‘ Lex Teırz,’ that is “ per modum Regis,’ 
whose it is, if I may so term it, in a great part, 
even in point ufinterest, asle ısthe head oftbe - 
Commonwealth, and whose it is wholly in trus® 
for the gopd of ıhe whole body of the realm; 
for he alon« is trusted wıth the execution of it. 
The parliament is the king’s court, and there- 
fore ın the Summons ılıe king calls it “ parlia- 
“ mentum nostrum.’ So the Beturns of the 
knights and burgesses, “ Quod sint ad Parlie- 
‘“ meiltum Domini Itegis. Fleta, lib. 2, cap. 2, 
‘ Habet Rex curiam suam in conciho suo in 
“ parlinmentis suis;’ and therefore the plead- 
ings there ancieutly were usually wont te be- 
gin for the most paıt, ‘ Queritur Domino Regi ;' 
of Petitlions by private persons, ‘ Supplicavit _ 
“ Domino Regi,' though for relief against others, 
Inquisiıtions and Fen:re fac’ returnable there 
sometimes * Coram Domino Rege et Constlio 
‘ suo, as appears by infinite Precedents in the 
Parliament Pleas of Edw, the 1st and Edw. the 
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Bnd’s time, both ın the Tower, and many Cases 
adjourned into the King’s-Bench. 

The Patents passed by authority of parlia- 
ment, and likewise the acts of parliament, had 
ancieutly so much of the king’s name and style 
in ıhem, that as it appears in the Prince’s Case 
in the Sch report, it was a hard matter, other- 
wise than by circumstances, to know whether 
they had any thing of tlıe parliament in tbem 
ornot. And from those times even until now, 
the alteration is nothing in substance, for the 
acts for the most part arethus: “ It is enacted 
< by our sovereign lord the king, with the 
“ assent of the lords spiritual and temporal, 
“and commons.’ The ka; both then and sull 
is pars agens, the rest are but consentientes. 

My Lords, to apply all to the Case in ques- 
tion : by the Cases before cited it appears, that 


what was done in parliament by tlıe law phrase. 


and dialect, is.said to be done by the king ; for 
as the Civilians say of the senate, that it is 
‘ Pars corporis Cxsarıs,’ so we of the Par- 
liament, that it is * Pars corporis Regis’ The 
maxim of Justinian, * Quod principi placet 
‘ legis vim babet,’ is agreed by Bracton and 
all the civilians. And yet bnth he and many 
of them say, that tlose must pass the Se- 
nate, and though done in the senate, yet they 
be plucita principis. So it er although when 
we speak uf rulyus, we say Fines are said to 
be’set by the king’s court ; yet the law, when it 


saith.that they be done and set, saith they be |’ 


done and set by theking. By thesame reason 
therefore, though when we speak ut vulgus, 
we say such ’a thing is done by tbe parliament, 

t in the legal account these are done by the 
Far: the Medium, or way of doing of them, is 
with tlıe assistance or conseut of his great Coun- 
cil in parliament. 

The secoud thing which I observe is tbis: 
By the case before cited it appears, that witlı- 
out the assistance in parliament, his majesty 
canngt in many cases comınunicate either bis 
justice or his power unto his subjects.—Hence, 
ebirdly, it necessarıly follows, as I conceive, 
that he kingly digniıty doth most appear and 
manifest itself there; which was the opinion of 
all ıhe Judges of England, declared in a parlia- 
ment 34 Hen. 8, as appears by Crompton’s 
Jurisdict. fo. 10, who by the king’s command- 
. ment meeting together about point of Privilege 
of Parliament, the king afterwärds in declaring 
of their Opinions, doth it ın part of the Case in 
these words : “ Furiber, We bie informerd by our 
* Judyes,that wear no time stand so hielly in 
€ our estate royal, as in time of parlıament, 
* wherein we os Head, and you ns Members, 
‘“ are conjoined and knit tngerher in one borty 
“politic’ Wlich Declaration of it shews like- 
‚ wise that it was tlıe king’s own opinion, that he 
at nu time stood so.highly in bis estate, as in 
the time of parliament. 

It appears not by the Record, that this Writ, 
which givecli pnwer to sell and alter the pro- 
perty of the Defeudant’s Goods, issued from 
Ins majesty' sitting in his estate royal in parlia- 
ment, aud therefore cannot be intended by 


your lordships and the court so to do. If 
therefore it hatlı issued from his majesty in the 
Chancery, otherwise than in parliament, where 
he stands in the height of sovereiguty and per- 
fection, that he hath not so much as a 
nocere ; tbe question is, Whether it be erro- 
neously issued, yea or no ? 

My Lords, have now put the case, which 
although in this particular case it concerns the 
Defendant only ; yet in cossequence, as it ap- 
pears, it concerus both his majesty and the 
whole state, and that in matters of the greatest 
and "highest nature possible. Eis majesty is 
concerned in the way and manner of execution 
of the highest and greatest trust which the law 
hath reposed in him, the Safety and Preserva- 
tion ofthe Kingdom ; theSubject is concerned 
in that, wherein he is most tender, in the Pro- 
perty of what he hath. 

My Lords, the greatness and weight of the 
Case puts me in this dilemma:: not to argue it, 
were to deny that full submission to the com- 
mand of some of your lordships that are sitting 
in the Court, neither should I do my client that 
service which he expects. If I proceed, the 
Case is too weighty and too great for me to 
argue. But I know the safest way is obedience, 
and that the Court cannot expect muclı from 
me. Having therefore already put the case, 
I will go on in the next place to state it, and 
afterwards to argue it. 

Tbe Question being concerning the Valıdity 
of tbecommand in the Writs, which extends so 
far as to the altering of the Property of the 
Subjects Goods without tbeir consent; and 
yet this being far a thing so necessary as the 
Defence of the kingdom both at land and sea ; 
for the ends of issuing forth of the Writ are, 
‘ Pro defensione regut, tuitione maris, securi- 
* tate subdicorum, salva conductione navium,’ 
both outward and inward. In the stating of 
this great question, I will in the first place en- 
ddearour to present your lordships those known 
and undoubterl ways and means, whereby the 
law hath provided tor the Defence of the realm 
both at land and sea, without the way in the 
Writ. 

The Arst whereof is by Tenure of Lands, 
The services wliich hereby gruw due are of two 
sorts;, Service in Kind, which tends immedi- 
ately to action. in times of war, some whereof 
are for land-service, and some far sea-service. 
The second are such as supply his majesty for 
that purpose. 

The secund way ıs, those many Prerogatives 
which the law hath settled in the Crown, and 
made peculiar unto it fur tlie Defence of the 
kingdom in general. 

The third is, the particular Supplies of Mo- 
ney for the Defence of the Sea alone in times 
of danger, boıh ordinary and extraordinary, 
the ılaug principally intended in the Writ, 
These, my lords, will be tlie materials, where» 
upon afterwards { shall state tbe Question. - 

In that of Tenore, I shall begin with the 
service, and those which tend immediately ta 
action in times of War. The kings of this 
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realın, as they are the head of the Common- 
wealth in general, so are they the head and 
root from whence all Tenures spring ; for as 
our Books agree, all the lands within the realm 
are held mediately or immediately of the 
crown. As therefore the law hath appropri- 
eier the Defence of the kingdom to the 

ings thereof, so hatlı it, as one uf the principal 
ways for effecting thereof, trusted them with 
the reservation of such Tenures, as might serve 
for tbat purpose. 

Amongst which, intending first to speak of 
Land-Service, I will begin with the Tenures 
of Knights-Service. Every man tlıat bolds by 
this service, from a whole Knight’s Fee to any 
part thereof, ought to find a man completely 
armed for the war. Neitlier doth the finding 
of arms satisfy this Tenure : for he that holds 
by a whole Knight’s Fee, ought to be 40 days 


in the service; and he that holds by a moiety 


of a Knighr’s fee 20 days; and so in propor- 
tion. Inthbe Books of the Kuights Fee, of 
Hen. 2, Edw. 1, and Hen. 6th’s times, in the 
Exchequer, it appears, ıhat there were many 
thousand Knights Fees held ofthe crown. And 
inthe Red Book it is said, that it was “in 
‘ ore omnium,’ that in the Conqueror’s time 
there were thirty thousand held of him: some 
since have computed them to threescore thou- 
sand, which perhaps may be with the addition 
of those that were held of common persons, 
which are not of those upon which I shall 
insist. 

But it may be objected, that in respect ıhese 
Services are reserved by the king, that there- 
fore they were not iustituted only for the De- 
fence of the realm, bu& ingy be exacted for fo- 
reign wars, or otlet-where for his majesty’s 
peculiar service, as be shall think fit: which 
may be inferred borh from 'the name which 
our old Bouks and Deeds style this Service by, 
when due to the crown, that is, © foripsecum 
‘ serritium;’ and, secündly, from the use thereof, 
it having been perfowned in Normandy, Gas- 
coyne, Tholouse, and Jreland, as appears by 
the Red Book, ant! many cases put together in 
the Institutes, inthe Chaptez of Escuage. 

To the first Objectian of the Name, the An- 
swer ıs clear; for antiently, when those that 
heid immediately of the crown by this service, 
did infeoff others of the land so held, desiring 
to free themselves of the burden of this ser- 
vice, besides the service which they reserved to 
themselves, they likewise commnonly in the con- 
veyance, made provision for their own acquittal 
against the king, and the feoffee took the whole 
burden tbereof upon himself: and therefore in 
the Book of Knights Fees of Hen. 2’s time, in 
so many hundred certificates of those that held 
immediately of the king, William London of 
Wilts certifies’this; ‘ Quod nullum militem 
* habeo feofatum, sed debeo defendere feodum 
‘ meum per servitium corporis mei.’ Of tbis 
nature are three or four others. All the rest 
after certifies, by how many knights fees he 
holds : them likewise he zertifies that ‘ Defendit,’ 
Sec. ofthe king, by such and suelı “Milites Feo- 

vok. 111, 


’ 
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‘fatos’ And in these deeds of Feofiment, 
afıer the reservation to the feoffor, was this 
clause : “et faciend’ inde,? sometimes ‘ Forin- 
‘ secum servitium,’ sometimes ‘ Regale servi- 
“ tun.’ Bract. lib. 2, fol. 36, 37. and Fleta, 
ib. 3. cap. 14. saith, that it is called,. * Regale 
‘ servitium, quia est servitiun Domini Regis ; 
and by them ‘ Regale servitium,’ and * servi- 
“tium Domini Regis,’ are all one and the 
same tlivg. To that therefore I shall need to 


‚give no further answer. By the same Authors 


it is called * Forinsecum, quia capitur foris sive 
‘ extra servitiumn, quod & domino capitalı ;’ 
and that isthe ıneaning ofthe word ; and that 
it is called “ Forinsecun,’ in regard the Service 
is to be done Foris, tlıat is, out of the kingdom, 
is cleared to your lordships by these Cases, P. 
49 Hen. 3. Com. 31. Ed. 1, Rot. 32. Ders. 
Com. Hill. 33 Ed. 1, Rot. 52. Dors. Cornage, 
which we know is to wind a hom within the 
renlm, in all those three cases is called © servi- 
“tium Forinsecum Domini Regis Cornagij ;’ 
and Castleguard in the county of Northumber- 
land, at the castle of Bamburgh, called “ Fo- 
‘ rinsecum servitium Domini Regis.’ 

To the second part of this Objection, that 
this service hath been often performed beyond 
sea; for the present I shall give Answer there- 
unto but in part, by telling your lordships with- 
out making proof tthiereof, that Escuage, which 
is all the penalty that lies upon the Tenant for 
his default cannot be assessed but in parlia- 
ment; which, if it be so, proves that the king 
cannot command this service, otherwise than 
for the good and defence of the realm, in re- 
gard that if it be otherwise, no Escuage can be 
assessed without consent in parliament ; which 
by intendment, according to the good tlıe king- 
dom is likely tn receive by the service, will pro- 
portionably lessen or increase the Escuage. 

My Lords, That this Service was instituted 
for the Defence of tli& realm, appears by the 
care the law hath always taken for the increase 
and preservation of these services; so that if 
the lord purchase part of the land, yet the 
whole service remains: which being entire, 
and to be done by the budy of a man, in that 
of being a steward or baihff, or other private 
service, makes an extinguisliment of the whole. 
The Authorities in point are many; the Sta- 
tuteof Mortmaine 7 Ed. 1, the mischief by 
conveying lands to houses of religion is there 
expressed to be, * Quod servitin qua ex hujus- ' 
‘“modi feodis debentur, et qua ad defensio- 
© nem regni ab initio provisa fuerunt, indebite 
‘ subtrahantur.’” And besides the declaration 
that they are for the Defence of the realm, that 
Statute likewise promises for the increase of 
them; for if the lord enters not within a year 
and a day after the Feoffiment, the king is to 
enter ; and as the words of the Statute are 
‘ alios inde feoffavimus per certa servitia nobis 
‘inde ad defensionem Kegni nostri facienda,’ 
the words are observable, ‘ per servitia nobis 
“inde facienda ;’ far though the service be ta 
be done ta the king, it isto be done ‘ ad defen- 
© sionem regni.’ "I Lis explains the Charter of 

3K 
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Ien. 1, inrolled in the Red Book inthe Ex- 
“chequer, and cıted in Mat. Paris, in the Arst 
leafof Hen, 1’s reien ; where the king frecs 
Kuights-Service Lands iron all Gelds and 
taxes; that beiog cased of tlıis burden, “apti 
© ei parati sint ad servitium meum, et ad de- 
‘ feusionem regvi mei.’ Inu the Black Book in 
‚tbe Exchequer, fo. 3. Scutuge ıs tlıus defined, 
“ ut inveniente in regnum lıostium machina- 
€ tione,’ ıtis tlien due: see Bracton in his se- 
cond book fl. 36 and 37, ıhat they are so, 
.* Propter exercitum et Patria tuttionem,’ and 
to be performed ‘ certis temporibus cum casus 
© et necessitas evenerit.’ Bract. fol. 162. ©“ Les 
‘ fees de chatre fuerunt purveans ad defence 
‘ de notre realme.’ The Bonks are express, 
the 35 Hen. 6, 11.8 R. fol. 105. Talbot’s case, 
6 Rep. fol. 2. Biuerton’s cuse, Institut. pl. 103. 
Co. Preface t0 ılıe niuth Report, 

For the furihcr clca;iug of what is said al- 
ready, nnd wlut l am to add, it is observable, 
tnat these Scrvices are not created * ex provr- 
* visione horinum,’ but © ex provisione legis ;’ 
Sur as it is in 33 len. 6, 7. and sixth Rep. fol. 7. 
Wheecler’s Case, if the king grants land witb- 
aut reservring any Service at all, or $ absque 
© aliquo inde reddendo,’ the Patentee shall huld 
the land .by Knights-Service ir capite. The 


‚Book of 24 Ed. 3, 65. Stamfurd Prerogat. fol. 


10. Institut. pl. 73, ic is said the first kings of 
this realm had all'the land of it in ıheir own 
‚hands; wlich appears likewise by this, chat all 
the lands withiu the kingdom are held mediately 
or immediately of the crown. In the trans- 
ferring these lands to the several inhabitants, 
we sce, by the cases before cited, that tlıe care 
and pruvision of the law was, that all should 
‚by tenuse of the crown be made liable to the 
flefence of the kingdom. I shall briefiy there- 
fore show huw ıhe kings of this realın have 
executed the frust for the Defence of both 
land and sca. 

And first, a little further to prosecute the 
Land-Service, because the Tenure by Knights- 
Service ties the tenant only to farty days ser- 
vice, and that for the Defence of the realm 
only in general; tlıey therefore reserved divers 
other tenures tor particular And certain ser- 
vices ; as Grand-Serjeanties, some whereof, as 
in the Institutes, fol, 106.. is observed, were 
for service of honour in times of peace; and 
some fur ıniltary service, of which Jast sort, as 
appears in the Book of Serjcanties in the Ex- 
c!,equer, and many rolls of them in the Tally- 
Diisce, were very many; some whereof were to 
carry the king's banner, some to summons the 
tenants “ad exercitumn,’ some tn be of the 
vanguard, some of the rear ; some to serve in 
Wules, some in Scotland, some © infra que- 
€ tuor maria,’ some “infra Cinque Portus An- 
* gli.’ Of ıhese are Services of all sorts ne- 
cessary for an army; and in respect of the 
multitude of these military Serjeanties over 
others, as forgetting tlıem, Brit. fol, 164. in his 
detinition of Grand-Serjeanty, saith, that they 
are * Pur defeuce del royalıne ;’ and Fieta lib. 
3. cap. 16. * Magna Serjeantia Regen tan- 


“tum respiciunt et Patrie@ defensionem.’ Be- 
sides tue Grand-Serjeanties, of this nature like- 
wise are the T'enure of Coruage, to give warn- 
ing of tire enemies coming into the kiugdom, 
and the Tenures by Custle-Guard: these by 
Littleton were 11,000, to defend tlie Castles 
when the enemy enteıs tbe realın, within forıs . 
and bulwarks of tlie rcalmı. Mr. Camden, p. 
515, observes, there were 1,115 ın llenry 2d’s 
time, wlıereot' a great part, and especially such 
as were upon the sea-coasis and frontiers of 
Scotland and Wales, the places of greatest 
dauger, were the king’s. And bcsides these 
Grand-Serjeanties that were to be performed 
by the bodies of men, there are Petty-Serjean- 
ties for linding of Armour of all sorts for the 
war, . 

My Lords, That the former kings did exe- 
cute this power of Tenures for the Defence of 
the realın, according to the trust the law repos- 
ed in theın, appears further in this, that ın the 
places of greatest danger there ever were most 
of them. All along the sea-coasts of Kent and 
Sussex, nearest of all others to France, are the 
Cinque-Ports, which for their Sea-Service have 
all the jurisdiction within themselves, that the 
inhabitants, for weakening these parts, might 
not be compelled to travel out of them for any 
matters of Justice, and divers other privileges; 
both to invite the people to live there, and to 
encourage tlıem tothe Defence of,those parts. 
And Dover Castle, the Key of the Kingdom, 
as of greatest consequence, so hath it 200 
Tenures by Castle-Guard, wanting very few, 
besides divers Tenurcs for the repairing of the 
Castle; which appears by the Record called 
the Quire of Dover, remainiug in tie Exche- 
qtier; which that it is a Record, and deter- 
mines the serrice of the Cinque-Ports, as 
Doomsday-Book doth the Tenures of the an- 
tient demesne, appears in Comm’ 27 Edw. 1, 
Rot. 35, and by another Record added tu that 
Quire of Dover, 20 Edw.4, it likewise appears, 
that in the time of war the king is to maintaia 
in that Castle, 1,000 foot, and 100 horse, 
Next, to come to the borders of Scotland, there 
we find the franuchisement of the bishopric of 
Durlsam, instituted Jikewise for that purpose, 
for the defence of those parts; which William 
the Conqueror, as Malms. fo. 157, observes, 
first innde a County Pulatine; and Walther 
bishop thereof, * Ducem pariter et Episcopum, 
© ut refrenarct Nebellionem gentis gladın, et 
‘ reformaret mores eloquio.’ And besides all 
tis, ın all the counties of Cumberland, Nor- 
thumberland, and Westmorcland, are nıore 
such Tenures for the Defence of the. reulm, 


.than in any of the Inland Counties, and tliose 


likewise most proper for bodies. Com. Pa. 
91 Edw. 1, Rot. 32. Itisthere found by Inqur- 
sition returned into the Exchequer out of par- 
liament, that every lord of a tgwn within the 
county of Northumberland, held by Cornage 
when the Scots entered the realm. Mr. Cam- 
den in bis Britannia, p. 794 and 799, mention- 
ing the grent number of Petty-Baronıes and 
Custles all along those marches, which Brit. fol, 
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Sr, and Instit. fol. 73, say were instituted for 
the Defence of the realıu ; obserres here like- 
wise tbe policy of tlıe law, and likewise in the 
many Serjeanties there, in advancing uf the 
king’s army, tu be of the vanguard, and in the 
retreat in the rear, those people best knowing 
ıhe ways aud pussages of the country. 

Wbence, my Lords, when we conıe to the 
Marches of Wales, there we ind another Coun- 
ty Palatine, I mean that of Chester, and the 
care of Chester aud his barons to oppose the 
Welsh invasions npon these Marches ; besides 
the like services, as upon the borders of Scot- 
land, there were likewise many Lords Murchers- 
of several baronies, wlıo bad administration of 
all justice within themselves, * secundum legeın 
° Marchie:’ and for their service to be done 
against the Welsh, they had two special Privi- 
leges, that is, the third penny of all ıhe Spoils 
in the war, as was adjudged in parliament, the 
20 Edw. 1, Banc. Regis Rot. 123, in that great 
Case between the earls of Glocester and Here- 
ford, and in tiie Parliament Book, 20 Edw. 1. 
And, secondly, all the Prisoners that they took 
in the wars, “per consuetudinem Marchiz,’ 
belonged tu the takers of them. Trin. 25 Ed. 
1, Rot. 28, Co. Roger de Kownwell, * in par- 
“ tıbus Montgomery, ın guerra Wallise,’ 23 Ed. 
1, had taken three Welsh prisoners; and be- 
causc, by the king’s command, they. were re- 
leased of their imprisonment, it is tlıere adjudg- 
ed, that the king should pay hiin 404. in recom- 

ense thereof. And so ır was adjudged, Con’ 
En, 25 Edw. 1, Kot. t1, dors. 

My Lords, His mnjesty is in the actual pos- 
session of these Military Services, by taking 
the profits of Wards, Marriages, Releases, Li- 
cences, Forfeitures for Alienations, and primer 
seisin, as fruits of tbem.— That the profits of 
Wards and Marriages are to be spent in wars, 
for the Defence of ıhe realm, % well as for the 
bringing up tbe Ward, the Books are, 35 Hen. 
6, 41, Brit. 162. Yhat the king receires the 
profits, because he is not able to do the service. 
If the kınz’s Ward was within age, when the 
tenants were summoned ad exercitum, he paid 
no Escuage, as is ndjudged, M. 20, Edw. 1, 
Rot. 9, & 20, Comm’ and M. 23 Edw. 1, Br. 
Iirrot. So it is for Reliefs and Licences ; and 
Forfeitures of Altenation of the king’s Tenant 
without his consent might not be altered ; and 
for primer seisin, the king was to receive the 
profits till the Tenant, by his FHlomage, had as- 
sured the king of his service ; the sumınons al- 
ways commanding him to be at the place of 
rendezvous, “in fide et homagio quibus nobis 
* tenemini.’ All these things being hut Fruits 
that fall from ıl&se military services. 

My Lords, Now to come to the Sea-Service;; 
the care and execution of this trust by Tericres, 
was extended likewise to the Defeuce of the 
sen. Thetown of Lewis in Sussex holds b 
this service, ‘ quod si rex ad mare custodiend’ 
* suos mittere voluisser,’ they paid so much 
money, ‘ et hos habebent qui in navibus arına 
€ custodiebant.” This, my lords, is in Dooms- 
day-Boek : In Colchester every house to pay 
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6d. per ann. “ad victum soldior’ regis, ad ex- 
“ peditionem terrie vel marıs.” Warwick, © Si 
‘“rex per mare contra hostes ibat,’ she toun 
was to find four boatswains, * Salisbury, ti.en to 
pay so muclı money, “ ud pascendurn buslecor- 
‘los domini regis,” which, as Finsentius ex- 
plains the wurd, be “ ministeros nauticay.’ 
Glocester, and other places such a weight uf 
iron, “ad claves navium regıs.’ Othcis, to 
find horses ta carry armour and weapuns to 
the sbips. My lords, of this nature are many 
in that Book, which particularly to ımention, to 
gain time, I will omt. 

That tbe Tenures of this kind after tlıce Con- 
queror's time, contivued in use, and were well 
known, appeurs by the Rexister fü. 2, where ' 
amonıgst uther services, is tlıs of Shipping als 
instanced in tliese words : *@uod clamat tenere 
“ de uobis per lıberum servitium inveniendi no- 
* bis quinque uarıs per annual’ servitsum.’ In 
the Iter-Ioll of Essex, 13 Ed. 1, Rot, 7, it is 
presented that ıhe town of Maltdon, * tenet per 
* Serjeantinm inveniendi unam navem quando- - 
‘ eunque rex necesse habuerit ire vel mittere 
 propter negotiom regni.’ And fraım the time 
they came tu ıhe place of their rendezvous, to _ 
stay in the service forty days, * sumptibus pro- 

‘ priis.’ And being there presented, that they 
made Detaultatthe Welsh war, they plead they 
had uo summnns. - 

So, my Lords, in the Book of Serjeanties of 
Edward I’s time, in Kent, the town of Killing- 
hörne is to find one Ship; and in the tounty 
of Berks, Fulke Caudry holds the manor of 
Padworth, ° per serjeantiam inveniendi servi- 
‘ entem, to perform Sea-Serrice, Bract. 20, 
8 Ed. 2, Rot. 40, Willian Dier, in the county . 
of Sussex, to find a certain proportion of Cord. 
age. Iter Cantiz, 21 Edw. 1, Rot. 46, Solo- 
mon de Campis holds © per serjeantiam tenen- 
* di caput domini regis,’ when he is at «ea, ‘si 
€ necesse fuerit ;’ and so Rot. 30, another in 
the same Iter-Roll. 'The Cinque Ports and 
their members are to find 20 men, and a mas- 
ter, © bene arınatos et bene ariatos ;’ from the 
time that they come to their rendezvous, they 
are to continue in Ihe service 15 days, at their 
own churge, and afterwards so long as the king 
pleaseth; but after the 15 days, the king is to 
pay the master 6d. a day, and the rest 3d. a 
day fortheir wages. This Service appears by . 
the Record ofthe Quire of Dover betuore-men- 
tioned, and tbe Patent Roll 7 Hen. 7, both 
which Records iinply, that this Service ot theirs 
cannot be exacted, otherwise than for the De- 
fence of the Sca; for it cannot be demanded 
but once in a year, nor then neither, © nisı ne- 
€ cesse fuerit’ Parl. Pet. 1 Edw. 8, Rut. 4. 
the Barons of the Ports, in consideration of this 
Sea-Service, pray a confirmation of their Liber- 
ties, * pro salvatione dicti Narigii et Regni ;’ 
and commonly when the Land-Service ‚was 
summoned, these were likewise sunımoned to 
the same service at sea, asappears by the Close 
Rolls, 28 Edw. 1, m. 15. 31 Edw. 1, and 34 
Edw. 1, m. 15, 16. In all which years the 
Land-Service was summoned for Scutlund, and 





871] STATE TRIALS, 13 Cuanues I. 1637.— The King against John Hampden, esq. [613 
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run in the same words, conımanding them to 
be at the place, “ cum toto servitis vestro quod 
* nobis debetis,’ which shews it to be a Service 
by Tenure. That these services of theirs are 
for the Defence of the realm, and likewise ıhat 
there are many other of the like nature besides 
these, which by a superficial reading of twn or 
three Iter-Rolls, I have cited, appears by tlıe 
Parliament-Roll, 13 Ed. 3, pars 1, M. 11, 
wbere it is declared in these words, That the 
Cinque Ports and other great towns and havens 
are franchised, ‘ pur estre et mure inter nous 
© et aliens,’ if it shall fall out that they shall 
endeavour, “ notre enter et assay et sunt tenus 
“a. ceo faire.’ My Lords, a fuller Declaration 
than this there cannot be, that both ıhe ports, 
and havens, and sea-towns, are bound to the 
service of Shipping, for tlıe extraordinary De- 
fence of the realım, as well as the ordinary. 

I have now done with the Service in kind; 
and because tbese which immediately tend to 
action alone, were not sufßcient to defend the 
realm ; and this in the frame and first constitu- 
tion of tbe Commonwealth being foreseen, and 
that the land, “ Fundus Regni,’ the most visible 
and constant Supplies of our Wants, was best 
able to supply this likewise ; therefore be- 
sides them, there were divers other Tenures 
created for that purpose. Those which I am 
next to speak of, are such as supply his me- 
Jesty with Money for that purpose. 

‚In tbe Black Book in the Exchequer, lib. 1. 
cap. 7,it is said, tbat in particular ‘ Regni statu 
‘ ad stipendia et donativa Militum et alia ne- 
“ cessaria et castellis,’ and other lands © in qui- 
“ bug agricultura non exercebatur pecunie nu- 
‘ merata successebat.’” It might from hence be 
colourably inferred, that in respect * ex provi- 
* sione Legis,’ upon the king’s passing of lands, 
a Tenure for Knights Service for the Defence 
of the realm was to be reserved; that in case 
upon such grants, Rents only, without any 
such Tenure, were reserved, yet that Money 
should be imployed for Soldiers Wages, and 
other necessary affairs of the Commonwealth, 
* ad stipendia Militum et alia necessaria.” But 
not to press this further, it is plaın, that all men 
within the kingdom were not equally inberit- 
able, either to the body or propriety of lands 
or goods, but that there are degrees and ranks, 
and cach differing from other ın all-these. 1. 
Villains. 2. Freeholders, either by Knights 
Service, or Free Socage. 3. Tenants of an- 
cient demesne, and that held by Burgage within 
cities and borough towns. 

1. For the Villain, we know, that as to his 
lord he had freedom in neither; in respect of 
his body, be could not © ire quo voluit;’ but the 
lord at his will night imprison him, and in re- 
spect of his land and goods he might tax him 
‘ de haut et de bass.’ 

2. The Freehulders, the greatest part of the 
en ‚always had an absolute freedom in them 

oth. 

: The third sort, and those are the Tenants in 
ancıent Demesne and Burghers, they had an 


in the uther of Property, not taxable at tlıe 
will, as Villains, but for the Defence and other 
necessary aflairs of the realm, ıhey might be 
taxed without consent in parliament. My 
Lords, that these had a divided estate from 
other free tenants, is clear. And first, for Te- 
nants in -ancient Demesne: it isto be ques- 
tioned whether such land be ancient De- 
mesne, yea or no; tbe issue is in these 
words, Whether it be ancient Demesne or frank 
Fee. By this it appeareıh they have not a 
frank and free estnte, as the others have, 
and as all our Books agree, they bare no Vote 
in parliament, for tliey have no voice in ıhe 
election of knights, nor pay to the expences of 
the Knigbts that serve ia parliament, nor Snl- 
diers granted in parliament, Na. Brev. 79. 
and 14. It is often disputed in our Books, 
whether scts of parliament extend to them, 
unless they be especially named; neither can 
they sue at common-law for any thing that con- 
cerns the Freehold, but only by a Writ of Right 
close within themselves, And therefore Brac- 
ton, fo. 209, calls them ° Villanos Privilegiatos.’ 
The same it is of Burgesses within cities ar d 
boroughs : and therefore the Statute of Meron 
makes it a disparagement for the lord to marry 
his Ward, “ vıllanıs et alüis sicut Burgensibus,” 
Na. Br. 7, and other bonks. No Assizes will 
lie for such Lands, but they are implendable 
without original writ, by a Bill of fresh force ; 
and ay a chattel, they may devise tbeir land. 
By the Statute 1 Ed. 3, ‘ de militibus,’ for 
such land and ancient demespe, no man ıs 
compellable to take the Order of Knighthood. 
Much more might be brought in proof of this, 
which I omit. 

My Lords, all our Books agree, the Tenants 
in ancient Demesne were to plow and ınanure 
the kiug’s lands, being his demesne. In a 
Manuscript that I have seen, the Author 
saith, that he hath an ancıent Manuscnipt 
which saith, * That tbe corn, and other vic- 
“ tuals, arising hereby, was to store the king’s 
‘ Garrisons and Csstles; and considering the 
“numbers of those Garrisons, tbere being 
€ above 1,000 of them in the king’s hand at the 
“ Conquest, as appears by Doomsday-Book, 
‘“ and that those Manors for the most part are 
‘ great, and the greatest part of the Socage- 
‘ Tenures, till Henry 2’ds time, as appears by 
“the Black Book, lıb. 1. c. 23, were to find 
€ Victuals of all sorts, in kind, for the provision 
“of the king’s houshold, and were in his time 
€ turned into Rents.’ Although this may seem 
probable, yet because I have not seen thc ma- 
nuscript, I will insist no more upon it. 

That for wbich these, and the Tenures of Bur- 
gage in the king’s cities and borouglıs, were 
mentioned in the raising of Monies.fur the ne- 
cessary affairs of the state; that these were an- 
ciently talliable without their consent in parlia- 
ıncnt, is so plain and frequent in the Exchequer 
Rolls, as that I intend to cite nothing in proof 
thereof; it will beadmitted by them that argue 
on the other side. That wluch I shall endea- 
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vour to prove is, that these were not talliable at 
the kiug’s will aud- pleasure, but only for the 
Defence and other necessities of state, Na. Br. 
fo. 15. 49 Ed. S. 22. They be not talliable, 
° de haut et bass,’ as villains are; and therefore 
Bracton, f. 209. calls them ‘ villanos privilegia- 
© tos, lib. parl. fo. 112. * talliare et rationabile 
‘ auxilium dure pro necessitate.’ Na. Br. 14. 
° talliable pur grand cause.’ Rot.Parl. 6 Edw. 
3. Commissions to tax cities and boroughs, and 
ancıent demesne, upon Petitions of the com- 
mons revoked, and Writs in due form to be 
sent; and fur the tiine to come, tbe king shall 
not assess, but in such a manner, ‘ come ud 
° estre fait en temps de ceux Ankestors et come 
il denera pur reason... The occasion not re- 
quiring it, l shall say nothing of it, when these 
Taxes were disused. My Lords, I have now done 
with the Tenures, the first way whereby tlıe 
law hath provided for the safety of this realm ; 
which, öf themselves not enabling the kings in- 
trusted therewithal sufliciently to do it, the law 
therefure, besides the honours, castles, manors, 
and uther Constant revenues of the crown, for 
tbe supportation of the ordinary charges there- 
of, hath appointed unto it divers Prerogatives, 
for the extraordinary, and for tlıis of tlıe De- 
fence of the realm, as one of the chiefest of 
them ; these Prerogatives then have an influ- 
ence into the states of all the subjects in the 
realm, and are so many, that, to gain tiıne, I 
will omit to ınention any of them. 

That which E will insist upon, will be to 
prove, that the things coming to the Crown by 
this Prerogative way, are to be employed for 
the defence, and other public affairs of tbe realm. 

In his ımajesty there is a double capacity, na- 
tural and politic. All his Prerogatives are jure 
coron«, aud of all such things he is seised jure 
corone ; and therefore, as in other corporations, 
such thiugs are patrimonia et bona publica, to 
be employed for the common good, so likewise 
by the saıne reason here. Tbe reason why the 
kıag hath Treasure Trove, and gold and silver 
Mines ın the earth in the case of Mines, is de- 
- clared to be, because the king is hereby to de- 
. feud the kingdom:: and ın the Institute in the 
Title of Socage, fo. 28. 137. the reason of 
ınany of the rest: “ Quia thesaurus regis est fun- 
* damentum belli et firmamentum pacis .' This 
I conceive to be tbe reason, that by the Statute 
14 Ed, 3. cap. 1. Escheats, Wardships, Cus- 
toms, and Profits arising of the realm of Eng- 
land should be declared to be spent for the 
safeguard of the realm, more than ıhe profits of 
the king’s manors and lands; and of the differ- 
ence made in ihe Comm’ M. 3. Rich. 2. Lon- 
don, between “ Rectas proimissiones Regni,’ 
which by the advice. of the Lords of the Council 
were to be spent in the household, and the 
other profits of the crown to be spent ‘ Circa 
‘ salvationem et defensionem regni.’ In the 
Parliament Roll, 6 Rich. N. 42. the commons 
petition that the king will live of his own reve- 
nues; and that Wards, Marriages, Releases, Es- 
cheats, Forfeitures, and other Profits of: the 
Crewn, may be kept to be spent upon the wars 
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for the Defence of the kingdom : wlich shew- 

eth, that tliere was always a difference made 

between the Profits arising of the king’s Manors 

‘and Lands, and that which rose by the Prero» 
ative, casunl and accidental ways. My Lords, 
have now done with these. 

The third way tlie law hath provided for the 
Defence of the kingdom, is particylar Supplies 
of Money for the Defence of the Sea alone in 
times of danger, both ordinary and extraordi- 
nary; for besidesthe Supplies of Money before- 
mentioned, which are to be employed for the 
good and defence of the realm in general, asin 
the other cases where the law putteth the king 
to any particular charge for the protection of. 
the Subject, it always enables bim thereunto, 
and yields him particular supplies of money 
for the ınaiutenance of the charge; so here the 
Courts of Justice, for the preservation of us in 
our Rights, are supported at his charge; and 
tbat is the reason eis he hath all Fines and 
Amerciamenıs, tbe goods of outlawed men in 
personal actions, Bract. lib. $. cap. 13, fo. 129. 
and Fines for purchasing of Original Writs, © et 
‘ pro licentiis concordandi,’ which, in supposi- 
tion of law, are paid for not proceeding, and 
troubling the court without cause. The king’s 
Justices wbo are maintained in their places at 
the king’s charge, these are ıhe © vectizal’ justi- 
‘ciar’’ The Defence of the realm extends it- 
self to many particulars of the Church, and of 
Religion ; ‘and therefore in the summons of par- 
liament, the cause of the calling the parliament 
is always declared to be ‘ Pro defensione eccle 
“sie Anglıe’ in particular, as well as ‘ Totius 
€ Regui.” His majesty therefore hath the Tem- 
poralities of Bishopricks, sede vacante, a great 
prerogative, and tlıat which patrons have not; 
with an addition of the First Fruits and Tenths 
ofthem, and all other Ecclesiastical Premotions 
and Benefices in Henry the 8th’s time, and 
likewise the Tithes of all lands which lie not 
within any parish, 

For Defence of the Land alone, besides those 
Military Services before-mentioned, the profits 
of Wards and Marriages, which, as I have read, 
ne otber Christian prince hath as a Fruit of 
them, are received for ıhat purpose. So it is 
for the Sea, in Rot. Sco. 10 Ed. $, m. 16, 
it is said that the king and his ancestors are 
‘ Domini Maris Anglicani et defensores contra 
“hostium invasiones ante hoc tempus exis- 
© tentes.” For the supporting of this Charge 
therefore, they have not only had the Grand 
Customs of the Mark and Demy-Mark upon 
tbe Wool, Wool-Fells und Leather, and the 
Prisage;; that is, one Tun of Wine before ıhe 
mast, and another abaft the mast of every ship, 
which were even due by the Common Law, as 
appears by the Book of my lord Dyer, 1 Eliz. 
165, and sir John Davies Reports, fo. 8, et 9, 
and implied by Mag. Char. cap. 30, that Mer- 
chants may trade “ per rectas et antiquas con- 
‘ suetudines;’ but likewise divers others things 
were afterwards granted by act of parliament 
in addition to them. As first, the Petty-Cus- 
toms began 31 Ed. 1, and were made perpetual 
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by the Statute of 27 Ed. 3. cap. 26, and like- 
wise dıvers Aids and Subsidiies, nhich are an ın- 
crease of Custom upou the Staple Coinmodities 
ofWool, Wuul-Fells, &c. Leatser and VYonnage 
and Wines, and Poundage, and increase upen 
all other thınzs either ımported or exported, 
either by Denizei:s or Aliens. That which in this 
kind was taken by his majesty in the 11th vear 
of hıs reign, when tlırs Writ issued furtn, was 
300,000!. and upwards. The Aids and Subsi- 
dies, and likewise tke Tonnage and Poundaxe 
anciently yranted un m particular occasions 
only, and atıerwards & the late kinzsand queens 
for their lives by act »f parliaınens, and now 
taken by his majeitv, anti likewise the new Im- 
po»ition, altogeiher mahes up the aforesaid sum 
of 300,000. Of the legality thereof I intend 
not to speak, for in easz his majesty may im- 
pose upon Merchandize what himself pleaseth, 
there will be less-cause to tax the Inland coun- 
ties ; and in case’ he cannot do it, it wıll be 
strongly presumed,. that he can much less tax 
them. The provivg these two ıhings herein will 
serve iny turu: %:1hıt his majesty de fucto 
takes them, and tat this judicially appears to 
your lordstups if dhecourt ; and, 2, that these 
and the ancıent Customs, are for tlie Defence 
of the sea. Y: 

For the first, "it-wäs declared hy his majesty 
in the last parliament, and annexed tn the Pe- 
tition- of Right as part of it, tlıat his majesty 
took tbem, and‘ eotld not be without thrm; 
whereof he likewise'desired the Judges to take 
notice, and that they wiight so do, it ıs inrolled 
both in this and otlier the courts of Westmin- 
ster-hill.- x 

For the second, "thäar the grant of Custom is 
principally for prötectign of Merchants at sea 
against the enemieg of the realm, and pirates, 
the commou enemies of all nations, sır Joln 
Davies Keports, f6. 9, and 12 ; and that those, 
and likewise tire Impositions are for that pur- 
pose, was held by many of ıhe Judges in the 
Argument of Balls Case 7 Jac. in tbe Exche- 
quer, in the Case”of: Impositions. upon Cur- 
rants, and likewise Dy the king’s counsel, when 
the same case afterwards came to be debated in 
parliament, and was one ofthe man Reasons 
urged’ by them for the maintenance of that 
Judgment. Tiiat the Aids and Subsidies, and 
likewise Tonnage and Ruundage, before they 
were granted for life, were not only for the Pro- 
tection of Merchants, and tlie ordinary Defence 
of the sea, but also for tie Defence ıhereof in 
times of extraordinary danger, and from Inva- 
sion from enemies, appears by ıhe several 
Grants of them in the parliament Rolls. Rot. 
Parl. 1 Rich. 2. pars 2, M. 9, and 27, the king- 
dom being in poiat td-be löst by the enemies of 
Spain and France, ahd divers ochens there men- 
toned, who made war against us both at land 
and sea, a Subsidy upon the rand Customms wars 
granted, as the word8:nre, ' pur le defence et 
* rescous del kingdovft ;"this was for two years, 
and persons assigned to r&ceire and expend the 
money. Comm’ Mich. 3.-'Rich. 2, London : 
William Wallworth ard John Philpot, citizens 


of Lon:ion, appointed the treasurcss of it, upon 
their account, shew the paruculars how ıbia 
Aloney was expended, “ circa sılvationem ct 
< defensi»nem regm,’ and were discharzed. Rot. 
Parl.3 Rıch. 2, &. 16, and 17. The saıne 
cause cuntinuing, Enemies intended tn biot out 
the name of tlıe Englistt from under heaven, 
the Subsıdy continued ior a year longer. Rot. 
Parl. 5 Rich. 2, pars 2 M. 13, and 15. Ton- 
nage and Poundage granted ‘ assint pre foit 
“ apply sur safeguard del Merz,’ and: tbe king 
at the Petition of the Commons appoints Re 
ceivers. 6 Rich. 2, M. 13, the Commons com- 
plain, that notwithstandiug the Grant of Tun- 
nage and Pourdage, tbe sea is not kept, and 
therefore persons named and assigned in parlia- 
ment to receive the money, and te do ır. 
10 Rich. 2, M. 1. Tonnage and Poundage 
fora year. 11 Rich. 2, M. 6, and 13. Ton- 
nage and Poundage and Subsidy for a year. 
12 Rich. 3, M. 20. both for a year. 14 Rich. 2, 
M. 16, both for a year. 17 Rich. 2, M. 12, both 
for 3 years. 20 Rich. 2, M. 28, subsidy for 5 
years, and Tonnage and Poundage fur 3 years. 
2 Hen. 4, M. 9, both for two years. 6 
Hen. 4, M. 9, and 10, boıh for 2 years, 
upon condition to cease ıf the king before St. 
Hilary provided not suflicient arıny for the sen. 
8 Hen. 4, M. 9, and 9 Heu 4, M. 16, both for 
2 years, for the common commodity and dc- 
fence of the realm. 13 Hen.4, M. 10, and 11, 
for 1 year, so as the same be confessed to pro- 
ceed out of their own good will, and not out 
of duty. 5 Hen. 5, for 4 years, upon many con- 
ditions. 1 Hen. 6, M. 9, for 2 years. 3 Hen. 6, 
M. 17, Subsidy for$ years, Tonnageand Pound- 
age for 1 year. 4 Hen. 6, M. 22, 6 Hen.6, M. 
11, for 2 years Tonnage and Poundage; and 
65. 8d. upon every man within a parisb-church 
that hath 20 nobles, and 6s. 8d. upon erery 
Knights-Fee held en) of the king. 8 
Hen. 6,M. 15, Tonnage and Poundage to con- 
tiaue until the next parliament, 9 }len. 6, M. 
14, both, and for 2 years. 10 Hen. 6, M. 21, 
for 2 yenrs. 23 Hen. 6, M. 16, for 4 years, 
and double upon strangers. 27 Hen 6, M. 20, 
and 23, for 5 years. 37 Hen. 6, M. 8, and 42, 
Tonnage and Poundage first granted for life ; 
and M. 41, assiened into tlıe subhjects hands 
for 3 years for the good of the seas. 

My Lords, either by the Grant itself of therh, 
or by the Declaration of tbe cause of the call- 
ing of the Parliament, it appears, that these 
were all granted upon extraordinary occasions: 
and when they come to be granted for lıfe, as 


' appears by the Rolls and printed Statutes of 12 


Ed.4, c. 13, they were not only granted for the 
ordinary defence of the realm, and principally 
of the sea ; but likewise that the kings might 
always have in readiness a stock of money ın 


-their hands tö withstand an invasion, as is de- 


clared by the = words of those statutes. ; 
My Lords, his majesty is in ion Oo 
them, nod' was pleased by his Proclamstion 
Aa 1626, declaring the cause of the Disso- 
ution of the last parliament, as appears p. 17, 
to declare that they were always granted to his 
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progenitors, for the guarding of the Seas, and 
safety and delence ot the realm; and p. 18, ıs 
gracivusly pleased in these words, to declare 
that he doth, and must still pursye those ends, 


and undergo that charge for which tbey were. 


first granted to the cruwn ; and p. 44, that he 
receives them for the guardıng of the Seas, and’ 
Defence of the realın. 

My Lords, I have now done with the Ways 
which I first propounded, whereby the law hath 
provided for ıhe Defence ofthe Realm. I shall 
add this only, That by the Statute of Winches- 
ter, which was made in 13 Edw. 1, every man 
© secundum statum et facultates,’ for the words 
of the Statute are according to the quantity of 
his Lands and Goods, is to find horse and ar- 
mour for the Defence of the realm; for that 
the Statute in tlis particular, extends not only 
to the keeping of the Sea, but likewise to the 


Defence against Foreigners, is declared in the 


Parliament Roll of 3 Rich. 2, M. 36. and by 
the Statute of 5 Hen. 4, in the Parliament Roll 
M. 4, not printed, ‘ juxta quantitatum ter- 
‘ rarım et bonorum,’ against Invasions each 
man is to find Armour. And by the Statute 1 
Ed. 3, cap. 5, tlıese men upon sudden coming 
of strange enemies into the realm, may be conı- 
pelled to march out of their own counties where 
they live: whether tlıey may be compelled so 
to do without Wages, I shall have occasion 
afterwards to speak, How far the Statute of 
Winchester and 5 Hen. 4, for Arms upon the 
Statutes of 4 and 5 Phil. & Mar. cap. 2, and 1 
Jac. c. 25. are ın force, I shall not speak. 

My Lords, I shall now proceer to the stating 

of.the question. Braeton in tbe beginning of 
his Book saith, That “ ın Rege necessaria sunt 
< hzc duo, arına et leges quibus utrumque tem- 
“ pus Bellorum et Pacis recte possit gubernare.’ 
Glanvill, in the beginning of his Book, saith, 
* Reg’ majestatem armis contra sn sibi reg- 
* noqueinsurgentes oportet esse decorat.”—Ilıs 
majesty, as he..is lord of sea and land, so b 
that which hath been said, it appears that .he ıs 
armed for the Defence of both. 
- My Lords, the Reasons in the Wfpit, asthey 
are weighty, so from these known Supplies, 
whereby tbe law hath provided for the Safety 
of the realm, they will all of them be confessed ; 
and yet thereby receive Answer, that the law 
hatıı fereseen and provided the supplies accord- 
ingly without the way in the Writ. 

First, The command in the Writ being ‘° In 
€ fide et legiancia quibus nobis tenemimi,’ it is 
thence inferred, that each Subject’s allegiance 
binds him to contribute te the Defence of the 
realm. In the old Customs of Normandy, cap. 


43. allegiance binds * ad conctlü et auxılii ‚ad-' 
This, though it be prineipally. |- 


* jumentum.’ 
performed by the Parliament, both ın Advices 
and Aids, yet besides these. extraordinary, by 
that which hath been said, we see both by the 
Tenures in kind, and pecuniary Supplies,; that, 
without the assistance thereef, our persons, 
lauds, and goods, by his majesty’s command 
alone, are made contributary thereunto, and 
that in a large proportion. Secondiy, -Tbe 
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* rarum et bonurum.” 


} 
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Rule whereby this Contribution must be regu- 
lated, as in the Writ, * secundum statum et 
€ facultates,’ that likewise is satisfied, and that 
both for Sea and Land. 

For Land, in case either the Statute of Win- 
chester, or 5 Hen. 4, be on foot, theu in words 
thst of finding arnıs, * juxta quantitateın ter- 

g,, secondly, in respect 
of the Tenures, by Knights-Sertice, by the 
Wards, Marriages and Reliefs; these, I confess, 
coucern the Tenant only; but those other 
Tenures sin capite and Grand Serjeanty, these 
concern all others, in respect of the Licences of 
Alienation, and af the Wardships of Lands, 
held of other lords, and that all tlıe Tenanıs are 
become hereby wardable. And, Thirdly, in 
respect of. the Prerogatives betore mentioned ; 
for the greater the Subject’s Estate is, the 
greater influence they have into it, and propor- 
tionably raise more profit out of it. 

In respect of the Sea, this is so by the Cus- 
toms, Aids, Subsidies, Tonnage and Poundage, 
before mentioned ; for the charge of these is 
not born by the merchants alone, but by each 
subject within the kingdom, and that ‘ secun- 
‘ dum statum et facultates suas.’ 

For, First, in respect of the Export: The 


greater the estate, the more Wool and Wool- 


ells, and Leather, Lead, and other camıno- 
dities ; if that be done by the owner, he bears 
the immediate charge; if by the. merchant, ac- 
cording to that proportion is his abatement in 
price to the owner. So it is for Goods import- 
ed; for the greater the estate and means of 
livelilhood are, the more each person buys of 
these, and at a dearer rate. This is cleared by 
the Petition of the Commons iu Parliament 22 
Ed. 3, Rot. 32, M. 41, that the merchants bad 
granted to the king 40s. upon a sack of wool, 
* en charge del people et nemy des merchants.” 
And by the Statute 36 Ed. 3, c. 11. that no 
Subsidy op Charge be granted to the king by 
the Merchants upon Wool, without assent in 
Parliament. 

Hence likewise that other ground of Equity 
in tbe Writ, “ quod omnes tangit ab omnibus 
‘ debet supportari,’ receives Answer : For as 
all have benefit by the Defence, so is the 
€ compensatio publica,’ we see it. comes from 
all. The fuller Answer is the Parliament Sum- 
mons of 23 Ed. 1, for Provision against the 
French, who intended ‘ Linguam Anglicanam . 
‘ omnino delere.”. Rot. Claus. 23 Ed. 1, M. 14. 
Lex justissima provida et circumspectione 


. sacrorum principum stabilita,' statut’ “ Quod 


‘ omnes tangit ab ommibus approbatur ;’ the 


‚Charge must be borne by all, su it must be ap- 


pooved byall. 

If his majesty he intrusted with the Defence 
of the realm, as in the great Case between the 
earls of Hereford and Glocester, it issaid, that, 


-“incumbit domino regi salvatio populi sibi 


* commis.’ and ıhat “ per jurament’ est astrictus 
‘ad providendum salvationem regoi circum- 
€ quaque,’ because no man goeth to war at his 
own charge. We see by that which is already 
said, that the iaw bath provided the ° Stipen- 
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* dia Ministerüi ;’ which that ıhey do bind his 
majesty to the defence and safety of the king- 
dom, not only in point of care and vigilancy, 
but even in point ef charge too, I shall endea- 
vour to prove to your lordships und the court. 
Allegiance we owe as an Act of Recipro- 
cation ; for as it binds the subject to Tribute 
and Subjection, so tlıerefore the king: to the 
charge of Protection by ıhe espence of these, 
Rex ad tutelam corporum et bonoruın erectus.’ 
The supplies he hath, for tbese purposes, tie 
him. to the supportation of the Laws, and the 
execution uf Justice. 20 Ed. 1, in the Cdse 
before mentioned between the earlsof Glocester 
and Hereford, it is said, that ‘ dominus rex est 
* omnibus et singulis de regno suo justitize de- 
* bitor ;” which that he is so, even in point = 
charge, a in his majesty’s supportation o 
the Cours of Justice, and the Salarics not 


only to your lordships, and other the inferior, 


ıninisters of Justice, and anciently to the She- 
riffs, but likewise many other ways. 4 Hen. 7, 
c. 13, tbe king shall not let for any favour of 
charge, but that he shall see his laws fully exe- 
cuted. Pärl. 23, Ed. 1. Rot. 12, Exchequer. A 
clerk that attended a committce of Grievances 
recovered Salary from the king, although the 
Commission was for the relief of that ceunty. 
This I conceive to be the reason of the decla- 
ration in the Statute of 14 Ed. 3, c. 1. and 
other statutes, That aids, though granted in 
parliament, for Defence, shall not be brought 
into example; in that it might be conceived, 
that the commons were to bear tlıat charge 
which priocipally belonged to the king. Pat. 48 
Hen. 7, M.8, it is recited, That whereas a 
late parliament ‘in articulo necessitatis pro 
* defensione regni contra hostilem adventum 
‘ alienigenarum,’ the commons granted him a 
large Subsidy, “ultra quam retroactis tempo- 
‘ ribus facere consueverant;’ now the kıng 
“ eorum indempnitati prospicere yolens,’ grants, 
tbat “ non cedat in prejudicum nec in pos- 
© terum trahatur in consuetudinem.’ In Wise- 
man’s Case, in the second Report, fo. 15, it is 
resolved that a Covenant to stand seized to the 
use of queen Elizabeth, that she is the Head of 
the Commonwealth, and hath the ie of re- 

lling foreign hostility, is not , because, 
aeich the Book, the Kids is ba do that 
ex ofhcio. Com. 315. One reason ET the 
king is to have Royal Mines, alledged by all 
that argued for the king, is, because he 15 at 
his own e to provide for the Defence of 
the realm, which he cannot do withnut money. 
In the earl of Devon’s Case, Co. 11, 91, 6 
Institut. fo. 28, and’131. * Thesaurus Regie’ is 
called ‘ Nervus Belli.” For the practice, the 
Pt of the particular charges the several 

ings have been at for Defences of all sorts, 


would be so tedious, that I wilkomit the citing- 


of any thing io this kind. Sir John Davies 
reports, fo. 12, many authorities, and in the 
treative “De Regalıbus, p. 81. * Principestotam 
* navigationem pro vectigulibus prestare co- 
€ guntur.' 


But because his majesty, in the foremen- 


tioned proclamation, p. 18, and 44, is graci- 
ously pleased to profess, that he holds ‚himself 
obliged to undergo tlıe charge of ıhe Defence 
ofthe realm, and of the sea in particular, I 
shall spare any further proof in thıs. 

If that in the Writ, that the Sea ‘ per gen- 
“tem Anglicanam ab olım defendi consuevit,’ 
be not answered by the Scutish Roll of 10 
Ed. 3, before recited, which says, That the king 
and his ancestors * Maris Anglıcani defensores 
* antehac constiterunt,’ nor by what is now said, 
if it be admitted, yet that even the charge of 
this defence is borue “ pergentem Anglicanam,’ 
is before proved. 

The next, and one of the main things where- 
upon I shall state my question, is this. His 
majesty is in the actual possession, not only 
of the Service in kind, for the Defence of the 
land, by taking of the benefit of the Wardships, 
Marriages, Reliefs, Fines, and licenses of Alien- 
ations, and ‘ primer seisin,’ and of the prero- 
gatives beforementioned, but likewise of ıhe 
services of the Cinque Ports, unless they be 
released since 7 Hen. 7, (for then their Ser- 
vices were summoned) and of the Tonnage and 
Poundage, and other duties for the Defence of 
the Sea: It appears not by any part of the 
Wnit, nor by any tbing in the record, that 
either the services of the Cinque Ports were 
suimoned, or that any money at all of his 
majesty’s was expended, either for this service, 
or at any other time for tlıe defence of the sea. 
My lords, I desire to be understood, I do nat 
atırm that none was expended ; only this ap- 
pears not to your lordships and the court: all 
that can be inferred from the Writ to this 
purpose is, that this ship for Bucks, is cum- 
manded to be at Portsmouth by such a day 
“ad proficiend’ exinde cum navıbus dicti do- 
‘ mini regis et navibus alior’ fidelium subdi- 
‘torum suorum.’ Bythis it appears not to the 
Ceurt, that though the Ships are the king’s, 
that they are to be set forth at the king’s 
charge ; for the charge may be borne by the 
subject, for aught appears. 

Neither, Secondly, doth it appear, how many 
these ships were, whereby the charge, in case 
it were borne by the.king, might in any propor- 
tion appear to be nuswerable to the supply 
beforementioned. Those other ships, * alio- 
“rum fideliugm subditor’ nostror’ regis,’ ag in 
truth they were not those of the Cinque Ports, 
neither can they be so intended, unless it had 
been so expressed. 

The Service of the Cinque Ports, and Ton- 
nage and Poundage, and otber Duties, are the 
ordinary settled and known ways by the law 
appointed for the defence of the seas; the way 
in the writ by sessing and altering the property 
of the subjects goods without their consent, as 
in td writ, most needs be granted to be a way 
more unusual and extraordinary. Against the 


legality of it, I shall thus frame my argument 


by way of admission : first, that in case the ser- 
vice of the ports had been summoned, and the. 
money by the forementioned ways raised had 
beeu expended upon the defence, and they had. 
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not been soflicient, that though in tlıis case the 
writ had been legal; yet, as now it is, itis not. 
Rylie's Case in the 10th Report, fol. 139, and 
Trio. 18 Ed. 2, Banc. Itegis 174, adjudged, 
that so long as he that is bound by tenure, or 
prescrption, is able to do'it, the whole Level 
cannot be assessed to the repairing of a wall or 
bank. Itisamaxım, © Lex non facit salutem,’ 
nor that we are to run to extraordinary, when 
the ordinary means will serve the turn ; these 
rules are often put in our books, I intend to in- 
stance but in one or two cases. | 

Tbe Common Law isthe common reliever of 
persons wronged; that in Chancery is extraor- 
dinary, and therefore no man can sue there, 
when hemay have remedy at the common law. 
The ordinary way of Trial for Life is by Indict- 
ment and a Jury; when therefore this may be 
done, and that the sheriff, with the Posse Co- 
initatus, is able to keep the peace, it cannot be 
done by martial law, or by Judgment of the 
king and peers in parliament without indict- 
ment, as was adjudged in the case ofthe earl 
ofMarch, Trin. 28 Ed. 3, Banco Regis, Rot. 
21. Mylords, the reason ofthis maxim of Inw 
1, as Iconceive, these actions extraordinary 
are done ertra ordinem, and done only in times 
ofnecessity, when we are not tied to any rules 
oflaw, and therefore not ‘to be brought into 


example, nor have any warrant but only that of | 


Decessity; nor any rule toguide them but what, 
pro hic et nunc, shall serve for the bringing of 
them about : the same power then that may 
once do them, im the omitting of the ordinary 
way, may, by the same rule, always do them, 
and so hy consequence, how far such power is 
tedat any time, or in any thing, to any rules 
of law, I shall humbiy submit to your lordships 
eonsideration. My lords, I have now done 
staling the question, those things whereüpon I 
shallspend the rest of my time are these. 

First, Admitting that the ordinary means 
abovermentioned had been all used, and that 
they had not been sufficient ; whether in this 

ase his majesty, witbout consent in parlia- 
Ment, may ın this case of extraordinary De- 
fence, alter the Property of the Subjects Goods 
for the doiüg thereof. 

n the next place, I shall endeavour, to an- 
Sser some Objections which may be made to 
the Contrary, ) 

Intbe third place, for qualifying of this, I 
shall admit, that in some cases the property of 
tbe Subjects Goods for the Defence of the 
realm, ınay be altered without consent in par- 
ınment; and shall shew what they are in para 
ticular, and eoinpare them and the present oc- 
asıon together. 

In the fourth place, becanse of some Prece- 

eAtsofthe matter of fact, and likewise of all 
authorities that may’seem to prove a legality in 
this particular of Shipping for Defence of the 

°a, whatever it be in the general, I shall there- 

dre endeavour to answer to such ofthem as I 

ve met withal, 

07 the first, that to the altering of the Pro- 
5 of the Subjects Goods, though for the 

Ole un 4 u 
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Defence ofthe realm, a parliamentary assist- 
ance is necessary. In this it must be granıed, 
in the first place, that the law ties.no man, and 
much less the king, to impossibilities: and 
secondly, that the kingdom must be defended. 

As therefore the law hath put this grent trust 
upon his majesty, so when the Supplies which 
by the ways before-mentioned it hath put into 
his hands fail therein, it hath provided other 
ways for a new Supply. Er 

The first thing that I shall present unto your 
lordships and this court, are the Aids and Sub- 
sidies granted in parliament. That amongst 
the “ Ardua Regnı negotia’ for which parlia- 
ments are called, this of the Defence not only 
is one of them, but even the chief, is cleared by 
this; "That of all the rest none are named in par- 
ucular-in the summons, but only this: for all 
the summons of parliament slıew the cause of 
the callıng them to be, ‘ pro quibusdam arduis 
“ negotiis nos et defensionem Regni nostri An- 
‘ glie et Ecclesie Anglican® concernentibus ;’ 
and in the conclusion the party summoned to 
be tbere, ° Sicut honorem nostrum et salvatüo- 
‘“ nem et defensionem Resgni et Ecclesiz diligit.’ 
And:in all the ancient summons of parliament, 
when Aid was demanded, the particular cause 
of defence, and against what enemy in special, 
was mentioned. 

My lords, to gain time, I will instance but 
one or two of each king’s reign. Claus. 23 Ed. 
1, M. 4. dors. that the French “ ad expugnan- 
* dum Regn’ nostr’ classe maxima et bellatorum 
* copiosa multitudine Kegn’ nostrum invadupt 
‘et lingugm Anglicanam omnino proponunt,” 
&c. Claus. 3 Ed. 2, M. 3, dors. and 7 Ed. 2, 
M. 8. dors. that the Scots had entered, burnt 
and destroyed the Marches, and put them to a 
tribute, Claus. 1 Ed. 3, pars 2, M. 6, and 23 
Ed.3, M. 31, dors. that the Scots and French 
had invaded the realm. Claus. 7 Hen.4, M. 
29, dors. that the French were with a great 
fleet, Quasi in ore Thamesis, to invade the kiı 
dom, and the king to go in person; after thıs 
king’s reign, the summons was as now it is. 

That these * Ardun defensionem Regui con- 
“ cernen’, are the Aids and Means of Defence, 
and not the way and manner of doing it, as 
their counsel therein is clear. In the Parlia« 
ment Roll, 6 Rich. 2.M. 9. This of the man- 
ner and way and prosecution of the war being 
given in charge to the commons to advise upon, 
they answer this, * Nec doit, nec soluit apper- 
‘“taine al eux mes alroy.” Rot. Parl. 13 Ed. 
$, pars 1,M. 11, the same being given in charge 
to the commons, they pray “ que ils ne sont, 
€ charge al councel doner al choses del queux ils 
“ n’ont pas connzance:’ And so Rot, Parl. 21 
Ed. 3, M..5, they excuse themselves, and say, 
that this belongs to the king and his council. 

And that these * Ardua circa defensionem,’ 
were the Aids, is expressed in words in some of 
the Summons. Claus. 7 Ed. 2, M. 8, dors. the 
cause of the parliament to withstand the Scots, 
and that in “ tam arduis debetis extendere ma- 
“nus adjutrices opportun’ auxil’ faciendo.’ 
Claus. 31 Ed. 3, M. 21, dors. that “ circa neces- 

su 


“ 
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‘ sarıam defensionem Regni quam ad dictum 
‘ negotium expediend’ auxilium necessar’ nos 
* habere oportet.' Claus. 5 Rich. 2, M. 2, dors. 
the kınz being to make a voyage * pro deien- 
“ sione Regni,’ which cuu!d not be done wich: 
out Lorrowing great sums af money; therefore 
the parlisinent was caılcd to advıse about the 
assurance. Sa that, ıny lords, it is Mear, that 
the law hath provided this parliamentary way 
for sapplying uf the king's wants fur tbe extra- 
ordiuary defence, and hath likewise put the 
Br of using of it into his maJesıy’s own 

ands, for he may call parliaments when, aud 
su often as he pleaseth. 

Aly lords, as ıhe parliament, first, are best 
qualified and fitted to make this supply; (for 
sume nf each rauk, und that through all the 
parıs of (he kingdom, being there met, his ma- 
jesty having declared the danger, tliey best 
know the states of all men within the rzalın, 
and are fittest, by comparing tbe dauger and 
inen’s estates together, to proportion the aid ac- 
cordingly ;) an secondiy, are fittest for the 
preservation of that fundamental propriety 
wbich the subject hatlı iu his lands and goods; 
because cach subject’s vote is included in what- 
soever there is done: so that it cannot be done 


“ otlierwise, 1 shall endeavour to prore to your 


lorel>hbips both by reason and authority. 

My lirst reason is this, that the parliament 
byte law is appointed as the ordinary means 
ol supply upon extraordinary occasiuns, w ben 
the ordinary supplies will not do it. If tbis in 


‚the writ therefore may without resorting to that 


be useıl, the same argument will hold as before, 
in resorüing to the extraordinary by way of the 
a, and the same inconveniency will fol- 
aw. 

My second reason is taken from the actions 
of former kings in this of the defence. The Aids 
demandcd by them, and granted in parlinmeut 
even for this purpose of the defence, and that 
in times of imininent danger, are so frequent, 
that I willspare tbe citing of any oftbem. Icis 
rare in a subject,.uud more in a prince, to ask 


. and take that ofgilt, which he may and ought 


to have of right. i 
Tbe secund way was Loans and Bcenevolences 
demanderl by then, with promise of repayınent 
bLuth iur the ordinary und eytraurdinary defence 
of tie realın; and thatas weil of all the sub- 
Ne equally, as of sume few, Pat. 43 Heu. 3, 
Al. 16, a commission tn tlie earl of Leicester 
aud otbers, “ contrahendi mutuum in nowine 
“ nostro de denariis et victualil,us,’ and uther 
tbiags © in ınunitionem nat iuu ponendis et nau- 
“tarum stipendis contra hosilem  adventum 
* alienigenar’ in Regnum nostrum, et ad defen- 
* sionem et tuitiouem cjusd’ Regni ;’ and pro- 
miseth repayment. Visis compulis in the Ex- 
cheuuer, 25 Ed. 1, Rot. 100, the king borrows 
of the meıchants 28,9601. “ pro defeusione Keg- 
“ nı, and promiseth repayment, Hil. 31 Ed. 1, 
Rot. 4, and Irin. 51 Ed. 1, Rot. 41. divers suwms 
burrowed © piu defensione,’ and repayınent pro= 
miseil. Br. irrot. 34 Ed. 1, Rot. 82. 10,000, 
paid by the king at one time for money borrow- 
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ed, this I confess is “ Arduis Iegoi negotiis. 
Br. irrot. 11 Ed. 2, Rot. 1, the Scots having en- 
tercd the kingdom, “ diversa homicidia, incen- 
‘ dia, et depradationes perpeirantes,’ the king 
being in person to eo against them, writes 10 
his councıl to provide money; and they, ‘ dr 
‘ versas vias pro denariis providendis exquiren- 
© tes,’ resalve to borraw. P. 12 Ed. 2, Com- 
muu’ for tbe same cause a loan upon all 
merchants strangerss. Rot. Scot. 1 EJ. 3, 
M. 3, the Scots having entered the realm 
and taken divers castles, and threatened a com» 
quest of England, and ° Quia crescit sump- 
“tuum multitudo in tantum quod thesaurus 
“noster ad sustentationem exercituum nostr’ 
© nequag’ sufhcit,” he borrows. Claus. 14 Ed. 
3, M. 8, the king had borrowed 3333/. * pro 
‘ salvatione et defensione regni, et vult promp- 
‘ tam solutionem fieri prout decet;’ and now 
assigos it to be paid out ofthe customs. Wal. 
singham, p. 179. 44 Ed. 3, the king ‘ Sinistro 
© usus concilio magnas summas pecuniz,' of all 
sorts * mutuo petit, asseverans quod in defen- 
‘ sionem ecclesiz et regni ıllas expenderet ;’ 
but the people would not lend. Claus. 5 Rich. 
2, M. 12, dors. tbe king ° pro defensione regni,’ 
being to make a voyage to sea, desired to bur- 
row money, and a parliament called to give as- 
surance. 7 len. 4, Rot. Franc. money bor- 
rowed, “pro defensione, voleus promptam et 
‘ securam salutionem fieri.” Rot. Parl. 11 11. 
6, M. 13, 10,000/. borrowed ‘ pro defensiune,’ 
and spent, and tbe parliament order the secu- 
rity. Rot. Parl. 15 Hen. 6, M. 3, 10,000/. 
borrowed ‘ pro defensione,’ by the king. Stat. 
11 Hen. 7, cap. 10, it appears that a Benevo- 
Jeuce had beeu desire by Hen. 7, for the de- 
fence of the realıu, and wherein he went in 
person. The known commission to Cardinal 
Wolsey for the Benevolence in March, 16 li. 
8, it was to withstand “ Infestissimos hostes,’ 
of France and Scotland, who intended to invade 
the realın; andthat the king’s coßlers were uam, 
ewpty, and therefore they have power * Com- 
 municandi et inducendi, persuadendi et prac- 
“ ticandi cum subditis regis super amicabilem 
‘ pecuniarum concessionen,’ 3 pars, Pat. 37 
Hen. 8, © cum pro sustentatioue ingentis oneris 
© nostrarum Copiarum, quas in presenti tam per 
‘“ mare quam per terram conficere, et in promp- 
“tu habere cogimur ad resistend’ propellend’ 
‘ hostem nostrum Fraucorum Regem, ın defen- 
“sionem tutelan et securitätem dilectorum, 
‘ subditorum nustrorum, quorum ill’ damnum 
‘ et interituma omnibus viis et modis molitur. 
‘ Statut’ et ex cunsensu ct scientia concHü nos- 
“ ırı decrevimus aliquam opem de dietis subdi- 
‘ tis nostris petere, et eand’ cum eorum bene- 
* volentia rccipicn’ pro eorum cujuslibet facul- 
‘ tate.mivistrand’ nıhil dubitans quiu sponte et 
 Jitcraliter quisg; pro sua portione ct facul- 
‘ ıate elargitwus sit, cogue magis et cilus quod 
° id totum comsumat’ ei cedat ın suam Ipsorum 
‘ defensionesn ;’ and the power is given to levy 
it as a Benevolcnce only. By ıle Statute of 
35 Hen.8, c. 12, itappears that forıbe Detence 
Heu. 8, Lad korrowed d:vers sums vi money. 
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The third way was by anticipating their 
reuts. Trin. 39 Ed. 1, Rot. 58, in the Exche- 
quer, Writs weht to all the sberiffs of England, 
® pro salvatione regni ejusg; incolarum salva- 
“ tione, et inimicorum depressione j’ that all 
tie. profits urn out of their counties, and tlie 
rents of all the king’s tenants due at Michael- 
mas, be paid at Midsummer, and allownnce 
promised in the next half year’s rent ; and tliat 
chis “ äd tam ardua negotia necessaria, et in 
° consyetudinem non trahatur.’ 

My lords, that not one or two, but so many 
kings, and of such power and wisdom as mahy 
ofthem were, and that in a matter of such con- 


dequence, and in times of netessity, should so’ 
far descend from their greatness, or 80 far pre-- 


Judice their tight, as to borrow that of the sub- 
Jject, which, without being beholden Auto the, 


they might take of right, and bind themselves 


to repaymeht, and all witlioot any saloo of their 
right, your lordships will conceive that it can 
hardiy be imagmed. 

oe third reason is taken from the incertain- 
ty of the way imtended by the writ; for the 
law delishting in certainty, to the end that the 
subject might be sure of somewhat that he 
might call his own, hath made all those things. 
that the king challengeth as peculiar to himself 
from the subject, either certain in themselves, 
or eise reducible to a certainty either hy the 
Judges, jury or parliament, or some other way 
than by his majesty himself, as indifferent be- 
tween the king ad his people. In this I in- 
tend not such things as are common to the king 
with the subject, of which nature are the aids 
for märrying the king’s eldest daughter, or 
knighting his eldest son ; for these are due to 
several common persohs that are lords of a ma- 
nor, as well as to the king, as appears by the 
statute of Westm’ 1, 3 Ed. 1, cap. 35, M. 28, 
and are not due by any special prerogstive, but 
by Tenure; and yet the common law for 
aroiding excess therein, enlls it * Rationnbile 
* ausilium;’ and even this by the statate of 
Westm’ 1,3 Ed. 1, cap. 85, is put into cer- 
tainty ; end the cause of making the statute, as 
therein 33 exptessed, is, hecause the penple 
were grieved by‘'paying more than was regqui- 
site; andthereby that which was reasonnble, 

came an unreasonable aid. This statute was 
genen and named nat tlie king in particular ; 

ttke statute 25 Ed. 3, cap. 1f, is only in 
case of ihe king, and Na. Br. fo. 82, gives the 
reason ofthe mäking of that statute, because 
the king before did drstrain for more than was 
fit, and therefore by reason of the excess, wis 
restrained to a certainty as well as the subject. 
Neither are the taxes and talliages upon cities 
and boroughs, or ancient demesne against this, 
in respect of the baseness of their tenures be- 
‚forementioned. And secondiy, because the 
subject that is lord of such borough and minor 
of ancient demesne, hath them as well as the 
king, as ap by the case of New Salisbury, 
33 EA. 1, ın the parliament book, and in the 
new parliement toll; 8 Ed. 2, for the borongh 
of Eirencester, and Br. Trim. 33 Ed. 1, Rot. 
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22, and Na. Br. 97. These tliings which are 
peculiar to tie king, either they be certain ih. 
tıomselves, as are treasure-trove, deodands, 
wrecks, and the like, where thıe king is to have 
the thing itself; and so if it be m money, as 
the demi-mark ; when in,a writ of right tlıe 
tenant prayeth, that the seisin may be enquir- 
ed, fines ° pro licentia concordands,’ it is the 
tenth part by the law comprized ın the writ of 
covenant, and the post-fie one half so much 
more, and fines for purchasing original writs 
25. Bd. wliere the thing demanded is 40/, or 10s. 
where 100/. and so in proportion. Or else it 
is reducible to a certainty, as in all cases where 
the party is to be amerced, tlıough he is ‘ mi- 
‘ sericordia dom’ regis,’ yet the jury must find 
the amerciament; and when he is to make 
fine and ransom ‘ad voluntatem domini regis,’ 
yet this fine must be set bythe judges: wlıen 
the teuant by knight-service makes default ın 
the sumhtmons-“ ad exercitum,’ which is to pay 
escange for the default ; tlıi$ cannot be set bur 
in parliatnent, as 1 shall prove hereafter. 

My tords, to apply all to the thing in ques- 
tion, there is a cause for raising money for tlıe 
Defence of the realm, ‘ non desnikur in lege,’ 
what will serve the turn, Ifhis majesty, as in 
ehe writ, may without parliament lay 20s. upon 
the Defendant’s goods, I shall humlıly subınit 
it to your lordships, why by the same reason of 


‚law it might not have been 20/. and so ad infi- 


nitum ; iwhereby it would come to pass, that if 
the subject hath any thing at all, he is not be- _ 
holden to the law for it, but it is left entirely iu 
the mercy and goodness of the king. 

My lords, I am now come to the second kind 
of Proofs, and that is by authorities. The 
cases which in the first place I will insist upon, 
will be to prove it by ınduction: for if I shall 
prove that his majesty without parliament can- 
not tax his people for setting forth of Lund- 
Forces for defence, for making and maintaining 
of forts and castles for defence, for victuals für 
a defensivre arıny, for maintenance of prisuners 
taken in a defensive war, for pledges and hus- 
tnges given by foreign states for the keeping of 
peace; if it cannot be in all or any uf tlıcsa 
partitulars, the five supports of ndefensive war ; 
I shall then nfler it to yvar lordships, whetlicr 
it can be done at all. 

Before I proceed to theie particulars, I shall 
obserre thus much, my lords, in tle generil ; 
that if those that hold by ancient demesne unıd 
burgage, which are but base tenure, cannot be 
tated “ nisi sur grand cause,’ and that have 
many privileres in point of case and profit in 
consıderation thereof, as they have; much Iess 
then can the tenants by Knights-Serrice and 
socage, that are free tenants, and have no pri- 
vilege in sepport ofthe charge, betaxed. And 
as they are not taxable, but “ sur grand cause’ 
ın the general, so neither in particular for this 
of defence, as is proved by that of escuage ; for 
if his majesıy without consent m parliamenr, . 
Cannot tax bis own tenants, nor proportion tl:e 
fine according to his pleasure, when the tenant 
holds ıhe land ad exercittm, for tbe defence af 
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the kingdom, much less can he do it where 
there is no tenure for that purpose. That 
escuage cannot be set withont parliament, is 
first the statute of Running Mead, ‘ Nullum 


* Scutagium vel auxilium ponatur in regno nos-- 


‘ tro nisi per commune concilium regni nostri ;’ 
which though it be not printed, yet ıt is of re- 
cord, and iurolled in the Red Book of the Ex- 
chequer, and cited in Mat. Paris, p. 349. And 
that as well before the confirınation of it, 9 
lien. 3, as since, it bath been by the judges 
reputed to be a statute and of force, appears 
by the book of 5 Hen. 3, Mordam., 53, where 
it ıs pleaded, and called by.the name of Magna 
Charta, and allowed; and M. 19 Ed. 1, finiente 
20. incipiente Bang. Regis Rot, 56. in tbe case 
of Ralph de Tunney, it ıs pleaded by the name 
of Magna Charta Jöhaunis Regis de Running 
Mead, and ällowed. 

In the Book of Knights-Fees of Ed. 1.'s 
time, tliere is a writ cited, which went to tbe 
Sheriff of Hereford thus; * Datum est nobis 
“ intelligi quod plures sunt qui tenent per ser- 
.€ vitivsn militarıum de nobis, qui contradicunt 
€ solvere scutagia qu® nobis sunt concessa per 
€ commune concilium regni nostri;’ therefore 
he is commanded to levy them. Comm’ M. 8 
Ed. 2, Rot. dors. many processes issued for the 
levying of escuage granted in Ed, 1.'s time su- 
perseded, and quite released ; the reason enter- 
ed on the ktoll ıs, * Quia dictuin servitiurm non 
* fuit communiter factum;’ that is, as I con- 
ceive, that it was not done ‘ per commune con- 
* cilıum regni:’ The Booksare express, 13 Hen. 
4. Com. Baac. Na. Br. 83. Institut. $ 97. 

My lords, that those that held in socage or 
fee-farm, or not by so many Knights-Fees 'as 
they were distrained for, were always dis 
charged, as appears by infinite precedents, I 
shall make nio use of it, as the manner of enter- 
ing these discharges upon the roll ; it is observ- 
able, that be is distrained ac si tenerit per ser- 
€ vitium ınilitare,’ whereas he holds the lands 
‚in Socage, “ pro quibus servitium aliquod regi 
“in exercitibus suis facere non debet,’ and in 
soine rolls that  Ratione alicujus authoritatis, 
he ouglt not to be distrained ; therefore “ Quia 
“ Doininus Itex non vult illum in hac parte in- 
€ juriari prout justum est,’ the distresses are re- 
leused. Amongst divers precedents for this, I 
shall cite but one or two, Br. Trin. 34 Ed. 1, 
Rot. 20. tlie abbot of Abington and John 
Arden, the iter-roll of Sussex, 7 Fd. 1, Rot. 107. 
of Gilbert Gifford. My lords, if ıhe king might 
have raised money, aud seized money for find- 
ing of Soldiers, or for their arıns, this manner 
of entry, as I humbly couceive, would never 
have been suflered. 

I am now come to the first particular that I 
have instanced; that is, the charging the Sub- 
Jegt for finding of Soldiers to go out of their 
cöunty fur the Defence of the realm. , M 
lords, in that I shall in tbe first place admıt 
these three things. 

1. That eveıy'man after the Starute of Win- 
chester, ‘ secundusn statum et facultates,’ was 
„to find all mauner ol arıns, as well for the de- 


fence of the realm against foreigners, as for the 
peace ; and that I have before prored by thas 
of 3 Rich. 2, M. 16. and after by the statute 5 
Hen. 4. gr 
2. That upon sudden coming of strange eo» 
mies, these are compelled to travel out of ther 
own countigs, is the statute of 1 Ed. 3.c.5.and 
so for appeasing of any notable rebellion, wben 
the king for the doing thereof goes in pers, 
as appears by the statute 11 Hen. 4, c. 
and 18. i 
' 3. Ishall admit, that so long as they renan 
at home, and go not vut of their countries, they 
are to have no wages; and tlat the martıne 
sbires, and those that border upon Scotland ard 
Wales, were not to be at the king’s charge, so 


long as they remained at home ın their on 


counties for the preserration of them ; but is: 
they were in that case themselves to bear tie 
charge against foreign invasion, as of malzz 
hue and cry, assisting the sheriff when be u 
the Posse Comitatus, and all other things con- 
cerning the keeping of the peace. 


But that the Subjects are taxable either iv 


Wages or Victuals, or otherwise for finding ot 
soldiers out of their counties, though for De 
fence of the kingdom, or that any are oompelr- 
ble to do it at their own charge, I shall bunly 
deny.: ‘I'he statute 1 Ed. 3, says, That in tıs 


case it shall be done, as usually hath been due 


in times past, for the defence of the reum. 
My lords, [ shall not deny, but that before EA. 
3’s time commissions haye issued out of tie 
chancery Tor tlıat purpose; against which ma- 
ters of fact, not only to balance tbem, but ereı 


to weigh tlıem down, it is as clear that wie 


arınies, some of them of 30,000 at the kast 
over and abore them that were summonei!: 
their tenure, have been maintained at the kurz 1 
charge, from the time tbat they bave Jepare! 
out of their-counties, during the whole ume ıl 
their service, and that not only with proms® 
of payment, but that they were paid e Te 
sauro Regis, out of the Exchequer; and mai 
times upon failure of payment, victuals, wages 
and other things, upon suit for them in the Ei 
chequer, full payment has been made; ofwbi“ 
sort in most kings reigns there are many case. 
My lords, this ıs the answer that I givetotke 
comınissions to the country, That de facto ix 
king was at the charge usually for defenst 
war, By the statute 19 Hen., 8, cap. I, those 
that have annuities ef.the king must attend WF, 
when the king in person goes for the defenee 
the renlm, or against rebels: But there Be 
special Proviso; tlıat they shall have wag&‘ 
the king from the time they set out till If 
come to the king, allowing twenty miles ad), 
and afterwards as long as they sball re 
the service. Upon a rebellion io tbe North ® 
Hen. 8, against which the king intended 10 ev 
in-person, privy-seals were sent to most 0 
gentry to attend tlıe king with the best Siege 
that they could make, and likewise to bring | 
bills of their expence and payment promr® 
as appears by many ofthose privy.seal ea 
ing im the palace-treasury.. ‘And besidei 
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indentures themselves, whereof‘ I have seen 
many, it appears by the statute 2 dx 3 Ed. 6, 
cap. 2, that the retainer of soldiers at the king’s 
charge, was as well for defensive as offensive 
wars; and also by the statute of 3 Hen. 8, 


. cap. 9. 

My lords, ın the next place I shall endeavour 
the proof hereöf by clear authorities. The sta- 
tute of 25 Edw. 3. cap. 8, is, that none shall 
be conipelled to find arms, but such as hold by 
such service, if it be not by grant in parliament. 
That thıs was not ‘ introductivum novz legis,’ 
‚ appears by a petition whereupon the statute is 
made, that it is “ encounter le droit del roylme.’ 
Tbat the common law was so before the sta- 
tute, and likewise ın case of a defensive war, 
appears by tbe authortties following ; P. 26 Ed. 
1, Rot.35. dors. the Scots entering the borders, 
a commission issued Reginaldo de Gray, to 

ress soldiers in Lancashire; he certified by his 
etter inrolled there, “ que sans denieres prest,’ 
he could not procure them to march out of 
those parts; and therefore order is taken in 
tbe Exchequer to send money. Tbat the Scots 
had now invaded ıhe kingdom, appears by Br. 
irrot’ m. 26 Ed. 1, ın Scaccar. höre commis- 
sions are inrolled for many thousands to be le- 
vied for this war at the king’s wages. Bra. 
Trın. 32 Ed. 1, Rot. 18, Communia. The 
wardens of the marches of Cumberland and 
Westmorland write to the barons of the Exche- 
quer, that wbereas the Scots lay near the 
marches with a great army, and that the people 
ofthese connties would not march out of their 
counties without wages and victuals, ıbat they 
would provide for both. 2 Pars Pat. 10 Ed. 2, 
M. 26,and 9 Ed, 2, in parl. a grant to find one 
soldier for 60 days at the charge of the town 
against an invasıon of the Scots. Now the 
kıng grants, < Quod hujusmodi concessio non 
“reddat in prjudicium, nec trahatur in ex- 
“ emplum .in futurog.’ At the time when this 
ad was granted, the Scots had entered the 
realm, and wasted the bishoprick of Durham, 
8 appears in 14 Ed. 2, Banc’ Reg. Rot. 60. 
Rot, Scot. 12 and 13 Ed. 2, M. 7, and 13. The 
same indemnity upon the like occasion of de- 
fence, when they found the soldiers “ ad roga- 
“tum Regis,’ and the king commanded the 
chancellor so declare as much, Claus. 13 Ed. 
3.M. 38, dors. pars 1, the abbot of Ramsey 
dise © pro custodia maritima’ in the 
County of Norfolk, because he remained in his 
Own county. of Huntington, ‘cum equis et 
‘ armis,’ for the defence thereof, with this, that 
therefore it was not ration: consonans to charge 
bim farther. The same it is Rot.-Fra, 21 Ed. 
2,M. 1, Pars 1. Oxon. because they were 
prumpti et parati at home to defend the 
county. But the practice, it seems, not agree- 
ing with the right in the parliament, 20 Ed. 3, 

“4. 12,tbe commons complain, that commis- 
sions had issued out of the Chancery to charge 
the people in this particular and otherwise, 
without consent in parliament, and ray, that 
they may disobey such commissions. The answer 
13, that the commons hagfl heretofore promised 
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to assist the king with their bodies and goods in 
the war with France, and likewise for the defence 
ofthe realm ; and that the great lords, consider- 
ing the necessity as well fur defence as for the 
king’s wars, agree thereuntoe, and yet promise 
that this which is done in “ cest necessite, ne 
“ soit troit en consequence n’ ensample’ My 
lords, this is a full declaration of the right, even 
when for the defence, and yet some practise to 
the contrary. Before the making of tlıe statute 
25 Ed. 3, procured the Complaints in this par- 
ticular, in the parliament 21 Ed. 3, M, 22 Ed. 
3, Pat. 8 Hen. 3. ° Fulcasius de Brent inimicus 
‘'publicus et excommunicatus,’ that imprisoned 
the justices itinerant in Bedfurd-castle, and 
held. the castle against the -kinz ; tbe king, 
‘ propter graves et manifestos excessus quibus 
‘ regnum multiplicitur perturbavit, besieged 
the castle; and whereas the clergy, de mera 
gralia, had granted tlıe king aid for ıhe doing 
thereof, “ Rex nolens gratiam sic nobis exhibi- 
‘ tam ad debitum retorqueri,’ declares as mach 
br bis letters patent.: My lords, it is here de- 
ared that the king cannot de debito, or de jure, 
take any aid against the subjects wills for be- 
sieging of a-castle, held aganıst the king by a 
publicenemy. Rut. Iuquision’ 3 Ed. 1, ltot, 
4. < Kent’ coram auditoribus querelarum post 
‘ bellum Evesham et paccm proclamatam.’ 
The castle of Tunbridge being held against 
the king, the hundred of Fevershan was as- 
sessed at 15/. per insullationem of ılıe castle : 
The jury presents this as a grievance, which the 
Justices would never have received, nor suffered 
to be entered into tbe roll, if this assessınent 
„might have lawfully been made. Mylords, this 
castle and hundred they were both in tle same 
county, and being beiore the statute of Win- 
chester, they are not compellable to besiege the 
castle ; and ifthey were compellable to go in 
erson and with arms, yet no assessment could 
laid for the doing thereof. My lurd«, I shall 
only offer to your lordships consideration the 
Scotish roll of 20 Ed.3, M. 6, the wardeus of 
the marches of Scotland were to appoint  Ex- 
“ ploratores et vigiles,’ which were to espy out 
and. give notice ofthe enemy’s intendments, 
By the commissions in Hen. 4, Hen. 5, and H. 
6’s times, they were ‘ exploranılum dJefensione 
‘ regni, et partium sumptibus incolarum :’ But 
how? Only “ de assensu et voluntate sua, prout 
© fieri consuevit.’ | 
My lords, I am now come to that of Vicz 
tuals. The statute 1% Ed. 3, c. 19, is, * That 
‘ for the Wars the Provision for them. shall be 
‘done by merchants without commission or 
© otner power from tbe king,orany other power, 
‘ that Ihe people may not be compelled to sell 
€ against theis wills.” That this was as well for 


defensive as offensive war, and that this was not. 


# introductivum novz& legis,’ but was so at com- 
mon law, is, by your lordship’s favour, clear. 
Pat. 29 Ed. 1, M. 16, 19, “ad reprimendam 
< malitiam Scotorum,’ and to repel thein, Com- 
missions to most counties to provide Victuals ; 
and because they refuse to do it, the kiug then 
offers them security, Br. Tin. 8 Ed. 2, Rot. 
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99. Victuals boneht © jaxta forurh patrie pro 
® manitione Marchis Schbtiz,’ and there pay- 
ment upon suit adjudged. Sometimes at New- 
castie, sometimes at Carlisle, sometimes at 
Berwick, as the war required, were Store- 
Houses, where the Victoals were laid, and 
clerks of the stores to issue them out. That 
the king not only paid for the Victuals, but for 
the houses where they were laid, appears. Br. 
Trin. Ed. 3, about the and of the Roll, dors. 
the burgesses of Newcastle complain in parlia- 
ment, that their hooses had been taken up long 
time for the keeping of those Vietuals; this 
was transmitted into the Excheguer by writ, 
which says, ‘ Volumus hits pro domibus suis 
® denke Sic Occüpatis, satisfacere, prout de- 
* bet et prout justum fuerit, et prout temporibus 
® progenitor’ nostror’ hieri consuevit.’ 

My lords, in the next place for the Defence. 
When those that served with horse “ ad vadıa 
* regis,’ lost their borses in the service, the 
öwners did not bear the loss, but they were al- 
ways paid for by theking ; and therefore when 
tbey were first entered into the service, the 
marshal, or else the watrdens of the Marches, 
who had the command of them, did set down 
in a roll the horse of each man, and the mark 
und price of each horse, to the intent that the 
owner by this certificate might be assured of 
the full value to be paid him, ın case the horse 
waslost. This appears Claus. 34 Ed. 1, M. 
16, where the ‘custodes Marchiz Scotiz,’ as- 
signed “ pro defensione Marchiz,’ were to do it. 
Br. irrot. in tlıe 26 Ed. 1, Rot. 105, 106, the 
Scots having entered the realm, divers “ homi- 
< cidia, incendia et alia facinora perpetrantes,’ 
there the horses ad vudia, for Defence were to 
be appraised. 2 Pars Pac. 10 Ed. 2, the sarne; 
and the Scotish Roll nf the 21 Ed. 3, M. 7, 
the same, prout jus est. That thereupon, since, 
the subject hath recovered of tlıe king, are 
many cases. 1 will instance but in two or three. 
In 2% Ed. 1, Rot. 16, dors. Robert Heiham re- 
corered 20 marks in the Excheguer, © pro eguo 
€ perditu in conflictu Dover inter homines re- 
* gis et itimicos Franciz ;’ at which time the 
French had assaulted Dover, and burnt the 
. priory and a great part ofthetown. Br. Hil. 
‚17 Ed. 2, “ pro restauratione trium equorumi 
‘ perditer” at Carlisle. 9 Ed, 2, Com. P,. Q 

. 2. Richard Walkdeprave recovered for 
horses lost at Carlisle. Com. Hil. 2 Ed. 3, 
"for woges “ PS restauratione eyuorum perdi- 
* tor’’ and burying ofthe dend when the Scots 
had entered the realm at Stanspe-Park, for one 
troop 58,000/. allowed, © habita imde delibera- 
€ tione,’ and adjudged. 

For Castles, the antient Forts and Bulwarks 
for Defence, the statute 14 Ed. 5, c. 18, says, 
That merchents wirhone any comınissioh or 
power from the king shall victual them, so that 
nn peopie shall not be compelien to sell against 
Eheir will. That this statute in this particular 
38 not ‘ mtroducfirum nove legis,’ ı5 clenred 
by the Case Trin. 16 Ed. 1, Rot. 93. Wilts, in 
* fitle Rolf, and in a great Roll of the same 
yexr, Rot, 19, when in Trm, 6} John Eres- 
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horne against John Flavell, “ Qnia blada er 
€ garbas soas cepit,'’ the Defendant says, he 
was Constable of the kine’s Castle ofthe De- 
vises, and that he had * in preceptis Domini 
€ Regis, quod mur’ faceret’ to the castle “ de 
© morturo stauro vel de bladiis ;’ and of these 
things, and that by rirtue of this writ, he took 
an inquest to know where he might have best 
these provisions, ‘ ad minus nocumentum pa- 
“trie:’ and the jory found it, that the Defend- 
ant might take it “ ad minus nocumentum pa- 
*trie ;' of the Plaintiff; and that he came to 
the Plaintiff’s house, and offered. to bay “ pro 
* denartis et ad usaın regis;’ and that because 
the Plaintiff refused to sell, they departed from 
his bouse ; the issue joined,'and found ageinst 
the Defendant ; 100 marks damages given the 
Pleintiffl, and adjudged. There were always 
antiently zisores operutiomem, and tbey upon 
oatlı certified, that ıhey- saw the king’s money 
eıpended, wich was demanded in the Exche- 
quer. And for Victuals, as they were‘ bought 
with the king’s money, so when they grew stale, 
or the danger was passed, they were sold again 
to the king’s use, 

My Lords, that even in the time of war, 
when the Frontier Towns and Castles were be- 
sieged, and the Borders invaded, that even 
then the king did bear the Charges, appears by 
the allowances in the Exchequer, Trin. 27 Ed, 
1, Rot. 47, “ pro tuitione Newcastle contra 
‘ Scotos, qui hostiliter Regnum in partibus illis 
© invaserınt’? M.Sı Ed. 1, Rot. 2, the Scots 
besiezed Carlisle, 26 Ed. 1, And allowance now 
de eritibus Castr’ wirich was the king’s. Andin 
tbe 27 Ed. 1, 75, 10,000I. allowed pro ingen’ 
and Trin. 32 Ed. 1, Rot. 11, 12. PFisis comput. 
28 Ed. 1, Rot. 71. “ prout justum, quia Scati 
€ contra regem hostiliter insurgunt,’ therefore 
‘de thesauro Regis, Berwick is fortified, et 
Rot. 78, dors. it appears that the sheriff of 
Yorkshire had carried 10,000). “ de thesauro 
€ Regis’ to those paris. Br. M. 17 Ed. 2, 
* propter frequentes egressus Scotorum in reg- 
“no, tlre Castle of Sandall at the king’s 
charge is fortified proat justum, and allowance 
giren. And Breria Hil: that year the eastie of 
Horney furthe same cause was fortified, the 
Scots having entered ‘ circa pradict’ Castram 
“et apnd Lancaster.’ 3 et 4 Phil. et Mar. 
Dyer. 162. b. One in execution fer debt in 
the Flcet, who, as the Book saith, was a man 
very necessary for the war ; and it was moved 
by the king’s attorriey, “ per mandatum con- 
*enli, if the prisoner might be hcensed with 
a keeper by the queen to go to Berwick for tire 
defence of it, or no; and it was held by all 
the Judges ef the King’s-Bench and Common 
Pleas, that the license was not good ; and 4 et 
5 the stme Unse cited accordimgly t6 have been 
the opinion of alt the Judges. 

My Lords, fur Prisoners taken in defensive 
Wars, and Irkewise for pledyes and hostages 
for securing the peäce, that the charge and 
Inaintenance, and the carrying them to the se- 
reral places of their abude, have been always 
borne by the kings ofthis teaim, the allowance 
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thereof in the Exchequer are so freguerit, tbat 
] intend to cite none of them, save that for tbe 
prisoners taken in the conflict at Dover before 
spoken of, which is Comm’ 4 Ed. 2, Rot. 22. 
dors. neither do I find it at any time stood 
upon, save only 8 Ed. 2, among the Br. Trin, 
8 Ed. 2. Rot. 88, dors. But ıhe reason is, be- 
cause that after the death of Ed. 1, in the cam- 
mission of granting the Constablcship of the 
Castle, no mention was made of the prisoners; 
and yet even in that Case, upon a Monstravit 
Regi, a writ of Privy Seal is awarded for al- 
lowance prowt justum. 

My Lords, ıf in all these particulars of Sol- 
diers, Victuals, Castles and Forts, Horses, Pri- 
soners and Pledges in case of a defensive war, 
the main supports of them, the kiugs could not 
tax their subjects, but have borne the charge 
thereofthemselves ; 1 shall then offer it to your 
lordships to be so for the defence in general. 

My Eords. the Allowances in the Exchequer 
in all the particulars before-mentioned are Ire- 
quent. In the Case of Mines, the profits of 
ailver mines, that they upoh an accompt in Ihe 
Exchequer were always answered unto the 
king, was one of the priucipal arguments for 
the kıng’s right thereunto; and there fo. 320, 
it Is held, That in all things that concern the 
Revenue of the crown, because they are there 
debated, the Record of the Exchequer shews 
not only the course of tbe court, but what the 
law is through the kingdom. 

My Lords, that in cases of War and Embas- 
aies the Cheguer made Allowances, and with 
what great consideration, appears by the sta- 
tute 5 Rich. 2, c. 10, that ıhey were uot al- 
lowed by tbe caurt, till the party br 
great seal, orthe privyseal for it. And ifa Writ 
of Allowance came to tha Excbequer before the 
court had examined the accompt, yes they 
never made Allowance until the court had exa- 
" mined. it, Hill. 25 Ed. 1, Rot. 22. “Licet 
* breve de allocatioue pendit de 1,0004, allo- 
# candis taınen ante allocationem factam oportet 
“ inquirend' si pecunin illa ad opus Regis deve- 
“ mt et quad ipst doceant super hoc Curinm 
“ Regis” And Trin. 25 Ed. 1, Rot. 47, the 
. Allowances are never io gross, but by particu- 


My Lords, the next proof that I shall hum- 
bLiy offer unto your lordships, is in that of bor- 
zowing of Mopey by the king for the Defence 
of the realm; which as they bare usually done 
it, so it isas clear, ihas nor only upon Peti- 
tions, their own pleasure, and upon grace, but 
Jikewise upon suit they bave been adjudged so 
to do in the ordinary courts of justice. Comm’ 
Pasch. 31 Rot..41, 1493. Lorrowed of Heury 
Tbompsop, ‘ pro defensione totius Regni,’ was 
sued for, and repayment ordered, M. 10 Ed. 
2, Rot. 160. “ Grandes pecuniz summm’ bor- 
zowed by the king for that purpose, and order 
for repayınent. Br. 3 Ed. 2, Comm!’ Princip. 
Rot. 6644. My lords, in this particular I ahail 
cite but this one case more, Conmim’ Pasch. 39 
Ed. 1, Rot. 18, the king ‘ pro urgentissimis 
° regni negptäis ei defensigne tosius regni,’ bad 
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seisad divers sums of money in all the Ab- 
bies and Cathedrals, and other religious houses 
inthe realm, “ et quo citjius commode poterit’ 
proinised payment. - In the parliament 29 Ed. 
1, at Lincoln the king is petitioned for repay- 
ment uf these monies, who promiseth repay- 
ınent ° Ita. quod regis Conscientia super as 
‘ exoneret,’ and there, and Rut, 19. divers sums 
are adjudged to be paid. | 

My Lords, I shall thus humbly offer this unto 
your lordships, that ifthe king had conceived, 
tbat wben himself wanted maney for the de- 
fence, that he might have eharged his subjeota, 
he would vever. have made this answer of Be- 
payment, “ ad exonerandum candelentiam’ for 
then in equity and conscience tbe parliamene 
should have taken care for the satisfaction of- 
these debts, or should at leastwise have distri- 
buted part of the charge, upon all his subjects ; 
neither slould the parties have had full satis- 
faction for all their debis, but should have 
borne part themselves. By the statute 35 
Hen. 8, c. 12. the king for the Defence of the 
realm had divers great loans, made to him. 
Now likewise there beivg great cawe of new 
defence against France in Sootland in .aid 
af the king, they release these Assurances 
given by the king, and likewise release to tl 

ing all suitg and petitions concerning those 
moneyg, 

My Lords, I amnow come to the other au- 
thorities for proof thereof, which is by acts of 
parliament. My Lords, before I come to the 
acts of parliameht themselves, I shall humbiy 
offer unto your lordships the Summons and 
Preparatives tothem. 

Kirst, The “ardua regoi negotia’ for which 


‚they are called, afe principally- “ defensiopem 


‘ concernentia;' that these are not the wayand 
manner of Defence, and their advice therein, 
bat tbe Supplies and Aids for this Defence, 
I'have presented clear Proofs to your lordships 
Lefore. That these Aids cannot be raised 
without their consents, is strongly inferred im 


this, that, the knights of the shires are ta hate 


‘< plenum et sußicienfem authoritstera pro se et 


‚* comitale comitatus pred’ ad faciend’ et com- 
€ sentiend’ to the things.in ° negotiis ante dietis.’ 


If this might be done without congent of the 
commons, this ia the writ would be needless, 


' But tbat tbis cannot be done without their con- 


sents, is cleared by the words following in the 


. negative, © Ita quod pro defectu potestatis hu- 
;“ jusmodi dicta negotia inlecta non remaneanf 
'* quovismod.’ This, my lerds, is the constant 


form of modern, and all she anjient Writg, and 


‚shews clearly that the commons without their 
: eQusents in parliament, are nos chargeable tu a 


defensive war. 
In. the acts of perliament, I will begin with 
tlıat of William.the Conqueror, aano 4 of hie 


.reigu ; which besides that it is cıted in the pre- 


face of the äth Report, and Iussit. fol, 75, and 
by Ingulphus fo. 519, and Mr. Selden in his 
Kadmerus, page 171, ik is likewise ugon Ro, 


‘cord, and ıurolled in (be Bed Bopk in the Ex- 
‚sheques. The wosda ave, these, ‘ Voolumus. ch 


 } 
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* firmiter precipimus et concedimus quod omnes 
* liberi homines totias monarchie regni nostri 
© anglix, habeant et teneant terras suss et pos- 
© sessiones suas bene et in pace libere ab omni 
* exactione in justa et ab omni tallagio. Ita 
‘ quod nihil ab eis exigatur vel capiatur nisi 
‘ gervitium suum liberum quod de jure nobis 
© facere debent et facere tenent’ et concessum 
© jure hereditario in perpetuum per commune 
° concilium totius regni nostri pred’.’ 

My Lords, the words by reason of the dis- 
Junctive “et ab omni tallagio’ are plain, that 
the king shall not exact, nor takg any thing of 
any freeman, but what his Tenure binds him 
unto. As in words, by reason of the generality 
of them, it extends to cases of the fefence of 
the realm ; that it doth so in intent, I shall en- 
deavour thus to present it to your lordsbips. 

The Military Services before mentioned for 
the Defence of the realm, they are by Bracton 
sttributed to the Conqueror’s Institution; for in 
his second Book fo. 36, speaking of them, he 
saith, * Secundum quod in Conquestu fuit ad 
“inventum.’ Plowden, in the Argument of sir 
Thomas Treshaın’s Case, means, the Conque- 
xor had to do it by reason of the many Attain- 
ders of those that took. part with Harold, and 
after his death with Edgar Atheling. That he 
did it in a great part, appears by Matth. Paris 
fo. 8, that he put all the clergy that before held 
in Franke Almogne sub servitute Militarı to do 
service tempore hostililtutis, and by the county 
palutine of Durham and Chester ın those places 
of danger. In the Book of Knights Fees in 
Hea. 2d’s time, it appears by the Certificate, 
they had sometimes ‘ de veteri Feoffament’’ 
and sometimes ‘ de novo.’ And by some of 
them it appears, that the tenures “ de novo Fe- 
‘ ofiument’’ were before king Stephen’s time, 
and therefore it is probable. that the Veteri 
might be those created by the Conqueror. The 
Provision for Soldiers pay by tenures was like- 
wise of his Institution, as appears by that be- 
fore cited out of the Black Book, Iıb. 1, cap. 
27, that © in primitivo regni statu post Conques- 
“ tum ad stipendia et donat’ militum’ out of the 
castles and other lands © in quibus agricultura 
“non exercebatur pecunia numerata succres- 
“ cebat.” The policy and provision ofthe Con- 
queror for the Defence being by Tenures, when 
m this act of parlinment he says, “ quod nihil 
“ab iis exigatur vel capiatur, nisi servitium 
‘ suum quod de jure nobis facere tenentur,’ I 
humbly conceive shews plainly, that the sub- 
ject was not otherwise to be charged for the 
Defence, nor further than by their tenure. This, 
my lords, further appears by other parts of that 
act of parliament, where speaking of any thing 
of Charge that is to be done according to their 
tenures, as that all “ bene se teneant in equis et 
* arınis ad servitium suuın integrum factend’.’ 
But iu tlıe next place speaking uf the Defence 
it saich, that all wirhin the realm © sunt fratres 
° conjurati pro viribus et facultatibus’ to defend 
the kingdum and the peace, “ et ad judicium 
€ rectum, et justitiam faciend’ ;’ the coupliug of 


the Defenoe with that of the peace, and doing 


Justice, shews the personal care that all by 
their oath of allegiance ought to bear to the 
common peace and good of the realm. 

The next Statute that I shall present to vour 
lordships, is that of Running Mead, 17 Jchar- 
nis regis; the words are these, “ Nullum sco- 
“ tagium vel auxilium pona in regno nostro nis 
‘ per commune consilium regni nostri nis »l 
‘ corpus nostrum redimend’, and to knight Li 
* eldest son, and tn marry his eldest danglter 
As in words these extend tothe Defence ; Le- 
cause all Supplies for that purpose from the sub- 
Ject, they are only in ousilium, or in subventivee 
erpensor’ of the king, who as before is provided, 
is principally bound tbereunto : so may ıhe ı- 
tent likewise be further gathe.ed, fırst fror 
this, that the word aurilium is joined with ıkzı 
of Scutage, which is forthe Defence ; and hle- 
wise from this, that particular satisfaction is 
made, by other parts of that statute, to time 
that had been disseised by R. 2, and king Johr., 
which were things done only for the increase 
of their revenue, without shew uf the comman 
defence.. That both before 9 Hen. 3, and ıf- 
terwards 20 Ed. 1, this was a Statute, and 
accounted, [ have before proved. And ın the 
book 5 Hen. 3, it is called by the name ci 
* Magna Charta sans addition.’ So 37 Hen. :, 
in that solemn confirmation observed by Match. 
Paris, p. 115, this of Ranning Mead is m- 
firmed by the name of Mag. Char. and 50 
Hen. 3, p. 1220, which I note only to this pur- 
Ye ; that of speaking of Mag’ Chart’, ch us 

unning Mead ıs intended as well as that of 9 
Hen. 3, as part thereof, and bodied both tage- 
ther; yet that neitlier of them were observed 
either inking John’s, or Hen. 3’s time, our h’=- 
tories are fullofit. And by the pope’s buils of 
12 and 13 Hen. 3, the pope absolving the kiss 
from his oath in their confirmation, doth it Le 
cause, as the words of:the bulls are, * Jurame:.- 
“tum peccati vinculum esse non debet:’ ne:- 
ther till after 39 Edw. 1, as I shall hereafter 
prove, were they at all observed in tbe thungs 
concerning the king’s prerogatire. 

The next that I shall cite, are the starutes of 
25 Edw. 1, and the statute ‘ De Tallacio 
“non concedeado.’ That of the 25 Edu. ı. 
c.5& 6, the grievance. is for aids, tasks and 
prizes taken through the realm, for the wır. 
shall not be ‚brought into any custom for axv 
thing before done, be it by roll orany otk:r 
precedent that may be found; and furtker 
grants, that for no business from beuceiörth, 
hewill take any such aids, tasks and prizes, but 
by common consent in the parliament of .ıe 
realm, and for tbe common profit, saving ıhe 
ancient aids and prizes due and accustonmed. 
My lords, though by the copulatire it is clear 
enough, that there must be a consent and com- 
mon profit concurring, and althougb the sarınz 
of the antient prizes and urds accustomed micht 
well enough have been satisfied in the a:d cı- 
cepted ın Running \lond, and the pitzinz ci 
wines and purveyance ; yet to aut these and 
all orher scruples, ıhe statute “ De Tallagi»,' 
&c. made ufterwards for that purpose, is ab» 
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solute and general: That no talliage or aid 
shall be taken by the king, nor that any of his 
ofhicers shall take any corn, leather, cattle, or 
any other goods without ths consent of the 


par]. | : 

y lords, to bring these statutes to the tlıing 
in question, that these things cannot be done 
thougb for tie defence, the times of the making 
of them, and the circumstances concurring 
thereunto, I shall present unto your lordships. 

That oftbe 25th of Edw. 1, by tbe date a 
po» was the 10th of Oct. 25 Edw. 1. 

ords, the king, the 12ih of Aug. before being, 
at Odimer rendy to go over into Flanders, the 
Parliament being then summoned by his letters 
patents, Rot. Pat. 25 Edw. 1, m. 7, taking no- 
- uce of the constables and marshals departure 
from the court in displeasure, and of the ru- 
mours of the people, that the king refused to 
seal articles sent him Wor the common profit, 
for the redress of divers grievances done to the 
people. Forthe Grievances he saith, that with- 
out those things he could not bave defended 
the realm, and yet saith, that he is sorry for it, 
and Br ıbat this may be his excuse, as 
that he hath done those tbings, neither to buy. 
lands nor tenements, nor castles, but to defend 
himself and the whole realm; and that if he 
returned again, he would bave all know, that 
be had an intent to aınend all those things, to 
the honour of God, and content of bis people ; 
that if be dies in this service, his beirs shall 
make amends. Hereby it appears, that the 
grievances that procured this statute, were for 
the defence of the realm; therefore from bence 
it follows, that the aid and taxes there men- 
tıioned were for the defence. Sp likewise that 
the exception of the antient aids extends- not 
to those of the defence, that being the thing 
wholly complained of. This declaration of the 
king was the 12ıh of August; tbe September 
after the king being at Winchelsen, those arti- 
cies are sent unto him, to which he deferred for 
the present to give his assent unto them, be- 
cause his council was not there, and so sails 
a into u. Ai eg 25th = 
w.1, is past, the ki ond tbe sen, the 
ne arten 
a un ‚pP. 42, ıng Is de- 
nie, to ee ebene edlen, which = Wal- 
singbam, p. 40, are the same ‚word for word as 
the statute “ De Tallagio,’ which ıbe king tben 
deferred: 27 Edw. 4, they desire it again, wbich 
the king doth with a ‘ house cOrOD= Nastr2 
‘in ae adjecto, quod cum audissent.comites 
*cum displacentia ad propria discesserunt,’ 
arith the Author, ‘sed revocatis jpsis ad quind’ 
s Pasch’ omnia sunt concessa.’ 

That the Statute ‘ De Tallag;o’ was after that 
of 25 Ede. 1, is plain in this, by the king’s go- 
ing over into Flanders without assenting unto 
any articles, in Sept. and 10 Oct. fullowing, as 
sppears by that statute 25 Edw. 1, itself, it was 
made; and likewise by ıhe statute ‘ De Tal- 
# lagio’ itself, tlie king’s releasing all rancour to 
the earl marshal and constable who had most 
offended him, and ‚Arst presented these articles 

YoL. 3ll.. 
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to the king. My lords, I shall add this only,. - 
as ] conceive it will not be proved, ‚tlıat this 
king either before or after the ınaking >f this 
statute, or any of his successors since, ever 
claimed this absolute power over their subjects, 
as to lay aids and talinges upon them fur the 
supportation of their own private estates, ab- 
stralted from the coınmou defence or good of 
the kingdom. This king at this time, we see 
by his own declaration, was far from it. This 
last Statute fully satisfied those that desired it;. 
for as Walsingbam saith, ° Ad eorum volum 
‘ absolute omnia sunt concessa.’ If therefore 
it extends nat to that of defence, I shall hym-: 
bly offer it by what construction of it our an- 
cestors judgments and discretions will be freed 
from a great deal of censure, that were so well 
contented with it. 

My lords, Mag. Chart. being confırmed at 
the same time when the statute 25 Edw. 1, was 
made, and both ıbat and the statute ‘ De Tal-. 
‘ lagio’ being only articles upon Mag. Chart. 
they were all of them, as I conceive, intended 
in the subsequent, and so often confinnation - 
of Magna Charta. 

My lords, the next is the statute of 14 Ed. 3, 
c. 1, that the people shall not be compelled te 
make any Aid, or to sustain any charge but in 
parliament, That this canzfot be done for the 
defence, will, as I conceive, be inforced from . 
the words; for a great subsidy having been 
granted as well for the war on this side the sea, 
that is for defence, as for the French wars,.it is 
declared, that this shall not be drawn into ex- 
ample, and that nut uf parliament they shall . 
not be compelled to sustain any charge; and 
then it is further enacted, that this.subsidy and - 
all the profits of wardahips,.cscheats, and other 
profits of the realm, shall be spent for defente : 
and safeguard of tbe realm, and the wars u 
Scotland and France, and not otlerwhere ; so . 
that this statute, as I conceive, all put together, . 
bears this sense, That the subsidies granted in . 
parliament, and the wardships being a frait of 
the tenures created for ihe defence of the 
realm, and other profits arising to the king by . 
way of prerogative, are to be spent’for the de- 
fence of the realm, and the king’s otber wars; . 
but that no aid or charge for any of these cam . 
be laid upon the commons without congent im . 

arliament. My lords, that the practice of the , 

ing, I mean Edw. 3, was cantrary to these . 
Statutes, and that they were not kept, appears 
by the Parliament Roll, 15 Edw.3, m. 9, Ihe 
next year after, where the commans shew khat - 
their goods were seized, and their badies im- - 
prisoned without any suit commenced against 
them. 
My lords, the next wluch I sball cite are the 
statutes of 25 Edw. 3, aud 1 Rich. 3, against 
Loans aud Benevolences, wbich I sball humbly 
offer unto your lordships on thisground, ‘Ades 
‘ qu& frequentius accıderint adparantur Jeges.’ 
As for my part, I have seen general loans and 
benevolences, but tbey were for the defence ; 
so I conceive, ifthey were otherwise, tlıey were 
but few in respect ofthe others. The Fommon 
. IM 


n 
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grievances therefore being by loans and bene- 
vulences uf that nature, these statutes, I con- 
ceive, were ınade ngainst then ; for these not 
being within the words of any of the former 
statutes, that ıherefore the kings might with 
the more colour put them ih practice, and on 
the other side being as equally dangerous to 
the subjects, because of the displeasure by de- 
nial, they procured the statutes. That Loans 
for the Deience were after 25 Edw. 3, counted 
unlawful, appears by Walsingham, p. 179, that 
44 Edw. 3, the king “Sinistro consılio magnas 
°< summas pecuniz’ of all sorts ‘ petiit, asserens, 
€ quod in defensionem ecclesiz et regni illas ex- 
* penderet,’ bur that the people would not lend, 

My lords, the next which I shall cite is di- 
rect ın words, which though ıt be not an act 
of parliament, yet the weight of the authority 
by putting of ıt willappear. In the second 
part ofthe Parliament Roll, 2 Rd. 2, m. 3, 4, 
5, the king being beset with the enemies of 
France and Spain, and Scotland, who all three 
by land and se4 invaded the realm; the 
. privy-council not willing, in a thing so much 
concerning the realm, to take the wlıole charge 
of it upon themselves, nur desiring so soon to 
call a parliament, a parliament but a little be- 
fore being dissolved; they therefore resolved 
to assemble a great council of ınost of the 
bishops, lords and otber great men and sages 
of the realm, who meeting and finding the ab- 
solute necessity of a preparation for defence, 
and that the kmg wanted money to do it; what 
their full and final resolution ın this case of 
extremity for defence was, I shall rend the 
words of the Roll; they say, “ Par concluston 
* final quils ne poient cest mischiefe remedier 
< sans charger les &omm’ del royalme, quel 
* charge ne poient de fait ne grant sans parlia- 
€ ment :”' and therefore the necessity being ur- 
gent, the great men lend money for the pre- 
sent, with advice presently to call a parlia- 
ment, as wellto provide for the repayment of 
this Loan, as for further Supply. It is true, 
mylords, ıhat this king was at_this time within 
age, and it ıs MT that many of his council 
had beetı Edw, 3, his grandfather’s privy-coun- 
cl, who well knew his prerogative, and ex- 
sended it as far, by reason of his great wars, to 
the charging of his subjects, as any before him, 
or since his time. ' And that not. only the privy- 
cöunci, but likewise, as the record saith, al- 
ınust all the prelates and others, dukes, earls, 
barons, bannerets, and other sages of the realm, 
which I conceive were the judges, should be so 
far from putting this in execation, that they 
declare in the negative upan full deliberation, 


that the commous cannot be charged herein 


but in parliament, themselves likewise thereby 
being to undergo a present charge, by lending 
to ‚supply that necessity; the authority must 
needs be weighty: and upon second thoughts 
afterwards, the same was declared in full par- 
lament by the Losd Chancellor, and so after- 
waıds eutered upon the Koll without any qua- 
lification at all, which adds fartber to the autbo- 
rity thereof. 


Ult, Feb. 3 Car. A commission issued to 
divers great lords; the end, as appears by the 
words, wis for aiding the king’s allies beyond 
ser, and for the defence and safety of the king- 
dom and peopie. They werg, by the com- 
mission, to raise money by imposition or other- 
wiss, which without extreme danger to the king, 
kingdom, and people, can admit n< long delay, 
wherein form and circumstances are to be dis- 
pensed with rather than the substance lost, 
This, my lords, was a commission to tax the 
subjects in time of necessity for Defence. The 
last parliament, this commission as agamst the 
law was condemned by both houses, and can- 
celled in his majesty’s presence. 

Philip Comines in his 5th book, cap. 8, ob- 
serving the same, above all other commends 
the policy of the English laws and government; 
and both he and Bodinus Reipublic. 1ib. 6, 
c. 11, and Pasquerus Adrocate-General in the 
king of France his Chamber of Accompts in 
his second Book, c. 6 and 7, all shew this like- 
wise to be the ancient law of France ; and how 
the practice coınes now to be otherwise, there, 
Pasquerus shews at large; and that the kıngs 
sometimes endenrouring to the contrary, found 
so much dificalty, that they afterwards, espe- 
cially Charles the 5th, procured by the consent 
of the three estates these aids fur «lefence to 
be granted for 3 or 4 years together: And that 
this consent of the people at the first, was af- 
terwards that which gave tlıe occasion to the 
king to take it without consent; and therefore 
he‘concludes, that France being “ Un Royalme 
* de Consequence,’ that they must not easıly 
promise any thing, though but once, which they 
will not be willing to permit for ever. 

My lords, I have now done with the P:oofs ; 
in the mext place I shall endenvour an Answer 
to some few Objections that are obvious, botlı 
from Reason and Authorities. 

For those of Authorities, 13 Hen. 4, 14, 16, 
Gascoigne’s Opinion that the king may charge 
his people without parliament, to a thing that 
is for the coimmon profit of the people; the 
thing that he applies It to, is, that the king may 
grant Pontage anıl Mursge, &. My lords, 
that the king may grant both these, and Tolls 
upon erection of a new fuir or market, or pave- 
age, I shall not deny. T'he Answer that I shall 
give to them is, first, That tbese Grants do 
charge venalia only, that is, goods carried to 
those places for merchandize; but that aeT 
tax may be laid “ secundum statum et facul- 
* tates, either upon the Hundred or County, I 
shall humbly deny it. 

It is true, my lords, by the Conqueror’s laws 
it appears, that cities and walled towns were 
for the Defence of the country, and therefore 
by those laws no Fair or Market might be kept 
but -in '“ civitate aut burgo muro walliag 
Therefore in Doomsday-Book in all such Cases 
it’is found, that there are so many ‘ mansiones 
‘ murales,’ which by their tenure when need 
was, were bound ° ad ınurum reficiend’.’ That 
no other land that holds not by that service is 
lieble, appears by the Parliament Roll, 1 Rie, 
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2, pars 2, m. 76, where all the cities and bo- 
roughs of England petition, that in this time 
of danger they not being able with their mer- 
chandize to do it, that others 'that had lands 
within the towns migbt be made contributärtes, 
who before were at no part of the charge. 

The Answer is, tlıat all according to their 
Tenure, as they have antiently done, so shall 
they still; aud if this might be done, there 
would lıave been no need of the statutes of 2 
& 3 Phil.et Mar. c. 1, 23 Eliz. c. 4, for giving 
puwer to tax men ° secundum statum et facul- 
* tates,’ to repair Castles aud Towns witbin 20 
mies of Scotland, 

Fur the Talls and Pontages and Paveages, 
as there is a great deal of equity that those 
which receive beneft by bringing their goods 
to the market, and over the bridge, should con- 
tribute to Ulıe charges that make aud maintain 
the ınarket-places and the bridges ; so neither 
are they compulsory, but voluntary charges: 
For as no man pays but he that receives the 
benelit, so none is compellable thereunto, but 
3 leit to his liberty. Neither is there any co- 
lour in respect of the town itself to whom the 
mmurage or paveage is grauted, why they should 
not be charged, because the grant cannot be 
but at theirown suits ; for if ıt be nat at the 
suit of tot burgensium, the Grant is void, and 
to be revuked. 

lt may be further objected, that as the law 
hatb entrusted the way and ınanner of mana 
äng of Defence wholly and independently to hıs 
majesty, so likewise of Aids and Means, as the 
“ Causa sine qua non ;’ and therefore his majes- 
ty should not be dependent upon the parlia- 
ment for them. 

My lords, the near relation between his ma- 
jesty and the parliaınent, that they are but one 

y, hath been presented unto yosr lordsl:ips, 
and that his majesty did exercise the suinmum 
imperium there. Bodin. lib, 1, cap. ult. says, 
® quod ejusd’ esset potestat” tributa nova inpo- 
“ nere cujus est legeıin terr&;’” but that the le- 
gislative is not in bis majesty, out of parlia- 
ment, will be granted. 

The Subjects interest beipg as nearly con- 
cerned in the Defence, as his majesty’s is; as 
there is no cause to fear that they should not 
be willing fo proportion the aid to the occasion ; 
so neither. can the law presume otlıerwise, 
which hath so high an opinion of the judgment 
and ingegrity of ıbis caurt, that as it is in the 
Comm’ 398, it is unlawful for any man to con- 
ceive any dishunourable thing of ıt. 

My lords, ıny last Answer thereunto is, that 
by the law tlıe king hath as independent a 
power to make ao foreign war, as to ıgake a de- 
fensive. It will, as I conceive, be granted, 
that in this case his majesty hath not power to 
tax the Subject; for then jt would follow, that 
as well as to the conquering of the next adjac- 
ent realm, so of all Europe, tlıe subject should 
be at the charge, and yet the land conquered be 
only his majesty's; and yet upon this ground, 
in respect of the equality of ıhe powers, ıt might 
‚be done, —Neither, as { humbly sonceire, doth 
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this only answer the objection, but returns 
upon the other side ; for his majesty has power 
to make an offensive war, which for the most 
part causeth a defensive; by this means it 
should be in his majesty’s power to make’ a de- 
fensive war, and to tax the subject for the 
maintenance of it. 

My lords, tlıe last Objection wbereto I shall - 
endeavour an Answer, stands thus: The par- 
liament is a great body, and moves slowiy ; and 
that the case ınay be such, that the cause may 
be lost before the parliamentary supplies come. 
My lords, how means of effectiog so sudden 
and so great a surprize can be so secretly car- 
ried, I shall not examine it in renson, but shall 
humbly offer unto it these Answers : 

That the service whereby the law hath pro- 
vided for the Defence both for land and sea, 
they have both the same limitation of time 
with the parliamentary Supplies in the sum- 
mons of the tenants by knight’s-service ad es- 
ercitum, and of the Cinque-Ports; forty days 
warning is to be given, as Is for the parliameut. 
And so it is probable, for that af Mould, 18 E. 
1, it was for others that held by sea-service. 
And anciently the summons ad cxercifum to the 
ports, and for the ‚parliament, went out toge- 
tber, or much about the same time, that the 
parliament might assess the escuage; and in 
case the tenures and other revenues were net 
able to maintain the war, that the parliament 
might provide for further supplies, as ap 
HiL 28 Ed. 1, M.15, 81 Ed. 1, and 44 Ed. 1, 
M. 15, et 16, ‘et oportet neminem legibus 
€ esse sanientiorem. 

The Tunnage and Poundage, when first 
granted for life, was, tlınt the kings might always 
bave money ready upon such sudden occasiors. 
In the Parliament Roll, $ Ric. 2, M. 42, tie 
commons desire payment of Edward tlıe 3d’a 
Debts, that ıhey might be encourfaged to leud 
the king in aid of the realm, if a sudden c:tuse 
of necessity sliould fall out. The Answer is, 
that ıt slıall be done selon le pelstion. My 
lords, by this it appears, that this objection wag 
not then taken to be of weight, many of’ the 
lonns are in * Cnusa necessitatis in Articulo.’ 
The authorities that further answer this objec- 
tion are great, and full in the point. 

The first is that oftbe Parliament Roll of 2 
Ric. 2, before cited , the business 'of' defence 
cuuld not stay so long as for a parliamentary 
Supply, yet agreed, that the commons without 
a parliament ceuld not be charged; and there- 
fore the sgame.men that gave the Judgment pre- 
sently lend money for that purpose. 

In the Statute 31 Hen. 8, for Proclamations, 
the cause of rhakiug the Statute is expressed in 
these words: Considering that sudden causes 
and occasions fortune many times, which do rc- 
quire speedy remedies; and that by abiding for 
a parliament, in the mean time might happen 

reat prejudice might ensue to therealm; re 
ore the king’s proclamation is by that act made 
equivalent to an aot of parliament, but wich a 
full exception of their lands, goods and chattels: 
whish as it sbews that before that, by ıbe com- 
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mon law, the king could not, in cases of exi- 
gency that could not stay for a parliament, take 
or veize their goods, so they were careful still to 
preserve their rights. Ä 

My lords, after the statute of 31 Hen. 8, the 
Maxım of Justinian was verified in Hen. 8, as 
‚of the Roman emperors after the Ler Regla, 
whereby the peopie transfeıred their suffrage to 
the emperor, “ Quod Principi placet legis vim 
* habet;’ so all that time was that other as true 
on the subjects part here, as there in the Digest, 
* Lege omnia de Regalis: quod meum est ıon 
* est universitatis, et quod nostrum e&t sine fac- 
* to nostro ad alienos transferri non potest.’ 
The 7 Predict. of Spain, titul’ 1. particular’ 2. 
gives something more to the king, for he may 

e from the subject, “ pro necessitate, reipub- 
.* lic dato primum tali causa diet® rei bona 
‘ lambia ejusd’ vel majoris pretii bonorum vi 
‘* rum arbitrio;’ he may in this case take, giving 
a pawn to the sabject for the assurante of a fu- 
-ture full satisfaction. Lyme in his 6th book, c. 
35, Bodin in his 6th book, fo. 655, afüirms, That 
wben Hannibal had put Italy and Rome itself 
into so great a hazard, and that there was not 
money left in the common treasufy, that yet 
the senate without their consent ewuld not 
charge the people, but that “ unusquisque’ of 
the senate “ mutuo dabat aliquid in usum pub- 
© lieum.’ 

My Lords, the last authority for the answer- 
ing of this Objection, and the clearing of the 
whole business, is the Commission of the Loan. 
3 Car. pars 4, Pat. Roll, the words are these : 
* The great and mighty preparations both by 
* sea and land did daily threaten the kingdon ; 
: * tar the safeıy and subsistence of the kıng and 
* people, and the common cause of Christen- 
* dom, were in apparent danger of suffering ir- 
* repamıbly; that the king’s treasure is exhaust, 
“and the coffers empty: That the business of 
® Supply eannot endure so long delay as the 
“ calling of a parliament, and enquiriog into all 
€ means just in cases of such unavoidable dan- 
. ger: the king is now resolved to borruw of the 
€ Subject, to enable his majesty fot their safeties, 
*and promiseth repayment. 

My Lords, the borrowing of Money only ia 
the tliing required, that is for Defence, the king 
had no ınoney left; the exigency such, that it 
would not stay for a parliament. This Com- 
mission gfterwards in the parliament 3 Car. was 
questioned, anud-upon debate adjudged by both 
the houses of parliament to be vord in law; by 
the Petitiou of Right presented so to the king, 
his majesty denies it not. 

My Lords, from thw Objection of sudden 
. Danger, 1 come to the next, wluch is the third 
thing before offered unto your lordships, which 
”» an admittance, that the danger sometimes 
may be such, that ıhe Subjert’s goods some- 
mes: without their consent may be taken 
from them ; for Property being both intre- 
d eed. and maintained by human laws, all 
„Is bv he law of nature being common, 

= her. fore some times, like the Phi- 
2. ,0n Suunpson, wherein 
= 


* 


zer 


cords are too weak to hold us, “ Necessitzs 
‘enim’ (as Cicero saith) * magnum hamanz 
€ imbecillitatis patrocinium omnem legem fran- 
€ git;’ atsuch times all property ceaseth, and 
all things are again resolved into the common 
priociples of nature. Tbese times, as sometimes 
they are only instanti, and concern but some 
few, &s in duses of killing one vther men’s 
Lands, or with their Goods upon sudden as- 
saults; so sometimes they are longer in con- 
tinuance, and larger in extent, and concera 
the . kingdum, as it is in times of war, 
‘Quando agitur pro aris et focis flagrante 
‘Bello’ And as on tbe particulars before 
mentioned, wbich are but for a short time, 
and-ıhat göncern some few only, the lsw hatlı 
no power for that time, nor maintains any pro- 
erty, so in the other case it loseth this power 
or „longer time, and overall. A dissent upo@ 
Disseisin in time of war, takes not away the 
entry ofthe Disseisee. Littl. Sec. 412,0 ple- 
nary after the six months bars tbe patron of 
his < Quare impedit’ upon a presentation in 
time of war. 43 Ed. 3, ‘ Quate impedit’ 133, 
Na. Br. 31. And in a Writ of Right, where 
the seisin makes the title, the taking of explecs 
must be alledged to be done t e paca, the 
law allowing no estate in such times, but calls 
it an occupation in time of war. Littl. fo. 12. 
And as * ınter arma leges silent,’ so that of 
Bract. lib. 4, fo. 240, that * tempus guerrıs est 
© tempus injuriz,’ is likewise true; for after tbe 
war is encded, the law, as not having cognizance 
of tlungs then done, gives no remedy for wrongs 
in that time sustained, as the Case is adjudged 
in the roll of Kent. 7 Ed. 1. * inter placıta de 
© querelis,’ one Parleton ‘«ie Petro Randal quod 
‘ipse die Mercurii ante festum St? Thnme,' 
46 Hen. 8, came to the town of Cleve, and took 
of the Plaintif’s goods three oxen, four cows, 
and three heifers, and yet derains them; the 
Defendant alledgeth the pardon of Henry 3, of 
* Otanes transgressiones fact’ ratione turbationts 
€ tınc in regno existen’,’ and !hat it was “ tem- 
€ pus guerraa’ when the goods were taken ; the@- 
Plaintif replies, that tbe king pardons only of- 
fences doße to himself, ‘ et noh transgressiones 
“ aliis illatas > the Defendunt rejeıns, that 
‘tempus illud’ was © tempus guerr®, et non 
tempus pacis,’ and upon this the issue was 
joined ; the Jury Ands that when the Defend- 
ant took the goods, ® fuit tempus belli, et non 
€ tempus paeis,’ and therefore it was adjnd 
for the Defendant. “ Tempus belli,’ wbeırPro- 
perty ceaseth, is hot upon every intestine or 
defensive war, but only at such times when the 
course of justice is stopped, and the coarts of 
Justice sbut up: and this is “ tempus belli” in 
the Institates, Sec. 41%, 39 Ed. 8, Banc. Regis 
Rot. 49, the Attainder of Treason of Thomas 
earl of Leicester reversed, error assigned, ‘ Quia 
€ temppra pacis Maxime cam per totum tempus 
€ presd’ cancellnr’ et al’ curie Dom’ Regis aper- 
‘tz fuerunt, et in quibus jus cuicung; fiehat 
© prout fieri Consuevit, ned pradictus dominus 
© rex in tempaore illorunı cuın ilis explicatisegui- 


these | “ tavit’ Thatıbere were great arınies on foak 





%5} 


on both sides in this business when the earl was 
taken at Barrowe-bridge, our Histories are full; 
but yet it was not that * tempus guerr&’ intend- 
ed by the law, because the courts of justice 
were open, and the king with banners displayed 
was not in person in the field. 

My Lords, ın these times of war I shall 
admit not only Is majesty, but likewise every 
man that hathı power in h 
the Goods of any witbin the realm, pull down 
tbeir houses, or barn their corn, to cut off vic- 
tuals from the enemy, and do all other things 
that conduce to the safety of tle kingdom, 


witbout respect had to any man’s property. | 
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butin general; how or in what manner “ peri- 
‘ clitabatur non constat.” By the law tlıe De- 
fendant may have a protection when he is m 
Negotiis Regni; but when he will make use 
of it, it is:not allowable in that generality, but 
he must shew in particular, in what town or 
castle, or other particular service he is in, that 
so ıhe court may judge whether the cause be 


is hands, may take | suflicient, yea or no; and yet that is his ma- 
jesty writ too, as well as that in question. 


he Books for itare 36 Hlen. 6, 28, 39 Hen. 6, 1. 
Yet in the next place, if your lordships shall 
give any heed to this General, as to the parti- 
cular of Pirates isfesting the coasts, and pre- 


12 Hen. 8, 2 Br. trans. 406, 8 Ed. 4, 23, that ı parations further “ ad regnum gravand’’ men- 


in such times a Subject may make a bulwark 
3n other men’s lands, and that the laws alrcad 
established are silent in such times. And al- 
though in that foreseen and lingering War of 
Hannibal’s, whereof I have before spoken, the 
Senate could not charge the people, yet when 
there wasa “ Tumultus Gallicus,' that is, when 
the Cisalpani their neighbours, on the sudden, 
as sometimes they did, assaulted the city ; by 
the same Author the case was otherwise, 

My Lords, besides this sudden and tumul- 
tuous war, which shuts the Courts of Justice, 
and brings his majesty in person into the field, 
and wherein Property ceaseth; the law takes 
notice likewise of other times of war, as when 
his majesty upon just cause known unto him- 


self by proclamatıon proclaimeth war against | i 


any foreign state, and likewise the Iaw taketh 
notice uf the effects thereof; thmt is, that no 
subject of such prince or state is capable to 
prosecute any snit in any his majesty’s courts; 
and likewise, thät then ıt is lawful for any his 
majesty’s subjects to seize and keep to their 
vwn use, the goods of the subjects of any such 
prince or state, as in the books are adjudged : 
'7 Ed. 4, 18, 13 Hen. 8, Br. Property, 38, 22 
Ed. 3, 16. My Lords, it appears not by any 
thing in this Writ, that any warat all was pro- 
claimed against any prince or state, or that if 
äny of his majesty’s Subjects had tuken away 
the Goods of any prince’s subjects in Christen: 
dom, but that the party might have recovered 
‘them before your lordships in any of his ma- 
jesty’s courts. So that the case in the first 
place is, Whether in time of peace his majesty 
may, without consent in parlinment, alter the 
property oftbe subjects goods for the defence 
of the renlm. The time that will serre the 
turn for tbe bringing in of the supplies and 
means of the de ence, as to your lordships 
appears judicially by the writ, that is seven 
myonths within four days. For the writ went 
out Aug. 4, and commands the ship to be at 
Portsmouth, the place of rendezyous, the first 
of March following; and thereby it appears, 
that the necessfty in respect of time was not 
Such, but that a parliament might in that time 
have been called ior the effecting of the supply. 

Yet m the next place it is averred, that 
& Salus regni periclitabatur,’ and that was the 
cause of issuing forth the Writ; and this by the 
Demaurter ifit should be confessed, yet this is 


tioned in the writ, the Case then, as [ conceive, 
is this. | 

In a time of peace, his majesty’s vigilancy 
foresees a Danger likely toensue ; the Supplies 
for preverition of this danger will serve, if 
brought in seven mentlis after within four 
days ; yet whether in this their case without 


'consents in parliament, his majesty may alter 
the property of the subjects goods ? 


The Second Days Ancuwssnt of Mr. 
ST. JOHN. 


My Lords, having done with the Defence in 


general, I shall now endeavour to prove, that 


this ofthe Sea hath no such peculiarity im it, 
but that it will fall within that of tlie Defence 
eneral: wherein, in the first place, I will 


in 
endeavour an Answer to some Objections both 


| from Authority and Reason, that may scem to 


prove a Right: and secondiy, to some Prece- 
dents concerning the Use and Practice. 

Of the first rank, I shall begin with Danegelt. 
It may be said, that the Danes infesting the 
realm, that Ethehred, for tbe resisting of’ them 
first by his own authority, laid this upon the 
subject, and made it an annual charge. That 
after the Copguest they seldom infesting tbe 
coasts, (the Gonqueror took it not annually as 
at first, but at such times on.y as it is in the 
Black Book, lib. 1, cap. 11, when * ab exteris 
€ gentibus bella vel opiniones bellorum fuerunt.’ 
And that after Henry the 2nd's time, the king- 
dom being altogether freed from the Ania 
invasions ; although Danegelt lost the name 
and use, it never after his time being taken by 
hides of land as before; yet the succeeding 
kings, by thesame authority, did lay taxes upon 
the Subjects for Defence of the Sea. 

My Lords, for Answer hereunto, I shall in 
the erst place observe this only bythe way, 
tbat the best and certainest Authorities agree 
not what it was, I mean the Laws of Edward 
the Confessor, cap. 11, änd the Black Book. 
For the Confessor’s laws say, it was one ahil- 
ling upon every hide of land, and the Black 
Book two shillings ; by which it should seem is. 
was little in use in Henry the 2nd’s time, nor 
much known. That 11 cap. in the Confessor’s 
Laws, where this is mentioned, was no part of 
the antient laws themselves, but something af- 
terwards added, appears by the words them- 
selves. Fist, it speaks of the Freedom which 
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the Church, in the first institution ofit, had; 
Freedom, we know, was not lost till after the 
Conquest ; and likewise of the granting of it 
by William Rufus in parliament ; and therefore 
it should seem to be inserted in those Laws 
afterwards out ofthe laws of Henry the 2nd ; 
for this 11 cap. and that of Danegelt in Henry 
the 2nd’s laws, are the same, de verbo in verbum, 
as appears in Iloveden fo. 344. 

But admitting the thiug, I shall endeavour 
Answers to euch_part ce the Objection : as 
first, that the Dauegelt was granted in parlia-' 
ment, Mr. Camibuen's Brit. p. 142, observes, 
that the Danes first iufested the coasts a. D. 
300, and, as his words are, With such hurli- 
burlies, as the like was never heard of: havoc 

was made ofall, razing of cities, and burning 
of churches ; and for tlieir continual piracy, 

they had got the nick-name of Neccugü, that 

is, Pirates. The Danegelt first began ın Ethel- 

red’s time, almost 200 years after the Danes 
first invasion, for he began his reign a. D. 978. 

That Provision was made for Sea-Defence in 

the interim, and before Eıhelred’s time, ap- 

pears by the many Sea-Fights uf Alfred and 

other kings. That this provision was usually 

ia parliament, is probahle from that of Inzul- 

phus, London print. fol. 488, where a. 2. 833, 

which was 33 years after the Danes first Iuva- 

sion, a Deed to'the abbot of Crowland is dated 

thus, * Coram Pontificibus Proceribus et Ma- 

* joribus totius Angliz in civitate London, ubi 

* amnes congregati sumus pro consilio capiendo 

* contra Dauicos piratas littora Anglise assidue 

“ infestantes.’ If king Ethelred, by his own 

authority, might have imposed this, it is like 

some of his predecessors, tlie Case so necessa-. 

Tily requiring it, in alınost 200 years space, 
would haye done it before thistime. That this 

of Danegelt was done in parliament, the words 

carry as much; for the words of the law are, 

© Danegeldi redditio primitus statut’ fuit,’ a 

word most proper for the parliamentary autho- 
rity. But fully by the laws of that king, I 

mean Etbelred’s laws, in Mr. Lambert’s Saxon 

‚Laws, fo. 58, there ‘ ex sapient’ suorum con- 
* sılio,’ peace is ınade with the Danes, and a 

certain sum of ınoney granted to the arıny, as 

our Histarıans observe. The Daues, by com- 

‚position, were to send away the whole Fleet, 
saying 45 ships, which were to remain to de- 
fend the kingdum against other enemies, and 

the king was to maintain them at bis charge. 

That the Danegelt was paid to the Danes fur 

this Defeuce, many of our Historians ohserve, 

My lords, that at the same parliament this was 
provided for, appears by the words of the law, 

Si quis igitur posthac navalis aspirat’ in Anglia 

* predam fecerit, bic nobis auxilium ferat ex- 

‘ ercitusnosg; ei quamdiu in fide mauserit que 

© ad comitat’ suppetent’ paramus omnia.’ That 

this was a parliament, as the words shew it, 
so it is held in the Preface to the 9tlı Report, 

and Huntington fo. 205. If this was not the 
Danggelt, yet ıhjs is clear, that in that.king’s 

time'then provision “ contra Navales appara- 

“tus’was made by parliament, ‘ Primumsta- 


‘ tuerunt Ang)’ infausto consilio quod ipsi Da 
© nis censum persolverent ; regibus namg; nos- 
‘ tris modo per ’servitia ex Consuetudine quod 
‘ Danis persolvebatur ex ineflabili terrore.’ 
That Danegelt which after tbe Conquest was 
paid to the king, ve see by that author, “ Pri- 
‘ mum statuerunt Angl’;’ statutum Augl’’ must 
needs be by parliament. If the Danegelt in 
such time of great danger was not imposed 
without parliament, it ınust strongly make 
against those thatslıall object ıt. 

The Danes having quitted the realm, that 
the Danegelt was released by Edward ıhe Con- 
fessor, as Ingulphus fo. 520, and Hoveden 253, 
and all our later historiaus. That of Ingulphus, 
my lords, alone, is without exceptions, who 
lived in those times; he was bLrouglt up in 
England in the Confessor’s days, and therefore 
knew wbat he wrote; he afterwards went over 
into Normandy,and was the Conqueror’s Secre- 
tary, came avcr with him to the Conquest, and 
at his own charge maintained ıwelve hurses : 
be was so great at the court, that, as himself 
writes, fo. 514, ° quos voluit huuniliavit, quos 
° voluit exaltavit ;’” and pag. 518, a Charter of 
the Conquerur’s to the Abbey of Crowland was 
made, © ad petitionem Familiaris mei Ingulphi ;’ 
and therefore, in all likelihood, would not re- 
port this partially against the king. 

My Lords, that we areınot to putout dur fires 
upon ringing of the Cur Feu Bell, we have no 
other law for it but disuse ; and the testimany 
of Historians, that Henry 1 released it. 

For that of the Black Book, thnt William 
the Unnqueror retained it, * Quando bella vel 
‘ opiniones bellorum fuerint.’ as that Book is 
mistaken in the thing, saying it was 25. every 
hide of land, being ın truth but one; so it ıs 

ossible he might mistake in the oıher too. 
hat it was released in a@ternum is apparent. 
That many things were done de facto, te the 
infringing of the Liberty of the Subjects both in 
his time, and ıhe times of Hen. 1, and Hen. 8, 
200, it is clear by Historians ; and if & were nat 
released before, yet that king Stephen released 
it, is, Huntingdon fo. 221. Hoveden fo. 276. 
‘ Hoc Deo voluit,’ say these llistorians, © sed 
© nihil horum tenuit:’ and as all our Historiaus 
agree, that after Hen. 2.’s time, in whose reign 
tbe Black Book was compiled, it was never 
aid; so it nıay be collected out of tlıe Red 
k, for all or most of the Aids and Escuages 
in Hen. 2.’s time, and kiug John’s time, are 
there mentioned. In 8Hen. 2, it is said, ‘ quod 
° Danegeldum assessum fuit;’ but after that, 
neither in his time, nor in the time of king 
John, ar of. any other king, is any more men- 
tion df it. Sir Henry Spelman, in his Glossary, 
saith, that when it was taken in the Conque- 
ror’s Ciine, aud since, it was * Consultis nagua- 
“tibys et Parliamentar’ demun suthoxttar” 
‘ diminut’ sunt.’ 

My Lords, in the last place, if the succeed- 
ng ee mutata nomine only, have in lieu 
thereof laid other Taxes upon the Subjects, 
they must hold proportion with that of Dane- 
gelt; that is, that they have been equally set 





909] STATE TRIALS, 13 Cairns 1. 


vpon all the Inland Towns throughout the king- 
dom, as that was, and 12d. upon every hide of 
land ; and likewise m time, and that there was 
no interimission, but that in Rich. 1.’s time, and 
king John’s, which were active, that then it was 

tin execution. Claus. 15, Joh’ M. 3, ders. 

7. and Mat. Paris, p. 312,313. The Pope 
had granted the crown of Engfand to the French 
king, who was ready to invade the reaim ; great 
provision of Shipping was made, ‘ ad illibera- 
‘tiones Regis et ad stipendia Regis:’ so far 
was this king, in this time of necessity, from 
imposing any aid upon the subjects for the de- 
feııce uf the sea, as that he himself bore the 


ar 

y Lords, the next Authority that I shall 
insist upon, is, that in the terms of the law, fo. 
114, in the Title of Hidage, the taxing by hides 
was used much in old times, and that cluefly in 
king Ethelred’s days; who in the year 1006, 
when the Danes landed at Sandwich in Kent, 
taxed all the realm by Hides, and every 910 
hides of land should find a ship. 

My Lords, ıny first Answer to this ıs, 1. That 
this was done when there was a formidable 
enemy, and which soon after conquered.the 
kingdom, was upon the shore, as by the Book 
appears ; and therefore it is likely that the 
courts of justice were shut, and that the king 
was then in person in the field. 2. This wns 
but actus unicus, and even by the Common 
Law, that easily admits of customs, not good ; 
it is acius binus that hath any colour  intro- 
< ducendi consuetudinem.’ 3, It appears not 
by any thing in the Book, but that this might 
be done by parliament ; manıy of tbe antient 
acts ofparliament arestutuit Ker : and wherens 
the Book saith, Taxing by Hidage was much 
used in old time, that these were by parliament, 
appears.both by-the use and authority express 
in the point in print, Doomsday-Book in Berks, 
. *Quando geldum debatur,’ Matth. Paris 780, 
many Corneagia et Hidagia, recited mi- parlia- 
‘ment, that had been formerly yiven to that 
king in parliament. Bract. in his second book, 
fol. 37, ıs express in the point, that they cannot. 
be taken but by Grant in parliamenr; his 
words are these: ‘ Sumt quedam communes 
“ presstationes quz servitia non dicwmtur, nec 
“ de consuetudine veniunt nisi cum necessitas 
€ mterveneriß, sicut sunt Hlidagia et Corneagia 
© de necessitate et consensu totius regni intro- 
* dacta.’ Rot. Parl. 8 Hen. 3. M. 4. 

My Lords, the next Authority I shall insist 
on isthe Case of the abbor of Robertsbridge in 
Kent; wbich, because prima facie it seems to 
be to the point, I will put it atlarge. M. 25 
Ed. 1. finient. 1. Banc. Rot. 77. The Ahbot 
brought & replevin against Adam de Bridland 
and others, for taking his cattel; the Defend- 
aus avow in these words, * Dicunt enim occa- 
* sione turbationisinter regem, etregem Francix 
€ suborta, assignatus fuit Willielmus de Leich- 
* bourne ex parte regis ad Custorliam marie 
* faciend’ ratione vujus custodiz faciend’ teıra 
© ot teneınenta hominum ejasd’ comitatus’ agis- 
* tata fuerunt ad custod’ faciend’.‘. And the 
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Abbot was assessed, 22 Ed. 1, at 7s. the 23 Ed. 
1, at 19s. and 24 Ed. 4, at 15s. “ad pr=d’ 
€ custod, faciend’ ;’ and because he refused to 
pay, that the Defendants being collectors for 
the town, distrained the Abhot. The Abbot, 
in bar of the Avowry, says, that for his lande 
he was assessed to find a horse and man in 


‚* subsidium custod’ pred’, and that he found 
ı his horse and man accordingly, “ ad eand’ custo- 


* diam faciend’ ;’ and therefore demiands, jad 

ment, © si una et ead’ occasione custod’ pra&d’,’ 
he ought so find the horse,‘ et nihilominus prad’ 
‘ pecuniam solvere.’ "The Defendantsmaintain 
their Avowry, and say, that the abbot had di- 
vers other lands within the town, that he was 
assessed for them, for the money, and that he 
was nut assessed for those for the man and 
horse ; thereon issue is joined, and day given, 
without any more thereupon that I have seen. 

My Lords, besides the Authority of it in 
point, these two things may be further objected 
from this Case: Tlie county was agisted ad 
Custodiam maris, and likewise to find forces, 
My lorgds, for the last, I have before admitted, 
and by the Statate of Winchester that may be 
done, for the service was to be performed in 
Kent, the same county where the land lay. 

My Lords, because this Case primae fucie 
hath some shew of authority in point, I shall 
endeavour a full and clear Answer unto it. 
By the Case itself it appears, that these Sesses 
were in time of war: the words are, “ dcca- 
‘stone turbationis inter Regem et Regem 
‘ Francis ;’ neither was the war with France 
only at that time, but likewise with Scotland 
and Wales, and all the eflects of war accom- 
panied it. The French had landed in divers 
parts ofthe reahn, and in particular, 23 Ed. 1, 
in this county of Kent, and had burnt tlıe 
priory, and the greatest part uf Dover; the 
Havens were shut up for a great part of that 
time ; the Goods both of the French and Scot- 
ish nation were seized through the whole king- 
dom ; the lands of all priors aliens were seized, 
and those that were upon the maritime parts 
removed, and natives put into their houses, 
and all strangers whatsoever, that landed within 
the kingdorn, to be arrested. All these, if an 
of them should be denied, will be made Et 
not only by our histories, but likewise by the 
public’records of the kinglom. So that my 
first Answer is, that these sesses were in the . 
time of an actual defensive war from the two 
next and greatest states unto the realm. 

My second Answer is, that ıt appears not at 
all, by any thing in this case, that these Sesses 
were made by any authority from tlıe king; 
for the words are only in thıe general, tbat the 
county was agisted, and ıhat the Abbot him- 
self was agisted, but says not by whom, or 
whose authority. That it was not by the king’s 
authority, appears by Leighborne’s corhmission 
appointed * ad custodiam pred’ faciend’, as 
the words of the case are; for by his commis- 
sion whereby be was to do tlıis, which is Rot. 
32 Ed. 1, M. 8, he was so far from having any 
power to tax the county hereunto, that he ıs 
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commanded for victuals, arms, or other things 
that be shall need in this business, that he sball 
pay those from whom he shall Lave any such 
tbing; which likewise is entered in the Com- 
munia, 23 Ed. 1, Rot. 77. My lords, that 
there were parliaments in every one of these 
years, appears by the summons, and those -in 
words not usual ; for the great fleet of France 
being mentioned, and ıhat the French did in- 
tend ° Linguam Anylicanam omnino delere,’ 
ıhey were now called ‘ ad tractand’ ordinand’ 
€ et faciend’ nobiscum,’ and the lords, * et aliis 
* Incolis Regni qualiter sit hujusmodi periculis 
€ obviend.,’ as it isin the Close Roll, 23 Ed. 1, 
M. 4, dors. and 24 Ed. 1,'M. 7, dors, 
. My lords, tbat accordingly order was taken 
“cum Incolis ;’ and that the gentry and uther 
inhabitants, by way of by-law or agreement 
amongst themselves, did make provision in this 
Aalen I shall endeavour to prove to your 
rdships: tbat it hath been done at other times, 
and that such byslaws are good, appears, 14 
Ed. 2, Banc. Regis, Rot. 60. The Scots en- 
tering Durliam, a by-law was made by the in- 
babitants for the raising of money, and one 
that refused it was adjudged to pay it: besides 
Leighborne, who was admiral of all the Eng- 
lish fleet, tbere were Custodes maris in eac 
maritime County ; these, as appears by Com- 
munia, 24. Ed. 1, Rot. 78. dors. were chosen 
by the commonalty of each caunty; end that 
these, together wich the sheriff and inhabitants, 
did make orders for those things, appears by 
the Communia, 23 Ed. 1, Rot. 79, where writs 
are directed to tlıe sheriff of Kent, and to the 
sheriff of other maritime counties, command- 
ing them that “ circa maris custod’ visis pre- 
* sentibus milites et potentiores liberos homines 
“de balliva tua evoces, et cum ipsis provida 
* eircumspectione deliberes,’ how he should do 
it. This, I conceive, is expressed in point, 
and the practice. grounded upon that in parlia- 
ment, “ad ordinand’ cum incolis.? 

My Lords, my third answer to tliis Case is, 
that these sesses were for land-service only, 
and not for shipping. And this appears, First, 
by the case itself; for the alıbot, ın bar of the 
avowry, says, that he was sessed to find a man 
and horse ‘ in subsidium custod’ pr=d’,’ which 
must be for land service; and therefore de- 
mands judgment, * si una ead’ occasione custod’ 
‘ pred’,’ he ouglıt both to find the horse and 
to pay the sess. This is not denied by the de- 
$endants; but they say that the abbot had 
otber lunds, and that this sess was for those 
other lands; so that it is ndmitted that the sess 
fur the horse, which must be for land-service, 
and that for which they avow, were both for 
the same use; all the difference is, whetber the 
scss were upon the same land or no, 

My lords, if the sess, for which tlıe defend- 


autsavow, had been for sbipping,tbey might have | 


adıitted allthat the abbot had saıd, in bar of 
tbeir avowry; that isnotwithstanding be fouud 
arms for land-service, that yet he might, for the 
-saıne land, have been sessed again to the find- 


ing ofaliipping. Neither do I doubt, but that 


the parties, in tbe action, now before your lord- 
ships, do find arms, and yet they are sessed fer 
shipping ; and that it will be stood upon by tbe 
other side, that the finding of arms for land. 
service excuseth not for shipping. 

But it may be said that the very words are, 
that the sesses were ‘ pro custod’ marıs.’ Aiy 
lords, by divers records it appears expressly, 
that the custody of the maritime part of the 
land is called ‘ custod’ maris.’ Claus, 29. Ed. 
1. M. 4, dors. A writ directed ‘ Collectoribus 
‘ pecunis ad custodiam maris, in this county 
ot Kent, commanding them, that in respect that, 
the Cinque Ports were at the charge of ship- 
ping, ° quod quieti sint de custod’ maris faci- 
‘ enda,’ which must needs lie at land. Com- 
munia 24 Ed. 1, Rot. 79. A writ to * Wil. 
‘ iam Bonell, et sociis suis ad custodiam Maris 
in Com’ Sufl’ assignatis,’ and yet all that ıhey 
are to do in that ofhce is for defence at land, 
So Trin. 31 Ed. 1, M. 20. Communia. This 
* Custodia Maritima,’ how it ıs to be done ap- 
pears, Rot. Parl. 46 Ed. 1, M.49, and by the 
statute 5 Ilen. 4, csp. 3, it isto be dane, as 
heretnfore it hath been done, according to the 
statute of Winchester. 

My fourth answer to this case ıs, tlıat the 
plaintiff was a clergyman, and the clergy having 
denied in parliament to aid the king, as the 
laity did this year, at this time they sıood in 
the king’s disfavour ; and in Hil. Term. 25 Ed. 
1, Rot. 17, the king commauded all his courts 
of Justice, that if any clergyman was plainuff 
in any action, *quod nullum ei fiat remedium.” 
And therefore Walsingham, in his-Annuatis 
Consiliis of this year of 25 Ed. 1, says, that ıt 
was ‘ Clero Anglis importabilis, quia de pro- 
‘ tectione regia est exclusus, et per regem ni- 
< hilominus depredatum.’ 

But, my lords, if I slıould let all go tbat hat, 
been said, yet, under your lordslııps favours, 
the case is of no authority at all: for, admitt- 
ing that the sesses were for shippin ‚the 
by the king’s authority; yet had the plaintiff 
no renson to put himself upon the point of law 
when the matter of fact would help him: for 
the plaintiff says, that he had beeu sessed be» 
fore for (hose lands; the other party says no, 
but that it was for other lands; and upon this 
the issue is Joined. 

Nay, my lords, if there be ee) at 
all in the case, under favour, it ı$ strong the 
other way: for if the sesses were for shipping, 
the abbot says, that before he had found arms 
for the land service, and demands the Judg- 
ment of the court, if therefore he ought to pay 
this sess too, The other party, if the law 
been clear, might have demurred tberenupon; - 
so that the authority sways tbis way, that none 
for the same land are chargeable for arms as 
land and shipping too. . 

My lords, not only for the clearing of this 
case, but all other things that concern it, 
either in the mere right or matter of fact he- 
fore the 29 Ed. 1, that before the perliament 
nt Lincoln 29 Ed. 1, all things concerning the 
king’s prerogative, and ıhe sub’ects libertiez, 


and that 
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were altogether upon incertainties. The sta- 
tute of Running Mead, Magna Charta, Charta 
de Foresta, had been confirıned at least eight 
times, from 17 Joh. unto 29 Ed. I, and yet not 
paly tbe practice, but likewise the judges, in 
the courts of. justice, went clear contrary to 
the plain both words and meaning of them. 
By the second chapter of Magna Charta, a 
baron, “pro Baronia integra,’ was to pay but 
100 marks for bis relief ; the practice and pro- 
cess of the Exchequer till 29 Ed. 1, was always 
for tbis relief 1004. Michaelis 28 Ed. 1, Rot. 
34. Communia, after the death of John Gray, 
that held per Baroniam, the question was, whe- 
ther he should pay 100/. as the record says, 
* prout antehac nnerari solebat,’ or 100 marke 
“ propter confirmationem secundum Magnam 
* Chartam ;’ and this the court would nat de- 
termine before they had consulted with the 
"king; and yet the statute of Magna Charta 
had been confirmed by 25 Ed. 1, and likewise 
the same year, as appears by the statute De Ar- 
ticulis super chartas. Comsmunia, M. 13. Ed. 1, 
Rot. 26. Philip Mermion died, aud 1008. paid 
for his relief. It was now 29 Ed. 1, and iu 
question, whether 100). or 100 marks admit- 
tance, licet huctenus, they were always 1008. 
because the king had confirmed Magna Charta 
29th of his reign, and by his writs had com- 
manded his courts to inroll it, and would huve 
it “de cztero in omnibus suis Articulis obser- 
“ var.’ My lords, of ıhis kind there be many 
cases. The Charter of king Jobn, and of the 
Forest, cap, 10, is Nullus ‘de catero amittat 
‘ vitam vel membrum pro venatione nostra ;’ 
and yet against the plain letter and meaning, 
Communia Trin.29 Ed. 1,R. 44, Adam Gower 
of Scarborough, as appears, had in this king’s 
reign been beheaded pro venatione in the forest 
of Danby; and now an inguisition went out to 
füind, what lands and goods he had ; and then 
upon tbe return the question was, whether his 
land was forfeited, and should escheat upon 
such amattainder, and resolved that the land 
was not furfeited. Pasch. 22 Ed. 1, Rot. 48. 
The king’s shepherd had put the king’s sheep 
into a man's ground, who had distrained them ; 
and for this process went out of tlie Exchequer 
to punish the men, who there pleads, tbat he 
kasw not that they were the ug sheep. And 
there Rot. 51, dors. Lessee for lıfe of a manor 
of the king’s with an advowson excepted, the 
court declared, that he had forfeited the manor 
' aself. By these cases it appears, that neitber 


the practice nor the proceedings in the courtg- 


of justice in those times, in things between the 
king, and the subject, are so much to be relied 
upon, as the words ot the law. 

My lords, it may further be objeeted, that at 
common law, before the statute of Winchester, 
the king might compel the subject to find arms 


for the defence ofthe kingdom ; and therefore, . 


by the same reason, he may charge them to 
find sbips for the defence of the sen. 

My lords, not granting tbe thing, yet for the 
present admitting it, I shall thereunto give 


‚ihese answers :— That his majesty by tonnage 


von. 118. 


and poundage, and the other duties at common 
law wentioned, hatlı a particular supply for 
tlıat of shipping, but hatb notlsing in particular 
for tlıe other of arms; and therefore that ınay 
with more reason be laid upon the subject than 
te other. And yet for one of the principal 
things in that statute of Winchester, that is, for 
watching and warding, the king before that 
statute had a particular aud certain farm or 


sum of money of each connty for the doing of . 


it, which after that statute che county was dis- 
charged of, because by that statute the counties 
took the charge of doing of it upon theniselves, 
as the cases are Comm. llil. 20 Ed. 1, Rot. 10, 
and Br. Trin. 43 Ed. 1, Rot. 22, dors. 18/. ‘ pre 
“Com. Northumb’ and 16. pro Cumberland.’ 
My second answer is, that each subject, and 
that secundum stalum et fucullates, ıs already 
chargeable for that of shipping, as hatlı been 
before proved ; and theretore if he be charge» 
able both in money and kind too, tlıe charge is 
double in the une, and but single in the other. 
Neither could it bold proportion with these 
cases of watching and warding, wherethe coun« 
ties were diseharged of tbe money, when they 
took the thing in kind upon themselves. And 
therefore ıhis objection cannot, as I conceive, 
be made, unless his ınajesty first quit all the 
before-mentioned duties laıd upon merchan- 
dize.—My third answer is, that ın that of arms 
there is only mutatio speciei, changing of ınoney 
into arms; for they remain the subject’s still in 
property, and are in his own custody ; he may 
sell theın, or employ them at his pleasure to 
his own use : but in this way of shipping there 
is ablatio rei, in respect of the victuals and ma- 
riners wages.—Aly fourth answer is, that tbat 
of arms is not only far the delence against fo- 
reigners, but in watching and wardiug, upon 
Hue and Cry, and otherwise to keep tlıe peace 
within the realm, and for ıhe execution of jus 
tige, by assisting the sleriff when he shall have 
occasion to use Ihe Posse Comitatus, and otlıer- 
wise, all wbich do fail in the otlier. And os 
the use of arms is more general, so are they for 
the ınore immediate defence of that element, 
wherein we have our usual and certain liveli- 
hood. And yet the ordering of these for tlıres 
hundred years and upwards, was by authority 
of parliament.—Lastly, my lords, in respect of 
the victuals and mariners wages to be found for 
26 weeks, the cage in question, as I conceive, 
cannot becompared to that ofarms, but ratber 
to that of taxing the country fur finding of sol- 
diers to go out of their counties. 
My lords, the next objection that I shall en- 
deavour to give auswer unto, }s, that it is in his 
majesty’s power, for the safety of the realın, 
to shut up the ports and havens of the king- 
dom, and tliereby to make a general stoppage 
ofall mauner of foreign trade ; and therefore 
as bis majesty may anticipate gain, by barring 
men from the exercising of their callings, so by 
the,same reasou may he take something away. 
— My lords, ıny first answer is, tlıat the luw 
therein doth trust the king only with that, 
which being done, is most to his own loss, as in 
IN 
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respect of the customs and other duties this of 
prohibiting foreign trade would be. —My second 
answer is, that this cannot be done but in time 
ot war, and imminent danger, and that there- 
fore tlıis objection will not be seasunable till 
the other be put in execution. Tbe last objec- 
tion is, that ın divers old charters of liberties 
and exemptions, the patentees are freed de 
Danegeldo et Navigio, hereby_is implied right. 
—NMy answer is, from the same charters it 
may as well be inferred, the subject is bouud.to 
make and repair tlie king’s parks and houses, 
and to make up new bridges, and divers other 
things; these charters of exemption freeing 
theın © ab operationibus omnium regalium par- 
“ corum et pontium,’ and from divers other 
things wbich by law the subject is bound unto. 

My lords, for the precedents that, from mat- 
ter of fact and charge, may be brought for proof 
of the use and matter of fact, as I do not pro- 
fess to know them all, so if I did, yet time 
would not permit to give a particular answer to 
each of them; I shall therefore offer these ge- 
neral answers to them: 

Tbe most of them, or all of them, are for 
charging the sea-towns, and haven towns which 
have ships, and many great privileges, and are 
infranchised for that purpose, as is declared in 
the Parliament-Roil of 13 Ed. 3, M. 11, before 
cited. These that are to find ships, besides 
the main prescription for wrecks and benefit of 
fishing, are discharged of arrays and defence at 
land, us appears not only by the Parliament- 
Roll, but br the Scotch Roll 10 Ed. 3, M. 28, 
dors. T'he town of Shoreham, in the county 
of Sussex, time out of mind had found ships, 
and therefore, being by the commissioners of 
ewriy taxed to arms for the land-service, a Su- 
persed’ for that cause awarded. Iter Sussex, 
7 Ed. 1, Rot. 63, dors. William de Bruce, lord 
of Shoreham, upon his claim adjudged, that 
all the customs of merchants at Shoreham be- 
longed to him. lot, Pat. 26 Ed. 1, M. 16, 
the town of Yarmouth, ° pro servitio navium 
€ impenso et impendendo,’ are discharged of all 
subsidies grauted in parlisment, ‘ pro corpo- 
* ribus navium, et atlito: et communia Trın.’ 
31 Ed. 2, Rot. 30. The town of Baldsey, in 
the county of Sussex, for the same cause dis- 
charged by judgment oftliecourt, Iter Kant. 
21 Ed. 1, Rot. 44, dors. Certain land-holders 
within the Cinque-Ports have Taillage ‘ de 
* quolibet homine applicante,’ upon their lands. 
Petitions 1 Ed. 3, Kot. 9, Office de Pat. In 
consideration of ıhe charge of providing ships, 
the town of Southampton petition, that their 

rivileges of having customs within their ports 

e confirmed to them; that they had these, 
appears Hil. 13 Hen. 4, Banc Regis Rot. 39, 
where they are indicted for extortion, for taking 
more custom than was due. Rot. Parl’45 Ed.3, 
the commons pray, that the franchises of the 
sea tiowns and havens may be allowed them as 
heretofore, and that by default thereof the 
navy of England is much decayed, to the dis- 
assurance of all the realm, if need should be. 
That these that are not maritime towns vught 


not to be charged, which is thevery case of the 
defendant, 1 shall cıte to your lordships express 
precedents. Clause 13 Ed. $, M. 14, par. 2, the 
town of Bodmin in Cornwall discharged of 
ships, because in © dicta villa portus non est et 
‘ longe a mar et distat,’ and hath not used 
before-time to find shipping, and an inquisition 
awarded toinquire of bene particulars ; where- 
by it appeaıs, that the inland counties had not 
so muth as de facto heen usually charged with 
ships. Rot. Fra. 21 Ed.3, M. 17, those towns 
‘ qu& naves non habent, et qu aliis naves ha- 
* bentibus contributoria non existunt,’ that they 
should be discharged ; it appears thereby that 
some towns that are meınbers of great sea 
towns, are contributory to shipping, and other 
inland towns are not contributory, 2 Pars Rot. 
2 Rich. 2, M. 42, ın which 51 Ed. 3, is recited, 
whereby it is likewise recited, thatthe burgesses 
of Beverly had, by ıheir petition in parliament, 
complained, that their town is “ in loco arido et 
‘a mari, that “ad sinistram procurationem 
‘“ quorund’ machinantium ipsos indebite pr=- 
‘.gravare ad contribuend’ hominibus de villa de 
© Kingston super Hull,’ to the making ofa barge 
‘ per mahdatum regis;’ now they pray ‘ de om- 
€ nibus et singulis hujusmodi oneribus insolitis,’ 
to be discharged by their charter; and it ap- 
pears they are dischiarged accordingly, and thıs 
now exemplified, 2 Rich. 2. 

o those of 48 Hen. 3, both for taxes for sol- 
diers and for shipping, I shall give a partieular 
answer, that ıt was then “ tempus belli,’ when 
the courts of justice were shut; for the com- 
mission went out after April, and ın the Red 
Book fo. 241. 6, it was “ tempus belli’ from 4 
Sep. 48 Hen. 3. until the 10th of Sep. 49 Hen, 
3, and that the courts of justice were shut up, 
appears 49 Hen. 3, Rot. 4. * Comm’ Scaccarıo 
“non fuer’ Barones residentes in Scaccario,’ 
ad Pas. 48 Hen. 3, ad comm’ Pas. 49 Hen. 
3, * propter turbativnem nuper babitam,’ tbere 
were nu sheriffs in * aliquibus comitatibus,’ 48 
Hen. 3, and those that were “ non poterint sic 
* facere qux ad oficiun vic’ pertinebant.’ 

To the commissions 30 Ed. 1, M. 9, in the 
Patent Roll, “ de puniendo homines’ that re- 
fused, it is * quia ad rogatuın mittere non con- 
‘ cesserint’ so many ships. And if a by-law 
were good to bind them, as is before proved, as 
well as their own promise, it may be so; but I 
have never seen any legal proceedings against 
any of those that refused at that time, save 
only against the Cinque Ports that are sum- 
moned by their service. P. 33 Ed. 1, Banc. 
Regis Rot. 82, against Seaford, as a member of 
tbe ports ; and the charge is, that “ per servitium 
‘ tenentur invenire unam navem.’ 

For those of Ed. 3.’s time, his reign, for the 
most part, was a time of war; and that the of- 
fensive brought a defensive upon the kingdom, 
8 plaiı. Woalsinghom saith, page 119, 131, 
that 10 Ed. 3, the French burnt Southampton. 
And Stowe, page 234, says, that Ed. 12. 3, tbey 
assaulted Southampton, and burnt part of Ply- 
mouth. 13 Ed. 3, they assaulted the isle of 
Wight. Rot. Parl’ 15 Ed, 3, pars 1. M. 9, that 
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they bad done much mischief in the west- 
coasts, and conquered the isle of Guernsey. 
Rot. Sco. 10 Ed. 3, M. 5, dors. and M. 2, and 
all the purts of England were shut up. 

> My lords, in these ycars wberein most of 
these writs issued, the great danger appears; 
and yet that the charge laid upon tbe county 
was by by-law and agreement, I shall cite to 

our lordsbips the Scottish Roll, 10 Ed. 3, M. 3. 

he French ridiug at anchor at the le of 
Wight, the king sends divers privy-counsellors 
to Dover, and commanded all the oflicers, mas- 
ters of ships, ınariners and inhabitants, from 
the Thames mouth to the West, to come thi- 
ther, ad tractund’ with those lords of the coun- 
cil for tbe defence of tlıe sea by ships; and in 
the record it is cited, that notwitlistanding the 
king’s former command, ‘ hactenus quicquid 
© non facer’ impress',’ ıhe writs for shipping is- 
sued before and were not executed; und there- 
fore now a commission, if so it might be done 
with consent. 20 Ed. 3, otlıer writs went out, 
Rot. Franc. pars 2, M. 24, 20 Ed. 3, a writ to 
Yarmouth ‘ propter pericula maris’ to stop up 
their haven, and Rot. Franc. pars 1, M. 19. 
that no fishermen ga out to sen.—I shall en- 
deavour a particular answer to this. Claus. 10. 
Ed. 3, M. 23, the writ says, that ° valida defen- 
* sionis super mare solvi non solebant tempo- 
# ribus progenitorum’ of the king. To this I 
shall give this‘ answer, that these wages were 
demanded before their time of going to the ser- 
vice; and the record is, Aujusmodi vudia have 
not been paid. 

.My lords, ıf this answer be not sufhcient, 
my second is by denying the thing ; for besides 
that of 15 Johan. in tbat time of necessity, the 
ships were to serve “ad liberationes ct ad sti- 

endia regis;’ and 46 Hen. 3, M. 4, both in 


üd. 1, Ed. 2, and this king’s time before the‘ 


tcoth year of bis reign, wages för defence were 
frequently paid.—My lords, because I’ know 
nor how far this will be stood upon, I shall 
späre the citing of any of them, and to this 
purpose shall cite to your lordships only this 
case. Itis amongst the parliament petitions 
1 Ed. 3, and transmitted into the Exchequer, 
Hil. 2 Ed. 2, dors. The fishermen upon the 
coasts of Yarmouth, 20 Ed. 2, were daily rob- 
bed and killed, and for rescous of them, those 
of Yarmouth were commanded to set out some 
sbips to sea; and Adam Bridlington, the king’s 
.clerk, sent with 300/. to set out this fleet, 
which the men of Yarmouth intended they 
sbould have as wages for the voyage; but tlıe 
clerk would not let them have above 230/. and 
tlıat as money borrowed of the king, and for 
this they gave their bond of repayment thereof. 
1 Ed. 3, they complain in parliament,; and 
pray ‘that they may be discharged of the 2303. 
and that the bond may be cancelled ; which is 
adjudged accordingly, and transmitted into the 
Exchequer fur a trıal, whether the service was 
done or not.—My last answer to these prece- 
dents is, that the matters of fact in these years, 
to the violation of tbe subjects rights, procured 
upon fresb suits, not only the before-mentioned 
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statute of 14 Ed. 3, cap. 1, against any charge 
to be Inid upon the subject without assent In 
parliament ; but afterwurds they complain ın 
parliament, 15 Ed. 3, M. 9, that their goods 
were seized, and their bodies take without 


“any suit commenced against them, contrary to 


Magna Charta, and the statutes and ordinances 
made thereupon with so much discretion of 
their ancestors; and in particular in the Parlia- 
ment-Roll of 22 Ed. 3, M, 4, for the guarding 
ofthe sea, and in 36 Ed. 3, M. 9, and 37 Ed. 
3, M. 2, as before in 15 Ed. 3: 

My lords, I now come to the last thing, 
which is the Proofs in tLe point, which I shall 
humbiy offer to your lordships. The first au- 
thority that I shall offer unto your lordships ıs 
tbe Patent-Roll, 26 Ed. 1, M. 2t, whereby I 
shall endeavour to prove to your lordships these 
two things :—The confession of that king and 
his council, that he was so far from havıng 
power to tax the people fur the custody of the 
sea, as that he is bound to make satisfaction for 
any thing taken from the people for this pur- 
pose. “The second, that the charges laıd upon 
the people for the custody of the sea, were the 
principalgrievances that occasioned the making 
of the statute of 25. Ed. 1,and the statute ot 
‘ Tallagio non concedendo. 

For the first that the king declares that be 
had a desire to redress the Grievances made to 
the people in his name, and instanceth what 
they were, ‘ veluti de rebus captis in ecclesiis, 
‘et de als rebus captis et asportatis tam de 
‘ clericis quam de laicis, sive pro custodia marıs 
© vel alio modo quocunque ;’ whereby, my lords, 
there is anacknowledgment that it is grievance, . 
and to be redressed, to lay any tax upon tlıe 
subject for the defence of the sea.—Commis- 
sioners are there named throughout all Eug- 
land to enquire of these grievances ; herein 
they are to proceed according to certain In- 
structions from the king and tbe council, which 
are these three : First, Whether the things 
were taken without warrant; and if so, then 
the party that took the goods is to make satis- 
factıon, and further to be punished for tbe 
trespass. Secondly, If there were no warrant 
allowed, then the oflicer was to make satisfac- 
tiou. Thirdly, If all were done according to 
and in pursuance of the warrant, and no more; 
then what upon certificate thercof is, the words 
are “ et enferra tant que il se fienera appais 
‘ pur reason :’ The king hereby promisethh, that 
things were taken from the people 
by any command of his for the custody of the 
sea, that he will make rensonable satisfaction 
to the party for such things. . 

My lords, for tbe second thing, that is, that 
these grievances occasioned the making of th«se 
statutes, ig clear from the words of the patent; 
for they were made ‘ post guerram inter regnum 
‘ et regem Frauci®;’ which, as appears by the 
Case uf the Abbot of Robertsbridge, werc from 
the 22d to the 25th of Edward the first, and 
by all our historians, and many records. It ap- 

ears likewise, by those other words, that the 


ing, before bis going into Flanders, intended 
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to have remedied those Grievances ; he went 
over in Sep. 25 Ed. 1, and the statute 25 Ed. 1, 
was made the 10th of Oct. after. Hence like- 
wise it follows, that the exception of the king’s 
antient aids and prizes, ınentioned in the sta- 
tute 01 25 Ed. 1, extends’not to this of charging 
the people to the custody of the sca, tut being 
ame of ıhe principal zıievances that occasioned 
the making of it. hat the same grievance 
caused the making of the statute De Tallagio, 
&c. I have before oflered to your lordships. 
My lords, tbe next authority wbich I shall 
resent is the Communia Hil. 23 Ed. 1,Rot. 77. 
'bere the king commanded 30 galliesto be made 
bv several great towı.s, every galley was to have 
120 men a-piece ; ıhese were ‘ pro defensione 
reg et securitute maris.’ My lords, the cases 
are many in the Eıchequer, where the money 
for making these gallies was recovered against 
tbe king. I confess ıny lords, that the king had 
prumised payment to those tbat made them, 
which I shall thus sut-mit to your lordships : 
That in case the kirg might have commanded 
te making of them, ut the charge of the towns, 
that tuen the King's promise was but nudum 
pactum, for promising of payment for that which 
by law they might have been forced to do, and 
s0 the payment rested only the king's grace and 
good pleasure But, my lords, upon suits in 
his own time, and in the times of Ed. 2, and 
E1. 3, the ınonies for making these gallies were 
received by several towns, M. 29 Ed. 1, Rot. 
29, dors. for York, M. 31 Ed. 1. Rot. 77, Ips- 
wich and Dunwich. P. 5 Ed. 3, Rot, 31, for 
him * prout justum fuer’’ nething having been 
En hefore. Bract. M. 16 Ed. 2, Rot. 14, 
oh for ıhe galley made at Southampton, and 
the bringing her to Winchelea, at their ewn 
charge, Pr&cept. P. 1 Ed. 3, all the money 
from Southampton not being paid, now ordered 
that it should be paid. 

My lords, the next authority that I shall pre- 
sent to your lordships is ıhe Parlinmnent-Roll, 
13 Ed. 3, pars 1,M.9 & 11. Tiie causes of 
calling the parliament are declared to be these: 
First, the keeping ofthe peace. Secondly, the 
defenceuftliemarches. Tbirdly, the safeguard 
of the sea, that the endmy might not enter ıhe 
reılm to destroy it. These were the ıhree 
points for the coıninons to advise on, which are 

ut into writing, and entered upon the roll. 

1y lords, by the articles themselves propound- 
ed on the king’s part, it appears, That the 
commons are not chargeable to the guarding of 
the sea; and they pray, that this advice oftheirs 
inay not be prejucicial to them to bind them 
thereunto, and that there are ships enough in 
F.ngland to do it, if the people were willing. 
M. 11. The commpns afterwards in debating 
of these’articles, when they came to this of the 
sea, notwitbstanding the caution before, they 
arc afr.id, that if they should debate it, it miglıt 
imply, that they are chargeable to do ıt; and 
therefore they prorest against giving any ad- 
vice tlierein, as a thing whereof they have no 
cngnizance; and do further declare, that the 
Cinque Ports, and otlıer great towns, that-bave 


should do it. 


franchises, are bound thereunto, that tbey 
And therefore the merchants, 
masters of ships, and manners, throughout Eng- 
land, are summoned to be et the next parlıa- 
ment for advice aboat shipping. 

My lords, the next authority is the Parlia- 
ment-Roll, 22 Ed. 3, M. 21. The commons 
petition in these words, “ que le guard de la 
€ mere sc face descries res soit le guard fit man 
‘ ad refait amant vis senois ut semble que mel- 
‘ liur guard ne poit estre fait que le Roy ne fait 
“ne qu’ıl demeritissent de la sur la guer et par 
“de fair de c’est ter.’ The commons havıng 
forınerly granted the king divers Aids and Sub- 
sidies upon Wool, Wool-fells, and Leather and 
otherwise, for the guarding of the seas, they 
now grew weary of it, and desire, that the king 
himself irom thencefortb should beiır the whole 
burden, and charge Lim with his promise to 
that purpose. 

‘ My lords, this Petition, though in the name 
ofthe commons, yet the lords jomed in it; for 
otherwise all acıs of parliament of those times 
being made upon Petition and Answer, should 
be without ıhe lords assent. Henceit appears, 
that the whole kingdom, at thıs time, was so faı 
from thinking that ıhe king could charge them, 
without their consents, to the guardıng of the 
sea, as that they alledge, tbe king himself ougbt 
to bear the whole clıarge. Neither doth the 
king deny his promise, nor. wholly deny the 
thing ; for though he saith, it should be done as 
it hath been done before, yet it is with a quali- 
fication, because the sea cannot be better kept 
than he hath kept it, by reason of his being so 
often at sea in person, in going and returning 
from France, and diverting the en car byhis wars 
in France. If the king had given his nbsolute 
dental, yet here is the judginent of both houses 
of parliament express in the point. 

Rot. Franciz zt Ed, 3, pas 2 M.9 & 11. 
The merchants had granted 25. 8d. upon their 
goods till Michaelmas, for providing 120 great 
ahips * pro secura conductione navium et mar- 
‘ chandızarum, et pro defensione: ceterarum 
© maritimarum partium regni, et aliis periculis 
€ his guerrinis temporibus regno imminentibus.” 
This grant being wiade, the king alledging that 
this was not suficient for the service, and to 
remove the causes of the stopping of tlıe trade 
by reason of the wars ; tbe king now lengthens 
out the sume from Michaelmas to Easter fol- 
lowing; and to satisfy (he people, the king b 
his proclamation declares, that the2s. 8d. shall 
cease at Easter, according to the graut;; which, 
as it should seem, not satisfying the penple, or 
the king continuing tlıe taking thereot, the com- 
mons io parliament, 22 Ed. 3, M. 16, pray 
that it may ccase, and that by procurement of 
no merchant, “ pluis lergent soit continue.’ 
An imposition but for half a year, and that 
upon meichandize, and by consent of the mer- 
chants for the defence, yet taken off upon tom- 
plaint. The Answer is, that it should cease. 

My next authority is the Parliament-Roll 
2 Ric. 2, pars 2 M. 5, before cited, where the 
great council and sages of the kingdom resolve, 
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that the commons are not chargenble to the de- 
fence of the realm without parliament ; which 
extends to this particular of the sea, for the 
present preparation, whereunto thecommonsare 
not chargeable, was for defence at sen; and 
therefore the money lent was to pen an 
army for the sea, * en defence et salvation del 
* dit Royalıne et de la Navy et des costiers del 
< mere.’ 

My lords, the next authority is $he Parlia- 
ment-Roll 2 Hen. 4, M. 22. missions to 
charge the people to make sips fur the defence 
of tbe realm without consent of parliament, re- 
penled by the king and the whole parliament 
for that very cause. 

° Item pur ceo quere tarde divers Commis- 
 sions fueront foist an divers.cities burroughs 
“et villages du royalıne pur faire certaines 
€ Barges et Ballingers sans assent du Parliam’ 
‘ et ont mt’ pr’ nad estre fast devant ces hents’ 
* nr’ les Commons pray nr’ snr’ le Roy que les 
€ ditz Commissions soient repeals et que ils ne 
° sorent forces ne fait a quore loir fuit respons’ 
* que le Roy vest que iu les Commissions soient 
© repeals in tout points mes pur le grand neces- 
€ sity que ad des tiels vessels pur defence du 
° royalme in case que les quens sint priment le 
* Roy vost communer de rest matter ouesque 
* les Snis’ et puis apres le mre’ al’ dits Com- 
* mons pur intisuner loir councel et advise tiel 
‘ party. The first conımissfon’s repealed, be- 
cause the commons were not chargeable with- 
out a parliament. And now the king will put 


it in a parlianmentary way, by doing it with the. 


assent of the lords and commons. 

My lords, my next authority is the Parlia- 
ment-Roll 9 Hen.4. The cause of the calling 
the parliament is for the safeguard of the sea, 
and of the North Marches,; and M. 1T, great 
mischief shewn for default of keeping the sea; 
and M. 21, it is there enrolled by the king’s 
command, that there was comınunication had 
between the king and the lords for the defence 
of the realm, and for resisting of the enemies, 
who made prepnrations on allsıdes; whereunto 
sufficient resistance cannot be provided, unless 
tbe king have in his parliament some notable 
ad ted unto him. My lords, the king 
hereby acknowledgeth, that he cannot without 
the parliament charge the people for the safe 
keeping of the sen, that being the principal 
part for the defence there intended, the same 
with the summons, tbat without the consent of 
the commons ‘ negotia pr=d’ infecta remane- 
* rent,’ and with the summons in the Close 
Roll 23 Ed. 1, before-ınentioned, ‘ Quod om- 
€ nes tangıt per omnes debet supportari.’ 

My lords, the next authority is the Parlia- 
ment-Roll 4 Hen.4, M. 28. The lords spiri- 
tual and temporal, and the commons, grant the 
king a Subsidy upon the staple commodities, 
and Tonnage and Poundage, and likewise a 
Tenth and Fifteenth, with this protestation, 
* Protestant que cext grant in temps avener ne 
€ suit point en example de charger les dits Surs’ 
“ne Cannes du royalme de nul ınanner del 
* Subsidy ne 10ch ne 15th a les guerris desco- 
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* repates, on safegard del mere sans soit per le 

‘ volents des Seig’ ed les Commons de realme 

‘et ceo a novel grant faire in pleine Parlia- 

‘“ ment.” Rot. Par!’ 6 Hen. 4, M. 12, and Rot. 

nn 1 Hen. 5, M. 17, the same protestation as 
efore. 


My lords, that the charge of the defence a£ 


‚sea, and that in a large ‚poperaoa, by reason 


of the before-mentioned duties, is to be borne 
by his majesty, I conceive that it will not be 
denied ; that ın subsidium and aid uf his ma- 


jesty therein, the commons are nut chargeable 


without their consent in full parliament. In 
these three records tlıere are not only these 
protestations of the whole realm beingmade b 
the lords and commons, but likewise the king’s 
consent' by accepting the things granted, and 
that without any qualification of the protesta- 
tions. Those protestations, that they are not 
chargeable to tlıe guarding of the sea in a cer- 
tain way, as are 10ths and 15ths, do much more 
fail in a way uncertain as here. 

My lords, my next proof is from the practice 
of former a in their frequent demands of 
aids from Pe jaments for the defence of the 
sen, as well befure the statutes of tonnage and 
poundage, as then and since; moneys borrow- 
ed by former kings for ships and defence at 
sea, and indentures of retainer for that purpose 
at the king’scharge ; and not only so, but upon 
suit allowance in the Exchequer for victuals, 


rmariners wages, anchors, prisoners taken in 


fights pro defensione, and also other things ne- 
cessary for shipping when for defence of the 


realm. Whereupon the same argument may 


be made in this particular for the sea, as was 
before for the defence in general. 

The first thing that I shall press, is that of 
the Cinque Ports. Their service is certain in 
respect of the time, but 15 days inayear; aud 
in respect of the charge, but 20 men and a 
master; and the number of ships certain : be- 
sides that they are discharged of arms for the 
Jand-service, they hare likewise divers other 
privileges for the doing hereof; they were free 
from all aidy and subsidies granted in parlia- 
ment, and are by privy seals discharged there- 
of. Hil. 2 Ed. 3, Comm’ about the end of the 
roll; they are freed from all tolls, murage and 
pontage throughout the realm, which bringeth _ 
a Ba charge upon the rest of the subjects. 
— My lords, I shall thus offer it unto your lord- 
ships: If they that have these privileges shall 
serve hut 15 days in a year, how the others that 
have no privilege at all, should de it for 236 
weeks, as in the writ? 

Secondiy, Their charge is certam in the 
number of men and ships ; how the rest of the 
commons that are so far from having any privi- 
leges or recompence for it, as that they do con- 
tribute to this charge of the Cinque Purts, shall, 
as by the way in tbe writ, be altogether uncer- 
tain in the matter of charge, both in the num- 
ber of men and ships, and of every other thing. 
—Mylords, I shall press this further, that when 
the ports exceed their charge in the number of 
men or ships, allowance by the king is to be 
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made unto tbem, as appears by the Quire of 
Dorer, and Pat. Roll’ uf 7 Len.7, before cıt- 
ed, that after the 15 deys they were to be at 
the king’» oharge ; so in the Pat. Roll’ 19 Hen. 
3, m. 14, because they found 40 men in the 
ship, the king promised payment for all over 
and above the number of 20. Banc. Begis 
Trın. 33 Ed. 1, Rot. 22, allowance to service 
in Scotland ; the Scots, as appears by Walsing- 
ham, p. 53, aud otherwhere, having about that 
time burnt divers Engiish towns and ships, and 
a school-house, with 200 scholars in it, Visus 
Comp. P. 33 Ed. 1, pro ingenti Ro. Scotland 
P. 34 Ed. 1, Rot. 37, Comın’ la Compositionn. 

My lords, ifthe ports wbo are bound to the 
defence at sea, wben they have performed their 
service, be not compellable to any further 
charge, Isball humbiy offer it to your lordships, 
whether those that be not bound at all, froın 
the same reason, are chargeable at all. 

Mylords, I have now done, and shall not 
further press upon tbe patience uf your lord- 
ships; I know that “nullum tempus occurrit 
“regi;’ the disuse thereof, I shall press it no 
otherwise than that it is an interpretation of 
the Statute made against all Aids and Taillages 
ın general; and of the complaints of the par- 
liament of 15 Edw. 1, m. 9; 36 Edw. 3, m. 19, 
and 37 Edw. 3, m. 9, that those statutes bad 
not been kept; and further, as it ıs an inter- 
pretation likewise of the before-mentioned de- 
claration, petitions and protestations against 
this in particular; and as it is an execution of 
tlıem, and putting them into practice: “ Praxis 
© sanctorum,’ as the divines say, ° est interpres 
* preceptorum.’ 

- The claims which anciently the subjects have 
made upon the crown, that none of the great 
ofhicers of the kingdom could be chosen but in 
parliament, nor that the king had power to sell 
any of the antient crown-lands; the disuse 
shews, that those claims of their’s were not 
legal. Br. ın his fourth book, fol. 209, saith, 
that ©“ longa patientia trahitur ad consensum.’ 
The non-claims therefore of so many kings and 
queens I shall present unto your lordships, as 
so many le zoets and declarations of their ge- 
neral consents, that without assent in parlıa- 
ment they could not have lnid the like sess 
upon any of their subjects, as is now laid upon 
my client. 





The first Day’s Arcument of Sir EDWARD 
LITTLETON, knt. his Majesty’s Solicitor 
General; in the Exchequer-Chamber, be- 
fore all the Judges, on behalf of Hıs Ma- 
JEsTy, in the Great Case of Suıp-Moner. 


May it please your Lordships; May 22d last, 
issued a Scıri Facias out of the Exchequer to 
the sheriff of the county’of Bucks, to warn Mr. 
Hampden to slew cause why the 20s. should 
not be charged on bim towards the finding of a 
ship of war, with men, munition, and victuals, 
expressed in a writ dated 4 Aug. 11 Car. And 
the sums and the names of the defaulters were 
cerüfied into the Exchequer by a Mittimus, 


dated 5 May, 13 Car. to be there proceeded 
upon for the levyiog of the 205. according to 
the law and custnın of England : Mr. ampdeu 
appeared, and desired that all the writs might 
be read unto him; they being read, he de- 
murred, and Mr. Attorney joincd with him in 
demurrer, and adjourned out of the Exchequer 
into this court, to have the advice of all the 
Judges of Eugland. 

Beiore I enter into my Argument, because 
the true stating of tle question in this and all 
other things doth exceedingly conduce to the 
clearing of the thing in question; I shall ın the 
first place, observe the writ, dated 4th August, 
11 Car. the ground of this assess, which was 
directed into Bucks, and others into all the 
counties of England, and this was for raising 
aids for ships, for the defence of the kingdem, 
with a notable circumstance, * quia salus regni 
‘ periclitabatur ;’ wliich being expressed in the 
record, ıs confessed by tie demurrer, and nat 
only so, but testified by the king himself under 
the great seal in the Alıttimus: and in all mat- 
ters, especially in matters concerning the pub- 
lic safety, the king is * Recordum superlativum 
‘ et preexcellens,’ as in the great Case of the 
earls of Gloucester and llereford, 20 Edw. 1, 
so that the question is only this, \Whetber che 
king, in his judgment, finding the safety and 
preservation of the kingdom and people, neces- 
sarıly and unavoidabiy to require the aid com- 
manded by the Writ, may not command such 
aid by the Writ, for saving and preserving the 
kingdom and people ? 

llaving stated the question, I sball now dis- 
card many things as impertinent to the ques- 
tion, not that I that am sworn counsel for the 
king, do agree in those things against tbe king; 
but that tbey are not now in question. It ıs’ 
not now in question, What may be imposed by 
tbe king upon the subject for Defence, at their 
charge, for conquest or conscrvation of foreign 
countries or territories beyond the seas, Nei- 
ther is it in question, what may be laid by the 
king 2708 his subjects, for vindicating injuries 
done by foreign princes or states. ihr is 
it in question, whether arbitrary impositions or 
taxes may be laid at pleasure upon the subject 
for the mere increase of the revenue of tlıe 
king’s treasure. Neither, wlether in ordinary 
and common defence, for preservation of the 
kingdom, though necessary, it may be thus inı- 
posed. 

But the question is, “ Quando salus regni 
‘ perichitabatur;’ in truth, the question is, whe- 
ther we can be charged ‘ pro salvatione nostr’ 
“et nostror'. Again, it is ot in question, wbe- 
ther the subject hatlı a property in his goods, 
or can lose then without con:ent ın parliament. 
I shall shew that his property shall remain unto 
him, notwithstanding tlus assess; and the argu- 
ment on the contrary savours more of ınalignity 
than reason, to say that by this tbe subject 
shall lose his property in his goods. 

It was rightly adınitted, that the law of pro- 
perty must give place to the law of nature, for 
the comınon defence ; the levying of a debt 
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or duty public or private, upon any subject, is 
so far from destroying the property, that it doth 
confirım it. He hath as good property that 
payeth debts to the king, as he that doth not. 

We agreed de re, the kingdom is to be de- 
fended ; no man in his five senses will deny 
that de personis, according to the equitable rule 
in tbe writ “ quod omnes taugit per omnes 
* debet supportari:’ we are in this as in the 
Conqueror’s laws, “ sumus fratres conjurati ad 
*° reenum defendendum.” De persona whom 
the law Ipth intrusted wich the defence of the 
kingdom, viz. the king, we are likewise agreed. 
The only difference is de modo, whether the 
right media be observed by tlie king? and 
whilst we are disputing whether he may do it, 
I am told he may do it in parliament ; true, he 
that may do it every where, may do it in par- 
liament. And I shall be sorry to hear there 
shall be no salvation for the people but in par- 
hament. . 

And whilst this was the question, though a 
great deal of care was had, and though it was 
done with advantage and policy, yet'ihe bulk 


and mass of what was said, shall appear to fall 


quite off as nothing to the purpose. There 
were multiplicity of particulars, and a pretty 
sarvey of the king’s revenues,; no ways concern- 
ing the case, and as much mistaken in it, ag he 
that reckoned without his host. He hath done 
Jıke a discreet gentleman, and went as near the 
question as his client would let him; he hatlı 
agreed cases more prejudicial than this, as 
thus: It was admitted, that if there be any ac- 
tual war, though there be but light skirmishes, 
the king ınay do it; nay, ifthere be buta war 
denounced, though .there be never a blow 
struck, surely then can it not be done when 
“ salus regni periclitabatur?’ Tbis is the true 
state of the question. 

Before I go further, I am not ignorant, and 
therefore cannot but be with what disadvantage 
I come to argue this case, every man being a 

y interested that hears ıne; but I fear not 

ut that I shall satisfy all parties, I have truth 

to conduct me, * Et magna est veritas et pr=- 
‘ salebit.’ 

The method whereby I may maintain the 
rigbt of my master, and the crown, is this; I 
shall first ground it upon reason; every human 
proposition is of equal authority, only reason 
makes the difference. —I shall ground my rea- 
sons, First, upon the law of nature: Secondly, 
of state; and Thirdly, of public safety, neces- 
sity, and conveniency. Neither shall it be 
against the statute law, common law, or any of 
tIse bereditary rights and liberties of the subjects 
of England, but consonant to, and warranted 
byall. I shall not only pröve it “ex rationi- 
* bus cogentibus,’ or ns lawyers say, ‘ ex vis 
* ceribus cause,’ but ‘ de similibus ad similia.’ 
I shall confirm it by a beadroll of examples 
and precedents of former ages, and compare 
them with ıhis, and see ifthe case be altered. 

First, I shall shew it from the foundation of 
the kingdom, to that which they call the Nor- 
ssan Conquest; from the Norman Conquest 
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to the time of Magna Charta, made 9 Hen. $, 
from Magna Charta to the statute ‘ De Tallagio 
non concedendo,’ ınade 25 Ed. 1; from the sıa- 
tute * De Tallagio non concedendo’ to the first 
granting of Tonnage and Poundage; from Ton- 
nage and Poundage to this very day, and that 
the Petition of Riglıt dotlhı no ways concern the 
dispute. I shall confute a]! precedents, objec- 
tions, reasons, inconveniencies, authorities or 
records, of which a great number were cited, 
that there shall not be a syllable left; and in 
that, First, I will either shew that ıhe record is 
mistaken, or impertinent and not to the ques- 
tion: Or, Secondly, Those that are pertinent, I 
will either agree them, or take the force of 
them away, that none of them shall be able to 
stand in the way of the king in this way of de- 
fence. 

The fundamental reason ıs the exact rule of 
the law in the 10th Report cited by that learn- 
ed gentiemen Mr. St. John, * salus populi su- 
‘ prema lex.’ All other laws positive are sub- 
ordivate to this law, and are to be regulated b 
it. Weare not to talk of positive laws, till 
we have a kingdum to use then. Glanvile 
saith, ‘ Regiam mujestatem non solum arınis 
€ oportet esse decoratum sed et legibus;;’ arms 
to defend us, laws to protect us. Bracton, fo. 
1. In * regibus duo sunt necessaria, arma et 
€ leges;’ andgives the reason: If no arnıs, the 
kingdom would be left asa prey to the enemies. 
And truly it is a strange Impo*ture, that the 
law should so provide, that the king by bis writ 
can give us a remedy for white-acre and black- 
acre for a clod of earth, and not be able to 
give a writ to defend the kingdom when it is 
ın .imminent danger. Nay, positive laws are 
abrogated by reason, when the safety of the 
kingdom and people are in danger. As m 
Rome, in the nıght a man mipht not come over 
the walls, but if an enemy did approach the 
city, then it was lawful for lim to do it. _ 

In the next place, I take that ground which 
is taken in all laws; the common-wealth is to 
be preferred before all private estates,. 13 H. 
3, fo. 15, ıhe opinion of Shelley. Rather than 
this shall suffer, the law will turn some preju- 
dice to particular persons, who are but a part 
ofthe common-wealth, 21 Hen.7, fo. 28, 8 
Ed. 4, fo. 23, 29 Hen.8, Dyer 36. If the 
enemy doth approach, for the defence of the 
kingdlom one man may make bulwarks and 
forts on another man’s soil, and shall not 
the king keep the outworks at sea, lest the 
enemy should land at our doors? Again, by 
the king’s command, suburbs may be razed: 
In 1588 when three great land-armies, 20,000 
foot and 1,000 horse, 30,000 foot and 1,000 
horse, and 20,000 foot and 1,000 horse were 
raised. Now lest my arıny should land in 
other places, directions were given to keep 
them from landing ; but if they could not keep 
thenı from landiug, then that tliey should burn 
down houses, and come and destroy all what- 
soever, that they might not have food and 
provision to stay there. Where ıs the law of 
property in this case, which is so much talked 





- to save tlıe rest, 22 Ass. Plowden 56. Neces- 
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ef? The public and private are so nearly oon- 
next that they can Bardly be separated; the 
public loss falls immediately, and by conse- 
quence upon particular persons. Be a mgu 
in what condition he would be, if a public Joss 
comes to the state, though it falls on his wed- 
ding-day, he sball suffer in ıt. It is impossible 


to save private fortunes if the public be lost, | 


© unaquaque amac’ comm’ bona totius, &c.’ 
And another says very well, na man repines at 
tbat which ıs done for the good of the common- 
wealth. If a subject-then can be enabled 
witbout parliament to make bulwarks aud forts 
in another man’s ground, shall not the king, 
that is pater patrie, do the like for the defence 
of the whole? 

„ My third reason ıs to confirm, or rather mind 
your lordships, that the crown hath many 
powers and prerogatives over tlıe estates of pri- 
vate persons. May not the king enter into 
another man’s house, or at least out-houses, 
and dig for salt-petre, because it is for the de- 
fence? 11 Report fo. 81, Bowles case, and 
enter into his Jands and dig royal mines ? 

There ıs proprietas dominı belongs to the 
subject, but hıe hath not the power over all, 
without the property ‘ Ratione protectionis, ju- 

* risdictionis,' &c. Private interest must give 
place to a common good; the private prejudice 
that any man hatlı, is very well repaired by tbe 
public utility that comestothekingdom. Tisher- 


men may justify ıbeir going into ıhe lands of 


others tn fish, hecause it 18 pro bono publico. BE. 
4,18, 19. 29 11. 8, Dyer 36. 21 Hen.7, 28. A 
man may pull down tlıe house of another man, 
when tbe next house to ıt is on fire; ° Jam tun 
‘ res agitur paries cum proximus ardet,' the pri- 
vate must su’fer for the public cause. 92 Ed. 
4, fo. 2. b. 26 Ed. 1, fo. 45. If two men are 
fighting, a man may part ıhem, and put them 
into several houses, because it ıs for tlie good 
of thecommonwealtlı. If a madınan be abroad, 
he may be taken, whipped and imiprisoned, test 
he du violence tu himself and otlıcıs. 22 Ed. 4, 
fo.45. A chirurgeon may cut off one member 


sity is the law of the time and action, and things 
are lawful by necessity, wbich otherwise are 
mot ; ° Quicquid neeessitas cogit, defendit :’ 
and tbe law of the time must regulate the law 
of the place in such public things. If a storm 
arise at sea, to cast out goods into the ‚sea’is 
lawful for the safety of the other goods; and 
they whose goods are not Inst, shall be 
sharers with the others. If ıt be for safety 
of Iıves, all must be cast out, Duffeild’s and 
Mowse’s case; but if the party hath taken 


more in than is fitting, and that be the: 


cause of casting away the goods, and nut the 
tempest, there the party hath his remedy. 48 
Men. 3, there was a sudden summons to be in 


arıns both at sea and land; ıhey plead, that 


tbere was not a just time of summons; the king 
tells them, that no man shall excuse himself for 
want of Convenient time, of summons; nay, 
they shall not alledge the tiıne of harvest, &c. 
t being safer to be somewbat düminisbed in 






estate, than the public to sußer : ©“ Necessites 
‘ est lex temporis,' whataoever is done for pub- 
lic safety is. best; other laws are tributary, and 
must give way to the law of .ı W hat 
talk we of formalities, when we are like to Inse 
the kingdom, when the keeping of the laws 
would end the commonwealth. 

But tbis needs not, for I sball shew that hie 
majesty hatl trod ın the steps uf all ıhose kings 
who have worn the diadem, and swayed the 
scepter of this kingdom. . 

In the next place I shall shew diverse exemp- 
tions 2 custodia maritima, not only ancıent but 
late: I will put yow one, that is, Kiny’s College 
in Cambridge, 21 Hen. 6. When tlıese grants 
are made, it extends to the ordinary defence of 
the people, and not extraordinary; no more 
tban ifthe king grants an exemption to a man 
that be shall not be of a jary, yet if there be no 
otber, that shall not excuse hin. Mattb. Paris 
838, he speaks of privileges granted to the arch- 
bishop of Canterbury, London, &c. All are 
granted in liberam elcemosynum ; they are bound 
to do nothing but to pray, and yet are not eı- 
empted from public defeuce, ‘ Nec adeo liber- 
‘ tates et propter publicam utilitatem regni et 
© per ea resisteret hostem.’ I shall give Alr. St. 
John’s Argument an answer Ly.and bye; yer 
by the way, if tenures feod’ Militar’ did begin, 
as was alledgedl wur of Britton, in the Conque- 
ror's time, how was the kingdom defended be- 


.fore? If wards and martinges, and accidents 


thereupon, did not go to the foundation of the 
kingdoın, what. was before ? 

be king is as much lord of the sea as land, 
* zque dominus marig et telluris.” Selden Mare 
Ciausum, 6 Ric. 2, Doctor and Student, lib. 2, 
fo. 51. 5 Report fo. 108. Itis observed by a 
great lawyer, of what consequence it is to have 
poweratsea. The naval dominion of England 
Is of great consequence and use; for it is called 
dotem regni, If therefore ihe kingdom of 
England consists of land aud sea, I hope 
we sliall not stand at half defene«, to de- 
fend the land and leave ıhce sen. Rot. Park 
2 Rich. 2,M. 25. Itis a great ndvantage to 
have defence at sea, else we should have hot 
war at our turesholds ; while ‘the sea is open, 
meu may go to plough, and have the courts of 
Justice open. 

Tlie kings of England of themselves, by their 
prerogative royal, ın times of war, denounced, 
intended or suspected, for the preservation of 
the public safety, may seize the lands of prior 
aliens, 41 Ed. 3, fo. 10, 22 Ed. 4, 43,44. 14 H. 
4,36. Audcana king of England take the 
possessions of aliene, and cannot he inforce his 
natural born subjects to defend the land and 
sea? God ferbid ; aay, if we would paroa cow- 
ponere magnis, we should find in cases of lesser 
consequence, ıf they have relation to the de- 
fence, hemay do it. Asthe king may lay a 
charge upon the subject for walling a town, the 
reason is, because they have benefit by it ın 
time of danger; and hath not all the kingdom 
safety bythe navy atsea? 3 Eu. 3, Ass. 445, 
Westa. 1, cap. 3, 13 Hen, 4, fo. 14,15. iz 
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John Davies’ Reports fo, 13, Litd. fo. 58. 33 
Edward 1, 105. Parl. Book, Walsiugham, 
14 Edward 1, 60. 7 Edward 3, Pat. M. 
2. And ıhe king did not only command it, 
but took an account of it, if it was not done; 
aud took it into his own bauds, Trin. 27 Ed. 1, 
M. 14, er thesuur’ muruge of Carlisle taken 
into tbe king’s hands. Pat. 14 Edw. 1, pars 1, 
M. 14, aud the surplusage paid into the Exche- 
quer. And this agrees with the reason of all 
laws, where they huve a benefit they must con- 
tribute to the charge, 10 Report, fo. 141, out 
uf 44 Ed. 5, nay fur lesser things, as for paveage 
and pontage. the king may impose tat for a 
public good, and the king mag distrain all the 
:terr’ tenents, und laud-owners, to ınake contri- 
bution © secundum statum et facultates.’ 

The king may dispose of the preparation for 
defence, be may compel men to be knighted, 
because it was for defence. Rot. Claus. 19 
Ed. 2,M. 16. Mat, Paris, fo. 12. 37 Westm. 
465, no ınan is exempted from deience ; judges 
are nut exempted, yct judges are not to fight; 
yet when it comes to necessity, they are not ex- 
empted. Trin. 5 Ed. 4, Moyle 13 Hen. 4, fo. 
23. clergymen compelled; nay a serjeaut at 
curmmon law sworn at common pleas, is com- 
pellable. Sır John Wulbert in Hen. 7.’s time 
was compelled to be a kuight: Yor 29 en. 6, 
Rulte, a stuut serjeant, pleaded that he wasau 
serjeant at comınon law, and not bound to be 
& knight, but he is forced to it. But why talk 
we of these? tLere ouglıt to be a commonmwealth 
before there are laws, and private ought to 
give way to public, 

Again, ımiminent dangers and perils to a state 
do dispense with ordinary proceedings in law ; 
* ıater arma silent leges.’ Nay, if there be but 
rumours of wars, laws Are silent ; we ınust look 
then to the kingdum, upon rumours and opi- 
nions of wars. Pasch. 15 Ed. 1, Banc. Regis 
Rot. 70, dors. tbe Scotch army they besieged 
Rıppon, the Baopıe they promise a sum of mo- 
ney to them to depart, and give them in hos- 
tages, and that money should be levied among 
themselves; when the war was over they would 
not do it, but were compelled to it. In 14 Ed. 
2%, Bauc. Regis Rot. 60, the Scots besiege Dur- 
hamı, but they must have reardiy money, they 
would not take hostages tn depart ; while this 
peril was on them, they.met togsülıer and swore, 
that what should be agreed amongst themselves 
every man would stand to, It was ordered they 
should go into the houses of others, and take 
wbat money they could find for that purpose ; 
they took from one man 60/.; olı, he was not 
satisfied, he had a property in his goods, he 
brouglıt an action, and at Durham it was ad- 
judged for him ; but when by a writ of error it 
was brought to Westininster-hall into the King’s- 
Beach, judgment was rerersed. And in the 
üme of queen Elizabeth, greater things were 
done upon lesser Occasions. 

Tbe next thing is the ships taken from time 
to time, and the command of persons, watches, 
beacens, sbutting up of the ports, which are 
ihe gates of the kingdom, 14 or 10 5. 4, Pasch. 
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m. 12, dors. 3 Hen. 5, 18. dora A number of 
other things commanded by the king for safety ; 
when the law considers what ınay happen, It is 
not material whatdotlihappen; nay, it ıhere be 
hut a vulgaris opinio, it is enough; much more 
when the king, by Ins own judgment, foresees 
it. 6 Report fo. 64, Clark’s case, there they 
are compelled to build a ball at St. Albans for 
the Judges to sit in, much more in this case, 
See Clegate’s case for triumphs; and if for 
state, shall not the king command for safety of 
the kingdom? Hil, 12 Jac. Hawks’s case, for 
paving of the way, he may take corn out of the 
sack3 of those that come by. 
Again it is a Droit Royal to meddie with 
war and pence, subjects have nothing ı0 do 
with it, Rot. Parl. 13 Ed. 3, M. 5, 19 Ed. 4, 
fo. 160. or 6. Brian, chief justice, saitlı, That ıf 
all the subjects of’ England do war with the 
subjects uf another kingdom, this is no war; 
but if the king denounce it, it is war. 22 Ed. 
1, itot. Vas. con. M 16, or 10, they must have 
a power from the king : true, lieury 7, brought 
inılitary discipline to the parliament to advance 
his own ends. Sometimes dangers are fit to 
be comınunicated t» the people, and sometimes 
not. The king should best knuw what ıs done 
abroad, who hatt his close council of war; he 
kuows what is done abroad, what can the 
people tell of these things? and it is very fıt 
that preparation be made before-hand. It ıs 
not good to find the kingdom without a nayy, 
especially when such combustion ı5s abruad. 
18 Eliz. cap. 23. It is as much to prevent 
danger, as to reinave it when it is in being. 1 
Ed.6,et 1 Mar. A desired provision to be 
made before-hand, and this hath beeu the 
ractice of all times. Gervasius Tilburiens. 
lack Book Hen. 2d’s time. Danegelt beiore 
the Conquest paid annually; but alterwards, 
when there was bellum or opiniones bellorum, 
‘ Datum est vobis intelligere, audıto rumore, 
« &c.’ are freguent in the records; nay if there 
be but vulgaris opinio,. Ay, but perhaps dan- 
gers will not come; but if tlıey come unawares 
where are we tben? In the case between the 
earls of Gloucester and Hereford, there was a 
great tumult between them about the ınarches 
of Wales: and this was contrary to tbe king’s 
command, and exception was then taken ; that 
there was no record to warrant tbe Sciri l’a- 
cas > a’ que fuit pur salvatione del Royalme.] 
the king did affırm it, * Et Dominus Rex ın 
© multus casıbus est supra legem, &c. Dominus 
‘ Rex est Recordum superlatirum et pra&ex- 
‘ cellens.’ It is treason for auy subject to 
raise an army, unless a town be besıeged. 
Henry the 7th was a wise king, and be had his 
spies abroad in times of peace tw sec how things 
went, and his army prepared; and the prepa- 
ration. ofa navy does ınuch more good than the 
spilliug of blood. And so hath our navy these 
two years done a great deal of good to tlıe 
kingdom, and honour to the king. 

"Now l come to tlie authorities: but Arst we 
shall observe what an authority shall be in this 
case, First, I conceive there may be, Aud are 

3o 
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direct and full examples in point, for compeli- 
ing the subjects, at their own charge to guard 
tbe sen and land, though they are not ruled in 
particular courts ot Justice ; hay, under fuvour, 
they aıe strunger ıhan any Judgment : there 
were then no need of suits in the courts of jus- 
tice ; if men would pay, what need judg- 


ments? Secondiy, I conceive, that though I’ 


find not direct authority in printed books, yet 
records are as good testimonies, and greater 
than reports, that are but extracts, und second 
authorities drawn out of them; and those that 
.concern * Jus Publicum,’ come not into ordı- 
nary debate, but remain “ inter arcana Imperii,’ 
and those will speak fully. T'hirdly, I shall ob- 
serve that our precedents are not only in open 
war and hostility, but upon opinions, rumours, 
relations, and informations uf wars. 

I shall shew this in all aues tn queen Eliza- 

-beth’s time; und if it be not so full in the 
years of king Stephen and Henry 4, who were 
usurpers, it is no wonder. If they had had 
right to ıhe crown, as his majesty hath, they 
would not have used compliments, but * Fide 
* et legiantia quibus nobis tenemini. Before 
tbe Conquest, I find that king Edgar had his 
tenants, who swore to co-operate with him, 
© per terram et per mare.’ King Ethelred he 
did command, that he that had 310 hides of 
land should find a ship, and those that had 
lesser, should find other arms, and at tbeirown 
charge, for every ship eigh’ oars, “ ut tempore 
# Patris,’ that was Canutus; and it was Tri- 
butum Classiale. 

My lords, for Danegelt, if those kings that 
wcre called in by the people did lay this on the 
people, much more our natural-born king, 
which shews it to be an undoubted right; for 
it-is not likely they would put that in practice 
which was not an undoubred right. In the 
Laws of the Confessor by Mr. Lambert, and the 
Black Book in the Excheqner, it was sometimes 
une, sometimes 25. annually, in usus Maritim’ ; 
and still the charge lies on the subject; this 
shews an inherent right in the crown, and it 
was paid for several purposes, but still at the 
eubjects charge. And to sav it should not be 
so because of the word © statutum (De Regibus 
Anglie statutum)' cannot be, for in those times 
stalutum, as in Cicero, wus n ‚eonstitution, 
there was no parliament then; and if it now 
doth alter from that way, truly petty circum- 
stances, when the substance is observed, alter 
not the case. There must be a defence, and 
it was not certain ; doth not the danger ° sus- 
* cipere majus et minus?’ and the king may 
pay as Edward the first said, nay, I have heard 
him say, that he hath bought neither manors, 

"lands nor castles with ir, 

Alter the Conquest, Danegelt is supposed to 
be relensed by the Conqueror, because he 
üreamed he saw the devil dancing upon the 
Danegelt; but the Black Book saith it was 

aid ın the Conqueror’s time. It was then 
‚ Quitted, till there was bellum or opiniones bel- 
fırum; neither was it released by Williaın 
Rufus, or Hepory ıhe 1st. King Stephen swore 


that he would resease it at his coronation, but 
“nıhil horum tenuit ;’ nay, it was paid in 
llenry the 2d’s time, 4 Hen. 2, lipe Roll; and 
though the name be altered, yet other things 
came in the room of ıt. 

And now I will begia with Doomsday-Book, 
which began in the 14th of the Couqueror, and 
ended the twentieth year. There were divers 
towns and shires charged, and there we see 
what assistance ıhey dıd give both for sea and 
land. In the Black Book to. 56, be that waited 
oa the king’s revenue, “ liber non erit’ for pub- 
lic tbings. And in king. John’s time, which 
was a troublesome time, 5 Johannis Pat. AM. 
17. and Johannis Claus. M. 9, they gave a 
fourth part of their revenues for defence ; and 
there was a command for staying of all ships, 
and to repair to a certain place appointed. 

And to come to those great things when king 
John was deposed by tlıe pope; the king of 
France made preparation, and the kmg of Eug- 
land made preparation, and all ships were im- 
breviated because he would not put all upon 
land-forces: and so m 1588. Mat. l’aris, fo.312, 
it is said, the peopje were ‘ ad liberationes 
© nostras;’ but that voyage was to Poictou ; 
if it were “ad liberationes nostras;’ yet the 
command of the persons and ships were the 
king’s; and true, all mariners were'to be paid, 
and no question immediately at the king’s 
hand, but it was first raised and levied of tlıe 
penpfe. 

Whereas for escuage and knighr’s-service, 
the summons was “quod intersitis cum equis 
‘ et armis, &c. exinde proficiscend’ nohiscum ;’ 
but this was only to come with their horses and 
arıns, by reason of their tenures. And it fur- 
ther appears, 'that earls, barons, knights and 
{reemen, and all that had arms were to conıe 
‘ad defendendum caput suuın et regis, et quod 
“ nullus remaneat qui arma portare possit ;’ 
nay, those that had neither lands nor arms, 
yet all must come, and if they had nothing to 
maintain themselves withal, they were to be 
€ ad solidatos nostros,’ which shews all the rest 
were not at the king’s charge. 5 Johannis 
Claus. M. 1. * Quia ad arına jurat vel qui ho- 
“ norem poss’ :’ ifthe king could command for 
land, he may for sea, for both are one kingdom. 
In Henry the 3d’s time there are divers arrays, 
14 Hen. 3, Claus. 7. dom. When tbe kıng 
went into France, there went a command to 
all the sheriffs of England to swear those that 
staid behind, as they were sworn in king Johrf's 
time; all this shews they were bound to arıns. 

In the statute of the onguerer, which they 
styled a statute, that there should be no tail- 
lage, taillage must not be understood of thuse 
kind of aids.‘ hat famous year of 48 Hen. 3, 
(and observe when) that year is not only after 
Maena Charta,but after ıttwas confhirmed by him, 
20 H. 3, when he was of full age. 48 ca. 3, 
Claus. M. dors. divers captains and others not 
ableto maintain themselves, thekiog commands 
they should he paid. De Comm’ EComitatus, 
48 Ed. 3, M. 2, * de pecunia levand’ circa tui- 
‘ lionem maris,’ the king egmmands there, thaf 
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they should come out of their counties: tlıe 
summons is two-fold; First, ofescuage, which 
is “secundum debitum.’” Secondly, generul fur 
defence, ‘cum necesse fuerit.. 48 Hen. 5, 
Claus. M. 3, pro militib’ Sancti Johannis et M. 
6, dors. “ quod omınes qui nobis et coronz uos- 
* tr2 Jure astringant, &c.’ all freemen must do 
this service. 48 llen. 3, Claus. M. 3, dors. 
‘ Nullus excludatur sexus vel ordo.’ 48 Ilen. 
3, Claus. M. 7, the citizens of London, and the 
men of Greenwich, were coınmanded, to keep 
the Thames that none should euter per ora co- 
rund’; the men of Greenwich plead, that ıhey 
were distrained upon coınmon summons for 
theirseivice in Keut; and the king commandced 
tlıey should be freed in Kent, and join in 
defence of the Thames. Claus, 48 Hen. 3, 
NM. 11 dors. to excuse one who pretended he 
did attend et another place with all his 
strength 5 this shews that be onsht to attend 
the deience : nay, 48 IIen. 3, M. 4, when they 
refused to cume, the king commanded 10 seize 
their lands, and take the profits, and answer 
them into the Exchequer. 48Hen. 3, Pat M 5, 
he cominands tlıcm to atteud, setting all things 
apart. 48 Ilen, 3, Pat. m. 10 or 5, like writ to 
Ipswich, Dover, and ‘ per costera maris ;’ nay, 
when some went away when their 40 days were 
expired, the king tells them, that ‘ propter inopi- 
© natas causas,’theyshould stay. Pat.48llen.3, 
m. 4, one hundred marks by tlie abbut of St. 
Austin’s for stipends for those at sen, fur de- 
fence oftliesea. M. 3, dors. wIıen they would 
have gone away, they were commanded upon 
pain of furfeiture of all ıhey had,tostay. Bract. 
lib. 5, fo. 336. ° Cum fuer’ in exercitu cum 
° dowino rege,’ &c. speaking there of law suiıs, 
what may be a good excuse for absence, saith, 
“ex causa necessitatis reipublic® -causa, aut 
‘ cum rege in armis.’ In the time of Edward 
the first, statute of Winchester, finding of arms 
began not upon that statute; but how, and in 
whot mauner they ought td be rated, wus tlıcre 
appointed. 23 Edw. 1, claus. ın. 4, ° de cun- 
€ tributione faciend’’ to Yarmıoutlı, a coımmand 
to tie collectors of money * ad custad’ ınaris ;’ 
and he that was in Gascoigne was discharged of 
grace, but not of right. Pat. 23 Ed. 1, m. 4. 
° Ita quod onınes cumpellere possitis ad custod’ 
€ maris cum necesse fuerit.’ ' Dat. 23 Ed. 1, m. 
6. “pro Willielmo de Stoakes fuer’ custudes 
‘ maritime,’ etm. 5 et 7. * custodes maris de 
€ Jernemouth, and divers men taken, both ar- 
chers and slingers. Pat. m. 5. * de hominibus 
‘ eligendis'ad arma,’ m. 7, * omnibus et ringulis 
€ marınettis,’ between London and the mouth of 
the Tbames. MM. 6. De Naribus Capiendis, 
Claus. 23 Ed. 1, m. 5,* Marit’ faciend’ in di- 
€ versig civitatibus.’” Pat. 24 Ed. 1,m. 16. ‘ de 
€ partibus maritimis inveniend’ et custodiend’.’ 
M. 6, et 17.,‘ de navibus et galleis inter villam 
‘ de Lyneet Barwicke. Trin. 24 Edw. 1, Rut. 
62, Inter B. pro rege ; there a writ issued to 
such aud such men to find ten harsemen ; one 
atirmed, tlıat he had some in Scotland, and 
some at Cobham in Kcnt; the king makes en- 
qpiry whether it were go or.no, and fmding he 
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had not so many as he said, cominanded that 
he should Le dıstrained, not only fur the con- 
tempt of ıhe king, but fur tlıe dauger the king- 
dumm might lie in for want thereof. 24 Ed. 1, 
Rot. 78. Power to cuınpel men to make defence 
Justu fucullatcs; aud ıhe county of Berks, 
which ıs an inland cuunty, upon retusal a capius 
in manus was awarded to auswer it in the Ex- 
chcquer, and the form uf wages to be set down. 
24 Ei. 1, Lord Treasurer’sitemembrancer. A 
writ from the burons to assess all ıhe people 
without the king, news being of 10,000 ınen 
coming. Claus. 25. Ed. 1, m. 26, dora. Williem 
de Ripo. It was recited, tbat the'people have 
been at a great charge; and because winter 
came on, the king willing to spare them, 
watches and beacous weie commanded to be 
set up and kept, and the people to depart, but 
to regurn again upun notice. Rot. Pat 25 Ed. 
1, N. 5, Custody of tlie Marintine was witl 
six ships; by „hbich it appears that Custodia 
Maris, aud Custodia Marintina, are terms con- 
vertable. Tlie abbot of Robertsbridge’s case, ' 
25 Ei. 1, Rot. 70, the abbot brougbt a reple- 
vin against one In tlıat lies in the cunfines 
of Keut and Sussex. Tiie otbcers did own, by 
reason uf the war between France and Eug- 
land, the nabbot was assessed ıhree ‚several 
ycars, atseveral Sunis, nay, the fourth tine, and 
no hurt done; but now, if the writ goes out 
but two years together (ob inaudilum) but 
what doth he plead, dotlı he deny the writ? no, 
be pleads-he was assessed for other lands; he 
found a horse ud custodium pradiclam, so thar 
the horse was for tie land service, and the 
muney for tıesea. I conclude as Selden, * aut 
“ad ipsum mare, aut ad tam littus qua mare.’ 

Afterthe statute * De Tallagio non conce- 
€ dendo,’ Pat. 27 Ed. 1, M. 3, “de navibus 
“ congregandis.” Pat.31 Ed. 1, M. 20, ‘ Male- 
* facientibus in Marchiis Anglıe’ a commission 
went out tlıat all shall be ın arms against Scot- 
land. In ancieut times there was such a con- 
nection between France and Scotland, tlıat we. 
had always a double war, and therefore could 
nat expect all forces in oneplace. In the time 
of Ed. 2, Pat. 2 Ed. 2, pars 9, M. 26, ‘ pro 
‘ rexe de navigio providendo vestris sumptibus 
‘*faciend’’ I see with what policy Mr. St. 
Jobn went, and what mutiplicity of records he 
cited, and opened thein witb as much skill as 
ever I kuew any man; but I desire to gn in 
the path of naked tratlı. I shall ınake it ap- 
pear to all ıhe world, that the king hatlı done 
oothing but what lis predecessors have done; 
and that there is not more testimony to prove 
Littleton’s first case, that the heir at law shall 
have his patrimony, than there is to prove this 
the king’sright. Pat. 15 Ed. 2, M. 15, dors. all 
between sixteen and sixty to be ready. Parl’ 
Rot. 5 Ed. 3, M.4. Ordinance that the king 
without the assent of the barons could nut 
make war, but that was repealed and damned. 
Rot. Parl’ 15 Ed. 2, M,31, It ıs said ıt wae 
prejudicial to the royal power of'the king, and 
a bleımish of his royal sorereignty. Rot. Claus. 
17 Ed, 2, M. 10, when they were warved io by 
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rendy. 19 Ed.2, Rot. Pat. pars 2, M. 6. ta.all 
bisbops in England to be ready for the defence. 
Claus. 20 Ed. 2, M. 2. and 7, “de hominibus 
* qui domi reınanserunt, &c.’ should contribute 
to those that went, it was to fortyorfiliy coun- 
ties ; “ Nos considerantes, quod Justum et con- 
€ sonum rationi non est,’ that those should ex- 
pose both bady and purse for the utility of the 
kingdom. In the time of Edward the third, 
Rot. Claus. 2 Ed. 3, * de naribus inveniend.’ a ! 
command that all ships of 40 tunsand upwards, 
“with men, munition and victuals, should be in 
readiness at their own charge. M. 2, mariners 
are warned to come per duos menscs, at their 
own charge. 7 Ed. 3, Scotch Rull M. 19, ‘de 
© portubus contra adrentum, &c’ ‘et detum 
“ est nubis intelligi, &xc.’ it appears it was done 
‘tam per mare quam per terram ;’ and a di- 
“ rection to all archhishops to be attending, and 
the Posse Comitatus to be arraved, ‘ secundum 
© statum et facultates,’ Claus 9 Ed. 3, M. 13, 
dors. all fronmı 16 to 60, to be arrayed ‘ armis 
© competentihus.’ 

And now I come to that famous year of 10 
Ed.3, Rot. Sco. M. 21, or 33. Men for land 
and sen. Rot. Sco. 10 Ed. 3, M. 21, dors. 
“omnes ex debito defensiönem astringuntur.’ 
Rot. Sco. 10 Edw. 3, M. 23, ‘ De proclamn- 
tione faciend’.’ to all mland and other counties. 
M. 20, to Lyune. M. 14, dors. toall * prout 
& fieri consuevit’ to all counties, “ nos consider- 
“ anres quod ratione legiantiz suse astringun- 
‘tur’ M. 1, dors. through all counties the like 
olıserved, especially ‘ nequimus resistere cor- 
° rectinnes, &c. sine auxilis vestris.” M. 2, ‘de 
° navikus supervidendis,’ and in that are the 
very words of the writ. M. 35, “ de portubus 
° custodiend’’ inland counties as well as nthers, 
Berks, Wilte, Leicest. Northam. &c. M. 16, 
* Navibus supervidendis nos advertentes cir- 
° cumgquaque nut hc tempora.’ Rot. Alman. 
10 Ed. 3, pars I, M. 13, Rot. Claus. 12 Ed. 8, 
pars 1, M. 13, dors. Kot, Alman. 12 Ed. 3, M. 
33, pars 2, * versus boreales duplici eskippa- 
s .mento,’ and to contribute, and those that re- 
fuse, to assess them juzta statum. Rot. Claus. 
12 Ed. 3, ın, 14, Archers. Rot. Alınan, 12 Ed. 
3, pars 2, m. 6, order that but one bell should | 
be rung, Röt. Alm. 12 Ed. 3. pars 2, m. 3, 
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m. 31, payment of wages. Rot. Parl. 22 Ed. S, 
m. 4, there the commons were at grent charge 
for guarding tlıe sea, and pray remedy, but 
not tor the right but for the excess. Rut. Franc. 
21 Ed. 3, m. 24, dors. 22 Ed. 3, Rot. Par. 
pars 2, ın. 1, Rot. Franc, 22 Ed. 3, ın. 5, dors. 
pro‘ Johanne Coke. Rot. Franc. 26 Ed. 3, ın. 
5, and 4, ° quia est vulgars opinio;' and tlırs 
recited, “ nos considerantes, &c. quod omnes 
© per juramentum, &c.' and this was for the 
sea,and goes tv all inland counties. And as 
they talk ofkings in the field, kings use not to 
go into tlıe field in person. Rot. Franc. 34 Ed. 
3, ın. 34, ‘ pro clero arraiundo.’ Rot. Claus. 
33 Ed. 3, m. 89, dors. Rot. Claus. 43 Ed. 3, 
m. 1, ‘ de Navibus arrestand’.’ Rot, Claus. 43 
Ed. 3, m. 14, or 13, * de hominibus arraiandıs.” 
Rot. Claus. 45 Ed. 8, m. 8, “ ut intelleximus.’ 
Rot. Purl. 46 Ed. 3, m. 20, the commons com- 
plain of their charge, and say, that the sea was 
so noble, tlıat all ıhe world called the king, 
the king of the sea, &c. (hey pray as of grace, 
&c. Rot. Franc. 47 Ed. 3, ın. 20, for guarding 
of the sea-shore. 50 Ed. 3, pars 1, m. 105, 31 
Ed. 3, pars 5, m. 25, the charge is not pat 
upon the people’ without comınon consent. 
The king is not to do it bat for the grand ne- 
cessity and defence efthe realm. In Richard 
the second’s time, Rot. Claus. 1 Ric. 2, pars 1, 
m. 7, Scarborough. Rot. Pat. 1 Ric. 2, pars 1, 
ın. 12, Rot. Pat. 1 Ric. 2, pars 1, m. 42, dors, 
Bencons. Rot. Pat. 1 Ric. 2, m. 13,dors. Rot. 
Franc. 2 Ric. 2, m. 15, Rot. Scot. #4 Ric. 2, 
m. 9, king of Castile, * pro compellendo ho- 
‘“ mines pro eustod’ maritim’. 7 Ric. 2, M. 9, 
< Totus Clerus apponere manus adjustrices,’ 
archbishop of York, 8 Ric. 2, m. 5, Archers. 


The Second "Day’s Arcunent of Sir ED- 
WARD LITTLETON. . 


May it plense your lordships ; The last day I 
left off at the end of Richard the second : I do 
not love to repeat, yet inregard the records ıhat 
are of weightiest evidence for the king to men 
of understanding, are perhaps not so clearly 
understood by every one that hears them, 
shall sum SR what hath been read. Ithath ap- 
pcared hy the records that Imve been read, tbat 
the sea and the land have been guarded by the 


€ supervidend’ quod, omnes arralar’ consider- | commons, when danger did appear to the king: 
© antes qund omnes, &c. se et sua exponere | ifthe danger was great, all tlie comnıons, no 
* astringuntur pro salvatione.” Alman. 12 Ed. | age, no sex, no order to be spared, all ecclesi- 
$, pars 2, m. 10, because * hostes nostri multi- | astical persons boundto defend. Ifthe danger 
* tudine non modica, &c.’ All that have * Red- | were less, those parts nearest unto it to defend, 
ditus, &c.’ were to attend. Alman. 13 Ed. 3. | no reason to trouble the whole kinzdom, when 
m. 1, ‘ de supervidend’ vill’ Southamp.’ Claus. | a few will serve the turn : thosc that refused 
13 Ed. 3, m. 38, dors. A writ directed ‘ Cus- | were compelled by imprisonment, seizure of 
* todıbus terre maritime.’ The abbot of Ram- ta end lands. The writs have expressed 
sey lived at Huntingdon, yet distraimed for sen- ; fully and significantiy, that no wages tto be 
service in Norfulk. Rot. Claus. 13 Ed. 3, m. | pnid bythe king; that when there was apparent 
24, the county of Oxon, an inland county, and ' danger, it appeareth by some records, that one 
yet command(d * Custod’ terre maritime.’ m. | man should not serve for another ; care taken 
17 Ed. 3, Banco Regis Rot. 15, a Supersedeas | by commission, that all equality shnuld be used 
granted one, 17 Ed. 3,nı. 24. Wagesrecovered | in making of contribution ; and when com- 
of a town for forty days. Scot. 20 Ed. 3, ın. 14, | plaint, ns 25 Ed. 1, was made against it, it was 
‘versus Scotos.’ M.%1, Ed. 3, Rot. 4, Banco Re- | remedied ; yet it was not ratione contributionis, 
Eis ‘ quam,dete ne soldiers pay, ergo complain, | but violente eztortienia 
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This constant usage of former kings is of 


tnuch more authority and weight, than scat- 
tered judgments here nnd there, or judicial 
proceedings in any court, and these are not 
wanting: Notwithstanding, I shall now pro- 
ceed end come to the time, wherein so many 
great lords did die, and so much noble blood 
was spilt ın civil war, from Henry 4 to Henry 7; 
 Henricus Rosas Regna Jacobus.’ There was 
not then such great cause to look to prepara- 
tion for sea, for the war was then in the 
bowels of the land ; and the sea and the land 
make but one kingdom, nnd the reasons are the 
same for botlı. And for Henry the fourth, when 
he was newly come to the crown, it appears 
Rot. Claus. 1 Hen. 4, pars 1, m. 12, dors. 
Wnits are directed to the archbishiops of Can- 
terbury and York, and otber bishops; and it 
recites, that the French had prepared a great 
navy which was seen on the coasts, and in- 
tended to invadethe kingdom ; and that abbots 
and priors should be arrayed, * sine delibera- 
* tione, &c.’ “et juxta statum et possessionem, 
&c. et triand’ Millenis centenis.’ Rot. Viagii. 
begins 1 Hen. 4, to 11 Hen. 4, ın. 20, ‘ de Pro- 
€ clamatione faciend’ to go against the rebels 
of Wales, ‘ de arraiatione faciend’’ in the same, 
and barons assigned to the custody of the 
marches called Battelfield ; less reason for this 
place of any, for they say there were‘ lords 
marches to defend it. m. 14, 28, * de proclam’ 
faciend’,’ to go with the king in person against 
Henry Percy a rebel; nırd there was an array 
of men 'by the sea coasts to resist the enemies, 
&c. and in the snme Roll, <De Hominibus 
© Congregandis,’ dirers other proclamations, 
“ De Hominibus Defensibil’” In the same 
Roll, < De Militibus infra Comit’ Lancastrie 
‘ arraiand’, upon the instruction ofthe earl of 
Northumberland, to bring them to Pomfret, 
m. 10 et 27, again to go to the prince Henry 
the fifth. And ın 1 Hen 4, this goes to Nor- 
thumberland, Derby, Lancaster, by Robert 
duke of to invade the kingdom. My 
lords, noblemen, valets, &c. “et omnes ho- 
“ mines defensibiles,’ between 16 and 60, that 
was juris statum, üpon warning of two days, 
which was in “ Defensione Regni nostri,’ to go 
with the king, m. 20, * De hominibus levan- 
€ dis et congregandis ;’ and of this nature 4 
Hen. 4, m. 11, dots. et 10. 5 Hen. 4, pat. 
m. 28, dofs. pars 2. Principal men joined to- 
gerher to array and muster all over England. 
This hatlı appeared by the constant common 
iaw ofthe kingdom. 

"Before Par!’ 5 Hen. #, 24, the commons 
pray that tlre commissions of array should be 
considered, and the jadges advised with, and n 
commisgion made for the future, “ ad ariand’ 
“et triand’ qui de corpore surft habiles,’ &c. 
* juxta statum et facultates, &c. et ad assidend’ 
€ et proportionand’,’ with power to distrain. 7 
Hen. Fitz. Her. Thorney Title Protection, the 
subjects of England not to go out of England 
with their king. This was upon the king’s 
going to aid the duke of Flauders, Report 
7 fol. 7, Calwin’s Case, not to go witlsout wages 
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when they were to follow the king. In Henry 
5th’s time there were great wars witb France; 
bat when the king went, he took great care that 
England should be provided for, Pat. 3° Hen, 
5, m, 17,dore. pars 2. * de aralatione faciend’,’ 
care is taken that all should be arrayed, and 
being arrayed, should continue so arrayed. 
Stat. 1, Ed. 1, it provides that they shall not 
go out of their counues but upon the sudden 
coming of strange enemies; and upon warning, 
they were not only to array then but to lead 
them te the sea-coasts out of their countries, . 
when and where it should be necessary, “ cum 
“ aliquid periculum evenint, natwitlstanding 
the statute, which is our case; nay, our onse 
is much stronger: And 3 Hen. 4, is verdatim 
with the other. 6 Hen. 5, Pat. m. 8, dors. pars 
101. 3 Hen. 5, 16, dors. tlıis was upon the 
threatening of the king of Castile, to all the 
counties of England. 7 Hen.5, vage regis, 

f England, 


. divers privy-seals to all thecounties o 


tn inform the king what able men of ancesıry 
there were, ‘“ ad defensionem nos in propriis 
‘ personis suis ad defensionem regni,’ and the 
return is * pur defence de son roalme.’ In the 
time of Hen: 6, Rot. Pat. m. 37, dore. pars 2, 
‘ de aratione faciend’;’ 7 Hen. 6, pars 1, m. 7, 
dors. Rot. Pat. there is “ quia datum est nobia, 
“ intelligi,’ for the isle of Wight. Rot. Pat. 7 
Hen. 6, m. 5, dors. pars 1, 13 Hen. 6, m. 8, 
dors. * de militibus congregandis et ducendis 
‘ versus Scotland.” Pat. 13 Hen. 6, pars 1, 
m. 13, dors. “Contra militiam inimicorum,’ a 
full command to array all, and to bring them 
‘ad costeram maris’ and other places, ‘ et: 
€ juxta gradus euos.’ 14 Hen. 6, pars 1, m. 230, 
21 Hen. 6, m. 40, dors. Rot. Pat. 98 Hen. 6, 
m. 11, dors. Rot.-Pat. 29 Hen. 6, pars 1, m. 
45, dors. Rot. Pat. 37 Hen. 6, m. 6, pars 1, 
dors. all arrays, a beok-cnse 283 Hen. 6, 11. b. 
’ 22. Divers of the clergy had churches to 
be freed from the payment of tenths for the 
defence of the kingdom, and the clergy did 
grant 92s. in the pound without act of parlia- 
ment, and this sent by Mittimus into tbe ex- 
chequer, P. 26 Hen. 6, Rot. 10, et Trin. 11, for 
levying of money upon Sciri Facias. 36 Hen. 
6, m. 2, dors. regis 1, Part. array in tbe isie of 
Thanet, and compell them by distress, * pro 
€ defensione regni.’ 37 Hen. 6, Pat. m. 1,et6 
A writ to many counties, because of the 

great hurt done to ihe people by the sen-eonsts, 
and the great preparation to do more hurt ; 
thereupon command to train and array all parts 
of England, ‘ pro defensione.” And the 99 
Hen. 6, Pat. ‘ de potestate’ tv array the Isle 
of Wight, being invaded ‘ jexta gradus et con- 
“ dationes,’ &c.39 Hen.6, m. 9, et 11, dora, 
a commission to Edward duke of York, who 
claimed theerown, and it was adjudged him. 
91 Hen. 6, ‘pro arantione faciend’ en 
per son’ il’ iniquitatis dissentientes, &xc.’ thiere- 
fore is a command © pro seeuritate persch 
‘ nostr= et populi nostri ad inrecandum omrmes 
‘ defensibiles’ to destroy them. Pat. m. 9, 
dots. “de villa de Stamferd ad custodiend’. 
ta. 1, dors. a cammisnton and command given 
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to Edward duke of York, Ed. 4, which gave 
power to raise men and money .at Bristol, 
Hereford, aud other places; which was can- 
celled, and other cummussions given in the 
rooın. In the time of Edward 4, Rot. Pat. 1 
Ed. 4, m. 8, dors. for reducing Henry 6th’s 
power, congregure all the people, 1 Ed. 4, m. 
8. Soutb-Wales on the marclıes 1 Ed. 4, Scot. 
Rich. duke of York, * Custos West-Marchiz 
‘ ad omnes homines defensibilis,’ in Cumber- 
laud and Westmorland between 16 and 60, 
© stot prosmpti in defensionem Marchiarum, &c.’ 
against Percy earl of Northumberland, Rot. 
Scot. 10 Ed. 4, ıbere are “ custodes generales 
* vers. Scot.’ for arrayıng all men as there should 
be cause, Pat. 3 Ei. 4,m. 3, dors. continue 
“ parati ad defensionen personz nostre et 
“regui.’ 8 Ed. 4, fol. 23, a book-case, a sub- 
ject hath power to make a bulwark in another 
man's ground ; the king hath as much power 
over all the kingdom, as any particular man to 
make defence, 9 Ed. 4, Pat. m. 11, arrays 10 
Ed. 4, Pat. m. 13. Arrays “ in salvationem 
* regni,' when he was like to lose his kingdom. 
A coınmission to raise power against his great 
adversary and rebel Henry 6, who did lately 
enjoy the crown by usurpation. 22 Ed. 4, Rot. 
Pat. pars 1,m. 2, “ pro conductoribus et waffa- 
‘ toribas piscatorum,’ and at the subjects 
charge. Pat. 1, Rich. 3, pars 1, dors. against 
the duke of Buckingham ‘ quocunqu’ comitar’,’ 
and this ‘ juxta statum et facultares’ In Henry 
7tb’s time. Henry 7 was a wise prince, his 
majesty’s progenitor as well as his predecessar;; 
be staıd nut till he saw the tops of the ships, 
or the drums beat ; he provided for the safety 
of the kingdom betimes; when the war was 
denounced between Charles king of France 
and the king of the Romans, though he was 
allied to both he prepared to defend his king- 
dom. Rot. Pat. 1 Hen. 7, dors.a command 
so the sheriffto make proclamation throughout 
all England, that because we are infarmed of 
the war between Charles king of France and 
the king of ıhe Romans, and great hurt may 
bappen to tbis realm, and the subjects thereof ; 
commanding all subjects to keep watch and 
ward upon the sea-coests, and all beacons to 
be made ready to be set on fire, as in old times, 
and this afıer tonnage and poundage was grant- 
ed to him for safety : and I am sure there are 
greater wars about us now, than there were at 
that time. Rot. Pat. 7 Hen. 7, * Intus de po- 
‘testate commissa’ to the earl of Surrey to 
go to conquer France, 7 Hen. 7, cap. 1. a sta- 
tute in print. 8 Hen.7, Rot. Pat. pars 1,a 
command to Richard Fitz-Huglı and others, 
to keep all in array for defence dgainst Scot- 
land, which intend to invade the realm, uf in- 
formatur. Stat. 1 Hen. 7, cap. 16, every sub- 
ject is bound by his allegiance, to assist when 
need requixes_ In the time of Hen. 8, Rot. Pat. 
4 Hen. 8, a proclamation to the maritime coun- 
ties to be in a readiness, considering tbe French 
king had in readiness a great navy to enter 
this kingdom the next month ensuing, &zc. and 
certain captains deputed to lead them; and 


they were all to be in a readiness at an hour's 
waroing upon their allegiance. Rot. Pat. 4 
ilen. 8, the same commission to Buuchiers, &c. 
in Latin, 14tlı of lIcu. 8, which is not in this 
roll, but-a book ol’ proclamations ; for before 
Edward 4’3 time all between sixteen and sixty 
were to be reudy at an hour’s warning. 15 
lIen. 8, the inhabitants of Stamford, Notting- 
ham and Salop, &c. to attend the earl of Surrey 
upon an hour's waruing. 30 klen. 8, ‘ Pallace 
‘ treasur’ omnes homines ad arma,' to be ready 
© ad serviend’ nobis in Scotland,’ as need shall 
be. Stat. 35 Men. 8, cap. 13, reınissious of 
loans, reciting and cunsidering, “ est duty et 
 honor del people,’ to assist their king in body, 


"goods, lands and substance in his wars; aud 


there it was only for offensive wars. Kot. Pat. 
36 len. 8, pars 2, 37 Hen. 8, in Alr. Moyle's 
book, 4 & 5 Pliil.& Mar. gommissions of array 
to go to ull gentlemen, but now but one lieu- 
tenant of a cuunty ; und that power which the 
lieutenant now hatlı in Eugland, was the same 
with the antient Comaiissivns uf array in sub- 
stance, fur it is no new thing. These are in 
force hy 5 Hen. 4, and common-law ın queen 
Mary aud queen Elizabetlı's time; and they 
did not go by tlıe legal array, but by the power 
of the council-board. .3 & 4 Phil. & Mar. 
1557. Council-board. Calais was besieged on 
the sudden, the enemy making pretence of 
going into the Low-Countrics, there went pre- 
sentlya command to tlıe lord \arden of the 
Cinque Ports & Jan. to make proclamation in 
Kent, that all from 16 to 60 should repair to 
Dover to save Calais, upon pain of death, 8:h 
of Feb. 1557. Letter of thanks given to sır 
John Edgecombe for diligently mustering 1,000 
men. 19Sept. 1558. Northumberland served 
without wages. 1 Sept. To continue watch. 
8 April 1558. WVhiutypoole for not finding 
Demylance, is called to the counciktable. 
These are to shew what proceedings there have 
been in formerttümes. Rot. Pat. 7 Eliz. pars. 5. 
A commission to mustei all men against Scot- 
land. 11 Eliz. Rot. Pat. though not on record, 
yet in a book in thc Crown-Ofice in the Chan- 
cery with Mr. Willis: A commission to array 
men, and to provide all ıhings necessary, prouf 
necessilas, &c. and to inforın themselves what 
armour tley bad, and this to be done for our 
better service: but with those commissions 
there went instructions, aınongst which, ob- 
serve tbisone, ° We require you to consider how 
© necessary this service committed to you is at 
“this time, for the benefit and safety of vur 
‘ realm, wherein we thifk the more earnestness 
“isthe more requisite, because of our subject3 
“ long continuance in peace, and the notorious 
* being in arms of our neigbbours about our 
‘realm.’ If these times be not worse, I leave 
it to any indifierent man’s consideration: 27 
Eliz. Watson Iull. A warraut to the lord 
chancellor to make lieutenants and deputy lieu- 
tenants, which are the old commissioners of 
array turned into English. And in 1588, when 
tlıat great Armada came, all the realm was in 
arms, and attbe suhjecischarge. 31 Eliz. can. 
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14. 15, the subjects granted a subsidy, in con- 
sideration ofthe queen’s charge. And the sub- 
jects were then at great charge, both fur land 
and sea, and she topk it by the power of her 
council-table. Ihe city of London was desired 
to find ten ships, and of tbeinselves they desired 
t0 find twenty ; this was the affeciion of those 
times, they did not dispute but were ready to 
obey. 28 April 1558, a leiter to sir Robert 
Wingfield, whereas divers towns in Suffolk were 
charged to set out a ship, and that divers were 
poor and could nut, a command that the richer 
should do it. A letter to the earl of Hunting- 
ton, that York should contribute tv na ship 
charzed on Hull. A letter to other towns to 
contribute to Colchester; they refused, yet 
were compelled ı0 do it for advancement of so 
necessary a service. - The clergy in 1588 joined, 
and the archbishop was captaın. And there 
were letters for demolishing of Suburbs. Sta- 
tate 3 Jac. cap. 6, where the charge of the peo-: 
ple in queen Elizabeth’s time was remeınbered, 
London was charged, and foreigners and stran- 
gers were charged also to contribute, for that 
the charge was comınon. 
conduct money levied for the earl of Bath; they 
did not stay here till the tops of the ships were 
seen, but they made preparations in 1587. In 
1599, great troops were asseınbled at London, 
for defence of the queen, when the tumult was 
aboutthe earl of Essex; and in 1598, the charge 
being common, the charge oughıt tu be- born ın 
comwon: Nay, the Inns of Court were charged 
with arms ; upon the apprehending the earl of 
Essex, a letter went to the benchers of the 
Inaer-Temple for that purpose, and all the gen- 
tlemen found arms. Amongst these letters 
great levies of horse and foot at tlıe cauntry’s 
charge. And where she would not bave their 
persons, sbe lıad their purses and power to ex- 
vend accordingly. 1595, Amongst the papers 
of the lord Nottivgham, tlıe people set forth a 
ship at their charge; we have the letter only 
to shew tbey did ıt, and how much each man 
did contribute. In king James’s time there 
was not much ; the times were not only pesce- 
able but pacifieous, his Motto was ‘ Benti Pa- 
€ eifici.’ 10tlı of July, 2 Car. A proclamation 
issued, that all ‚people should make speedy re- 
pair tn several places, and should continue 
eluring the danger. And for a binding autho- 
rity, 12 Car. the resolution of all the judges 
. under their hands, and inrolled in every court 
at Westminster: a man should have thought 
that tlıat should have given satisfaction, it would 
have done so in former times. And truly, that 
the king hath done nothing more, but what the 
kings of this realım have done before, is most 
apparent to all those who will read our law- 
books. How ofien have the judges been as- 
sembled by the king’s command, both in the 
outward and inward Star-Chamber, and there 
asked questions? 2 Rich. 8, fo. 10, 8 Hen. 8, 
190. b. 101, the king was there, and reasoned 
there. Is this a new thing for judges to delirer 
their opinions? But his majesty hath been 
pleased likewise to give way, that it might be 
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brought to a public debate in n judicial way; 
he hopes there are very few that oppose it, do 
it out uf any averseness from the public service, 
but to satisfy themselves, and so to submit. - 

To answer Mr. St. John’s argument ; before 
I come to answer in particular to what was ob- 
jJected by this learned gentleman, who hath 
ıaken a great deal of pains, and made as much 
use of it as was possible for a cause of this na- 
ture to bear; I shall in the first place give a 
general answer. 

I say, that the testimony by records given. 
on the other side, whereof many are vouched, 
which, I am glad to hear of‘; and that men look 
into a business of this nature. To make such 
a search is for tie honour of the king, that 
there is, according to law, the freest access to 
the records, that ever was in England; and 
that great lord (Holland) doth know that the 
king commanded with his own mouth, that free 
access should be to the records in tlıis business; 
and I appeal to the ofücers that keep the re- 
cords, whether I did not only deliver that com- 
mand from the king unto them, but desired 
them myself to shew to ıhe other party what- 
ever I had.—I say, these records, take them at 
the best, they are nut of such weight in point 
of right, as the other are which are for tbe 
king ; for if a king shall voluntarily, and in ease 
of his subjects, or special grace, do any thing, 
yet I conceive that is not of such weight, as 
when he produces a constant use of compulsive 
power from the crown, and obeyed by the 
people : for if any of the kings have spoken 
in gentle language, as king Jolın when he was 
deposed from his crown; I conceive that will 
not be so much as gentle words used in the 
writs. 

I shall! answer particularly to all the records 
that have been cited: it doth much concern 
the king, that this argument be answered fuliy. 
—Tbe first thing that was said, was, that to 
seize goods without suit or Cause, is void in 
law ; but this was not used as an arg@ment, but 
an introduction, But in the next place, he 
comes to a high objection, that in his mäjesty 
there is ooluntas interna and erlerna; his in- 
ward will which he doth declare in his cham- 
ber, and his legal will, and withal, that the 
king cannot judge himself, 2 Rich. 2, fo. 10, 
11, which was grounded upon tbıat book-case.— 
The king cannot judge in his own person, bat 
hath leftit to your lord-';'ps, that are sworn to 
do equal Justice between him and his people ; 
but to say, that ıhe king cannot judge himself 
I question. Can that be wanting in tlıe foun- 
tain, that issues in the stream ? That I utterly 
deny. Is it not said, Coram Rege inthe King’s- 
Bench, and in the, Star-Chamber, Coram Con- 
cilits nostris ? This is a new doctrine ; and shall 
not the king judge? Did not Ed. 4, sit in per- 
son in the King’s-Bench, in a trial of Rape? 
and that famous justice Popham sat at the 
king’s feet, and other judges at the king’s side, 
and therefore called ‘ justiciarii a latere -regis ?’ 
Sure he forgot king James, wlıo adjudged two 
cases in the Star-Chamber, that of Belling 
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ham’s and sir Tho. Lake’s case. The book 
doth no way warrant his inference ; the book 
doth say, the king shall not judge, but saith, 
“ that if a man be convicted before the judges, 
the king”’shall not set the fine, because he hear- 
eth not the case. 'Ihis no way concerns our 
case. | 

That no law can be changed but by act of 
parliament, as a naturalization, and a legitima- 
- on; nay, no writ of error but in parliament, 
till by the statute of 27 Eliz. and ıhat the par- 
liament is Curie Regis, and cited 34 Ien. 8th, 
Crompton’s jurisdietion ; the kiog is at no time 
in sach state-royal as in parliament: all that 
was made out of this, was, that this was & 
change of the law, viz. the writ fur shipping. 
We believe it is so far from being a change of 
the law, as ıhat it was the custom of all ages ın 
former times. Now he says the parliament is 
the highest court, and the king is ıhere at high- 
est both for magnificence and power; but yet 
out ofthe parliament, the king is kigg of Eng- 
land. It doch not fullow, because he may do 
it in parliament, that therefore he can do 
it no where else: and it is to prove a compa- 
rison, to say, that the king should have the or- 
dering of war as a generalissimo over his sub- 
jects and vassals; all the generals have their 
power from him. Oh! butthe king hath pro- 
vision for war. This is but a ounning insinua- 
tion, to make a survey of the king’s revenue, 
and to insinuate, with the people; and he be- 
gias with knighr’s-service, tenures, and these in 
dangerous places, as Dover, Durhaın, Chester. 
353 Hen. 6, Britt. that the king should not 
only have his wards lands to breed them up, 
but to maintain the wars in the mean time; 
and that knight’s-service 37 Ilen. 6, were in- 
stituted forordinary defence as horsemen. And 
because the kings of England, out of their care 
to have men traıned up had horsemen to follow 
shem, that therefore they shall hare no aid 
when the kingdom is in danger, is a strange 
inferente; shall we have no footmen, no 
archers, no slingers to be used in war, no 
guard at sea, because he bath some tenures of 
horsemen ? This doth not discharge the subject; 
this is hut for forty days, and was instituted to 
suppress the sudden incursion from Scotland. 19 
Rich. 2, Guard. 105. pl’ Tenure; they do re- 
strain particularly escuage and knights-service 
to Scotland and Wales. 22 Ed.1, for Gas 
coigne afterwards discharged, but not for Mr. 
St. John’s reasous. Rot. Claus.‘ 5 Ed. 2, m. 
47, tlıese were discharged of escuage, because 
the king was not there in person, and because 
it was extraordinary. Rot. Scot. 5 Ed. 1, m. 
97, that record doth shew the kings of England 
did conceive that they were somewhat less 
than enemies that refused it; for foreign service 
I never meant to object it. 

Then he saith, that escuage is te be assessed 
in parliament, though for the defence of the 
kingdom.—If tlıat were the proper question, I 
could shew when. eseuage was not by parlia- 
ment, for it was by anotheı reason. It was al- 
sered by an act of parliament, 17 Johannis Sta- 
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tute de Running Mead, Nullum Scutegium, for 
it was not so before. Also it congerneth the 
subject as well as tlıe king. 9 Hen. 3, cap. 37. 
The true reason uf assessing in pasliament is 
this, other men were to have escuage as well 
as the king; now it is true thut rule, No man 
shall be judge in his own case, but therefore 
not the king; tlıat holds no proportion : and 
kings are saıd to do no wrong. The true reason 
why it was assessed in parliainent, was because 
the lords would take too much. This is from 
the business, I pass it over. 

Then he alledged, that the king is in actual 
possession of the Wurds. 

That they should go towards the mainten- 
ance ofthe war, he cannot shew any autbority 
worth the valuing, neither Bracton nor Brition 
hath any such thing ; for 35 Hen. 6, the words 
are ‘pur ceo,’ &c. The argument will be but 
thus ; Because the king out uf his especial care, 
out of his own land, provided sone tenures für 
that purpose, therefore he shall have notbing 
from ıhe subject, The king did never give, nor 
could give other men’s lands for those tenures ; 
for it is most apparent, the Normans came not 
William was no conqueror ; 
for after be caıne in, men did recover the lands 
which were their ancestors. That was the 
wisdom when Henry the Atlı took the crown by 
conquest, when he would have altered the 
laws; No! take our laws, and take our lives. 
This is an argument no way conducing to the 
purpose, because he hatlı some horse by tenure, 
therefore neitber foot, nor provision for sea- 
light, nor trained bands, because provision is 
made by tenure. This is contrary.to all reason 
and experience: What obligatıon hath the 
soakman aud the p-owman’s tenures, what do 
they pay to defend them ? No consideration 
for ıt; these are rather insinuations than argu- 
ments-—Then it was. said, there were like 
tenures for sen, and he cited two or three ; one 
to hold the king’s head at sea, and sume such 
like, as if two or three tenures were like to de- 
fend the sea. It was also said of ıhe Cinque 
Ports, that they have many privileges allowed 
them for that purpose, 13 Ed. 3, Par’ Roll. 11. 
—Is the Cinque Ports service a conipetene 
provision to defenda kingdom against hostility ? 
I know no reason but tiie whole body should 
defend itself. 13 Ed. 3, m. 9, it appears ex- 
presly, that the commons made defence at their 
own charge. No man can be discharged of 
uns thing, that he did not keep; sn be- 
cause the subject is said to be discharged, is an 
argument that he was charged. That of the 
Cinyue Ports is not for the defence of the king- 
dom, but fer intercourse of merchants, not 
‘ Quande salus regni periclitabatur.’ 

Then they object, that tenures in ancient de- 
mesne were tallıable without consent, and their 
service for the king’s provisions in their house. 
No reason that should exzcuse tbem froin the 
general service ; for though it be true, that the 
king’s house emplays such tenants, yet the king« 
dom must be supperted by them and the ress 
of the subjects together. 
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Then he did object, there was another way 
of supply of extraordinary means, as mines in 
other men’s lauds ; and here he reinembered 
m. 3.Rich. 2, Prerogative Comm’, difierence 
taken between annual and casual revenues for 
Defence. 

. Then he objected, Rot. Parl’ 6 Rich. 2, 11, 
42, thatıhe king would live of his own revenues, 
and that the mines, &c. should be for the de- 
fence of the kingdom. Onslowe, who argued 
the case, said, that the king was the most ex- 
eellent person both at sea and land ; therefore 
the royal fish at sea, and the gold and silver 
suines at land, were given to lıım, because he 
was able to gire a staınp on money. And so 2 
Rich. 2, they of Londun prayed that the king 
would not put them to charge, but live on his 
own, and so your authority vanisbeth into 
smoke, 

The king must live, forsooth, of his ordinary 
revenues. M. 3, liich. 2, wliich expresseth, 
that the king at that time would do so; that‘ 
ıhe king, by advice for salvation of the king- 
dom, would use these things given unto him; 
that indeed was a reasonable thing for that 
time, but must it be now turned for a necessity ? 
6 Rich. 2, m. 42, pars 43, that good govern- 
ment be about the king; tben they petition 
that he would live upon the revenues of tlıe 
crown, and that all wardships, releases, maur- 
.riages, &c. should be for the defence. The 
king is very willing to do and ordain in this 
case, as by the lords of the realm may be 
thought best for his honour and profit; this is 
not a granting of the thing, but a referring it to 
his lords, at best it is but n temporary desire ! 
—-But olı! he hath the old Custonss, and Petty- 
Custoins, Tonnage and Poundage; of the lega- 
lity of taking of it he will not speak. If the 
king doth impose it on the merchants, he 
needetli not to take it of his other subjects. 
Duties to the king in this year, came to 
300,000). and that Tonnage and Poundage 
was granted for ordinary and extraordinary de-- 
fence. 3 Rich. 2,5 Rich. 2, 1 Mar. granted 
on condition, that by the staiute uf Wiuchester, 
they were bound to have arms, and no such 
statute for the sen. 

I shall answer all this; but for Tpnnage and 
Poundage, I shall refer it for a particular place. 
They say, the courts of justice are maintained 
by the king, the king hath a profit thereby, but 
the maintenance of them cometh out of’ the 
subject’s purse ; and the first-fruits were for the 
defence of the faith, that no heresy shuuld creep 
into the church. Therefore, because the king 
is lord of the English sea, he must defend it at 
his own charge, and not command the body 
nor purse of his ge towards it. A pretty 
argument ! He saith, the king hath the old cus- 
toms, which are the ancient inheritance of the 
erown, and so for peity customs, and that these 
must go for the defence of the sea. See a jadg- 
ment ın the Exchequer, in Edward 1sU's time ; 
search into the Fine Roll 3 Ed.’ 1, and see for 
what causes these old customs were. It was 
»ever said till he spake it, the old customs or 
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lesser were for tbis purpose. And for this say- 
ing that the statute of Winchester, 13 Ed. 1, 
doth enjoin keeping of arıus, and ıhereupon all 
defence comes, that statute was repenlcd by 
Pbilip and Mary, und set a-fvot by king Jan.es, 
and again by hun repealed. I shall shew Le- 
fore the 13 Ed. 1, many records for land-ser- 
vice long before : fur that statute doch only set 
a form of arms, and isnot the beginning of arms. 
So for ıhe objection of the king’s revenues, be 
it more or less. 

Now I shall come 10 Tonnage and Poundage, 
the darling argument ; which Laflirm was never 
given nor taken, of itself simply, on extraordi- 
nary defence ; I hase «een all ıhe grants of ıt: 
it may be when there have been nars abrund, 
and then the subjects in parliament have given 
Tonnage and Poundage with 'Tenths and Fif- 
teenths, they have been all s.id to have beeu 
for the deleuce. Tonunge and Poundage hath 
been given aud taken merely for an intercuurse 
of merchants ; and in that sense the king said, 
we do and must pursue those ends fur wluch it 
was granted to the crown. I shall make that 
appear by reason, and out of the grants them- 
selves and otlıer auıhoritics. 

If Tonnage and Poundage were merely fur 
the defence ot’ the sea, how was the kingdom 
to be defeuded before in thetiine of tlıe Saxons ? 
At the first it was 6d. a year, then to 2s. and 
35. for tounage and poundage ; tlıen 35. upon 
a ton of‘ wine, and 8d. a pack on merchandize, 
that was all for tonnage and poundage, the rest: 
was for old customs, If this was for extraordi- 
nary, how was the kingdom defended when this 
was given for half a year ? Trutb, it was for de- 
fence uf the kingdom, that is, with relation tn 
the intercourse uf merchandize; the recital 
1 Jac. saith, it hath been taken time out of 
mind. Hatb tonnagennd poundage been given 
tune out of mind? ’T'hen it was before Rıchard 
1st’s time: H. 6, he had it for life, the statute 
doth express it as plain as may be ; time out of 
mind is beyond the memory of any man living. 
The very interpretation of the statute explains 
it to be fur the safety of the sea, and iInter- 
course of ınerchants. In all ages befure the 
granting of tonnage and poundage, the kings, 
upon & general defence, have had other aids . 
than this by tleir own power. Ordinary charge 
for an ordinary defence.—I cuuld have given a 
legal answer, that it was not given unto the 
king; no act of parliament for ıt. Yea, but it 
is taken de facto. Shew your instruments then 


‚by which it was taken ; that had been a general 


answer, u 
But I shall carry the king’s honour along with 
his power and practice: Rot. France. 2 Rich. 2. 
7 Hen. 4, m. 23, Rot. 11. Tonnage and Pound- 
age granted to merchants to guard the sea for 
intercourse of merchandize; which sheweth 
plainly it was for that purpose. To put it with- 
out all manner of question, 6 Ric. 2, m. 8. 
Franc. Roll. pars 2. Merchants and mariners 
had Custodia maris, and the king granted them 
6d. a pound: dotlı any man think that he would 
trust the safety of his kingdom with merchanuts 
u; 
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and mariners? It was merely fur the guard of 
the sea for merchandize ; express exceptiom in 
the very grant, that they should not be bound 
by this to help against invasıon of enemies, un- 
less a royal power come, ‘ regali potestate ex- 
‘ cepta;' therefore tlıis was no extraordinary 
service. 7 Ilen. 4, Rot. Parl. is in the same 
ınanner. And ın theClose Koll, that tke Cus- 
todes maris should put there a lawful power for 
the safeguard of the sea against Ihe enemies of 
the king, except a royal power; tben notice to 
the king, so it must be understoond merely for 
intercourse of merchants. I can shew you a 
Bonk-case for this, 9 Hen. 6, 12. Quer. Case 
Title Custom. Bract. 26, he suith, That Aids 
and Subsidies are granted to the king, to tlıe in- 
tent that the king, by his admiral, should guard 
ıhe sea, to the end that merchandize may pass 
and repass; not a word of the defence uf the 
kingdom. And in anno 11, the king was at 
great charge witlı his navy; cast up the ac- 
counts of the sea duties, and then it will appear 
there is not left to him a penny for the detence 
of the sen. Impositions and prizage of wine 
was to furnish bis house, and not for defence of 
the sea. Not only upon this, but there was an 
ancient writer that wrote tlıa Doctor and Stu- 
dent, whose name was St. Jermine, who wrote 
in Henry the 8th’s time; he tells you, lib. %, e. 
15, fo. 153. The king, out of tlie old customs 
ofthe realm, as lord ot the narrow seas, is bound 
twice in the year to scour the seas, but not 
against all outward enewies, but only to put 
away pirates and petty robbers. Hlistory of 
Tonnrge and Poundage. 25 Ed. 8, Parl. Roll. 
m. 11, the commons Jid pray, that Gd. of the 
25. asack of wool, an of a ton of wine granted, 
that the merchants might have safe conduce 
over the sea, if it would please the king: the 
merchants for that would ınake their own. con- 
duct. Allthe Rolls go in that manner. SR. 
2, 2 Hen. 4, and they cannot shew that Ton- 
ange and Poundage was ever granted for extra- 
ordinary defence, unless for some great defence. 

Next he alledged ıhat sea duties were barne 
by every man in the kingdom, and that secun- 
dum statum; 22 Ed. 3, m. 4, Parl. Roll. wbich. 
aays it was in charge of the people,‘ et nemy des 
* merchants —Al) men must bear proportiou- 
ably their share in the charge of defence; what 
consequence is this? because tlıe first or second 
year out of tbe subject’s purse for their commo- 
dities, therefore their lands shall be discharged 
ja cases of extraordinary defence. 

Oh! say they, but this may be donc hy par- 
liament.—By a may-be a nınn may answer any 
argument; but a may-be will never answer a 
bill. 23 Ed 1, Rot. 3, dors. tiıe writs were in 
October, the parliament at St. Martin’s in win- 
ter. In that to the archbishop of Canterbury, 
the king doth but a little compliment with the 
clergy, and telletlı them he knoweth what dan- 
gers were abroad ; the business of shipping was 
done before the parliament, so the parliament 
might consider of it afterwards. That it was 
done afore, appears; this parliament was not 
held at the day, but the king dotlı prorogue it 
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till after St. Andrew’s day, because he was busy 
in preparing his sbipping ; so they came about 
shipping wlen it was gona to sea before, for the. 
writ of swnmons was the 1st of October, the. 
day of meeting after St. Martin’s; tbat to the 
archbishop was the S1st of September; the 
ship writs Aus. 28, and Sept. Si, then the rest, 
the Srdl and 6th of October; but all long before 
the meeting of the parliament, and so all ground- 
ed upan (itmay be.) And to say that the king, 
because he did a thing voluntarily, therefore he 
must be necessitated to it, I know not wlıat ar- 
gument itis. Henry 7, indeed,did bring things 
to parliament for the advancement of his own 
ends ; did queen Elizabeih seud any of her 
commands out of parliament? and yet the sub- 
jects gave her subudies. 24 Ed. 1. Summons 
there for the clergy to come jf the truce did, ne 
hold with France. Ithink it not fit atall umesn, 
whea it standeth upon intelligence, t» commu- 
nicate it to the whole people. 26 Aug. Sum- 
mons to parliament, divers writs ın February 
and April before, no money granted in tbese. 
parlisments; therefore to tell us it might be by 
parliament is a poor argument.—Walsingham 
saith, Allegiance bindeth tbe king to protec- 
tion, as well as it doth the subject to tribute. 

The subject batb a double protection from 
injury and wrong, in times uf peace by his laws, 
and in times of war by his power: must this be, 
done by the king’s single persou ? No, it raust 
be done by ıhe bodies of his subjects at their 
charges. Indeed it is fit that particular soldiers. 
should be paid.—Oh! but they tell us, that 
Fortescue, Chief Justice of the King’s-Bench, 
to shew the law ot Englaud to be better than 
the law of Frauce, saıth, tlıat nothing cuuld be 
taken from the subjects but by parliament. 
That is in the ordinary way; doth he say, that 
no man shallcontrihute to defend himself in ım- 
minent danger ? “ Ne verbum quidem.’ 87 Ed. 
1, m. 7. Pat, there the king saith he did not buy 
lands, manors, or castles with it, but did ie to 
defend the wlwle reaim; nu more doth eur 
king, but only to defend himself and the king- 
dom. ' 

In 33 Ed. 1, rot. 10. It ıs objected that a 
clerk sued for his salıry, and had it allowed 
kim :. and the king supports His courts by the 
fines. But they came from the subject. And 
may not the kiug give a salary when be pleaseth’? 
14 E. 3,c. 1, and thiswere prest to prove, that 
ads, though grauted ın parlıament for defence, 
should not be brought into example. These 
were not to be spent for the safegunrd of Eng- 
land, but Scotland and France; and so it comes 
43 Hen. 3. When the tenants 
came with greater charge than sheir service re- 
quired, “ non trahatur in exemplum.’ True, if 
tenants by knights service at that time did no 
greater service than they were bound ın time of 
dauger, it ıs but reason that it should not be. 
drawn to be yearly, to make their tenures 
higher. Plonden fo. 315. Wiseman’s case. A 
covenant to standseized to the use of thequeen, 


' ın consideration sbe is head of the common- 


wealth, held no good cansideration to raise an 
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«use, because there wanteth quid pro quo; and 
the king, er ofhcio, is bound to do that.— Under 
my lord Coke's favour, it was not in the case. 
The case was upon divers good considcrations, 
and he pat this in by way of adwüttance,. 1 

‘can shew when this was declared t» be no law. 

Next, they alledge, the king is in pogsession 

of the service öfthe Cinque Ports, aud of ton- 

nage and poundage, and this appears not to be 

'expended; aırd of other duties for the defence 

"ofıhe sea, an “ Lex non facit saltum.’— Tem- 
pus belli, I reserv& for anetlıer place, for that is 
one nfthe three things considerable in this ar- 
gument. That learned gentleman, Mr. St. John, 
did Confess that (as necessity requires) when the 
safety of tlie kingdom is in danger, the subject 
is bound. If it were material to make it appear 
whether any thirg were spent or not, it should 
‘have been pleaded at the Exchequer, if he 
would hare taken any advantage upon it. 

But adınitting they had been all expended, 
yet the property of the subjects goods, saith he, 
cannot be altered out of parliament. He did 
egree the kingdom must be defended, and did 
yield, that for themanner of it, it did not belong 
‘to the peopte,. ” 6 Ric. 2, 2 Ed. 1, men and 

- money belong to the wars; the commons did 
acknowledge ıt belonged to the king for order- 
ing m alltimes; the caution of former ages was 
to demand it in parliament. 

We shall chew in all ages, the king did ıt 
without parliament. This is a pretty thing, 
that the king is to direct the war, and yet shall 
hare neither men nor ınoney without asking his 
"subjects leave. And for that of property being 
"taken away, in tlie opening of my argument I 
cleared it, I shall not trouble you with repe- 
tirion ef it.—Oh ! but they tell us, the king 
hath bnrrowed money to spend in the wars, 
nnd promised to repay ıt, and that without a 
Salvo of his right; this is an argument they 
think worth cunsideration. 48 Hen. 3, 16 Pat. 
"I koow no law that barrech the king from bor- 
rowing of money, as he hath occasion. Is it 
not of necessity that the king must borrow, 
notwithstanding both ordinary and extraordi- 

-nary? Must the king carry millions about 
‚kim? His occasions may be such as he wrust 
borrow, and also fit it is that it should be paid 
again. Doth any man think, that ifthe king 
‘doth borrow 10,000/. of any particular man, 
he must not be repaid again ? 48 H. 3, m. 15 
or 16. Power is given to the earl gf Leicester 
'to resort to the city to borrow money. Great 
‘reason, because it is the chamber of the king. 
— But the king’s money nut coming in, he de- 
sireth to borrow so much of the city, and ıt 
‘shall be paid when the other money cometh 
in; the end was for the defence of the kinsdom. 
But that therefore the king cannot command 
aid from his subjects, because he borrows of his 
subjects, is no good argument, 

hen he $aith, tbe law delights in Certain- 
ties, as in the alds “ pur file marier,’ and fö 
inake his eldest son a kuight ; these are certain, 
25 Ed. 3. All defente is uncertain, till we 
know the offence ; certaiäly he must be @ wise 
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man that can do it. How shalla man know 
how to defend, and not know what the defence 
will require? whether ten or twenty thousand ? 
and must ft not be proportionable to the 
offence ? Is not this suscipere mujus el minus 
Where is the argument, that because aids, 
which were uncertain at common law, are 
made certain by act of parliament, therefure 
must this be certain, fur which there is no act 
of parliament ?—Oh! but the Taillage in an- 
cient demesne and burgage, they are certain; 
and Mr. IHampden he was assessed at 20s. it 
ınight have been as well 20/. this is uncertain, 
it doth rest only in the king’s mercy. 

The writ taketh care they shall not assess un- 
equally: if Mr. IIampden be too higlı assessed, 
Mr. Hampden might call the sheriff in ques= 
tion ; buı the sheritf of Bucks is rather to be . 
fined for setting him at so low a rate as 205. 
We kno% what house Mr. Hampden is of, und 
his estate too ; for any thing 1 know it might 
have been 201. well enough.—But to the legal 
part, some must be trusted with it, and who 
should be but the sheriff? and the parties not 
without remedy ifover-rated. Then they come’ 
to authority by jurisdiction, and that they that 
have privileges are not talliable, “ nisı pur 
€ grand cause,’ and tlıat escuage must be sct by 
parliament, which is by act of parliament; 
17 Juhannis, tliat it was called Magna Charta ; 
and so it wasin Matth. Paris, and contirıned by 
Hen. 3.—1lle speaketh of it as a thing of story, 
and these were fur foreign wars, as so not to 
our case. Oh! but it was admitted every man 
was to keep arms. 13 Ed.3, 11 H. 7,cap. 18, 
and whilst they are in their own eounties, to be 
drawn out of their own charge ; but not tu be 
drawn out of their own counties without wages. 

Henry the serenth, afraid of’his own title, 
makes a law, that no man should be ques 
tioned for beimg witlı the king in arms: this 
was ta take away the occasion of the people’s 
talking, whether they went upon just ground. 
—That many armies have been paid by the 
king. 2 Ed. 6, cap. 2, 28 Hen. 8, the rebels ın 
the North the king promiseth satisfaction. 11 
Hen. 7, cap. 1, the duty of the subject is re= 
cited in it.—What argument is this? We shew 
in all ages where the king commanded his peo- 
ple to attend him or his lieutenant, and you 
tell us that he paid other armies. 19 lien. 7, 
doth extend to wars without the kingdom, as ' 
well as within. 11 Hen. 7, this last did expire 
with his death, tiiis doth appear plainly, this 
was.by especial gift by the king. 4 Eliz. Dyer 
211. Expressiy it did not extend to the service 
of any other king but hiın. | 

25 Ed. 3, cap. 8. None constrained to find 
men at arms, but those that held by such ser- 
vice. Tiliis must he understood with relation to 
the tenure, they were not to come upon com- 
mon summons for eseuage; but when the whole 
kinzgdom was in danger, tlıat they should not 
come, was no excuse.—Oh ! 26 Ed. 1, Reygnod 
de Gray durst not levy men without pay.® The 


bo. 








® Baronibus elegendis pro hominibus Scot. 
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marginal note clears this, and so no part of our 
question; and it appears by Walsingham, fo. 
74, 75, that the king was acıuallv then in Scot- 
land, where hc fell from his horse, and lost two 
of bis ribs. 

In the next place they say, Trin. 31 Ed. 1, 
there is a refusal to go without pay. The war- 
dens ofthe marches of Cumberland and West- 
mornand wıit to the barons, that whereas the 
Scots lay near the marches with a great army, 
that tie pcople would not march out of theır 
counties without pay.—This iseasily auswered ; 
there were the East ınarches, and the West 
marches of Scutland, several counties belonging 
to each: what reason had they to go out ot 
their own marches, unless they had ınoney for 
the kecping of them in their absence ? Rot. 
Pat. 10, or 11 Ed. 2, pars 2, m. 26, for war of 
Scotland, 9 Ed. 2, the same discharged in the 
county of Norfolk. 13 Ed. 3, m. 38, the abbot 
of Ramsev, because he remained in his own 
county, discharged; it was no absolute dis- 
charge, but dum s.c intendit. 21 Ed. 3, Rot. 
Franc. Some are discharged from the custody 
ofthe sea, because they were prompti at home ; 
some for finding hobellers and archers, and this 
was by reason of a grant in parliament ; some 
were dıscharged, because of their stay at home 
to guard the coasts. This proveth the right of 
the personal service, and of thie contribution. 

Ansıther objection ıs that of 21 Ed. 3, Rot. 
Franc. that tbey should not be kept continually 
in array, but suifer them to stay in their own 
Counties ; but they were to vo as soon as there 
was any notice of an enemy.—This was for ıhe 
wars of France, and nat for the defence of the 
kingdom. Oh! but 20 Ed. 3, m. 6, Rot Scot. 
there were * Exploratores et vigiles,’ which 
were ° Incolarım ;’ but bow * de assensu et vo- 
"luntate ?” But this was nothing, for it was with 
assent in the Northern parts, and had been 
done in former times against Scotland. Then 
the 100 Rı.li of Ferersham, which I conceive 
rather maketh for us, than against us; for the 
castle of Tunbridge is to levy 153. for the king, 
pro sulvatione of tlıc castle, and to levy it by 
di»tress. 14 Ed. 4, cap 19, the king could not 
compel the suhject to sell victuals for wars, nor 
to providgfor tlıe cas:le in the town, 29 Ed. 1. 
That was for Scotland for payment of victuals, 
and who can cumınand a purveyance but the 
king? and that of the castle, it was the victu- 
alling of his own castle, and subjects were 
bound tn victual their castles, 8 Ed. 2, rot. 


99, the marche= provided for victuals, and par- 


ticular men paid for victuals, but they do not 
shew from whence that money came. The 
next ish ırses for the king’s service marked, 
that ifthey were lo-t they might be satishied 
for. 24 Ed. 1, Robert ——- lost *a horse worth 
20 marks, and received satisfaction in the Ex- 
chequer, somewhat also for wayes, m. 26, 
Ed. 1, rot. 105, 106. That is only a Concor- 
dat how men sbould be paid, what the horse- 
men should have, and what ıhe footinen ; for 
Yorkshire, Northumberland, and Cumberland, 
were tw have no wages from the king, but to 





x » 
ne 


inst Scotland : yea, thar is another thing, 
er Scotos ;’ ni that distincuon, upon 
stating ofthe case, will go throughont 14 Ed. 3, 
34. for castles. 24 Ed. 2, 72, 78, dors. John 
de Sandell. Berwick was taken from the Scots, 
and for furnisbing of Berwick castle, the people 
are compelled to trust him. Ob ! but ıbe pri- 
soners taken in the war, and hostages, were at 
the king’s charge. 8 Ed. 3, allowances ın the 
Exchequer for ıt. 5 Ric. 2, cap. 11, examined in 
the Exchequer.—The king, if he hatha prı- 
sonertaken in the war, he is to bave his ran- 
som; shall not the kirg pay for his ? 
4 Ed. 2, Rot. 12. Roger de Salvage, a Scotish 
prisoner, the king bore bis charges ; so because 
the king payeth the charges of a prisoner for 
which he hath benefit by his ransom, therefore 
he is to defend the kingdom. 

Dyer 16°. A man in execution cannot be 
forced to go to war. 

Our writ doth not desire to send men ın exe- 
cution to go to war, fur there are enough be- 
sides them. Then they ohject the borrowing of 
money, and the king paid again for it, pro nego- 
ts urgentissimis. Tbe king may bave occa- 
sion to borrow money, and reason he shoald 
pay it; nothing to the question. 

But the case is, whether all the people, for 
their wives, and for their families safety, and 
for the safety of the whole kingdom, may not 
be compelled to contribute to it? The abbot of 
Gloucester gave money to maintain a damsel, 
the king took his money for the present, and 
paid it back again. This was ad eronerand” 
conscienliam : that for things taken away with- 
out warrant, the minister should answer for it, 
not pay and repay, but shall hold themselves sa- 
tisbed with reason. But they object, that 26 
Ed. 1, a commission went out to inquire, * de 
‘ rebus captis, sire pro custodia maris, &rc.” 
and the king saith, that ‘ il fera tauns que se 
“ tenderont a pavse pur reason.’ True, ‘se 
‘ tenderont a payse, &er which is not to be 
understood, that the king will pay or repay; 
but that tbey sheuld hold tliemselves saushed 
‘ pur reason,’ that is, be would give them rea- 
son wlıy they should be satished. 


The Third Day’s Arcuuext of Sir EDWARD 
LITTLETON. 


May it please your lordship; I shall go om 
where I left; only inforın you of one Record, 
1 Hen. 4. The writ that went for the array of 
the bisbop of Canterbury, which doth recite, 
that whereas there was danger upon the sea, 
he and all his clergy should “ manus apponere 
“ adjutrices.’ .Ispeak of this, because it was 
at so low a time as Hen. 4, and it was, © pro 
* salut’ populi.’ . 

Coia’ Pl’ 14 Jac. Between Weaver and 
Ward, command came from the king and 
council, that the Train-bands in London should 
be mustered for the training and making of 
them ready to defend the kingdom. One in 
the training hurt his companion, and he there- 
upon brought bis action against him: and this 
was pleaded ın bar, that be was mustered by 
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pecial command; and this was adjudged a 

good justification, because it was for the pre- 
servation ofthe land : 28 Hen. 8, which recıted 
that the king did pay them in Lincoinshire ; 
but for the other, be saith, that he shall re- 
member their pains. 

I shall now go on. It was objected, that by 
the statute of William 1, the people should en- 
joy their lands freely, * sine omni injusta ex- 
* actione sive tallagio.’ This was for money to 
be received for a general thing ; but chat it 
was not for this thing appeareth ın one chapter, 
that knight-service tenures should do what be- 
longed to it. T'be rest ‘ sunt fratres conjurati 
* ad monarchiam An;lie defendend’: 14 Ed. 3, 
ehap. 1: 25. Ed.3: 1 Ed. 1, Walsingham 184. 
All these are set aside by the statute, and con- 
cern Dot oür question. ÜOurs is rateable and 
proportionable, according to old practice. And 
it is One thing to compel a particular man, and 
another thing to set an equal rate upon thc 
whole.kingdom. 

Ult. Feb. 3 Car. A Commission of Loans 
for the Defence ofthe Kingdom. They mean 
the commission, which was a consideration to 
levy monies, by reason of the necessity of the 
times. It appeareth in the Journal Book to 
be for impositions, or otherwise to raise monies 
not concerning this question. It appears by 
that, that the king gave a gracious answer unto 
it; and that it was done for the present time 
only, a warrant for advice only. It was done 
to raise money in general; but no determina- 
tion ofright, and said, at your desires it shall 
be cancelied. Then there was a commission 
for Loans, 5 Feb. 2 Car. and this they say was 
for the defence of the kingdom. It appears it 
was for the defence of the Palatinate and Den- 
mark, and for that a bishop was sentenced for 
his mistaking; Mr. Pym brought up tbe Articles 
against him, 

I shall now come to an objection, worth 
the making by Mr. St. John ; and because it is 
a thing not truly understood, but taken at ran- 
dom, I shall crave your lordship's patience: 
and that is the statute De Tallagio non Conce- 
dendo, 25 Ed. 1, made after the king went 
into Flanders, and agreed upon here by the 
= as viceroy, and afterwards sent into 

“landers to be sealed by the king, as it is put 
in some books. The words are general: no 
Taillage to be taken without tbe consent of the 
lords in parliaments. For this I desire the li- 
berty to inform you nf the story of the tiınes, 
to make a better answer. This is not all, in 
some Statute-Books it is not mentioned; in 
others, no king’s reign mentioned. And in 
Ed. 1, no year of it, and now tbey would ap- 
ply it to the 25 Ed. 1, and this they would 
ground upon the compelling of Aid, 23 & 24 
Ed. 1. And the commission in 24 Ed. 1, did 
issue upon that, and consequentiy that this 
aid was the aid complained of, and: then re- 
dressed. 

Walsingham, a monk of St, Albans, they 
rely upon for this, that wrote some seven-score 
years after the taing was done. Sir Edward 
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Coke saith, Chronicle Law is not much to be 
regarded. True, he saith, Chronicle histories ’ 
may shew us the times, but if it tell us what the 

law is, we are not to believe them. No histo- 

rian, that I ever knew yet, ever read tbe Re- 

cords, and therefore no true history ; for the 

most part tlıey are taken up in Paul’s, or the 

street.—To take something in consideration, 

by way of stating the case, upon the statute 

Confirma. Char. and the other De Tallagio non 

Concedendo, tlıat is, that no aid shall be levied 

but by consent in parliament. 

The first statute is, that no such aid shall 
be levied, the nature of it, aud the acts them- 
selves rightly compared, there remains no scru- 
ple against the case. Tihree things for the true 
understanding thereof must be considered. 
First, What kind of aids had been in use be- 
fore 25 Ed. 1, and for what they are taken. 
Secondly, How and what nee was given by 
that statute.e. And, Tlirdiy, How far that 
statute De Tallagio non Concedendo is in force 
and authority in this case. 

For the first, it appeareth in the common 
story, that in 21 Ed. 1, the king of France had 
seized all the duchy of Gascoigne, upon pre- 
tence that he did not appear at his parliament 
at Paris upon a summons. Thereupon the first 
took a course for the regaining of his duchy, 
and the war continued with various success, 
till 25 Ed. 1. And he had also war with Scot- 
land and Wales. For though Wales was taken 
12 Ed. 1, yet there was oe Madox who pre» 
tended himself to be of the blood of the prince, 
ull 23 Ed. 1, and tillthat year they were not- 
quieted. And he having all these wars against 
Flanders, Gascoigne, Scotland and Wales, some 
at one time, some at another, and most alto- 
gether, divers aids and supplies were taken 
upon tbese occasions of several natures; some 
were by voluntary grants of the people, some 
were by iımpositions and levies by the names of 
taillages or taxes to be paid to the king, some 
by assessment of lands, as the abbot of Roberts- 
bridge, 25 Ed. 1. All this appeareth by the 
commission to enquire of extortiion. And be- 
sides all ıhese, some: by prizes of gonds and 
money taken from the possessorg without any 
payment, rates, or taxes. Nay, there wasthen 
ransacking of the monasteries, and taking of 
the monies found there; Mr. St. John’s cause 
for money taken out of their treasury : and be- 
sides all these, there were some by way of ran- 
som, as Mr. St. John rightly observed, and 
shewed his learningand indostry, that theclergy 
upon their denial were put out of the king’s 
protection: and they did rausum themselves 
by giving a fifih part of their goods. Pat. 25 
Ed. 1, m. 11, pars 2. The people being thus 
grieved with such aid and prizes so» extraordi- 
narily taken for the maintenance of foreign war, 
obtained that it might be enacted, that such 
aid in a relative term ınay not be granted nor 
taken without tbeir consent, by the statute ot 
25 Ed. 1, and Confirma’ Char. Observe this 
one thing, the markets of England three years 
before had granted the king subsidium pre 


. Char’. 
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guerra, upon every sıck of wool five marks; 
three marks upon woolfells; upon every pack 
of skins five marks: and this was granted of 
their own free-will, and this was to continue 
for tno or three years: 22 Ed. 1, m. 2, Sine 
Roll. where it ıs there relicted. Next year, 
beiore Confirma’ Charta, all the laity, ezcept 
cities, buroughs, and ancient demesn, had 
granted to the king in subsidıum pro guerra, 
the i1th part of their good«, 24 Ed. 1, ın. 2, 
Pat. pars 2. Ad the summer before Confirma’ 
Chart’ an 8th granted by all the laity, except 
the cities and boruusbs;; and they granted a 
Kfch, and this was still for the war, 25 Ed. 1, 
m. 11, Pat. The application ıs this: Tihose 
many aids of these several kinds havmmg been 
granted for the war, divers men of tlıat time 
did doubt and fear, that however tirey meant 
it-but for a certain time, yet being not so clearly 
expressed, it might biud ıhem tor the future; 
and that they so doubted, appeareth by Con- 
firma’ Char’. And forasmuch as divers of our 
reaim are in fear, that the aid and taxes which 
they have given us before time towards onr war 
and other ee of their own gifts and good- 
wills, might turn to a bondage to them and 
their heirs; and likewise for tlıe prizes taken, 
we do grant for us and our heirs, that we shall 
draw’ no such aid, taxes, nor prizes, into a 
custom, for any thing done hereuntore, be it by 
rule or any ötlıcr precedent that ınay be found. 
Tien my lords, for no occasion such manner 
of aids, taxes, or prizes shall be taken hut by 
comınon consent; but it endeth not 30, saving 
the antıent aids and prizes due and accustoıned. 
"This being the state of the case, be pleased to 
observe the complaint of the people; tlıis kind 
of aid, rt is plain, was never meant there, when 
® salus populi periclitabatur,’ and may be levied 
wotwithstanding the statute:: for tlie act is only 
against such kind of aids as had been volun- 
tarıly granted by the people, soıne by mer- 
chants, and snme by others, that they shuuld 
not be taken against their wills hereafter, but 
by consent au serie Such is a relative, 
it is not general no aids, but no such aids. | 

Secondly, it refers to those that were volun- 

tarıly granted to the king for Scotland and 
Wales, and his other wars. And another 
reason why these aid» that had been for the 
custody of the sea, could not be said to have 
come of tlıeir good-wills : for observe the abbot 
of Robertsbririge’s case, it appears plainly it 
was done agninst their wills, for the custody of 
the sea, by virtue ofthe king's writ. 

August before Confirm’ Char’ tlinse that had 
iven an 8th part, they did obtain expressiy 
etters patents, that such their free gifts, here- 

after miglit not be in seroituten, 25 Ed. 1, 
that is tbe very thing. doubted in Confirn. 
Now those ıhat had granted an Sth 
had no reason to do it, for they had a charter 
to free them, but the other had not: and there- 
fore the Statute might well say, some did tear. 
So upon the whole matter, there are no other 
ards but these voluntarily granted ar that time, 
none in the body ofıhe act but those granted 


with a good-will, for those foreign wars; and 
the forty shillings recemed by the kmg upem 
every sack of wool, with three'marks granted 
22 Ed. 1, was by the merchants only for the 
war in Gascoigne; and thbereupon it was 
enacted, tbat ıhe king should not take such 
things but by consent. 

here is also m the statute Confirına’ Char’ 
an exception, that all antient aids due and ac- 
customed were excepted; and therefore what 
kind was meant in the body of ıhe act, the ex- 
ception makes clear, antient nids excepted ; 
this was an ancient atrd; and therefore never 
meant there to ıintroduce a new law, that no 
aid should be taken, but’ ao such aid. No ım- 
positiom should be taken ; but tlıe practice uf 
all ages shews this hath been lavied ever since, 
from time to time, which is an interpreta.ion 
oftbe words of ıbe law. This I do opeu, to 
make way to the sıatute De Tailagio non Con- 
cedendo. Thrice m the statute ıs this word 
(such) but that ıhey sliould make use of that 
statute De Tallagio non Concedend», of Aseit, 
without relation to ıhat;; wLiereas ft will appear 
it is a merc extract out of ılııs, and no staiute 
itself: for debate of What; this De Tallagio is 
the sıme with tbat Contirm’ Char’, it ıs a plain 
extract of it, or some otirer thing at some other 
time. Sometime in some printed book, * nul- 
‘ um Tallagium,’ uo ards shall be taken by the 
king: sometimes without notes of time when 
made, and at the best it is no more, but it is 
sard it was made in thetime of Ed. 1, 

If we siali compare Confirme’ Char’. and 
the artiches that were in this, we shall find it to 
be notlung but an extract out of that statute, 
and thut it was no act nf parliament. And to 
make it appear it was an extract taken out uf 
it, observe the general heads, De Tallagio non 
Cuncedendo. First tlre charter against prizes. 
Secondly, Another against wool. Thirdiv, A 
general confirmation of the laws and Iıberties. _ 
Fourthly, A panlon to divers lurds there. — 
These are the things in wbich they would make 
it a statute of itself, all expressed in Confirm’ 
Char’ they du not differ in substance. A sixıh 
head is the very year of the 25 Ed. 1, for the 
pardon of those lords was made 5 Nov. 25 Ed. 
1, this same was scaled by tire king word by 
word, provei by the statute-roll, the very same _ 
roll that bach Confirm’ Char’. the next fol. 
The monk did wistake tlıis statute. No man 
will believe a munk, that wrote sevenscore 
years after, against a record. 

Ishall shew what was sent over intn Flan- 
ders, and that was Confirm’ Char. and did bear 
date the 10th of Octaber, the king heing then 
in Flanders, and was there sealed by the king 
himself. That it may appear, there is no 
manner of question ofit, here is the very copy 
of the statute-roll; and the whole Coufrm. 
Char’. is recited verbalim, in wiıtness, 10 Oc- 
tober 25, of our reign: whereas Walsinghaın 
saith, that this very charter, word for word, 
was seated in Flanders, under the gfeat seal of 
England, 5 Nov. 25 of vur reign, and sent 
lack into England. For tbe stature-rall 
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against tbat time, dyth expressiy say, thas thıs 
was the charter that, was sent over into Flaa- 
ders, and hath the same teste, word for word: 
and this was sent beck into England tu coafırm. 
it further. The next thing'that followerb upon 
the same date and roll, ıs the perdon of the 
earls; this was dated 5 Nov. after this Con- 
firm’ Char. was sealed. 

They have not yet shewed that tlus stastute 
De Tallagie non Concedendo was ever entered 
upon the roll; nay, it could not be entered : 
who would think that an extract of an act of 

arliament should be entered upon the roll ? 
ir they can quit Mr. Walsingham, they are wise 
men : they must carry the practice of all times. 
Where dıd any man see that this act of parlia- 
inent was ever shewed to discharge men of the 
defence of tlie kiugdom since 25 Ed. 1? Did 
no body know this mystery to plead, not to 
defend tbe sea and their land? Did no man 
heer of this till now? Shall this, ageinst all the 
practice of the times ever since, take away 
such a flower of the crown, a3 to compel people 
to grant asd for the defence ofthemselves? A 
harsh construstion !-—If tbis should be true, it 
“would destroy even acts of parliament : to 
wbat purpose is that statute made af tbe 25 
Ed. 3, if that were totally taken away before? 
and if no aid, those ads * Pur Alle marrier, &xc.’ 
. aretaken away also. Nay, if this be an act 
of parliament, when was it made, before the 
25 Ed. 1, or since? le appears not when: it 
is indiviguum vogum, 1% know not what, but 
in tsuch an extracı. Nay, if this be an act of 
parliament under these words, no taillage is 
equivocal as well as aid; that is proper taillage 
that is laid upon villages. 25 Ed. 3, 100 
Avowry. Eatries 406. b. 8. Ed. 2, Execution 
15 Ed. 3, 106 Avowry. A-rent may be re- 
leased by tbe name of Taillage: no mention of 
this ın all ages. 

Then it was objected, that 25 Ed. 1, m.?. 
pars. 2, expressed ın the king’s proclamation 
32 Aug. before ever be was going into Fian- 
ders, that he was sorry for the nid 'demanded 
of his people.—Let him remember for what 
reason he did demand those aids which be was 
sorry for ; they were aıds granted not for the 
defence of tbe ;kingdom alone, but for tbe de- 
fence of the kingdom mixed with foreiga de- 
fence by reason of wars with Gascoigae, Wales, 
Scotland, aud elsewhere , for that s was for 
foreign wars. Upon this followed the commis- 
sion, 26 Ed..1, Pat. that went to all the king- 
dom, which makes for us, 

There are three parts in that commission : 
1. To. observe if the oficer did any thing with- 
out warrant, tbey should return it. 2. If done 
“wrong, the king would. answer it. And, 3. They 
should be-satisfied with reason if the king did 
warrant it. The answer thereunto given was 
upon another construction made of the words 
of the record in the parliament 2 Ric. 2. The 
cause was this: the chancellor declaring the 
cause of calling the parliament, he doth slıew, 
thaı the king, in the end of bhe last parliament 
had assigued some lords to be of kis constinual 
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‚ eouncil for theyear following ; the aumber was ° 
| seen tbat were assigned, and they were sworn 
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to give good counsel far the aid of the kingdom. 


ı These counsehlors treating of ıhe perl of ene- 
‚ mieg fropa, all parts, and tbe matter reguiring 


dispatch, they durst not undertake the orden- 


!ing of so perilous a. thing, therefore ordered a 
‚grand epuneil to be amembled. The grand 


cauneıl waea nssembled, to whom was shewe 
the gress pesil and mischief of ıbe king. 
dom apart, by.war, by land and aea;; and ıbar 
nothisg wäs remaimiag in tbe treasury for tlıe 
maintenance of war : For a final conclusion, that 


it eannot be done without perliament; tbis wag 
the English ofit, and ie the mean tiıne an 
army might be landed: And for the preseu® 
supply of the charge ofsuch an arıny, they lent 
the king great sums, which by great security and 
osher things, he did engage himself to pay; 
Upon this the lords did advise how it might be 
done with the least charge to them all, and 
how the king’s right of his crown, and otker in- 
heritance beyond the seas might be safe, and 
the king, kiugdom, and themselves defended, 
to the confusion of all their enemies : To this 
purpose the treasurer was directed to be ready 
to sbew what was expended the next parlia- 
ment, to be bestowed for the marches of Scot- 
land, Wales and Ireland; and said in that 
great council, they could not remedy thaı mis- 
chief without charging of the commons, which 
cannot be done, say they, without parliament. 
—It is plain, by the story of that time, and the 
werds :of the chancellor, tbas is way for the. 
maintenance of tbe war in France, Scotland 
and Ireland. And though the defence of the 
kingdom be mentioned with these wars, yet the 
main supply was for these foreign wars, 

In thenext place, a little hefore in the par 
liament, the like aid for the like occasion was 
desire by the king, 2 Ric. 2, m. 24, 25, Part. 
Roll. What did the eommons say now ? They 
auykt not to bear such foreign charges. The king 
gave ihem a fair answer, admonished them, for 
Gascoigne cencerned the kingdom of England, 
for ıhat isas a Bulwark to the kingdom of Eng- 
laud : Burbacon is an old Fort deHors ; for the 
aid demanded in that parliament was with this 
relation as consonant ; both together concerned 
the defence oftbe kingdum, that they might be 
bulwarks for she kingdom of England. —In the 
next place, who spake these words? The lords, 
said bey, could not remedy the mischief witb- 
out a parliament. The lords assigued by the 
parliament, they must not do it; It is depend- 
ent upon the other part, the lords could not do 
it that way. 

But shall we-come home, and speak plain 


prince. It doth appear expressiy, that ıhese 
tliings were brougAt into the parliament for 
advice, which were ft for royal authority, 
for expence for wars, and for counsel, and fur 
governing ofthis realm. Tt appenra further, by 
the very chancelkır's speech, that the couneıl 


hag heea beretofore ordaiped for the guarding 


they might remedy this mischief, they say, that 


English? We know this was 2 Ric. 2, a young . 


pn 


Ed. 4. 6. Brian’s Opinion. 
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of the kingdom, 3 Rich. 2, Rot. Parl. This 
parliament taking notice of the king’s tender 
age, they took much power unto themselves. 
There was to be a council for the gnverning 
ofthe kingdom in general ; but the counsellors 
should be chosen to govern the state for two 
years, and tbese counsellors hot to be removed 
from the king without the parliament ; and 
snore thıan that, his treasurer was to be govern- 
ed by the parliament, and his counsellors 
chosen in parliament., 

At the end of the Petition of Right, neither 
lords nor commons, jointly Nor severally, can 
make a new law without his consent ; and that 
your lordships, and none but you, are the in- 
terpreters of the law, wise king James: did 
declare. 

"The next thing’considerable is, tempus belli 
to defend it. It is when tbe condition of the 
time is such, that the current ofjustice and law 
is by such violence stopped, as jJudges do not 
sit, nor sherifis dare execute their oflice, nor any 
eourt is open, especially the Chaucery, which 
is Oficina Justitie. It was said there wasa 
time when the king might command this levy, 
to which they did agree : They did agree the 
king might command this levy when he hath 
proclaimed a war, though ne stroke strucken, 
no danger, nor armies, nor opinion of any force 
coming ; this doth put it into the king’s power 
by their own consent. And by all reason, 19 
How many wars 
have been proclaimed in this latter age? No 
war denounced in 1588, though consulted of 
ın Spain; and they did not think fit to de- 
nounce a war, saith sir Walter Raleigh; those 
days are past. Now they begin by tlıe sword, 
»ot by the trumpet or herald. 

Io the next place, they say, ifthe king be 
in the field with his banners displayed; this 
they say was tempus belli. Cannot the course 
of justice sit then, but there must be a peace? 


‚ s9 Ed. 3, Rot. 10. Did not the court of justice 


sit then ? Our ordinary printed books shew 
what causes of law then were. And in Henry 
6’s time, in all our civil wars, and in Henry 
te 7’s time, they sat then. But the true time, 
to make it tempus belli, is to make a war 
against the king. 

In the North, towards Scotland, when the 
enemy approaches, is it necessary that it must 
be a time of peace, because the court of justice 
sits at Westninster-hall? There may be then a 
strong war in the North and West, as ever was 
in England, when the court of justice sits here. 
That tempus belli may be in some places of the 
kingdom, and in some places not, appeareth 33 
Ed. 3, and who shall discern if there be any 
danger ?— They agreed in general, the king may 
do it, and that the power of discerning is in his 
majesty : I shallleave it in the king, till Mr. St. 
John finds a third person to do ıt, 13 Hen. 
4, fur the murage, they say tbat this dotb only 
charge tlıose tlıings that are venalia, for men 
are not compelled to go to market. How shall 
they then live? True, it is not compulsory to go 
thither, bus it is compulsory to pay the money. 


1 Rıc. 2, m. 176, pars 2. A petition from 
the city of London, to bave all owners of lands 
t6 be rated with tbem in the danger of wars, 
not having lands in tenure to do ıt.— This doth 
make, for us; that not only merchants, but ever 
man in the lieu of tenure todo it. The lord 
St. Albans saith of Henry 7th, that kings may 
fall from their absolute power when they see 
cause, but not be compelled to do it. They say 
supplies are called those things, sine non 
the kingdom may not be defended: And be- 
cause there is a way by parliament, therefore 
no other way. R 

They say, it will not be afiirmed that the king 
hath the same power for an offensive, as de- 
fensive war; I afürm, nor defend nothing; the 
parliament is a great body, and the kingdom 
ınay be lost in the interim. Then they alledge 
there is forty days for essoinage, and tbe like 
for parliament.. Many times things .are im- 
possible, and inconvensent to be done by parlia- 
ment. 

First, impossible ; the necessity may be such 
that it will not brook the delay of a parliament. 
48 lien. 3, summons to the Cinque Ports. 
They coıne day and night to the king when any 
danger is. It hath been said, that there are 
seven months between the teste of the writ 
and the ships being at Portsmauth; in thar 
time a parliament might have been summoned. 
The great one, and the true answer is, that this 
resteth still in the king’s judgment. If the 
king hath intelligence that foreign states will 
set out the next spring a fleet, and for con- 
veniency of his .people sendeth seren months 
before-hand to raise this ard ; hath tbe people 
any cause to complain of this? Mr. Hampden 
are not paid the money yet, being two yeare 
after. 

lf ıhey should have gone by parliament, see 
what rubs in this case might be. Forty days 
are spent before the parliament sits: Then 
wben they meet in parlıament there is a cere- 
mony in choosing of a Speaker, solemnities in 
these take up time: Then the lords take things 
into consideration, then they must have con- 
ferences and dispuses with both houses ; before 
they agree, the kingdom may be lost: In the 
mean time, suppose this Comes in some reason- 
able time, to make assessments first in the 
cities, then in the burrouglıs, then particular 
assemblies, then divisions; and after all this, 
there must be collectors re to levy the 
money; what a great deal of time is spent in 
all this, every man may see. 

Our county, say they, is an inland county, 
and they caunot find a ship suddenly ; and 
therefore the greater the king’s mercy and 
favour to lend then his ships instead thereof. 
When all this is done, and ships provided, rea- 
sonable uime must be allowed to sail from the 
North te Portsmouth; but this doth solely rest 
in tbe judgment of the king. 

91 Hen. 8, cap. 8, an act of parliament not 
to take away any of their inheritance or lands. 
Here is no lands or goods taken away; only 
let them contribute to the defence.of them- 
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selves, and all is done. Mr. Hampden hath 
had none of his goods touched. They say, for 
shippiog it was done in king John’s time at the 
sübject3 charge ; but they do not meddle with 
land-service at that time. 15 Johan. 13, dors. 
Rot. Claus. king John had business beyond 
the sea. That this was rather for beyond sea, 
than the kingdum, appeareth thus: The writ 
saith, to hare such ships as would carry eight 
or sıx horses, and tlıat must needs be for some 
foreign service, and not for land-service at 
home. And it appeareth, Rot. Claus. m. 1, 
dors. the king was welllanded at Rochel. 

For the terms of the law, which concerns 
hidage and other things, Bract. 37, and some 
services introduced by common consent, I will 
not trouble you with it. To come to the case 
of the abbot of Robertsbridge, that arms was 
latd un bythe statute of Winchester.. That 
will not serve, arms was long before that time, 
They say the assess was in time of war; the 
French had burnt Dorer, 23 z.d. 1,and that 
the assessınent was not made by tlıe king’s 
autbority: hut it appears it was by the king’s 
authority, by virtue of his writ, 25 Ed. 1, Lo. 
Treas. Rememb. Leybourne was admiral of all 
the kingdom; and was Custos Maris et Maritin’ 
for some parts: but that it was for land-ser- 
vice, and not for sea-service. Custos Maris et 
Maritim’ are terms convertible ; he that doth 
one, defends tbe other. They have left no 
stone unturned to take away the force of this 
case, They tell us now, the clergy was put 
out of the king’s protection tlıis year, and so it 
appears in the Exchequer; but they have not 
shewed any such writ delivered into the com- 
mon-pleas, only Spencer’s word of mouth, that 
they should have no privilege there. Suppose 
it were so in other courts:; 25 Ed. 1, it appears 
plainly, that the clerey came all .to be ın the 

ing’s protection, and gave ransoıns: and this 
cause was not till Muchaelmas after. And 
whereas it is said, this abbot’s case did onl 
concern the land-service, it proveth both the 
one and the other; money for the sea-service, 
horse and nıan for the land-service.—Oh ! 
they say, 29 Ed. 1, Mag. Char. was not obserr- 
ed; and instanced John de’ Gray and Phiilip’s 
case. Whatsocver was the practice of that 
time, is not material. And for that of the 
Charter of the Forest, they say, though it be 
there said, ‘ Nullus emittat vitam velmembrum 
“ pro venatione nostra,’ yet one was beheaded. 

But what is all this to the safe custody of 
the sea? Nay, they have not shewed your lord- 
ships, that there was any thing in that great 
charter for the custody ofthe sea. 51 Hen. $, 
fol. 84, Britt. 117, Filet. et Fitz-Her. Lord 
Coke on Littleton. Perhaps question might 
be about this in the exchequer at this time, the 
case of Shoreham discharged of lund-service, 
because they found shipping. They that were 
nearest danger most fit for that defence; as 
tbe king, in the tenth year of his reign, sent 
only to maritime towns. 2 Ric.m. 42. They 
say Beverly was discharged, because it was an 
anland town, therefore no inland town ought 

voL. IIL 
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to pay. A writ directed to William Russel, 
adıniral, commandeth only the sea coags. 

18 Ed. 3, m. 35, Rot. Claus. Part. 1, after- . 
wards discharged, because of other service. 
And for thar of Beverly, a complaint ıhat 
they were to contribute to such a town to find 
a ship ; they say they bave privileges, but the, 
special reason why it was freed, was for reve- 
rence the king did bear to St. John de Berer- 
ly. Mr.St.John knows it; 120 ships granted 
to the two admirals, North and West, for ser- 
vice beyond the sea. 31 Ed. 1, ° de. inveniendo’ 
horses, because of great business in his wars 
abroad, ha bound tlıem to make galleys for 
foreign service. True, the king at this time 
was in Scotland, and kept his Christmas tlıere, 
Then come to 31 Ed. 1, as though he should 
do it by service ofthe Cinque Ports : Newcastle 
upon T'yne at their own charges : but when into 
Scotland at the king’s pay, then they came to 
this. 10 Ed. 3, m. 6, Rot. Claus, sent for 
sbips into Nortli-Wales and South-Wales; the 
writ did say, that wages used not to be paid for 
such service ; and did express in his writ, satis- 
faction should be given unfo them, not ofrright, 
but de gratia: and reciteth that clause, that- 
the people were bound unto it. 2 Ed. 3, 16 
dors, 'I'hat there should be three hundred 
pounds to relieve the fishermen, the king should 
not have it of the people of that town. They 
say all these records "being matter of fact, did 
occasıion the making of many statutes of re- 
dress. 14 Ed. 3, cap. 1, great aid for Scotland, 
France, and Gascoigne; 15 Ed. 3, m. 9, con- 
trary to Mag. Char. 22 Ed. 3, m. 4, 36 Ed. 3, 
ın, 9, no goods to be taken without consent: 
these are things comprehended within the Pe- 
tition of Right. 37 Ed. 3, m. 2, speaketh only 
ofthe great aids. 23 Ed. 3. Galleys made; 
they say the king paid for them: that is, upom 
the king’s own promise; but they say that is 
nudum pactum. hen they say, is the king’s 
word notling ? 13 Ed. 3, ma9, called a parlia- 
ment, propounded as on the king’s part; they 
are not liable to the defence of the sea. 
the commons have nothing to do with the 
guard of sea, why is it propounded unto them ? 

20 Ed. 3. m.— That the guard of ıhe sea 
henceforward be made at the charge of the 
king, as hath been promised, and there the peo- 
ple discharged. "They do not afhirm in their 
own case tlıere was any right. 21 Ed. 1, rot. 
Franc. m. 9. 2s. on merchants wools, and 6d. 
poundage for a certain time, and to cease fum 
quam, &c. 22 Fd. 3, 25. upon a sack of wool 
may cease. All these things were granted for 
foreign wars; and if tlie cause should cense, 
then the thing should cease. 2 IIen. 4, com- 
mission for building of galleys, the king would 
confer with the lords about it: then 19 Hen. 
4, 17, 21. touching the guard of the sea, net 
bound üunto ir. 

4 Hen. 4, 28 m. Tonnage and Poundage not 
to be taken without common cunsent. A pro- 
testation of the commons dotlı not bind the 
king, and concluded with nullum tempus occur- 
rit regi. 
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i .e iS no mention 

P ., as necessarily did 

.ımand in the writ, not 

„ıng’s judgment. For ought 

. parliament, even in the king’s 

aight have been called, and conside- 

„ten for a deferce. Here be all the 

altses ern which the conclusion must 

afise; and hitherto nothing material to make 

a danger to the safety of the kingdom, and so 

instant, that a suppiy numc aut nunguam must 
Come ın. 

Alth the ıses, I conceive, are only 
Considera a the conclusion will be but this, 
eorvenit accelerare ; but it is fitting to hasten: 

20 such necessity, though it be ‘ convenit 
celerare pro defeissioue reg’.’ Ifthat were 
materiäl, t.cannot be construed, but wich rela- 
Kon to the premises on which it is built. And 
whethenin feat of trouble, or danger, or loss, 
Kon eonstat: amd though it be “ cum omni fes- 
ünatione,’ yer it is’ * qua poterimus;’ and 
Chatis « es quod jure poterimus ;’ that 
1, with al the lraste that Ly law you can make: 
es hich way this is, your lordships have heard. 
-\0w, my lorıls, it appears on the record, that 
there was no such instant necessity, but that a 
Parliament might have been time enough; for 
hat it was observed between the test of the 
a and’ the rendezvous, there were 200 and 
; d das, whereäs a parliament requiretli but 
0; in the remainder of these 200 davs, tlıe 
Derlament t have considered of the mearis 
“ efence. . But I leave it to your lordships to 
Judge, notwithstanding those expences of time 
1 ney ‚reckoned up to your lordships by 
a olcitor; and though it be trie, that 
os are oftentimes long in deliberation, yet 
. tells us they chn be sooner. -If there be 
nis, we know that will force. 
now Fe bat opened this writ 4 Aug. T arı 
ae to the Mittimos ; "The only doubt 
er I Conceive in che Mittimus is, that where 
nn stands but Chus, in this writ is recited 
tenor ofrhe writ 4 Aug. and then the writ 
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goes on, amd saith, * Quia salis’ reg’ pericht&- 
* batur,’ and that is all ıhe clause in the recofd 
that gives colour to the case so to be made. 
Anl to the whole record we have demurred.— 
Here it hath been said, we have coufessed Mil 
by tlıe demurrer; and if that hold not, the 
kiog, who is the judge of the danger, hath said 
so, he hath certified so under the great seal: 
and on these depends the weight of both these 
processes. 
To this I have many answers, but I shall 4e- 
lect a few from many others, on which 1 shäll 
'v. My first answer is this; here the words 
that * Salus reg’ periclitabatur.’ These 
"ı shew seem to be positive, but in sub- 
- but relative ; and dre rather but a conb- 
at on the writ, or an abstract in point of 
those dangers mentioned im the writ, for tie 
tlause was brought in on the return of the writ ; 
and if we have the writ itself, the commerdt 
thereupon, or further explandtion thereof, is 


‚not material. ° My second answer is; I doubt, 


I say no more, if the king put particular rea- 
sons into the writ 4 Aug. whether the law, I 
speak of legnl course, doth permit any after 
writ to put in further clauses of the same nature 
with the former, to the same end. If the c&de 
be thus, then our demurrer will be no confes- 
sion of any such danger. 

In the next place, admit the words in the 
wtit had been positive, and niaterially express- 
ed; yet, according to our rules of law, it cas- 


"not make üse of that sense they are Now ap- 


plied unto : For the best, the word “ salus, bd- 
ing only proper to a physital and natural body, 
is applied here to a body politic. Itis but a 
metaphor, which tbe law will not endure 'in 
writs, for it would bring in great mischiefs. In 
wtits and in pleadings, metaphors are danger- . 
ous: We know not how ta’take issue upon it, 
and therefore it is no£ regularly allowed; but I 
leave it to your lordships judgments. 
There are no words ef the danger of tlfe loss 
of the kingdom, that is, such instant danger ; 
for apply the words to a natural body, as sulus 
J.S. is ın danger, it doth not presently imply, 
that he is in such instaät danger of death. A, 
doctor willsay a patient hath not his healtb, yer 
no danger öf death, it is the common speech; 
the same’ sense it must have in a body politic. 
If the words were good, and did imply a dan- 
ger, yet not such a danger as may hazard the 
loss of the kingdom ; for the words are only 
“Salus reg’ periclitabatur,’ and the thing may 
be never ın action, which twenty years bence 
may lose the kingdom. A man may say, that 
the safety of the kingdom isin danger. At the 
best, tie words will not make the case as it is 
ut, 
i Mr. Solicitor, out of his great care, searchin 
into every hole wbere he thought we might eb 
out, doubting our demurrer would not be @ 
confessioni sufficient, he takes in another help, 
which is this, that if this be go declared by the 
king’s opinion, and under the great seal, that 
this alone had been sufficient. For this tiere 
hath been urged, the legal weight of the king’s ' 
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aflirmation, and of a certificate under the great 
seal ; and both be coucluded in this case. 

My Lords, before I auswer to this matter, I 
‚profess, for my client and ınyself, that we make 
no duubt of the king’s word, and believe there 
was danger, though not so apparent to us; but 
only lotlı to allow it as sutlicient in a legal pro- 
ceeding, lest what his majesty, ın his own worth 
deservis, by after piinces might turn to a dis- 
advantayc. -That which we urge is, kuw far 
in foım of law this way be allowed, we shall 
argue, and that brjefly, jor the case needeth no 
help. For this point I take it for leuve, under 
your lordships favour, that in legal proacedings, 
and regularly, his majesty’s opinion, and certi- 
ficate in things of fact, is not binding. Yea, 
vut they say, it is matters of state and govern- 
ment. For that, to ask the question, whether 
‚or no raising forces thus is left to his majesty, 
that stands and falls on the main cause. 

My Lords, I do agree, in divers cases the 
king’s afirmative shall be conclusive in matters 
uf fact, that is, when it is not so triable else- 
where; as in a writ De Rege inconsulto, to stay 
proceedings, when the king certifies ınatter of 
‚jact, the writ must be obeyed, but then, witbal, 

tbe matter is triable elsewhere. But these 
‚cases will not match ours. As for that great 
case 20 Ed. 1, concerning the lords warchers, 
that ibe king was “ Recordum superlativum,’ 
to sny no more. itis but an allegation of the 
‚king’s counsel, 
My Lords, the reasons whereon I shall most 
rely, to avoid the sense of the writ,  Salus reg’ 
° periclitabatur,’ is thus, That though it ıloth 
now appear by the Mittimus, that 4 Aug. the 
kingdom was in danger of being lost, yet it is 
"not suficient in Jaw, nor can our demurrer hurt 
‚us; because it ınust bare so appeared in tlıe 
writ, 4 Aug. itself; for the writ and declaration 
in. law must ever contain precisely so ınuch of 
matter as is necessarily true to warrant the 
demand. 

Lı this to see the mischief, if a danger now 
declared makes the case, how shall she subject 
know by the writ, 4 Aug. whether to obey 
‘or no? The law binds not a man to dirine: 
"And if this subsequent declaration shall mend 
the case, then the suhject shall be a wrong 


doer, er parte facti, wlıich is against the renson 


of our books. I sball remember the cases put 
‚by Mr. St. John to another purpose, A com- 
‚mission sent forth without cause expressed, that 
commission is not good; and it is not denied 
‚by Mr. Solicitor, that a cause must be set to 
ınake it good in law. And if yaur lordships be 
pleased to look on tbe precedents, as I know 
you will, which the king’s side shall bring unto 
you, your lordslıips will find ıhe danger turneil 
from the first writ to the last. -Nay, in the 
writ uf this year I am told it is so, out of tlıeir 
opinion, fearing the writ 4 Aug. was not so good 
as they would have it. They put it into the 
Mittimus, which they knew could not dogood ; 
but they did it only to cavil. 

But lastly, admit the king had said the king- 
dem was iu such instant dunger of loss, and 

















that there was an instant necessity of ihe com- 
mand this way, aud that this could not have ex- 
pected consideratiou in parliament ; yet if be 
contrary appears in the record, then neither 
was the demurrer a coufession, nor the certifi- 
cate conclusive.—I could stand on many other 
things, as that the danger sbould be more par- 
ticular, for so are all the old precedeniss. To 
say, © salus regni’ is in danger, is too general ; 
as in a protection, they must alledge, ın wbat 
place the party protected isemployed. £ndly, 
In the Mittimus it should not be that ‘ Salus 
‘ reg’ periclitabatur,' but how ‘ Salus reg’ peri- 
‘ clitabatur,’ I believe it is meaut so; but we 
ınust now look to rules of law. True it might 
have been in danger before, but not Zunc ; as 
in the case of indictment upon’ the statute of 8 
Hen. 6, for an entry updn Wbitenker, “ existene 
© teneinent.’ J.S. the laws will not take nutice 


of the time, without saying, “ tunc existens,' at 


‚the time of the entry. 


My lords, in the conclusion upon this dis- 
course, it appears, I have so spared the case, 
that in the writ, dated 4 Aug. there appears no 
danger of the kingdom being tben lost; anıl 
tbat in the Mittimus there are no express words 
of danger to the kingdom instant or unaroida- 
ble. Ifit were so, it cometh not time enough; 
for it should have been in the writ dated 4 Aug. 
And if there had been such expressing of such 
instant danger in the writ 4 Aug. and in the 
Mittimus, yet not material, if otherwise on re- 
cord. And lastly, tlis certificate doth not 
conclude us. - st 

Thus then to shew what the case is, and what 
it is not, I have put out of the consideration of 
te case, all considerations of such danger to 
the kingdom, as are unavoidable.—I have left 
nothing in the case but consideration of pro- 
tecting ınerchants against pirates, but for ordi- 
nAry dufence ofthe sea. Ifıhe case doth fall 
thus, I huınbly conceive, that ın this place, I 
migh', without further argument, with some 
confidence, venture my client’s case upon your 
lordship's Judgments, notwithstanding any thing 
abjected on the king’s part. i 

Then, by your lordship’s command I shall 
proceed: Hariag laid aside the Mittimus and 
° Salus rcgni peniclitabatur,’and taking tbe case 
only on the writ 4 Aug. which, as I take it, is 
nothing of dauger to the kiugdom, but for pro- 
tecting merchants, and far common defence. 
The case stands thus: That though there be na 
actual invasion, no known or declared enemy; 
yet the king out ofhig Judgment, 4 Aug. 11 Car. 
appreheudeth and forgseeth' danger to the king- 
dom in point to be lost; and that the danger ı5 
so instant and unavoidable, that it requirerh 
this aid. Whbether the king out of parliameng 
by his royal power can command this supply ? 


« I have endeavoured notto mistake Mr. Soli 


citor; it were an ınjury to requite hiw so ill 
In my argument I shall desire leave to bold his 
course, because the two main questions are 
botl af one nature, though different in degree. 
Our question is, in case a omon good against 
pirates. Upon the whole, my endis to aher, 
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that by the fundamental pelicy of England, the 
king cannot out of parliament charge the sub- 
ject, u0 not for common good, unless in special 
cases, and of a dißerent nature, or upon diffe- 
reut reason; nor for a necessary defence, 
‚though in the king’s judgment the danger be in- 
stant and unavuidable. 

My lords, in the debate of these two ques- 
tions, I have learned of Mr. Solicitor not to 
‚say all that I could, but so ınuch us is neces- 
sary, and ashe hath chalked outthe way. I 
shall inquire of this power by arguments upon 
practice constaut and allowed in time of good 
government, when the liberty of the subject 
was not trampled upon ; and shew it by acts of 
‚parliament, rcason, and authorities in both. 

. Ny Lords, Lam now come close to the argu- 
ments on the main: before I begin, give ıne 
leave to profess that I am in a diiemma. The 
question will be, what the king can do in these 
cases, by his royal power? it much concerns 
him. And I have learned out of a speech of 
his late majesty, what it is to debate such ques- 
tions. Not to argue it were to disobey the as- 
signment of the court, and to desert my client 
and his cause. For my part, as your lordships 
see I have laboured to decline the main ques- 
tion, I should be glad it might so sleep.—I shall 
not offer it, if happily the case falls off in the 
penning of the writ,and not ofthe king's power. 
I doubt wbether the way of argument shall do 
the crown a dis-sersice.—Üut of my duty to his 
majesty,and service to your lordships, I-humbl 
offer, wbether your lordsbips ınay not think it 
fittiog to determine the a upon the fram- 
ing ofthe case, before it be further argued ; and 
here I sball rest, or upon your command am 
ready tu. go on. 


Here the Lord Chief Justice Finch said, 
€ We do not use to judge of’ Cases by fractions.”] 


My Lords, since it is your command I shall. 


obey, and go on, notwithstanding the bicorne 
argumentum, which on each side ıhreatenerh, I 
hope his majesty will excuse us, for arguing of 
that which cannot else be determined. And as 
he hatb given way to an argument, I hope his 
goodness will excuse us, while we do our duty 
for our client. And if lerr in my materials, or 
in the way of my arguing, it is from the defect 
of ıny wisdom, I cannot be wiser than God hath 
made me, and not out of any disaffection to the 
service. —My Lords, I hope neither his majesty 
nor your lordships will thiuk it a point of a 
higher nature : yet thus far I assure your lord- 
ships, that if any matter or consideration of 
state come ia my way, I shall tread as lightly 
as I can; yet I must crave liberty to piek out 
some to refer to your lordship’s consideration, 
and shall forbear those things that are unfit. 


Here the Lord Chief Justice Finch said, 
* Keep you within the bounds of duty, as befits 
€ one of your profession at the Bar at Westmin- 
‘ ster, and you shall have no interruption.’] 

My Lords, I shall be very wary and tender. 
I shall now open the division and parts of my 
Argument, 
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My a part is this, Tbat the king can- 
not out of parliament charge the subject, not 
only for the guard of the sen against pirates; 
but also not’ for the ordinary -defence of the 
kingdom, though the king Judge the kingdom 
unavoidably in danger to be lost. And in this 
I] must take in the defence; as well the defence 
at land as sea. | 

My positive part is this, The king regularly 
is to be at tbe charge fur guarding the sea 
against pirates; and fur tie defence uf land and 
sea against enemies, so far as he is able: and 
that the king hath provision for botb, especially 
for the sea service. 

In the prosecution of these two general parts, 


} I shall not only propose my own considerations, 


but join them with Mr. St. John’s as I can fur- 
ther infer them, or justify then against Mr. So- 
licitor’s denial or evasion. And tlıis course 
will necessarily bring in many of his arguments, 
which I would be glad to spare, if the cause 
would bear it, because your lordships should, 
not think that I do nothing but repeat. In this 
way I sball humbly endeavour to clear each 
part, by giving a reply before I descend to otlıer 
perticulars. And where I conceive a new ob- 
jection, which will not fall within any former 
answer, I will raise it, and endeavour to lay it, ' 
Into these general questions will fall many 
others of great consequence. 

First, such as ngt being the main, I will not 
draw apen particular debates. Where there 
is any thing concerning state or reverence, I 
hope to admit such, and save my client’s cause. 
Having thus unfolded my form of argument, I 
descend to my negative, that the king in none 
of these cases, without parliament, can charge 
the subject. I will prove it from reason, which 
is the master of all authorities, as Mr. Solicitor 
said. And from reason drawn from the funda- 
mental policy of ıhe frame of this English go- 
vernment, in the necessary attendance of the 
public advice in parliament upon the royal 
power. And secondly, from the absolute pro- 
berty the subject hath in bis lands and gonds. 

rom these two things I shall draw my reason. 
For the political advice in parliament, I shall 
bumbiy decline allschool-disputes. The spider 
a make poison out of that which the bee 
makes honey. I shall omit the consideration 
of some points, 

I shall take my rise from the judgment of- 
king James 1619, in his speech in parliament ; 
wherein his majesty agrees, that the king in 
concerto, can do no more than the fundamental 
laws of the kingdom alloweth: and I assure 
myself his majesty desireth hot more, 

Before I enter into the“argument further, 
Whether the law hath intrusted the king out 
of parliament in eitber of the cases put: I 
here profess for my client and myself, that 
wbile we speak of political advice, and how far 
a gorernor subject to error and will may use a 
regal power, we do always with thankfulness 
to God acknowledge our present happiness to 
be blessed with so just a prince; and we fetch 
it from our heasts. And were his majesty sa 
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immortal as he deserves, and sare that his suc- 
cessors may be heirs to his virtues as well ns to 
bis crowns, we shuuld wish the royal power 
mihlt be free from political advice, and unli- 
mited. 


[Here the Chief-Justice Finch said, “ This 
€ belongs not ta tbe Bar to talk of future govern- 
© meut; it is not #greeable ıo duty, to have 
* you bandy what is the hopes of succeeding 
© priuces, when the kıng hath children of his 
“ own thatare lie to succeed him in .his crowns 
© and vırtues.’] | 


My lords, for Usat wbereof I spake; I speak 
as looking far off many ages, five hundred years 
benoe.—My lords, because I might run into 
- further error, if I should not take ynur advice, 
E sball slip over much ; and the sum of all is, 
First, An argument from the policy of England, 
is the necessary attendance m tlıe Icular 
advice in parliument. Secandiy, It will be 
from the absolute property that the subject 
kath in his goods, taking that fer granted, 
.. the book of Cowel written in the time 
of king James, who. under the word Parliament, 
speakıng of ıhe king’s power out of parlinment, 
seith, the power in parliaments is but a pious 
policy. But this was complained of, and by 
proclamation the book was denied; Yotr lord- 
ships also know of another book that was sen- 
tenced upon the same occasion. The use that 
I make of ir is this: if the frame of English 
government stands in the royal power, and the 
sabject hath property in his goods; then tlıe 
adequate reason of both froın tliese is, tiat 
therefore ‚the king ean without parliament 
charge the subject in his estate, though in pre- 
vence for common good, no more than a prince 
500 years hence, if subject to error or wil, may 
if be will, upen any occasion or no oceasion, at 
what rate he will, charge the subject to the 
height. Asto the advice political, if the king 
can do this alone, what is become of the policy 
for which ıhe political advice was made attend- 
ant to the regal power ? “ Ne respublica, &c.’ 

Seeondiy, If the subject hath a- property in 
his goods, how is it in the power of any one 
alone to charge tlıat? This reason I must not 
leave, for on this the case stands or falls; 
shough there be many books and cases, yet all 
are from reason, but especially when these 


Aand together. The reason seeins so strong, 
that it ever holds in ordimary power. It holds 
‘ pro beno publico et pro defensione,’ he cannof 


- make a charge in ordinary thmgs; and Mr. 
Solıcitor did not deny the force of this objec- 
ton. The ai Br thus n\ samt it be 
. agreed, that by th@ policv of ingdom tbe 
king cannot L. the subject, era king 
may, without advice in parliament, in case 
extraordmary; where in his judgment, the 
safety of the kingdom is in instant dunger, and 
shat tlıe business will net admit of the calimg 
of a parlıament. He fortified this part of his 
distinction, with strong reason; for in such 
cases property must yield, for ° salus popati 

* suprems lex; et neceäsitas, lex 'tesiporis, et 


€ duod cegit defendit,’ all are true; and to this 
some home cases were put: nu for building of 
balwarks upon another man's land, and burning 
of corn in 1388. And then foreseeing the iu- 
ceunter of a reply, he saith the subject must 
not say, tität altiough the power b= ın the 
king, he will inlarge his power, for the king 
can do no wrong. 

This prima facie hath a fair shew, and may 
g0 far; yet I hope to gire it a full reply. By 
this distinction the whole frume of political 
advice, is, under farour, destroyed. -I shall 
shew the contrary a and experience, 
For tbe distinction between danger, ordimary 
and extraordinary, where the king doth think a 
danger and a parlidment cannot be called: 
that distinction, I say, tust needs destroy the 
poliey in the whole ; for as I conceive, the end 
of that policy was bat this; for else, what 
comd it be? Asit will ever be in thre mill and 
desire of a good prince to do all good for the 
subject, to. whom this advice by parliament can 
do no hart ; so’ what case soever should happen 
many after for that posterity will look 
upon it, ıt should nerer be m the power of any 
gorernor to become subject to will or error, f 
be wontd so do to hurt the Kıngdom. That 
B was not made so much for & good king, 

ooking what might happen many ages 
after. " 

If you allom such a prince power extraor- 
dinary, and make Inm judge of ıhe occasion ; 
then in substance, though provision be made, 
yet after his declaration we must make further 
proviston. Yet may some say, here is a passe 
and esse; because he may, sohewill. True, rt 
is unmannerly to say so 0i any ordinary man; 
but under favour, it is allowable to say he may, 
if he will: then ıf we leave him that liberty, 
in such cases he hath no restraint, but his will. 
But it is said, the law will not presume an 
such thing. The law doth not presume a’ wil, 
but the law looks on things that may be, as we 
as on things that willbe. True, the law-books 
say, the king can do no wrong ; which proves, 
that it is possible for a governor in his inelina- 
tion ko incline to wrong, and therefore the law 
hath taken na care that he should do none; 
for be cannot make -a disseisin nor discontinu- 
ance. There may be an inclination to entry ; 
but the law, because he should do no wrong, 
bach made this act void: which is not a dıs- 
ability in the king, but a prerögative, to make 
him come the nearer ta the divinity in the at- 
tribute, . 

I shall offer the judgments of several ages in 
England ; they ever thought it a dangerous 
thing, when they thought any restraint Atting, 
tö allow any exception wlratsoever, though 
cause for it, lest the party, tbat was meant to 
be restrained, should be’jurdge, and ten go out 
wben he would. Thomas of Beckett, he would 
not sweaf to tire laws of Hen. 2, unless he 
might put in this expression, “ Salro honore _ 
Dei’ Theking never meant to viokıte sy of 
these’; but ifthat had been allowed, the cl 
had been judges of that, therefore they wor 
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not be antisfied: at this day we have an espe- 
rience of the opinion of kings themselves in 
this case. 


I shall proceed to the practice of’ our kings.“, 


In all acts of parliament, where they had ever 
a desire to declare the king limited or re- 
straineg, if they did admit of any exception, 
they would have it in worde so punctual, that 
they would not admit of any matter of evasion, 
for fear bereby his proceeding might be at 
e. JIn the Grand Charter of king John, 

€ Nullum scutagium imponatur,’ tbere was a 
cJause of exception; true, there was a reason 
to except how all (not as Ed, 1, would have 
done) saving the aid due and accustomed ; but 
the © faire fitz chevalier, &c.’ andso was Mag. 
Char. though not in the roll, so careful they 
were to have no words that give any such light. 
I come to the statyute of 25 ea. 1, agaınst 
eid, savring the antient aid due and accum 
tomed : no doubt but in these words there was 
no more saved than law must allow the king, 
and the parliament did so mean; yet when 
that same act came nut, the subject was not 
satisfied, and therefore the statute De Tallagiqg 
non Concedendo was made to take Ken 
exception in that act. The statute 28 Ed. 1, 
after tbe canfırmation of two chartere, and 
divers additions, there comes at last a ' salvo 
‘ jure coron2. Your lordships will find in his- 
tory how allthis was satisied. And 29 Ed. 1, 
at a parliament held at Lincoln, the king 
made a confirmation without a salva, and yet 
none will deny the right of the crown; the 
lords did intend to preserve that. Thus your 
lordships see the opinion of this kingdam, from 
time to time, bow careful they ever were in all 
theiracts, to leave any way whereby that which 
they did intend for their goad might be avoided. 
Now wbetber in this case there might not be an 
avoidance, [| humbly leave it to yaur lordships’ 
judgwments, But before I go further, it may 
desnanded, how came in tlınse gavinga into 
those acts, if the parliament did not like them, 
and if they were put in here was a trust? I 


shall give a double answer in the case; an 6 
t 


a salvo, yet it will differ from oyr case: 
king was not Judge there, but your lordsbips 
are judges between the king and his people ; 
byt in this esse che king is to be judge of the 
necessity. 

. Bus give you the true answer, the excep- 
tion never came in originally from both houses, 
but from the lords themaelves; this way seem 
strange. Ir was the dißerence of those times 
and ours in making acts of parliament; those 
were not times of granting al, or denying all, 
but ta answer some as to some part, and soine- 
times an esception. And this being read, ıhe 
act drawn up upon the whole by the king’s 
council ; aud this mischief was found aut 5 
len. 4, and from that time all petitions were 
wholly granted or denied. So your lordships 
see low these savings came in, nat by the sub- 
yes Im hy the penning of the acts by the 
king’s. cauncil. The last example is in late 


wmss in the late parligment, in (he Petition 
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of Right now printed, which was long in debate 
in parliament against loans and billetting of 
soldierss. After the Petition bad passed the 
lower house, that thnse things were against the 
law, there was a proposition in the upper house 
concerning the addition of a clause of saving. 
Upon the Journals it appears, that there were 
several conferences between both houseg, 
where the reasons are mentioned, and do ap- 
pear. And intbe several conferences the com- 
mons did not yield, byt the Petition passed ab- 
solutely ; and the reason was, because to put 
in that Saving was to undo the Petition. 

Ta conclude this, to shew the experience of 
such an exception, sine assensu, what it hath 
wrought in former ages, as ıbat of Normandy, 
though foreign ; yet to shew what such a thing 
did work there. It had the same privileges we 
claim, and much of their law came in here with 
William the Conqueror. Lewis the 11th taxed 
them high ; they made complaint, be, on the 
complaint acknowledgeth it, and wauld tax 
tbem no more but on great occasions ; what 
followed, those histories plainly declare. 

Having, as I hope, taken off the bulk of that 
distinction, I shall further sbew bow it doth not 
stand with the practice of the common law. It 
is a fundamental rule in our law, rathera mis 
chief ıhan au inc6nveniency : for wben nothing 
can be so absolute in gaverument, but that 
there may be one case ar otl,er wherein there is 
no provision made, all she care men take is to 
chuse the least. Now his rule is rather a mis 
chief than an inconvenience. Now mischief is 
tbat which perbaps may fall out never ; os ifit 
doth fall out, yet seldom; for if it were a 
thing that might commonly fall out, it were 
an inconvenience. On tbis fundamental rule, 
the law concerning lands and liberties is 
tlıus grounded. True, there might be a mis- 
chief for want of this power in a case ex 
ordinary 5; but the mischief perhaps never, or 
seldom falleth out. But to allow the other, 
would be an inconrvenience daily. I desire 
your lordships to cast your eye upon: a lenrned 
writer, Cumines, fol. 107, 131, 180, 181, where 
in the whole, putting them all together, speak- 


ing of the danger that migbt come to a state 


for want of power to raise supplies for reyist- 
ance, giveth a commendation of the govern- 
ment of England : true, he doth go so far, seith 


be, “ it is hard in a defensive war, that any pre- 


paration wluich must be great and long about, 
can be so acted, but that princes may take a 
timely.notice, to call togesber, and adrise by 
arliament. In ıbe Low-Countries, where th 
ave wars, though they have an excise for ordı- 
nary, yet they do it not for extraordinary, with- 
aut consentin parliament.” . 

My lords, I yo on: admit an enemy ready to 
land, no possibility for a parliament ; see how 
tbe case will now stand. I shall leave is to 
your lordships consideration, wbether there be 
an absolute necessity, infra ei extra, to com- 
mand, and then to shew there is a commend, 
and by what law ; and by that law that is more 
strong than the positive law of the kingdom ; 
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and doth work more in point of fear. I do pnt 
this by way of admittance. In that case there 
oethh out a writ, a Mandamus Rogantes; but 
it is in © Articulis necessitatis et quatenus a 
mandamus rogantes,’ not “ sub pzna forisfact,’ 
of all you can, but for your own preservation, 
and safety of'the kingdom. These writs have 

one forth in such times, when there hath 

een a near danger, and that hath served tlıe 
turn ; for that instinct of nature, that did make 
some part of the kingdom desire government 
for preservation, the same instinct of nature, 
doth infer to contribution for defence: nay, 
that is a stronger law than ours; for that law 
which ariseth from one’s own breast, as it doth 
command, so it doth compel: there need no 
law without, when there is a judge within, 
Now in times of necessity, there is a law that 
dotb compel; nay, there is a stronger penalty 
than our laws can imagine ; for our laws can 
make but a penalty of all that you have ; but 
how ? To the king. But when there is a dan- 
ger from an enemy there is notonly a danger of 
losing all tlıat one hath, but of losing lives and 
lands, and all that we have; and all into the 
hands of the eneıny. 

Put the case an esemy was landed, to shew 
what the pnwers are by our laws in that case 
fur defence; when there is particular appear- 
ance of instant and apparent danger, in that 
case, particular property must yield much to 
necessity. These cases our hooks warrant, as 
building of bulwarks on another man’s ground, 
and burning corn. In 1588, tlıere wasan actual 
danger, and then it was just to take corn or 
grass, or auy thing to raise supplies. But 
where do any of our buoks say, that upon fear 
of danger, though in the king’s case, a man can, 
without leave, make a bulwark in another man’s 
land? E do not read. As your lordships may 
observe in this case, of apparent danger, tbe 
power oftbe king; observe withal the power 
ofthe subject, and ont of what principle this 
doth grow; whether out of a form of law, or 
out of necessity. Ia.hese cases of instant dan- 
ger, and actual invasion, it i5 not only in the 
power of the king, but a subject may do as 
ınuch in divers cases. For ıf there be an 
actual war, the subject may, without any direc- 
tion, do any act upon any man's land, and in- 
vade any property towards defence : it is the 
law of necessity that doth it. Nay, in that 
case, the subject may prejudice the king him- 
self in point of property. If an enemy be 
landed, and a subject take away the horses of 
the king, he may Justify it in any action ; as in 
case of a oastle or city, ifthey cau justify there 
was a necessity, they may pull down the walls 
or blow up the city. Inthis case there is no 
manner of mischief-if sulsjects’ goods be taken 
by the king, or any man; and ın that instant 
necessity be imployed to the public gaod. 
Leois timor will not serve; for then a mau 
cannot enter for fear of force, but for such a 
fear as ariseth from an actual and apparent 
danger ; then there can be no Inss to the sub- 
ject in that case. Secondly, on tbe other side 


hewill. 


I shall sbew, what goods were taken for public 
use, were taken by way of loan, and satisfaction 
was ınade for them. 


The Second Day’s Arcuument of 
Mr. HOLBORNE. 


May it please your lordships; To remember 
the question whereupon I left of my argument 
the other day, whether the king of England 
can charge the subjects for finding of ships at 
their own costs, onty upon the king’s judgment 
of an instant danger. First, whether for de- 
fence of merchants against pirates. Secondly, 
for ordinary defence of the sea: and, thirdly, 
for defence extraordinary against an enemy, 
only out of the king’s apprehension of an in- 
stant danger, which cannot, in his judgment, 
expect a supply elsewhere. 

Not to repeat, yet ina word or two, I shall 
open my pruceedingon this question ; and the 
rather, tor that I find some misapprehension, 
as if I had granted morethan I meant, which 
is fittoclear. . 

The sum of all was but this, that tbe king 
could not charge the subject in any of these 


cases. The reasons I urged were but short!y 


thus: that the subjects of England having an 
absolute property in their goods and estates, 
and the policy of parliamentary advice being to 
prevent charge only, then on no accasion one 
might err by weakness, by evasion or will: 
that therefore the king could not charge in any 
of these cases, withnut parliament ; for that 
so he might charge, if he would, as on occasion 
30 on no occasion, as to 7. so to 17l. That 
if tlis held in ordinary charges, you may not 
exert extraordinary occasions, though instent 
in the king’s opinion ; for so a king intending 
to do nothing by his policy without parliamen- 
tary assistance, he inay, it he would so declare, 
charge at pleasure, on no necessary occasion, 
or beyond all proportion. This distinction I 
endeavoured to take off, sbewing it did des- 
troy the end of the policy. 

That there was no necessity of such a dis- 
tinction here, I shewed. There was one thing 
which I forgot, for destroying of the distinction 
from necessity, and leavıng the king judge of 
the necessity; that in judgment so to do it, is 
all one as to leave it to bım arbitrarily, if he 
will, which is that only wbich was intended to 
be prevented; if he wi was part ofthe Charge, 
if not the principal, in the lower house of par- 
liament, against the Divine for his Sermon. I 
have seen the charge for holding the king had 
a power in case of necessity, and learing the 
king judge, and so at liberty and plensure if 
This I do but touch bere ; for I must 
make use of it ın the main; and under favour 
shall make the case somewhat like. - 

For the other two matters, that when danger 
is apparent, there was no need of positive laws, 
I urged it thus; notadmittiug any tling, where- 
in I desire not to be mistaken. Admit no writ 
of positive command, yet the subject will be 
then under a’stronger law, which as it doth 
command, so it doth compel, that is the law of 
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necessity, which is tbe strongest of all laws; 
with which the judgment carrıeth an execution, 
and that this law commandeth under a greater 
penalty: far thouglı not under pain of for- 
teiture to the king, which as tn the cuuse offor- 
teiture, is ‚but ad terrorem ; yet underthbe true 
pain of forfeiture of all to the enemy, from 
whom we must look for no mercy.—Lastly that 
of an actual invasion, and necessity withal, that 
not by any positive law of the kingdom, but of 
the general law of necessity, which is above all 
laws, for the public good private good doth 
yield on all parts. Of these too last I have. 
but touched here, to stiew what I mean; I 
shall speak further of them both towards: mıy 
conclusion, in my answers to Mr. Solicitor’s 
objections. 

I sball now proceed to make gond out of our 
books of law, tlıat the law doth not lenve it ın 
the power of tbe king (in respect of such a 
king as possibly may be) to lay any charge upon 
the subject but only in such cases where tbe 
law hath ınade such provision, that if he would 
he cannot miscarry. 

In this place, because it is taken for amaxim, 

that the king can do no wrong; and therefore 
the law doth repose this trust in him, of charg- 
ing without any danger at all: I shall shew, 
that the same law doth take notice hnw, and 
in what cases the king can, as much as in bim 
lieth, do amiss; and where the law is sparing 
to leare tlie king any power to lay a charge on 
the subject, even in small things, when the 
quantum restsin his judgmeut. It is true, the 
law doth allow the king to command payment 
of monies in some cases; yet where the guan- 
tum Or gCcasion is subject toa trial; the ground 
of all this is, that the law sees the king may 
incline to mistake, though as a king he can do 
DO wrong. 
‚. This may seem a nicety, hut under favour it 
ıs clear. This resteth in the distinction of a 
double capacity of a king, as a natural men; 
and to say in this respect he cannot err, is 
strange ! human nature is not capable of that 
prerogative at the best; and they are subject 
to natural infirmities of the body, and must 
die: even so of the understanding and will. 
And so you see the law must take notice of 
possible mistake in government; and this pos- 
sibility in another is no injury to agood printe, 
but sets off his merits with a greater lustre. 
This is not only true for smaller things, but 
even in the greatest. Elow many acts of pnr- 
liament have we in print (of wlich your lord- 
ships are judges) declaring the king’s mistakes 
in the acts themselves by way of complaint, 
and providing remedy fur tbe future, yea, in 
tbeir own times. - To instance in one long 
since, cast your eyes upon the beginning of the 
acts of parliament of Edward 3d’s time, where 
we find a statute for the government of the 
realın. - 

As the law saich, he may incline to mistake 
in his natural, so it hath ale care, that in his 
olitie capacity he shall not. And therelore, 
st possible erross of the natural body ebaukd 

voL., IE. 
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reflect on the bedy politic, the law hath pro- 
vided ancient means to prevent it, which was 
a writ of ad guod damnum, Na, Br. saith, tlaf 


‘if any damage be to the king’s subjects, the 


patent is in law naught: As if the king grants 
a feir, and there is an ad guod damuum brought, 
to enquire what fairs were kept by it; if found 
a damage, the patent is void: The books are 
full of such cases.‘ It istrue, that in some 
cases, the books do allow the king to Iny a. 
charge upon tbe subject, yet not in every case 
for public good ; but only in some few, which 
indeed have been antient, and indeed of the 
very essence of necessary trafic and intercourse, 
between one part and auother of ıhe kingdom ; 
as murage, to keep the commodities sold the 
safer ; toll, for a Taır Or market, towards tlıe- 
maintaining Of it: poninge and pavenge, fur 
the bettering of passages. And in all these 
cases the king may grant a sum of money to 
be paid; yet as ıt is in this common good, 
somebody must have the power to grant, and 
that can be none but the king. So if the king 
should grant om no occasion, or hawsoerer, 
which is enough for me, a sum too great, grenter 
than the benelit the subject shall receive, it is 
void in law. If ıke subject baıh not a guid 
pro guo, tlien no charge; 5 Report: and ın 
this case there is a judge of the Justness of the 
proportion, besides the king: And this is when 
a patent cometh to be questioned, if tlıe toll 
be laid tou high, then the same patent is nuughit. 
Thus then you see how far it is that tlie law 
doth agree, that the king shall Iny charges upun 
the subject, only out of common and ordinary 
necessity, there must be somebody to have 
power. But then ıhere is a furtlier remedy of 
amistake. 

Here, before I leave this, I will make a 
double use thereof. First to sbew, that if the 
law doth not permit the king any absolute 
power in this trifle, shall the king do it in so 
great a matter where you shall bave no judge 
but himself of ıhe occasion and proportion ?— 
I next observe, where ıhe law permits the king 
to charge in any case arbitrarily, it is but where 
this power doth arıse by original contract, and 

recedent consideration and agreement for 
and; and then not quatenus as a subject, but 
guatenus a3 a tenant, only as “ raione tenurı,’ 
m respect of ıhe particular signory and depend- 
ance, not in.respect of the general siguory of 
the kingdom. 

My lords, it is true, at the common law the 
king had a power and liberty to charge, till he 
was restrained by statute, wlich was aids ‘ pur 
‘ faire ftz chevalier, pur file marrier, pur ran- 
€ some,’ and taxing of antient boroughs: and 
these aids, too, were in respect of particular sig» 
nory, ‘ quatenus tenentes.’ 

The next thing that I observe is, theft the 
policy of the kingdom so little delights in these 
incertainties, though it ariseth of contract and 
consideration, that in onse of these aids, the 
law would: not allow that inconvenience of 
learing them to an arbitrary charge, but in 
some case settled a proportion. It is true, im 

IR 
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case of ransom, because no man can tell the 
certainty of that, it is left at large. —Ihis I fur- 
ther observe, by the common law, where the 
charge ıs in respect of thetenency; yet if the 
charge comes often, as the king pleaseth, there 
the law did not leave it to the king’s judgment; 
as in escuage, which is a profit arisıng to the 
king in respect of the signory. Though the law 
allowed ıhe said aids, “ pur faire fitz chevalier,’ 
and ‘ pur file marrier,’ because they could hap- 
pen but once ; but escuage that might happen 
often, the law would not allow that to be un- 
certain; it must be assessed in parliament, as 
in the charter of king John, which was always 
held to be no more than the common law. 

My lords, upon the whole, I desire your 
lordships to consider how unwilling the law is 
to leave the king a liberty to charge, even in 
the king’s case, at coınmon law ; and how re- 
strained by act of parliament, where the com- 
mon law before did give liberty. Next observe 
that the law, in nane of.the said cases, nor I 
belicve in any other, doth permit a power to 
lay an immediate charge upon the subject, but 
only in layıing a charge to be paid in respect of 
the benefit which he hath received, which ıs fıt 
to pay, and none are compelled to receive it 
or pay it; for if he will not have the beneht, he 
may refuse to pay it even in cases between 
king and subject. In the case of toll, pontage 
and paveage, it is not laid so on the subject, 
that he shall pay it whether he will or no; but 
as there is a benefit by the pontage, &c. which 
cannot be maintained without charge, it is 
therefore just that those that have the benefit 
should bear the charge. Lastiy, I shall offer, 
that even in cases where the king doth lay a 
charge quatenus rex, it is not so left unto him, 
‘ either for the occasion or proportion, as that ıf 
he will lay never so much, he may; for if it be 
.unreasonuble, the law doth make it void, as iu 

case of toll, if unreasonable. 

My inference is this : if the law be thus care- 
fol in small things, as penny matters, whether 
or no the law will make no provision in the 
main, but leave the subject to the absolute li- 
berty of the king, to charge the suljject when 
he will say the kingdom is in danger, and where 
there is no judge at all? I will conclude with 
book-cases, iı the point, that the law doth not 
leave a power in the king to charge, though it 
be in the king’s Judgment ? pro bono publico ; as 
in the case of granting an ofice. The king 
cannot at this day regularly create an office in 
itself with a fee, but ın law it is void; though 
the office in itself hath a shew, nay, it may be 
pro bono publico. P. 11 Hen. 4, 15, 16, and in 
14, a grant uf au ofüice of measurage with a fee 
void ; and that very thing, 13 Hen. 4, was com- 

lained of in parlinment, that it was against the 

Fas because ıt was in charge of the people; to 
wbich the king answers, let the Inws and statutes 
be performed. In tlıe Roll, amongst the Ad- 
judicates, the reason is expressed, “ quia sonat 
# in prajudicium populi.’ 16 Ric. %, the king 
grants to one a rate upon every barge that 
passe; the bridge, in consideration that the pa- 


tentee had taken upon him the scouring of the 
river, in that case the patent was repealed, > 
in the case of rights to be kept for the benefhit 
of seafaring-men, this was in charge of the peo- 

le. This patent was complained of, and your 
ordsbips know the order upon it. I omit many 
cases, and conclude with that of Fortescue de 
Legibus Anglis, cap. 25, speaking of and com- 
mending the policy of the government of Eng- 
land, he prefers it before that of France ; and 
shews the good fruits and effects ofit ; and lavs 
down this for one, That the king cannot charge 
without consent in parliament. And he was a 
man allowed for extraordinary judgment, who 
sheweth instructions for a prince for future go- 
vernment, being trusted more with the govern- 
ment of the prince than any other. I conclude 
these cases with this observation.— This deny- 
ing of power oflaying charge on the subject, ıs 
not only in the cnse where the king would raise 
benefit to hinself, which a.man may call * tal- 
* Jagium vel auxiliam ;’ but in cases of charge 
wbich lie on the subject, though not for the 
king’s own benefit, though also it be in cases 
pro bono publico, as in the cases put before. 

I shall now come froın the books, by wliich 
I have shewed what is tie common law, that 
by these grounds the king cannot charge the 
subject. shall now offer the consideration 
ofsome things, which are acts of parliament, 
or have the force of acts of purliament. 

I shall begin with that of William 1, for a 
Conqueror 1 shall not call him, for that name 
came in about Ed. 3, his time ; for there being 
an Edward before, because they could not tell 
how to give him a distinction from the Confessor, 
they called him Edward 3, after the Conquest, 
by direction of sir Roger Owen, the great anti- 
quary. That which I shall urge is, that which 
lie granted anno 1, of his reign, that all free- 
men should hold their lands * ab omni ınjusta 
exactione seu tallagio,’ nothing to be Jeımand- 
ed but that which was by tenure, as in Eadme- 
rus by Selden. Now whetber or no thisbe an 
act of parliament, I shall not dispute; yet in 
those times when a thing was granted betwcen 
the king and the subject, though it had not all 
the formalities that now it hath, yet it was bind- 
ing: however, this is called the Couqueror’s 
laws, and I take it for a law. 

Then it resteth to examine the words, whe- 
ther the words will serve the purpose, to clear 
tlse subject in point of sess. It is said, ihey 
should R free * ab omni injusta exactione seu 
* tallagio, ita quod, &c.’ By this all charges, 
but such as were by tenure, are called exac- 
tions. Therule is, * ubi lex non distinguit nec 
‘ nos debemus.’ This is a grant, if not of right, 
yet of grace, and must be taken largely, ‘ fa- 
‘vores amplifhcandi.’. The subject could not 
have demanded of him, especially that of 405., 
if it had not been the law of tlie land before. 

I shall humbly leave it, whether this be not 
the law by which Edward the Confessor laid 
down the Danegelt ; for the Danegelt was not 
only against pirates and sea-robbers, (they were 
indeed pirates and strong atsea) but also againss 
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all other enemies. 
Man, Archipirata, that is, a powerful king atsea ; 
and thatthese pirutes were only strange ene- 
mies ; and it wasto raisemen, not ‘ obviare erup- 
© tioni,’ but “irruptioni,” not so ınuch to kerp 
them within their own kingdon, as to keep 
them from falliug on ıhe land. And by the 
history of those times when this was raised, it 
was by reason of the Danes landing in Nor- 
thumberland and Essex ; and so upon that ir- 
ruption of the Danes, Danegelt was raised. It 
is called by Camden, in his Brit’ “ irraptione 
* hostium ;’ and Lambert, in his Saxon laws: 
but let it be “ irruptione,’ or © eruptione,” or 
be it Danegelt, to keep them from coming out, 
or landing here, both of ıkem were for the 
public service. \Vhen tlıis had been so much 
complained of in Edward the Contessor’s tiıne, 
it is clear he damned it. And Ingulphus is an 
author without exception, and Tilburiensis not 
to be compared to him. Ingulphus was a great 
courtier and favourite of William the Conquer- 
ors; and to think that he had not a better 
knowledge of what the Confessor did than Til- 
buriensis, who wrote many score years after, is 
much. And it is. strange that Inyulphus, 
who was so much bound to the Confessor, 
should carry a law down to Edward, so much 
to the prejudice of the Confessor if he had 
not been sure ofit. Tilburiensis was urged, as 
if he spake, that it had been paid to the Con- 
queror; he wrote in Henry 2’s time. And, 
my lords, vbserve that he was an oflicer in the 
Exchequer, and for the rules ofthe exchequer 
he teacheıh them well ; but for history against 
Ingulphus I leave bim. 

If this were laid down by Edward the Con- 
fessor, then I conceive, this law of William 1, 
was but the law of Edward the Confessor ; and 
there was no ground for him to require a law 
to lay any ehe but what was before. Til- 
buriensis makes this good, for he himself saith, 
that the Conqueror laid it down, and took it 
up again. Ifit were laid down, I would know 
by what law or particular direction it was laid 
down, if not by this; for nothing in all the laws 
ofthe Confessor can cause to lay it down but 
this ; and thus far he standeth with Ingulphus. 

I shall further shew these aids and taillages 
were meant here. It isa clear ground, that, 
‘ exceptio format regulam in non exceptis,’ an 
exception often doth enlarge she meaning of 
the word beyond the ordinary sense. Asıf I 
do grant to 7. S. allmy trees, here my apple- 
trees pass not; but ıf I grant all ee trees ex- 
cept my pear-trees, there my apple-trees do 
pass, because this shewetli that meant all my 
fruit-trees. In ıhe word trees I apply it, that 
here is a discharge of all taxes, except by te- 
nure. Now I shall shew that tenures were for 
defence and service of the kingdom in the pro- 
per place, when I shall shew what provision 
and means che law hath allowed the king for 
defence. 

My last observation is this, This was not a 
cbarter between the king and histenants, but 
betwixt the king aud kingdom ; and su sume- 
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These called the king gf} tbmg must be’ laid down that was due to the 


king. There are two kinds of ’aids, one frona 
tenants, the other from the communs; one was 
by command irom the king without any more, 
tbe other by act of parliament. 

But here Mr. Solicitor hath taken that 
grounded argument, of which I bave found a 
coutrary sense, ıhat is, * Sumus fratres conju- 
‘ rati ad reg’ defendend’,’ wherefore these aids 
not possıbly meant hese ; but this is contradic- 
tory. By inference to overthrow a thing ex- 
press is against the law. The words are ex- 
press, that there shall be no taillage; ıhen by 
an inference to say, that the defence of the 
kingdom is not meant, is hard. True, all by 
their allegiance are bound to defend the king- 
dom, all are to fight for it.- Acts of parliament 
tells us, where and how we do it, and when; 
but that we must give aid, is another (hing. 

It ıs one thing to supply with the body, ano- 
ther thing to give or pay ınoney; and if there 
be any invasion, * pro posse suu,’ every man is 
bound to defence ; but whetlier for every de- 
fence of the kingdom we must give an aid, is 
another thing. Acts of parliament will be the 
best expositors of things so long since; for as 
custom and use will make a common law, so 
likewise it will deglare an antient act of parlia- 
ment. 

Now I shall come to that of king John, 
‘ quod nullum scutagium vel auxilium ponatur.” 
The credit of this statute I shall first clear. It 
is not only in Matth, Paris verbatim, who wrote 
in Hen. 3’s time ; but the eriginal was shewed 
under seal the last parliament by Mr. Selden, 
and these very words were read, ‘ nullum scu- 
“tagium, &c.’ And, my lords, though this be 
no where on the roll, yet that no ways lessens 
the authority of it. It ıs no part of ıhe essence 
of a statute to be found on record ; if all slıould 
be burned by mischance, what would becum e 
of the laws ? Thöugh the rolls are all burnt, yet 
the judges know what are acts, and what not, 
though they have nothing to make it good by, 
but their own mianuscripts or printed books, or. 
traditions.. A man cannot plead agalıst an 
act of parliament, nu!’ tiel record ; and that is 
the Judgment in the Case, in 8th Report, 
Prince’s Case. Tbe Jduchy of Cornwall stands 
supported by an act of parliament, not upon 
record. That which I shall shew to make this 
an act of parliament, appears out of the words: 
there are two things, Scutagium and Auxilium ; 
and Scutagium riseth from the tenants, and 
Auxilium from the subject. To shew that 
Auxilium is lud down by this,'it appears, that 
be could not assess scutage without parlisment. 
I hope to shew tlıut scutage was for the de- 
fence of the kingdom, and is such a provision, 
that no king hatlı a better, and such an one as 
will raise in Englund above 40,000 men.—Ay, 
but saith Mr. Solicitor, not assessed but by 

arlinment, that is, not meant to biud the king, 
= the subject; the king can do no wrong. 
Doth any man think that the commons did 
come to the king to bind themselves, aud leave 
the kmg at liberty ? 
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come now to arguc from the exceptions, 
* Exccptio format reyulam in non exceptis.’ 
This exception shews tie latitade of tbe words 
to be a discharge of all aids, that there had'not 
been care had of the particular aid, * quatenus 
“atenentibus;’ they were afıaid, even thuse 
were swallowed up. True, I do not conceive 
that was a thing of necessity ; but as ıhe king 
may lmve it in ıf he would, so the subject had 
no reason to deny it him, for ıt was but Just, and 
was never ıneant to be taken from him. Nay, 
the lords themselves nad reason to take care 
themselves, ıbat this was not discharged ; for 
in all tl,cse cases tbe king hatb no more ıhan a 
common person, for be hath his aid ° pur file 
€ marrier, and “pur faire ransom,’ and that 
appeareth, 21 Ed. 1. A release from a lord 
unto his tenant:: so that there was reason that 
the king and Inrds should hare care of this; vet 
they were afraid those words would be so strong 
against public aids, ıhat they would take away 
private aids. 

Last reason that this Autilium must be saıd 
public; look in all tire king’s desires, when they 
dıd desire aids, still tbeir introduction is for the 
defence of the kingdom ; wiich is a cause of 
calling the parlinment ; which appeareth by 
‚speeches there on record. Nothing can be in- 
tended of these private aids fur himself. I 
have done with the charter of king John. 

I vext come unto Alag. Char. 9 Hen.S. For 
Magna Charta, I humbly conceive that this 
charter, at the first, when it was granted, was 
no more than verbatim ıhe charter of king Juhn, 
and originally had- in it this very clau<e of Nul- 
lum Scutagium : my reason for it is this.— First, 
upon all histories, that after king John had 
granted a charter, tlıe pope would have dis- 
chargei him of it, as far as in him lav, but that 
still che lords and commons made cl.iın. Ile 
died, Hen. 3, comeih in. A difference ariseıh 
between the king and the French. Then it was 
0 that this charter should be confırmed ; 

Istories say, that at his coronation he gave his 
aatlı to confırm the charter of king Jolın. Then 
in the 9th year of his reign, the lords demand- 
ed it; he was unsilling, because it was gotten 
per duresse: But the king enid, we are sworn 
0 do it, and tbereiore must confirm it. And 
in Matt. Paris it is said expressly, that the lords 
did call for the charter of king John, and tbere 
r was read and confirmed rerbaiim. And 
Matt. Paris lived in the king’s court, and was 
adeo faniliaris, that it is said, be eat with him 
at his table; and at that time he wrote this 
book, and sure be duist not hıre written it, 
had it not been ırue; but we find it not now 
upon record: how this night possibly slip, I 
shall tell you, 

- First, we have no orıgi: al enrolment of Mag’ 
Char’, no Alag’ Char’ but tbat of kinz John’s. 
Hit hetrue, which histories say, that Hen. 3, 
. did revoke bis charter, it is possible these Rolls 
might perish in that time: the authority of the 
king at Oxford did enforce them to bring in 
their records ; doubtless they would not leave 
te enrolments. The next step to look for it = 
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28 Ed. 1, donfhirmed there, and is exemplified ; 
the origival may be lost ın so long a time: what 
became of a.l Parliament Rolis, ull 3 Ed. 3? 
All perished by fire or some other mischance ; 
things were afterwards put togetber,'and upon 
tbe roll. Tias was not (he orızinal enrolment 
of 8 Hen. 1, and written in the rull where acts 
uf later time are written, and with tbe same 
hand, If it were once ın king John’s time, it 
must be left nut somewhere. Observe this one 
tlung moreythat ıs, as this of Scutagium and 
Auxilium doth concern tbe subjects in their 
lands, there ıs a clause also ıhat concermeth the 
subjects in their pewsons, ° Nullus liber homo 
‘ imprisonetur,' that misht be taken for ordi- 
nary imprtsonment ; then there cometh a pro- 
vision for the king tbat he should not do it, 
which is “ non super eum mittimus,’ such words 
as ıhat a ınan knowetli not what to make oi 
them : but ia the charter of king John, it ıs 
€ nec eum in carcerem mHtimus.’ In this great 
thing we see the mistake, and how the other 
happened, I cannot tell. 

now come.to Ed. 1.’s time, wherein I hope 
to make good those acts of parliament that we 
have vouched; and here lieth a maın endea- 
vour. Tbe first was of 25 Ed. 1, wluch is not 
denied to be an act, nor cannot. The other ıs 
De Tallaeio non Concedendo, which ıs so full, 
that it caunut be eraded, and therefore is denied 
to be anact. First, fortbe actof 25 Ed. 1, 
which is agiınst aids and taillages not to be 
talten witlunt consent of the kıngdom, I bum- 
biy conceive, that by ıhese words Aids and Tail- 
lages used in former acts, that these were meant 
of things for a public defence of the kingdom, 
complained of, and not denied. I shall briny 
home the roll or tee 25 Ed. 1, that the king 
doth not promise to pay then “ pur reason,’ to 
have words for their ın. »ney; but tlıat they n:ust 
have a reasonab.e satisiacilon: I wıll sbew that 
was the sense given up-»n the recond. 

First, for the practice of the times, tlıat there 
were ship-writs went out, these writs went forıh 
in a more terrible terın than any I ever saw, 
‘ sab pena foristacture vita et membror’.’ 24 
Ed. 1, was tie writ. I am sure that such a 
writ, by tbe conunnn law, would not have been 
mentioned, that if ther did it net, the king 
should hang them. his writ was the grier- 
ance upon the subject, aud th's act refers to 
that. True, there were other wiievances, 4tn. 
and 5to. but this was one; and that these aids, 
which were then for the defence ofthe kingdom, 
were included within the re-t, appears. The 
king, in reading the articles, speaketh, that 
what was done was for deience; though true 
he had wars in Poictou, and in other places be- 
yond the sea«, yet as true that it was a war to 
be kept fiom hence by defenge. That part 
was for deicnce cannot be denied; and yet no 
distinction to be made between a foreign war 
and defence, and both equally a grierance to 
the commons. 

After this act of 25 Ed. 1, there cometh out 
a con:mission, and this was ın pursuance of the 
promise that Ure king did make at his guiug 
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into Flanders, and that was to inquire of those 
grierances in the articles, and among ıhe rest 
there was ‘ de lanis et coriis’ taken away ‘ pro 
defensione maris;’ and to that the. king saith 
there, * pay pour reason.’ 'There hatlı an an- 
swer been given unto this, and much ttgod 
upon, that the king should say upon this coın- 
mission to inquire of Be © pro custod’ 
° maris,’ if it were so il ferra taunt ıls teneront 
€ appayer pur reason.’ [Veu le Parol del Re- 
eord.] That this should be no more, than that 
the kıng would give a reason why he did it, I 
question. Asif he should send forth commis- 
sions, and afterwards dispute it, or ıf he did do 
it, wbether lawful or not, that is not the way of 
sending out commissions. Suppose that the 
king should say he would give them a reason 
for it, this commissien did go forth to enquire 
ef those grievances. And if the king had not 
said he would have given any satisfaction, yet 
it is enough that it is inquired of as a grievance. 
It is a wrong upon the subject, princes may lay 
taxes, yet the subject doth nat call for satisfac- 
tion. A princely word that it should be done. 
— Bat when the king doth say ‘ pais pur rea- 
€ son,’ to think, that that is no more than that 
he would give some reason for it, is a very strange 
inference. In a bargain they use to say, you 
shall bold yourself content with reason, you 
shall not have your own demand, but he is 
satisfied one way or other; so here. 

To begin wich a record. 21 Ed. 1, Parlia- 
ment Book. A petition of the’commons, and 
they did desire resteration of all their monies. 
25 Ed. 1, there were two ® de lanis et victuali- 
bus’ within that Commission g so the monies 
and the things taken were inquired upon by 
that commission, 36 Ed. 1, were for defence, 
and here ‘ Ordinatum est per concilium quod 
‘ rex satisfaciet eis quam citius poterit.. Upon 
this petition they desired satisfaction. For 
goods taken upon the aforesaid commission, 26 
ordered by parliament, that the king should 
satisfy them. so soon as he can, so that they 
should hold themselves content, ‘ Ita quod se 
© contentos haberent.’ So that you see, not 
satisfaction by reason, to justify them, but the 
king should satisfy them one way or other. It 
is that they should have something for it, and 
not that tbey should have reason shewn them 
why they should have nothing. 

But I rest not here, there ıs one parliament- 
roll remaining before 4 Ed. $, and that was 8 
Ed. 2. ‘ Pro priore et fratribus' Sti Johannis 
« Jerusalem.’ It is there set forth, that Ed. 1, 
did command his treasurer and barons of his 
exchequer, to make satisfaction for wages taken 
in Scrutinio to the clergy and laity, © veluti pro 
* lanıs et coriis;’ and that ıaeton should 
be part by money and part by releasing of 
debts ; so as thus the king bad no meaning, 26 
Ed. 1, to pay back money presentiy, but would 
give them s.utisfaction one way or other, by 
payment of debts, or relcasing of debts, as was 
explained by that of Ed. 2. Another record 
P. 27. Ed. 2, Rot. 36. Satisfaction was there 
giren for an eigbth and a fifth. 
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Those things which were taken befure 85 Ed. 
1, complained of, and that confessed by Mr. 
Solicitor; so as I cnnceive, thongh it had been 
enough that there had been an inquiry of these 
things as upon a complaint, though there had 
been no more answer. If any answer make it 
better, it is no answer to say, that they should 
have satisfaction by words, but either in money 
or releasing debts; if none at all, confession 
had been enough. 

I shall now come to talk of Mr. Solicitor’s 
exceptions to the 25 Ed. 1, where he endea- 
voured to shew that this money for shipping 
could not be intended within the body of the 
act; and if it was, yet it was excepted in the 
saving of the act. 

The objection stands thus. No aids were 
charged but such as were granted, and we do 
not shew that these were granted; and there is 
a word beyond that, (prizes) and how far that 
extends, I leave to your lordships judgments. 
But if in the body of the act, yet excepted in 
the saving all antient aids ure and accustomed ; 
for the saving such an atd due and accustomed 
surely was meant there. —In this answer lieth 
this question, whether tbese were the antient 
aids dee, or not, by the common’ law ? this will 
stand or fall on the body of the argument, I 
shall tell you wbat these aids were, and they 
cannot be these ; there were other aids ınei- 
tioned in the charter of king John, as © pur 
€ faire fitz cheralier,’ &c. That which takes off 
all, is, If these aids were part of the grievance, 
though for the defence, they cannot be meant 
in the saving, for that destroys the purpose of 
the act. And for that saving, it never camein 
bythe commons, nor the lords; bat the form 
being so, to granı in part, and as the king would 
grant it so they must take it: Histories do say 
they did not like it, and so they desired an ab- 
solute act. It was said, that ards and defences 
were meant of foreign omes. If the king and . 
council were so wary as to put in such a saving 
as before was not ın the act, it shews what 
care they had to hare that they could not have. 
If by the laws they might have them for foreign 
defence and not at home; they that put in tbe 
saving would have put in a distinction. I shall 
leave the consideration of this act to your lord- 
ships, how far it shall extend to aids for the de- 
fence of the kingdom in that case. 

I shall go on, and conclude with the statute 
De Tallagio non Concedendo. That act ofthe 
25 Ed. 1, was indeed so well penned, that it 
gave Mr. Solicitor a very probable coloor to 
make those plausible answers. The lords did 
desire a better act, nat with these words, ‘ No 
such Aids ;’ for * such’ is a relative word, and 
those are dangerous words. 

Next, if no more be meant by the saving 
than * pur faire fitz chevalier,’ &c. and yet to 
have left these in ıhe general, and nut ın the 
particular, bad left a way open to question 
what they had been. And in Walsingham it 
appears thıe lords were not contented with it, 
though it was signed and had passed the’ great 
seul. It is true, that at this time a pardon did 
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passto those lords; the words are sn strong, 
that this was denied to be an act: and much 
said, and very colourable too, to that pur- 
pose. It is true, that this act is no where on 
record, that we find ; but for that an answer 
hath been given before.—It is said, that is no 
act, but only penned as a charter; that ex- 
ception was once made by the king’s council 
on anotlıer occasion. Acts of parliament were 
then penned so ; Mag. Charta, and Charta de 
Foresta, are but in form of Charters.— Yes, but 
we cannot tell when it was. How many acts 
of parliament are there which we know not 
wben they were? Historians best tellthat. It 
is hard to find it when the records are lost. 
But this will appear to be in the time of Ed. 1. 
There is the pardon to those earls in 25 Ed. 1. 
We know that therolls of those times miscar- 
ried and were lost, and sure it must be ufter 
che statute of 25 Ed. 1. 

Rut then there is an exception from tbe di- 
versity of the penning ; sometimes * nullum 
“ tallagium ponetur,’ sometimes ‘ ponatur.’ We 
know, upon the entering of the rolls, there have 
heen divers mistakes in the entering of “ pona- 
“tur;’ if it be with a dash, it may easily be 
mistaken, and so only vitium scriptoris, and no- 
thing else. 

Tben let us enquire what it was if it be no 
act. Jt is said it isno act, but an extract out 
of25 Ed. 1, and that he urged several ways 
upon several occasions. By the penning of it, 
it doth appear, that he that wrote it was a scho- 
lar, and not mistaken, to make a thiug absolute 
that was relative; for nullum to make it tale, 
and to make that without a saving that bad a 
saving, is a strange kind ofsaving. Yea, this 
cannot bean act; for at that time there was a 

don granted to several great lords.—If that 
e true, which history saith, when this act was 
published, the lords were not satisfhied with it; 
and these were the lords to whom tbe pardon 
was granted that were not satisfied. And to 
make their pardon the stronger, they did weave 
ist into tbe very body oftbe act: and for Wal- 
singham, he is of great credit among the histo- 
riaus. Tbey say further, that this is no act, for 
this takes away those three aids, © pur faire fitz 
* chevalier, file marrier,’ and “ pur corpus redi- 
“ mend’’ This is not so, acts of parliament 
speak of it,and practice speaks of it, and there- 
foreno law, and practice of sbip writsever since, 
and for defence of the kingdom. For the aids, 
that is a good act; yet those were not intended 
nor included within that act, and therefore that 
practice is nut contrary, because it is not within 
the words of the act, nor in the meaning of the 
act. 
For the aids therein questioned, the question 
was between the kiug and the commons, and 
not between the kivug and tenants; then that 
being the question, there must be a considera- 
tion according to the occasion and the doubt 
made. But to take thus‘ nullum auxilium po- 
€ namus,’ these are not aids put on the tenants, 
but fruits of a signory, as the duty riseth not 
from the king’s commaud, but from tle laws, 


and so not within these words “ nullum auxilium 
‘ ponamus.’ And so all the practice ever since 
will well stand with this act. 

And to say shipping is not meant, because of 
the practice since, is notliing. Let me establish 
once the laws, and no matter for the practice. 
If the laws be once settled, we must reduce pre- 
cedents to laws, and not laws to precedents.— 
And for the practice yet, still the subject makes 
a continual claim against them. 

My Lords, to prove this is an act, Walsing- 
ham entered it in his time, who did not write 
very long after it. Though it hath been said 
that he was a monk, and what he wrote he took 
up in tbe street and market place; yet I will 
not think so of Walsingham, who was ever held 
an historian of very great credit. And no his- 
torian whatsoever durst set down any thing for 
an act of parliament, if he had not a sure war- 
rant for it. It had been little less than forgery. 

In the next place, it hath been said, his- 
tories are no good authorities in law. True, 
they shall not tell me what tbe law is, yet 
they are good to tell us of res geste, ie 
ther or no there hath been such things done. 
He tells us, not that this was for shipping, or 
not for shipping, but tells us there was such a 
thing. I have searched after this act, and I 
bave found in an antieut manuscript in Hen. 4.’s 
time wbere it is, and it goes there under the 
name of Statutum de Tallagio non Concedendo ; 
and I find ıL mentioned no where, but still find 
it mentianed as a statute. J have an abridge- 
ment of Hen. 8.’s time, and there it is put in 
as a statute, I will not urge positively, but 
probably, and that an act in lien. 4.’s time. 13 
Hen. 4, a complaint of laying taxes on the 
subject; the answer is, * let the laws and statutes 
‘beobserved’ this is that positive act that doth 
reach it more than any other. 

But the main answer that I rely upon, is, 
that if they deny the trutlı of an historian for 
res geste as this. If from time to time it hath 
been conceived an act, what more strong? what 
makes our common law, but general opinions . 
and allowauccs? And should we doubt of many 
things, whereof we find the acts of parliament 
themselves, I am afraid we should shake many 
things done by the common law. That which 
I rely upon is, the judgment of the late parlia- 
ment, to which your lordships will give all re- 
verence. This, my lords, did not pass sub si- 
lentio, but was nad a question, and something 
proposed on the king’s part, whether an act or 
not? in the conclusion it came into tlıe Petition 
of Right. The very statute mentioned in that 
Petition was this, De Tallagio non Concedendo, 
made in Ed. 1’stime. How far this question 
passed at the committee, it is better known to 

our lordships, and is the tlung whereon it is 
Built, If this had not been an act, it had been 
dangerous to have put it into the upper house; 
but ıc being there read, your lordships kuow 
what was done upon it. 

‘ The Petition being thus debated in both 
houses, I shall leave ıt to your lordsliips consi- 
deration, how far you will make tluis auestiou to 
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go in this case. And his majesty did not deny 
the same, but both king and council agreed it ıs 
a law. 


The Third Day’s Arcunment of 
Mr. HOLBORNE. 


My Lords; Asthe other day, so now again 
with your lordships’ favour, I sball be bold to 
sum up my last day’s argument in a very few 
words; and by the way clear my meaning, 
wherein I was any whit obscure, as also add 
where I was defective, yet briefiy in both. 

My lords, the general question the other day, 
being concerning the king’s power to lay a 
charge of money upon the subject; and my 
general ground against it being but this, that 
though the laws did intrust the king in many 
great powers in government, and with the 
whole government, ac-ording to the laws; that 
yet by doing of acts, which charge or prejudice 
the subject ın his estate, the law did see that it 
was possible that kings, as men, might err, 
and therefore did make provision, that their 
acts, if against Jaw, should be void, as in case 
of a disseisin or discontinuance, or where they 
were to pass grants, that there should go before 
an ad quod damnum; and also, that if they 
were passed, and were to the prejudice of ano- 
ther, that regularly in that case, the law did 
make them naught, and that they were to be 
repealed. 

And I shewed how this did hold, especially 
in laying charges upon the subject. I shewed 
that the law was not willing to leave the king 
power to charge in any case, notwithstauding 
where the occasion might be common, and did 
require, fur the maintenance of trafick and 
commerce between them, so to hold them still 
as within one body. Tbe law must lenve in 
somebody a power to charge, which would be 
left in none but the king as supreme governor. 
The cases for this were the monies to be paid 
for murage, pontage, paveage, ferriage, and the 
like. That in thosecases, though the king was 
trusted with a power to lay a charge; yet the 
law did not leave the charge arbitrarily in the 
king’s breast, so, but tbat if it were unreason- 
able, the grant was naught, and the proportion 
was to receive trial by another, upon whose 
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upon the subject, thouglı for a public good; 
and instanced in the case of the grant of the 
office of measurage, with a fee, adjudged void, 
“ quia sonat in oppressione populi:’ 22 Ed. 3, 
Pat. 31. The king granted to one Pawley, an 
office of alneage of worsted; and because in 
charge and burden ofthe people, and a new 
grant, adjudged void, and was repenled. 

I begin wich that of 4 Will. 1, wlich I now 
find more clearly to be an act of parliament, 
out of an ancient manuscript of the church of 
Litchfield, mentioned to this purpose in Ead- 
merus. Here I endeavoured to answer to Mr. 
Solicitor, when he said, that there was another 
law of the Conqueror’s, which explained this; 
and shewed, that the charges for the public de- 
fence were not meant, because it is saıd in ano- 
ther place of the same law, 4 quod omnes sunt 
‘ fratres conjurati ad regnum defendendum.’ 
To this my answer is, that they are so fur their 
bodies, © iratres conjurati,’ to serve, but not to 
be charged. Yet I must confess it is “ pro vi 
“ribus et facultatibus’ to defend the realın ; 
where “pro facultatibus’ may seem to imply, 
that they were bound to be subject to charges, 
‘secundum facultates.’ Under favour, “ pro 
‘ viribus et facultatibus,’ are but words of like 
nature; viribus, that is Jucultates, natural 
powers, not substance ; for itis not only that 
they should be ‘ Fratres conjurati ad regnum 
* defendend.’ but also ‘ ad pacem dignitatem 
€ coronz, &c. et ad judicium reg’ et justitiam 
° faciend.’ 

I went next to ıhe charter of king John, 
which [ observe to be but common law; it is 
inrolled, remaineth under seal, and is recited 
verbatim ın Matth. Paris. 

I went next to the acts of parliament, 25 Ed. 
1, against aids and taillages; there I laboured 
to shew, that ıhe act wus made against aids and 
taillages, though for the public defence ; and 
that was out of the Articles, whereupon the 
statute was made, and upon the king’s answer 
to the Articles: next out ofthe commons, which 
was after the statute, to enquire of the griev- 
ance mentioned in the articles, to the end there 
might be satisfaction, which was promised upon 
the Articles; where, in the commons, the whole 
inquiry was de graveminibus.—It is enough for 


Judgment it must stand or fall, which were ! me that this commission was grounded upon 
either the judges or a jury; like to that case : the former articles,. and that here this very 
which I might have put, but did not, of.a fine | thing, “ pro defensione reg’’ was‘ inter grava- 


uncertain upon a copyhold. I also shewed, | “-ınina.’ 


that in some cases the law did allow to demand 
arbitrarily upon same subjects, sums of money, 
yet that was not upon the subjects, guatenus 
subjects; but upon some subjects, guatenus 
tenentes, which did rise upon the jus rentulare, 
as to marry his daughter, to make his son a 
knight, or for ransom, or apon those who were 
little better than villains, the king’s burgesses, 
whom the law did not so much regard ; yet the 
policy of the kingdom, in those cases, did after- 
wards restrain the king to a certainty, by act 
of parliament. 

‚ Afterwards I went to the cases which were 
iR point, that the king could not lay a charge 


It had been strange, when the king 
had confessed upon the articles, that he would 
not legally justify them, and upon the com- 
mission, in pursuance of the articles, had called 
them Gravamina, and so to be inquired of, that 
now when they were found he would justify 
them in any point, and say, ‘ a pais pur reason,’ 
give them a reason for what he did, as Mr. So- 
lieitor saıth. 

Next I did conclude with the statute De 
Tallagio non Concedendo; and there my labour 
was to prove this to be a statute: and I am 
sorry I spent upon it so ınuch time, ıf that had 
not been denied by Mr. Solicitor to be a sta- 
tute. But now rd understand, by the king’s 
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side, that this was no statute, but made and 
s:uled at the same time with that ofthe 25th, 
and ıneant to be no more than that of the 
25th. —This seemeth strange: for why should 
they be botlı at onetime? Next, how came 
they so much to dıller, if made at the same 
time? Why aıe there some Hungs in the sta- 
tute De Tallayio non Conceden:o, which are 
not in the statute of tle 25th ?’— But the Teste 
will clear all. First for the Teste of that of 
the 25th, ıt was Jeste Lid’ principe, and sealed 
by no more than the king: To this the arch- 
bısbops and lords put their hands and seals. 
But, bowever, Iam glad to hear it now con- 
fessed to be a statute ; for tlıen we have no 
more to do, but to see whether tlıe charge of 
the defence were within the ıneaning of these 
words, wberein sure the words are general 
enough; and what reasons have been given, why 
. bythe expositions of these, charges of defence 
should be excepted, you have heard ; and what 
my answers have been unto them, I leave to 
your lordships judgments, 

I coms now to Ed. the 3d’s time, 17 Ed. $, 
Parl. Roll, Wbereas commissions have been 
aarded to the peoplc and slhires, to prepare 
men at arms for Scotland and Gascoigne, ur 
elsewbere, at the charges of the shires, contrary 
to law; the king hath not, before this time, 
given wages, whereby tlıe people have been at 
great charge, and much impoverished. The 
king wills, that it be done so no more. Ay, 
but it was said, this was to Scotland and te 
Gascoigne ; and that this was foreign war; 
and that was denied, though not admitted.— 
J auswer, that in those times, Scotland held in 
fee of the seignory Of England; and in those 
times the king of England was “ Dominus di- 
* rectus Scotiz: and so Ed. 1, when he deter- 
_ zained that quarrel between Bruce and Baliol, 
and gave judgment by writ, settied Baliol king- 
of Scotland, and did justify it; and it is re- 
maining in the rolls of Scotland, in Mr, Squire’s 
ofüce. When there was a freaty of peace be- 
tween Baliol and Ed. the ist, he refused to 
acknowleäge the signory of England ; and there 
the parliament resolves he sbould rather have 
a war than lose this. So see Selden upon For- 
tescue. War ın Scotland, not foreign war, but 
like to that in Wales: and sa was it ever since 
held, since tlıe conquest, to be within the aig- 
nory of England, By the statute of 13 Ed. 1, 
and by the statute of Hen. 8, it appeareth to 
be within the fee of England. War against 
ons another, cannot be called a foreign war ; 
as in the war to Scotland, Wales, and else- 
where, wbich is not meant of foreign parts ; for 
then it would have been expressed where, as 
well as Gascoigne. And by the histories of 
those times, we shall find there were armies 
carried to no other place. Nay,to shew this 
. elsewhere is meant in England, see the 1 Ed. 
3. Parliament-roll before this parliament. 
The Scouts invaded England, as appears by a 
writ of Ed. 3, where is mention of an invasion, 
and thereupon regaires aid. If there be wars 
jn Gascoigue, and if occasions ta Scotland, 


and in England too where the Scots are, and 
this a defensive war. Furıler for the wars of 
Scotland, if that should be called a foreign 
war; ifthe king should go thither and make a 
war, yet by the rules of the king’s council, if a 
war in foreign parts is but to prevent a war at 
home, this war is not fareign, but for defence. 

Anotber act made un this occasion, thut the 
king wills, 1 Ed. 3, c. 5, that no men hence- 
forth shall be charged to arm themselves, 
otherwise than formerly in the kinglom of 
England ; and not to be compelled to.go out 
of their counties, unless upon the sudden 
coming of an enemy, and in case of necessity, 
and then to be done a5 in times nn this sta- 
tute coming in the same year when the com- 
plaint was made for carrying men out of their 
counties at their own charges. 

Here I observe that the subject shall not go 


out of his county, not only at sudden coming 
k d boch 


of euemies, but likewise on necessity, an 
together. And when it is said, it sball be done 
as formerly, it as an allowance that they had 
formerly been paid. So then, if this be a 
stronger case, admit here an actual coming of 
enemies, nay, sudden, nay, here is a necessity, 
and the subject is to go out of his couuitry, pro 
posse suo, yet he had his allowance. 

Perhaps it may be asked, why should not the 
subject pay ? Is not the kingdom -in danger ? 
are they not to defend it, posse suo? They are 
so in their counties; and if tbey go out, the 
law bath provided a supply. Parliament-roll, 
13 Ed. 3, there was a time when there were 
known enemies, actual wars in France; they 
intended to divert the war by bringing it home 
to our own doors: tbe enemies threatened 
much, nay, did much hurt;; yet did not Ed: 3, 
command these supplies this way, but called a 
parliament, and there consideration was had in 

arliament for supply, and hat the kingdom 
has ships enough, ıf they were willing; and 
this was in way of Defence. 

From all this I conceive that it is strongly 
inferred tbat he could not furce them: and 
when tbe lords and commons did meet, to take 
consideration for the wars against France and 
Scotland, the commons laid the whole charge 
on the Cinque Ports, they disclaimed to have 
any thing to do with it. And for the land- 
service, they said, let those of every county 
reside tbere, but no charge on the subject ın 
pursuance ofthis. Claus. 13 Ed.3, m. 11, et 
14. dors. The town of Bodmin doth shew the 
execution of this judgment ; it being agreed, 
that tlie sea-towns, and borderingshores, should 
look unto it. 

I shall agree that some inland towns are 
hound by use and tenure, but no otherwise, 4 
Ed. 3. c. 1, that the people are nat campelled 
to make any aid out of parliament ; and that 


the aid granted shall not be drawn into exam- 


ple; and that the aid granted is for the defence 
of the sen. But it hath been said, that they 


are aids granted for foreign wars, for the wars 


were in part granted, 


in France. ° True, th 
‚and parı also for 


some for tbe wars in 
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defence on tlıis side. And where there is no 
distnction, why not for the one as well as the 
other? It must, under favour, be conceived 
$or either or borh. And between this time uf 
14 Ed. 3, and 35 Ed. $, your lordships have 
heard from Mr. St. John, suine complaints in 
re for charging the cuunties with 

lIobbellers, aud going out of their counties, 
which are not really compleat, only for. propor- 
tion in regard of their success, but also for tbe 
thing itself. 

3 Ed. 3, m. 21. The commons pray to be 
discharged of the guard of the sea; and ıhat 
the king would keep it at bis own charge. This 
shews the judgment of both houses, and the 
weight of it is very great; for when there is 
any dificult point concerning the liberty of the 
subject, it is’referred by the Judges to the par- 
liament, to be there decided : of that reverence 
is the parliament. 

But it hatlı been said, tbis is rather a matter 
of prayerthan right. Under favour, the matter 
shews that they claim in poiot of right : and 
it is to be supposed, that tlıey would not make 
such an unreasonable request, as to lay that 
wbolly on the Ring, if they of right ought to do 
it. Andif words were put ina fuir language, 
it was but a fit and humble language for so 
great a prince as Ed. the 8d was. But Ed. the 
Sd gave no relief; yet that doth shew the 
Judgment of tbe two houses; and as there was 
no granting, so there was no express denial. A 
handsome prayer, and a bandsome answer. 
14-Ed. 3, Parliament-Roll, tbere it appears 
there was a charge of 2s. on all wooltells, and 
this for defence of the sea; aud in tbe 15th 
saken away in the parliament. 

I shall conclude this with the 25 of Ed. 3. 
No Hobbellers were to go out oftheir counties, 
unless by comınon consent. This statute is ge- 
neral for defence; there is no exception : if an 
enemy do invade, the parliament believes the 
kingdom is provided for. Yea, saith Mr. So- 
licitor, the sabject is not charged to go out of 
the cuunty, that is, upon summons, ud ererc 
tum ; for summons is twofold. First, a sum- 
mons ad erercitum, and then a general sum- 
mons. By the suminons ad exercitum, only 
those were to go that did hold by tenure; and 
they say it is encounter droit, to be'charged out 
of their caunties. It is true, about this time 
there are some records of 16 and 18 Ed. $, io 
the Exchequer, where charges are laid on the 
subject for bobbellers, and such things : but you 
sball find in the Exchequer that the money 
came thence, which was before the statute; 
these things were the grievances complained of. 
So the practice there will not expound the sta- 
tute, for the'contrary practice did beget the sta- 
tute. But the last of lese, in 24 Ed. 3, who 
wäs an active prince, and maintained wars, and 
so had great occasion für moneys, and so charg- 
ed the people higher tlıan they would endure; 
for which he did afterwards repent, and desired 
to be prayed. for, and therefore there were 
divers ımpositions on merchants; all which I 
pass over, anly this out ofthe Roll, 50 Ed. 3, 

voL IL. 


, 
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m. 24. Itistle lord Latiner’s Case, a privys 
counsellor and chamberlsin to tie King; there 
was a complaiut in parliaınent sgainst him für 
divers things, vn bercof’ one was for laying an im- 
position upon merchandize. In his Justihcation 
be pleads ıhe command of the king; and für 
that particular he was sentenced, imprisoned, 
fined and ransomed ; su careful were ıhey 10 
revive that law, And that sentence of his, 3 
Ric. 2, made the great lords so unwilling to 
talk of the defence without pnrliament. 

And so Icome to that of 2 Ric. 2, upon 
which I must insist, for that it is of great weight. 
It dotl appear, as well by the consultation it- 
self, as by history, that the realm was in greas 
danger from several parts; as from France, 
Scotland, &c. and that the danger was so in-. 
Stant, that it could not stay for a parliamentary 
supply: therefore the conncil uf the kiug were 
to consider of it; they know not what to ad- 
vise; they meet together, they had no time to 
call a parliament ; but the lords, both temporal 
and spiritual, and sages of the realm, cousider- 
ed what to do, when the safety of the kiugdom 
laid sö at the stake. The resolution of these 
lords aud sages, who were, as I conceive, the 
Judges, propter excellentiam, conclude that 
tiere was no way but by parliaıment, and all 
this was for defence, and against an instant 
danger, which could not expect summons of 
parliament. And the lords themselves rather 
lend money out of their own purses, than ad- 
venture that which Latimer did; which indeed 
was the ground wluich made them wary. 

To tbis there were many answers, yet all will 
fall off. It is true, that it is no act of parlia- 
ment; yet such a resolution, that had it been 
300 years before, would have doue much. The 
weishtof this is thus: ifthis had been a parlia- 
ment, tbere is little doubt what this resolution 
would have done: for the matter we have ıhe 
resolution of ıbe upper house ; and how tlıe 
commons would have resolved in a point of 
libesty, we may easily conceive. Here we have 
the judges opinions in point of the legal power 
of the kıng, whatthe kıng would do, as well as 
what he should do: and in things of this nature, 
the judges are the king's counch. Andas ım 
the great council, (the parliament) they sit 
there for counsel in things that belong to mat- 
ters of law, so ät this time in tbis assembly, 
which was instead of a parliament, these were 
not left out, being best able to eclare the rule; 
and this was about two years after Edward Ihe 
third’se death: he could nor then have any 
other than the council of his grandfarher;; and 
of their resolution was that the king could nat 
charge the subject out of parliament: and 
though it was nu act of parliament, yet it had 
the hanaur to be so accounted, else it bad 
never heen entered upon the ee 

But it is said, by way of objection, that Rı- 
chard the second was then aı infant. True, 
he was so, but he had a brave man for his pro- 
tector, John of Gaunt ; and he had daubtles» a 
select cauncil, and they were as fearful as might 
be, that nothing abould be done thas mugbs 

6 
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wrong the king in his prerogative. It is true, 
they had a power pf doing things by parlia- 
ment, yet that was no act to restrain tlıe king, 
but an act of necessity : the king was an infant, 
and therefore it was requisite, that during his 
minorty nothing sliould be done but in par- 
liament, especially that concerned the kıing- 
dom; which was not a usurping of the regal 
power, but a provident care of the kingdom 
and hin: and they do protest in that roll against 
incroachwments upon the royal power; and to 
say that is good, which is to an ill intent, is a 
strange construction. 

They say that this consultation was for fo- 
seign wars; for that Brest and Calais were in 
danger, aud to be provided for: and for fo- 
reisu wars it is agreed the kingdom could not 
Be charged. To this l answer, adınir a mixtore 
of wars, yet every one looks home first : ‘we 
have a care of ourselves first: but they would 
have made no such difference, if the debate had 
been for both. However, the lords conclude 
tbe king cannot charge without pariiament, 

But I cannot leave this objection, but shall 
givea particular answer; though Brest and Ca- 
knis ınight"be.in danger, yet that wus no part 
of this consultation ; for ıt is said in that con- 


sultation, that in a former parliament, snicient 


rovision was made for them. True, they were 
ın danger, but provided for in parliament be- 
fore ; and that wbich ch ars all, under favour, 
tlıere is not a word in that consultation, but is 
merely for the defence, and no relation to a 
foreign war. ITend this kıng’s reigu with the 
8 and 9 Ktic. 2, rot. 10, where is a consultation 
with Jobn uf Gaunt fur foreign wars, and 
others mixed together. It appears the subject 
is not chargeable out of parliament. 

And so I come to Henry the fourth’s time, 
% Hen. 4, hatlı been urged, and an answer 
given to several comimnissions for Calais, and 
for te defence: there was ‚then a complaint, 
and a desire ıhat those commissions m:glt be 
recalled. It is true, we find not this granted 
expressiy ; butas no grant, so no denial; andas 


wetakeıt, it wasgranted. This tmme of Henry 


the fourth did yield many instances that the 
king cannot charge, tlıough for the publick de- 
feice. 1 shall remember a record wluch the 
other day I vouched. Par. Rol. 13 Hen. 4, 
m. 43. Jt was upon an action’ of the case 
wbich we find in the books, 11 Hen. 4, which 
was pleaded in 13 Hen. 4. There wasan oflice of 
measurage erected and granted, and a fee 
granted in it; this was complained of in parlia- 
ınent: first, an action was begun at law 11, and 
in 13 IIen. 4, a coınplaint in parliament; and 
they complain thar this was against the statute, 
that no taxes nor tnillages should be laid upon 
"the subject ; and the answer is, let the statute 
be observed, "This use I make ofit; ıhis doth 
not only shew thie eonfession of the thing, that 
this ouscht not be laid, Nut chat, this statute, De 
Tallegio non Concedendo, was to be a statute: 
and this statute was not for aids that come to tlıe 
king in particular, but against any charge laid 
by the king upon the subject, though it be pro 


beno publico ; and upon the record, the judg- 
ment was delivered so, because sonaf in preju- 
dicium populi. 


I shall remember the grants of tonnage and . 


poundage to Hen. 4, and ıhe grants usually to 
him were ee and upon occasion, and 
not for life, until afterwards; and m his time 
they were for the defence ofthe sea and king- 
dom : and it was granted upon condition, that 
it should be confessed it was granted of loan, 
and not of right. 9 IIen. 4, m. 16, and 11 Hen. 
4, m. 45, and 13 Hen. 4, ın. 10, which is the 
fullest ; they make a protestation it shall not 
be drawn into example; yet all that time were 
imminent dangers.—But it was said, we can- 
not shew that purely, and simply, and solely, 
it was ever granted, but with a mixture of 
other tliings, as that of tenths and fifteenths.— 
But the parliament was so wary, that they did 
sever them, and lay the tenths and filteenths by 
themselres, and tonnage and poundage by it- 
self; for though they are the same acts, yet 
upon the matter thcy are several. 

I am now cume to Henry the 5th’stime; and 
for hin: there is not much, but Jike Heury 4, 
Parliament Roll, 1 flen. 5, m. 17, a grant of 
tonnage and poundage far tbe defeuce of the 
rerlın, and safe-guard of the sea, with a protest. 
ation that they should not he charged fur the 
time to come. Ithink after this time we find 
no more protestations or grants upon condition. 
But that which I argue from these grants made 
in this manner, is, sure it was the opinion of 
the parliament, ıhat they were not bound; and 
the For by his acceptance doth acknowledge so 
ınueh :- no Inndlord accepts that from the tenant 
as a gift, wliich he may commarmd as a duty; 
and to take it on terıns so advantageous for ıhe 
subject, and not only give an acquittance for it, 
but put it on record as in point ofrig.t. But 
here is an aftırmation of the commons; and 
though they cannot make a law, yet that which 
they do, and tlte king accepts, shall be of a 
strong proof. Again: It is true, you shall not 
charge the subject with tonnage and poundaze 
without parliament; but sill not the subject 
be charged another way ? 

To what end would that protestation have 
served, tbat the kirg should do it another way? 
And it isallone, ıf the commons bear the charge 
of defence, whether they bear it by tonnage and 
poundage, or otherwise; for that which falls on 
the particular, falls on the other. To charge 
them thus, were as if theking should say, though 
I cannot charge you this way by tonnage and 
poundsge, yet I will charge you another way. 

In the time of Henry the 6th there is little, 
—I come next to thie time of Edw. 4, wherein, 
though there is not’ much upon statute, yet 
there is a speech of his that shews much of this. 
7 Ed. 4, Parl. Roll. 1, there was a speech made 
andcited. The kmg first protests, which was 
not immediately upon his coming to the crown, 
that he will Iire of his oun, and not chärge the 
commons but in cases extraordinary, and those 
burdens too should be secundum morem majo- 
rum ; and that be hopes they will be as tender 
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of, and kind to him as to his predecessors, say- 
ing that he would lav no charge upon them, but 
in extraordinary things. 

This shews, ıhat what was granted by the 
<ommons, though upon extraordinary Occasion, 
was not out of duty, but out oftenderness; and 
this was a good while after his victory, and 
could not upon the matter be called a brokage. 
And this falls not under the answer of Mr. So- 
lieitor, that money was borrowed of tlıe poor 
men, and reAson that they should be paid again. 
—-But those loans were by way of cominission, 
and not to some pour men, but they did con- 
cern tlıe general. And though Rich. 3, had 
reason to bring in good laws, because of the de- 
fect of his title, yet my lord of St. Albans called 
it a kind of brokage to get the people’s good 
will; yet, however, this must be a declaration 
of both housen of parliament ; and it was not 
so much offered by Rich. 3, but because Edw. 
4 had made many borrowings. 

I come now to Henry the Tıh's time. That 
which hath been pressed, is the 19 Hen. 7, c., 
11. Provision that the king’s servants that 
were to attend upon him in the wars out of the 
counties, should be.paid; then ifthey were to 
have it, then 4 ‚fortiori, they that were not to 
attend. Tbis 5hews that the king is to be at 
the charge, and not the subject. The answer 
is, tlıis extends to foreign wars, and then no rea- 
son but that they should be paid; and so will 
not serve our turı. If there be such a differ- 
ence between foreign and home wars, why do 
not the acts of parliament make a difference ? 
the words are general, and extend to wars out 
of the realm and in the realın ; and where the 
laws do not distinguish, neither, I hope, will 
your lordships. 

Now I come to Hen. 8, who was as unwilling 
to beg, as powerful to command. 13 Hen. 8, 
cap. 20, the king desires for some necessity of 
government, and against an instant Occasion, to 
have power to make.a proclamation for govern- 
ment, and to do it under penalties: A law sea- 
sonable for that time, though it continued in 
Ed.6.’stime. As he would have liberty, which 
he could rot have without parliament, to lay 
these kind of penalties on men ; so tbe parlia- 
ment was as careful to give him no liberty to 
lay any charge upon their estates, lands, or 
goods. So as, though for the natural govern- 
ment they leave him a power to lay penalties 
upon otkers; yet to lay any thing upon their 
goods, that which is meum et tuum, he had no 
liberty; which is a declaration of the opinion 
of the parliament, that by ihe common law lıe 
could not do it. 

But in the preamble of the act it is said, 
that there is some intimation of the power 
of the king, if he will; and upon that pre- 
amble indeed Cowel would! have built the 
royal power of the king. But Cowel was mis- 
taken, and had his reward. It is true, there is 
something in the act that speaketh of the regal 

- Power in necessity, but not absolute; and that 
too came in’by the penning of it on the king’s 
side. And 21 Hen. 8, your lordships know his 
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power, and how he was not to be resisted ia 
small things. If’he could pull down those ab- 
beys, what could he not da? Therefore it was 

not for them to question with tbe king upon, the 

penning of his preamble, but a dutifulness in 

them to conform tlıemselves. And when ıhere 

was provision enough made against tlıat in the 

act afterwards, ıt had been a wenkness of the 

house so to do. 

Yea, the act was that the king .could not 
charge the lands nor goods ; but there is no 
such thing in our case. It is true, there is na 
immediate charge laid upon the lands or goods, 
but in substance and consequence there is a 
charge. It isall one to me in substance, where 
ıny life and benefit is the same in either way. 
And if Lam taxed secundum statum et facul- 
tates, I must pay the money out of my estate; 
and in the penning of an act “ non litigatur de 
‘ verbis sed de intentione’ And if I am 
charged and pay not,my goods are taken away 
and sold; so it is all one to me, as if’it had 
been laid upon my goods. 

For the times of E. 6, queen Mary and queen 
Elizabeth, and bis late majesty king James, I 
shall put my observation of all these into one.‘ 
I find not much upon the Parliament Rolls for 
these four; few statutes were made, yet in every 
one of these is offered one act of parliament, 
which is a stronger proof than any of those 
which have been ürged, and such proof as doth 
only come home to the defence of the kingdom, 
in case of extraordinary defence, in case of ne-. 
cessity, and in case of invasion. Allthis ariseth 
out of the consideration of the penning of the 
statute oftonnage and poundage, in tlıe begin» 
ning of every of their reigns. The act that I 
mention, is 1 Jac. where it is said to this effect, 
that there may be times of necessity where trea- 
sure is not to be wanting; and it is unfit the 
treasurg should be unprovided at any time upon 
necessary occasions; and therefore they grunt 
unto the king, tonnage and poundage. But 
how? not for guid pro quo, not merely for 
defence, but towurds the defence of tlie king- 
dom. Then by the judgment of the parliament 
this being not granted formerly, but towards 
this defence, and towards his great charges; 
therefore, by that, the charge by the laws ought 
to lie upon the king. —Now, my lords, if the 
king were not bound to the defeuce of the king- 
dom, wbether or na would he accept it on these 
terms; and whether it seems not more than 
probable, that in case of necessity the charge 
may not be laid on the subject. 1 Ed. 6, c. 13. 
‚Marire cap. 18, 1 Elız. cap. 19, 1 Jac. cap. 33, 
are the several grants af Lonnage and poundage. 

T conclude this part with the times of his 
majesty that now is, which in the point of de- 
fence have been stronger and greater than be- 
fore, both in point of laws, and in matter of ex- 
ample. Itnke my beginning in this upon that 
parliament 3 Car. upon the Petition of Right, 
and his majesty’s Answerand Judgments to that 
are something home. 

The Commission of Loans and Benevolence, 
the necessity of the tiine did require an instant 
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supply; and it appears by the Commission, 
that there was a necessity which could not stay 
for a supply another way, aud your lordships 
know what wasdone in this. This Coinmission 
was not to horrow of a few, but it was general, 
witran equal and proportionable weight; and 
this, as it appears, was for fhe defence of the 
kingdom. It hath been said, that mention is 
made of supply fur the Palatinate, and tu send 
aids to Denmark. True, it is so; but that of 
the Palatinate, and ıhat of Denmark, do upon 
the ımatter concern us; for that war being upon 
eur resolutions, there was akind of engagement 
täid upon us. 

"Intbat Commission, there appears more than 
a possible danger to the kingrlom ; there was a 
necessity, yet this was laid down, it held not; 
and in pursuance thereof there was an Order, 
whereof we have a copy ; it isinthe Exchequer 
moved by the king’s Attorney for staying the 
proceedings for money spent about Loans, 
which was by his majesty’s gracious command, 
wherein his majesty did prevent the commons 
desire. 

The Petition goes on, that there were soldiers 
billered in several parts, and there was a 
charge ; and this was after late foreign war, an 
enemy then known and declared ; there was a 
necessity for instant defence, and to stand upon 
our guard; the enemy might in a short time 
have been upon our coasts: yet your lordships 
know what was said to tlıat. And as the Pe- 
tition looks back to those things that are taken 
off their hands, so it looks forward, and pro- 
vides, that no such things should be taken 
hereufter by the power of the king alone, al- 
though upun matter of necessity. And all this 
was a Petition not of favour merely, but in point 
of right, according to our laws and statutes, 
which are the statute 25 Ed. 1, the statute De 
Tallagio non Concedendo, and Magna Eharta, 
the ground of all. And to all these his majesty 
promiseth such things should he done no more. 
And they not content with this, his majesty 
gives this answer, * Soit droit fait.’ 

I cannot leave tliis great strength thus, but 
bring it hume to tlıis very case. The substance 
of this Petition being for charging of the subject 
out of parlinment by the royal power, when this 
Petition had passed the lower house, it came to 
tbe lords ; and upon some motion, there was a 
proposition of a Saving to be put in the end of 
the Petition, saving tlıe sovereign’s power, 
which his mıajesty is entrusted with for the de- 
$ence of tlıe kingdom. All this your lordships 
know, that after several conferences, in the 
en the Petition passed without any Sav- 

D2. 

M y lords, upon what reason this Saving wos 
left out, your lordsbips may see by the record, 
which your lordshjps and the rest of the house 
best know, and whether upon tlıis reason or 
not.— That the laws the Petition went on, whe- 
ther tbe Saving would stand with those laws. 

My lords, it appears that the first Answer 
was, tlıat the laws should be put in execution ; 
yet in tLe close there is put in a saving of the 


' prerogative: but this Answer did not satisfy ; 


and therefore there was a general Answer, 
‘ Soit droit fait” But now what was granted 


by the last Answer,more tlıan by the former, 


only that the law was left more absolute ? 

As to that commission of ndvice for conside- 
ration Of means to raise supplies, and it was for 
defence, and a necessary deience, and that did 
not bear delays, that comraission was laid down 
by his majesty ; yet in that there was no more 


than this consideration, how supplies might ın- 


stantly be raised, wluch could not endure de- 
lays by impositions or otherwise, thar is still 
lawful ways. If ıhere had been any to lay a 
charge on the subject by way of loan, then that 
commission had not been against ; 
yet his majesty was pleased to lay down ıbis 
upon the desire of the house. 

I conclude with that which I conceive to be 
the judgment of both houses in point. Irische 
Judgment of both houses against the Sermon 
touched upon by Mr. St. John, which I shall 
press as far as it will be applicable 10 our case. 
—The Sermon was to shew the power of the 
king in case of necesity to lay a charge on the 
subject without a parliament. When this came 
into the lower house, this was the main and 
principal charge, I say not the sole charge. 
When it came into the upper house, there it 
was pressed against that «ivine by the king’s 
counsel; and it appears by the journals of tle 
upper house, that the crime was, that he shoald 
shew the king’s power to charge the subject 
without parliament. It appears by the said 
Journals, that the Doctor’s excuse was, tlıat he 
meant nothing bat to shew whag kings might 
do in extreme necessity of danger. And your 
lordships may read ın his Sermon, that he 
speaks of necessity, not attending the slow mo- 
tıon of parliamentary advice; so that it is 
pinched on extreme necessity : but neither one 
excuse nor the other did serve his turn. The 
offence is acknowledged, submission made in 
both houses, and the Sermon calied in by pro- 
clamation. Ay, but, saith Mr. Solicitor, this 
Sentence was for other matters. I say not, but 
that the Sentence was for this thing alone: 
there were other things, but they were only bv 
the bye; only occasioned by thıs. Now how 
far tliis case comes to our case, I leave to your 
lordships judgments, 


The Fourth Day’s Ancuuenr of 
Mr. HOLBORNE. 


May ‘it please your lordships; I hare thus 
far gone on in my proof from reason, books, 
cases and authorities, all being of highest na- 
ture, that is, by the laws of England ; fhat the 
king cannot charge his subjects without their 
consent in parliament, thaugh it be pro buno 
publico, or for case of necessity. It now‘re- 
maincth that I offer, what either the practice 
haıh ever been ın the best tiınes, and the con- 
trary practice decried froin time to time. —In 
thi» I shall do a work of supererogation. Ir is 
not material what ıhe practice is, if the laws 
be oucesettiled. A law once made, over-ruleth 
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all practice afterwards. And as a law is law 
before practice, so it is law agaisst practice : 
et because practice may be an expositor of 
aw, especially where the words may seem 
general, I shall shew from gge to age, that the 
subjects without their consent could not be 
charged. 

From the practice of tbe kings themselves, 
eren in all ages, that on extraordinary occa- 
sions they have resorted unto parliaments ; and 
when they could not do good by that, they have 
made many borrowings, as appears by the Par- 
linment-Rolls. Wbat other courses they bave 
taken, yourlordships have heard upon the former 
argument. And when the king received these 
supplies, it came voluntarily, and with protes- 
tation, that those things should not be drawn 
into example. 

I shall go now to the practice of the subjects 
part. First, I shall go as high as the Saxons 
time. That of Danegelt did begin by a common 
consent: and in the verylaws in Mr. Lambert, 
it is said stafutum est. Though it always did 
not siguify a statute, yet when it was written 
by one that knew the laws, and writ of ıhe 


1637.—in the Case of Ship-Money. [1008 


and 29 Ed. 1, m. 10, he contracts for his ships, 
and they go at his charges. P. 76, Ed. 1, Rot. 
35, Reginald de Grey, when the Scots entered 
the kingdom, he was commanded to bring sea- 
men out of their counties, and he durst not 
without money; and thereupon he had fnoney. 

out ofthe exchequer. j 

But the answer was, This was for Scotland. 
—-For that no doubt this war was at home, for 
in the 26 the Scots had entered the kingdom. 
Br. Trin. 32 Ed. t, Rot. 11. 

I come now to Ed. 2’stime; there is not 
much against us, but for us. This I shall ob- 
serve, hat the first writ that went out was 9 
Ed. 2. It is true a Mandamus went out for 
shipping, and against an enemy, and for defence 
of the kingdom: but how? Not a ‘ Mandamus 
* firmiter injungentes,’ nor ° sub pana foris- 
‘ facture,’ but a * Mandamus rogantes,’ and 
the means of compelling “ quatenus honorem 
* nostrum et salvationem vestrum diligitis.’” So 
| you see how the course of the law altered in 

that tirne. 
I come to Ed. 3, for I will but touch upon 
every time, and ofler but one thing to shew the 








laws, it ınust be so taken. Tilburiensis saith, | practice in it. As I find a statute in the be- 
as it wasthe act of the king, so it was the | ginning ofhis reign, concerning provision made 
petition of the commons; © Statutuın est a re- | for wars, so I find an execution, Rot. Scot. 1 
* gibus,’ still the king. Itis strange in that | Ed. m. 8, there went out two writs, and they 
time of Ethelred, when Danegelt was so great . were concerning raising of shipping, and in 
and common as it was, the subject being easily ! ee of the Scots entering that year. This 
drawn unto it, that the king should not ask it, | isthat I put it for, to shew that upon that occa- 
when he might have it for asking. But this ! sion 1 Ed. 3, soldiers were paid, although for 
Danegelt being raised by Ethelred upon emer- the wars in Scotland. It doth recite that the 





gent occasions, as it was not like to be always, 
so the provision was not for alltimes, After 
him came in some of the Danish kings, and 
tbey continued the Danegelt. And what be- 
came of tbose that were tlıe collectors of the 
Danegelt between Ethelred and the Confessor, 
doth appear ın Huntingdon, and how the peo- 
ple did decry it in general; then it was laid 
down wi grarissimum, as appears in Ingulphus. 
“ Edward tbe Confessor he 'laid it down. At 
the Conquest, still they gu on with the Dane- 
gelt. It was part of he terms made by the 
Feops with several kings, that it should be 

laid down: and king Stephen did promise 
to lay it down; thougli notwithstanding they 
did now and then take it up. In Hen. 2's 
time yet still more complaints, and that was 
left out of the charter of king John, —The use 
of all this is, That though there were a practice 
under pretence for defence of the kingdom, yet 
the people did decry it; it was not such a 
practice us could bring in a law. 

When Danegelt was thus laid down for the 
üme of king John, Hen. 3, and Ed. 1, in 
which times practice for shipping will not be 
material, for in all those times the very sbip- 
ping itself was decried, parl’ 25 Ed. 1, there 
the very charges of the subjects for shipping 
were the complaint, the complaint is the thing 
I am upon. After the25 Ed. 1, and the sta- 
tute De Tallagio non Concedendo, the course 
of these proceedings did alter ; for before in 
34 he sent fortlı writs under a great penalty, 


| Scots had entered the land that year, and did 
make further preparation ; and if ıhey could 
not have their peace on their own terms, they 
would proceed. ° Consideratis etiam periculis,’ 
for ır was in arliculo necessilatis; be giveth a 
command that there should be ships, Bor it is 
a ° mandamus rogantes,’ notliing at all by 
compulsion or forfeiture in the writ, ° sicut 
*honorem nostrum.’ It appears by the writ, 
that he said, he sent money at that time for 
the victuals for the soldiers; and this very writ 
was ‘ pro salvatione regni,’ and that we could 
not be safe without shipping : and this was in 
a pure and innocent time. j 

I will not say, that ini all the actions of Ed. 
$, he never broke this rule: your lordship know 
what wars he had, and what necessities, and 
what those necessities brought him to; but he 
was so far from justifying of himself as it ap- 
pears by Daniel’s, History, that he sent to 
archbishop of Canterbury, to pray for him, 
and desired the people not to think ill of him 
for layiug those charges upon them in case of 
necessity. 12 Ed. 3, Rot’ Alm’. Your lord- 
ships shall see upon that acknowledgment, how 
he began to alter hiscourse. Parliament Roll, 
13 Ed. 3, though he laid charges before now, 
he calls a parliament, and desires supplies for 
shipping that way; and that acknowledgment 
12, will answer home that famous year of 10 
Ed. 3.—Next, my lords, to shew the decrying 
of the people in this time of shipping itself ia 
the rolls of 31 and 51 Ed. 1, tkere the people 
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said they were not to bear the charge: so it 
was no practice, for the cummons did decry it. 
That for Hobbellers, they were at the charge 


"of the county befure 25; but that they were 


eomplained of in parliament, wherein the sta- 
tute of 25 Ed. 3, was made. But all that I 
aim atin thisis, whatever the contrary prac:ice 
was, to out-balance it by the contrary opinion, 
and claim of the kingdom; and the practice I 
hope shall not be able to make it luw. 

come now to the time of Richard 2, for his 
time I shall remember but one, Tr. 7, Rich. 
8, m.15,° de contribuendo ad custodiam maris,’ 
there ıs a recital of Danegelt; and that the 
subsidies that the kınz had werenot sußicient, 
and tberefore commanded an aid, but to do it 
graluiter. I do observe, that all ship-writs do 
end in the time of Ed. 3, one or two perhaps 
may be after, and therefore I do end with the 


"practice of those times; but from ıhose times 


downwards to lJen. 8, tlıs was offered, and 
not denied; That there are several records, 
how the kings nf England, both at sea and 
land, did bear the charge of defence; and all 
the answer was that it doth not appear how 
the king doth raise the monies. 

For the time of Ilen. 4. 2 lIen. 4, Parlıa- 
ment-Koll ; a complaint of the conımons, of u 
commission for building of galleys for defence: 
And their complaint was, that it was June 


without consent of parliament, which ought not 


to be done; and this commission is repcaled. 
This shews the decrying of the subject, and tlıat 
the practice hath been, that the defence was at 
the charge of the king: 

I have thus finished the negative part of the 
argument, that the subject is not compelled to 
find shipping for defence at their own charge. 

Next fortlie positive part, that the charge 
both in cases ordinary nnd extraordinary lies 
on tbe king, anıl that by the common-law; and 
that the king bath provision and consideration 


- for it. 


My lords, for provisions regüilarly, whatso- 
ever estate is in the king in the politic capacity, 
is in him as Rer, and not in him in his natural 
capacity; and what is in him so, is’for the 
benetit vf the kingdom : and that hath ever been 
the ground ofthe acts gf resumption, and sone 
of resumption made by Hen.7, where lands 
were aliened by him, he made a resumption ; 
and ıhose many privileges that the king hath in 
him, are as Rer in hıs palitic capacıty. All 
wliich cases are put t»gether in Calvin's case in 
the 4th report. And not only in England, but 
in all Christendorn, all estates in princes are 
held for the benefit ofthe kingdoin, as weil as 
for theinselves; and that is not denjed bx kin« 
James in his answer to Perron ;, he would hare 
it absolutely to be to that purpose. Allıhat is 
to the advantaze and honour uf the king, is fur 
the benefit uf tie kingd- mi. 

My lords, from the consideration ofthr in- 
terest of the kingdom in the estate of the 
prince, tbe parliaments have 30 ofıen uflerell 
their service to the king: And the parliament 
in Sormer times did require a hund in the nam- 


ing of a treasurer ; they called it ansiguus mas. 
And it was 5 Ed. 3, in a parliament, but re- 
pealed 15 Ed.3. And for ancient land of the 
crown, they were not devisable out for that 
reason : and that none should buy the land 
of the crown, for it was not alienable in that 
time. 

My lords, in the form of our government, 
the king in the supposition of ıhe laws had all 
these. By the Luoks cited by Mr. St. John, 
all were in the crown, and being so, they were 
fur the sersice ofthe kingdum; and that is the 
reason tlıat all land is held immediately or me- 
diately of tiie king. As alord uf a manor, 
when he hith a circuit of ground, he letts one 
part to one man to plow in knights-service, 
and part he keeps for himself. So the king 
when all was in bim, he disposed of some for the 
service of the kingdom. Hence ariseth ılıe te- 
nures originally. As they kept in their hands 
palaces und demesn, so for public service they 
made distribution of certain lands for publie 
defence ; some by Knights-Service, some by 
Scutage, some by Cornage, and some for Cas- 
tle-guard and Grand Serjeanty, all for the ser- 
vice ofthe kingdon ; and tenures per barana- 
gium, which was an eminent service, as appears 
by the books ofthe Kniglıts Fee; Petty Ser- 
Jeanty for meaner ofüces, and Grand Serjeanty 
tor greater offices. Divers lands were given to 
find ships, as in Doomsday-bonk, hesides the 
Cingne-Ports, which were to find a certain 
number ; and so some inland towns did find 
ships, but how? As by teıure, not generally as 
subjects. And though Mr, St. John did urge 


‘one or two precedents by way of example, yet 


be said not there were no more. 

Mr. Solicitor did give an answer, that al 
those came out of tlıe.estate, what was that 
charge to the public ?—It is true, if the king 
had that for hiniself orignally, he said well; 
but if it was in him originally pro regno as well 
as for himself, then it ı3 otherwise. 

But it hath been said, what are a few men, 
or one ship ? But it appears in Doomsday-book, 
the king hatlı a great navy. There were 
60,000 Knights Fees in the Conqueror’s time : 
and though divers serjeantiss are turned Into 
rents, yet the revenue is thesame. I shew it 
for this, that there was a provision made in 
the institution of our frame of government, 
but for the guarding of the sea more particu- 


larly. 

The king for the guarding ®f the seas hath 
«Il the natural profits thereof; as all great 
fiy»bes, whales, sturgeon, &c. and all other pru- 
üts ofthe sea, if the king would take them ; 
and so letters of marque; and though some of 
them are got into the subjects hands, yet origi- 
aally they did belong to the king. So the old 
Customs by the common law, antigua consue- 
tudo: and so huldeth sir John Davies ın the 
customs uf Ireland. So Prizes and Impost- 
tions are for the deferme of the sea. So 
T enage and Poundage, which was originally 
granted for ordinary, but oftentimes upon 
einergent OCCasion3, It appears it was granted 


’ 
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pro salvatione regni, and not granted amongst 
other tlings, but by itself. But in latter 
times, when it was settled upon the prince 
for lite, then it was for extraordinary de- 
fence, and to have money in readiness for an 
imstant occasion : for it ıs said, in the very 
grant to king James, that the king must not be 
without money; and therefore, towards his 
charges upon an instant he must have ıt. And 
ee it was granted on particular occasions, 
yet that is enough that it was granted on great 
occasions; and this was granted out of their 
love to him. The words of the-act 1 Jac. 
speak of a sudden invasion ; now whether this 
is by sea or land, it is general. 

My lords, I shall now upon the whole observe 
what I have made good, either upon those ge- 
neral statutes, that the kıng shalflay no charge, 
or rather by the books, that the king cannot 
charge for little things; or upon the practice 
of times, wherein every time the king hath been 
at the charge, and when it hath been on the 
subject ıhey have decried it. 
lords, Lelieve it in point of right, l leave it to 

our judsnients. 

My lords, I shall go on to the answer of Mr. 
Solicıtor; I have made a reply to all his an- 
swcrs to our positive part. It remains I should 
offer an answer to his positive part. First, I 
slıall give a general answer to his whole argu- 
ment; fur ifthe case be, as we conceive it is, 
that the point of salus regni is not now in ques- 
tion, the argument will fall off. How far salus 
regni is ın the case notwithstanding, I shall 
argue over, and examine the nature of his 
proofs,. 

I am sure he had none from parliament, ei- 
ther act or declaration uf both houses ; what 
there is, is against him. The answer of the 
king, witb the judgment of both houses, is a 
main thing in point of right. I did not receive 
- any legal material record, but that ofthe abbot 
of Robertsbridge, nor any book-cases in point, 
where it is said the king shall charge, but the 
books 13 Ed. 4. I shall answer these first, prac- 
tice next, and rensons last. 

“To begin with the case of the abbot of Ro- 
bertsbridge, which was opened by both sides. 
It was 25 Ed. 1, the abbot had land agisted 
ad tustudiarn maris ; andin an action brought, 
the abbot pleads that he had found a horse for 
the same land. Here is an argument, that (he 
abbot doth admit that the king might 'agist 
dd custod’ maris: now if that admittance‘ in 
this case should be of any authority to alter 
your judements, I shall leave it. The abbot’s 
counsel did no more than a discreet caunsel 
would have done. If an action'be brought fur 
words, nnd it appears the action will not Iie, 
what then ? If the abbot had a plea that he 
was agisted fo find a horse, what reason had he 
to put himself on'matter of law wich the king ? 
So the authority can be nothing against us ; 
and at the be.t the case did rest there, and 
went no furtlier. 

For the book-ca«e, 13 Ed. 4, where it issaid, 
that the king can lay a charge, that book is 


How you, my, 
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with reference to toll; and such things are no- 
tbing to our main case; and that book will 
prove strongest against the king. The main 
cast was concerning a New oflice of measurage 
erected with a fee: this was pro bono publico, 
yet an action brought ; it began in 11 Ed. 4. 

hen cometh tlıe parliament ın 13, and this was 
complained of to be against tlıe statutes, that 
provide that no taxes should be laid. The an- 
swer is, let the statute be observed. 

To the case of toll, wbich for common ne- 
cessity to maintain tratlic, and because there 
must be a power in sumiebody, and without a 
fee not‘ possible to maintain the charge, it is 
allowed it may be done by the king: but in our 
case here is no common necessity, here is a 
thing that may seldom or never happen. The 
ground of granting toll is this, because it is 
pro bvuo publico ; vet if not for common ne- 
cessity, the king could not do it.—Next, the 
toll is not so much a charge, it is quid pro quo: 
in the 5th Report it is said there, that it ıs no 
charge ; for the benefit in the thing itself will 
quit the charge. Again, toll is but saier mini- 
mum, this of weight; and though an argument 
will hold a minori ad majus in ıhe negative, be- 
cause a man cannot do a less, tlierefore not a 
greater ; but not in affırmatives, because he 
can lay those, therefore greater, non srguilur. 


Next, for toll; no man is forced to pay toll, 


‚because no man is conıpelled to come to the 


market ; if he will come voluntary and receive 
the benefit, then there is reason he should pay 
it; but this is not our case. Lastly, the law 
doth allow in this necessity, in case of toll, to 
the king a power to grant, yet tlie law doth 
not leave the king absolute judge of the guan- 
tum: for if ıhe toll "be not proportionable to 
the 'benefit, ıhe patent is to be avoided, as in 
case of a fine uncertain. Now, my lords, in 
our case here i8 no Judge of ıbe proportion but 
the king; so the argument is ıhus:: If tlie law 
admit not the king to charge but in common 
necessity, then not in cases that may happen 
but seldom or never; if not in small things, 
then not in greater. 

] come now to practice : and for practice, 
where there is no opinion, either for records 
or books to warrant it, it is something weak, 
especially when there is no urgent occasion. 
For the practice, I shall give thıs general an- 
swer : if I can satisfy your lordships by autho- 
rities of Parliament, how ıhe law standeth ; the 
‚contrary practice, either before or alter, is not 
material; and for that, I must leave ıt to your 
lordships. . 

‚Your lordships bave heard us rend the words 
of the acts of purliament, and explain our 
meaning thereon, and we have brought then 
home to our cuse. It will be hard to make an 
exception if the act be g-neral.— For, my lords, 
the practice, it cons'sts of two parts. First, 
arrays of men. Secondiv, uf shipping, and for 
shipping; * de navıbus congregandis,’ or “muni- 
© endis’ and * inveniendis.’ 

For practice of arrays, I shall lay them by, 
and give them ageneral answer: for there were 
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very few, if any, that went from the beginning 
of Rich. 2, but only to see ifthey be armed, et 
rompti, and that is made by the statute of 
Winchester. It is one thing to see that they be 
armed and in readiness ; and another thing, at 
whose charge they shall go : that appears not 
out ofthosearrays. Thereis no doubt but the 
subject, on the statute of Winchester, ought to 
be ready with arms, and in his county to make 
defence ; and upon occasion he ought to go out 
of his county, but at whose charge, that is the 
question. Anıl if (hose writs of array were tbe 
same with the commissions now to Ihe lieute- 
nant, yet I know not how ; this is my argument 
in the case: aud so your lordships see that a 
reat number of the arrays falls off this way. — 
Fur if arrays had been, and at the subjects 
charge, yet agaiust the statute; I leave it to 
our lordships to judge, how far practice shall 
e an argument. —But for shipping, for writs 
© de navibus congregandis,' those are nothing ; 
for the matter is, wheiher they sball be paid 
before they gu, and many of the ship-writs are 
ofthat nature. No doubt but the king may 
command ‘ad congregandas navcs,’ to use 
them upon occasion; but the matter is, at 
‚whose charge they shall be. And fur all the 
writs tbat are to find ships, I hope those writs 
are not concluding. 

My lords, for tlıose writs that are sumplibus 
proprüs ; a writ, and no more, without execu- 
tion, is not a practice sufbcient to make a law, 
no more than a common evidence, when to 
ak right by usage. Now nhether or no they 

ave slıewed a general execution, by obeying 
and doing it at their own charge, or money 
levied upon them, I leaye it to your lordships ; 
I see no proof. It may be, such writs might 
be; but that there was an execution of them 
at their own charsc, or money levied on them, 
we see no such tling. And if writs were to 
find shipping in these times, it is like tbe mo- 
nies were returned by the counties, and so the 
receipt might shew it, especially if inland coun- 
ties, where nothing could be bad from them 
but money. 

But, ıny lords, to examine on those grounds, 
ee A practice must make alaw : ifthis 
charge witbin the words of the law, no 


practice can take this out oftbe way of excep- } 


tion. The practice must either shew that was 
the common law, and so generulis consueludo, 
or must declare the meaning of a statute by 
constant consent ; wbich must be of tbose that 
could consent, and those which did not express 
a disassent. 

We are now upon inquiry a3 on practice, 
though the king cannot generally lay a charge, 
yet whether be can do ıt in this case, to make 
an exception of law; it must be done by use 
and practice ; as to make a law practice dothi 
not make common law, but as it is a proof of. 
common consent ; for all laws are made two 


ways. 

First, By express consent of parliament : or, 
secondly, by use, from time to time, whereby 
% dutl appear tbis was excepted, and the use 


becometh a common law: so as still, if an use 
doth make a law, such use it must be as doth 
prove a tacit consent,— Next, as the use must 
bind the kingdom, so it must be general over 
all the kingdom ; it is not enough to be at some 
times and seldom, but it must be semper eadem. 
And, lastly, it must be reasonable, 

I shall examine on these rules, for these are 
undoubted rules to examine a law by, the writs 
ofHen. 3, Ed. 1, and Ed. 3. In all tbese times 
the practice, as to this, will not make a law; 
here will be no proof of a consent.—First, For 
ten 3, to 28 Ed. 1, bere the subject, as before 
the complaints, which begot the charter of king 
John, was upon tie charges imposed on the 
subjects; sn afterwards, until the 25 Ed. 1, 
the law of the liberty of the subject was no® 
settled : for though ide John did grant his 
charter, yet the pope did dispeuse with him, 
and he broke it, and so it rested till 9 Hen. 3. 
So all this time the subjects of England were 
umder power; and what in that time he migh£ 
do by duress, was not by consent. Then, 
9 Hen. 3, he made a charter, yet from time to 
time he broke it, though he desired to be ex-. 
communicated if he did it; and so it rested 
untl 25 Ed. 1, and tben with much ado was 
gotten a Confirmativ Chartarum : yet tbis sa- 
tisfied not at all. Till 28 Ed. 1, Mag. Chart. 
not observed. I could shew divers cases point- 
blank against these, 

The statute 28 Ed. 1, saith expressiy, char 
this charter was notobserved ; and it was once 
a punishment for those that were the breakers 
thereof. Now when acts of parliament declare 
that the law ofthe liberty ot England was not 
observed, I sball not need to shew any record 
how it was broken : so that all the practice in 
Ben. 3’s time, though much, yet that will nos 
serve the turn ; for that government was more 
of force than law. But for that of Hen. 9’s 
time, I shall give a further answer ; the very 
caurts of justice were shut up, then it was ım 
Jlagrante bello.. 

And for Ed. 1's time, all the main ones con- 
siderable were immediately before the making 
of that statute ; if rightly apprehended, they 
did particularly occasion that statute; so the 
subject did deuy it, and it is a dis-assent. 

After 28 Ed. 1, little considerable ; and Ed. 
1, when he made 28 Ed. 1, when the charters 
were confirmed, yet be had hissalve jure corone, 
which did not please the subject; and after- 
wards, notwithstanding he made some grants 
in parliament, yet sometimes he did revoke. 
Your lordships kaow what u great renunciation 
he made ; but assome of our historians observe, 
when be had occasions for moneys he did grant, 
but otherwise did nat ; so that in all his time 
the subjects did not consent, but as much as 
they could, did dis-assent: and in the 25th, 
you see how the-practice did alter for com- 
manding of ships. 

Next for Ed. 2, for his time, we see how he 
went. In the beginning of-his reign he sends 
but a mandamus rogantes. In the end of his 
reiga, wbetber bis government was more of law 
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than power, I leave to- yaur lordships ; that 
little pracuice that way, 7 it doth come home, 
a: suflictent to make a law, who was under 
will, 

Next for Ed. 3, for him in his best times, 
you see how he went, he laid not the charge on 
the subject at the first ; afterwerds there ıs no 
ege wherein tlıere were so many complainıs as 


in his time, from the first to the last; and not | 


only in this of shipping, which, as often as it 
was, there was stıll complaint, but in imposi- 
tions on merchants, whereupon lord Latimer 
was imprisoned : so that in point of charze, the 
subject did inforce him upon it in time of 
necessity. $o that in those times the practice 
will not be any argument agaimst us. 

That of. 10 Ed. 3, he confessed that he had 
laid too heavy charges on the subject, and did 
ask forgiven:ss ; 80 here was no consent, but a 
several dissent by their several complaints. 
And it I take off tlese three kings reigns, I take 
off adl ıhe force of practice concerning shipping; 
for from that time afterwards you will find very 
little, for wlıat cometh afterwards is but for 
matters of arrays. 

The next ıhıng is, that every practice that 
must bring in a law, must be constant and con- 
tinual, so lung together as may bring it into a 
custom. — Now oat of what your lordships have 
heard, if yon conceive in the times of those 
three kings, that they had one way and the sub- 
Ject another, then there is no constant practice 
to lay it on te subjects: And für Arrays, I 
conceive them to be no part uf the case. —And 
for the next; ıf practice make a law, it must 
be general through tbe whole kingdom ; for 
that is our case, we are in an inland county; 
and observe how few writs we have that went 
over the whol& kingdom : Nay, have you any 
that proveth it imdeed? That they went to some 
inland counties it is true, hut that'they went to 
all throughout the kingdom, you shew not. 

Now i$ you will have n practice to bring in a 
law, you ımast not bring your practiceby pieces; 
at one time in one part, and at another time in 
another part : for that in one part of the inland 
coanties alone will not be justifialle, for that 
was to lay a charge on the one, for the main- 
tenance of the whole; and that is against rea- 
son, and the reason of this writ. So to charge 
the whule kingdom, you must sbew they went 
orer the whole kingdom, and were obeyed by 
the whole kingdom; for obedience in some 
parts, will not bind all, so once or twice will 
not do it; for the writs that have been pro- 
._— many of them went to the sea towns 
only. 

Next, my lords, admit that the practice had 

constant from king John’s tıne down to 

Hen, 3.'s, so to this day; under favoar, ns the 
case standeth, your lordships could not find 
such a“practice as could now introduce a law. 
The custom, which must be of a manor, you 
must not shew the besinning of jt, that within 
time of memory the thing was not so. True, 
ifthe time had been long, and I cannot shew 
when it hath not been, that is time out of mind. 
vVoL. 111. ‚ 


% 


\ 


ji 
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T. examine this upon te rule; it hath been 
said, that from the time or Hen. 2, Danegelt 
was taken: True, it was taken, de fucto, but 
nut dejure. The subject was not at that time 
charged both with Danegelt and shipping too. 
Then our course of ann subject to find 
shipping, must begin since that time. 

But peradventure it will be said, as sir Henry 
Spelman in his Glossary, that when Duncgelt 
went down, this other came in. And perad- 
venture it will be said, this is enough to snew 
this begun, though but in memory; then it is 
but to see upon what warrant of law this be- 
gun.—If Danegelt had not been legal, then this 
to come in instead of that which was not legal 
is not sufictent. Now for Danegelt it was not 
legal, and so fallit fundamentum: if it had 
been legal, yet not so pursued in the course as 
is legal, so that there is no ground for it on 
right or wrong. That Danegelt, when it went, 
it went over all the kingdom, and in a propor- 
tionable way to all; yet tlıese writs for shipping 
were commmonly to the sea-towns, and but some= 
times to some inland towns. If Danegelt were 
on the land, and certain, this is on the person, 
and uncertain ; this, respects both lands and 
goods, the other nt. There is no such assu- 
rance of eyunl charging in this, or in the other, 
if Danegelt had been legıl; yet whether this 
eoming ın lieu of Danegelt, being of a far dif- 
ferent nature, be legal, I leave it to your lord- 
sbips judgmentes,. 

Next to examine it upon another reason, 
upon the reason of the practice. If the prac- 
tice went over the whole kingdom from time to 
time, there was the more cequality ; but if the 
practice went over tlıe kingdom but by degrees, 
sometimes to one part, $netimes to another, 
though over all the kingdom at times, yet this 
is not sufficient to make a law, For that act 
which is unreasonable in itself, and not agree- 
able to justice, will never make a luw: füura 
law will never arıse oat of an act illegal. Now, 
my lords, when a charge is laid upon parıs of 
the kingdom, which tie whole should hear, it 
is unreusonable. I will not deny, but in 
ınanors, where you are to have a custom, some- 
times on one piece, and sometimes on another; 
this may be good, though it goes not over the 
whole manor; because ın this act there ıs 
nothing against justice, for here one man doth 
not bear the charge for the whole; but it is 
otherwise in our case. ; 

My Lords, I shall go further; as for the in- 
land towns, so for the ser-towns, we do not find 
a general practice of all sea-towns together, 
sometimes to one, sometimes to another; ifany 
to all, yet not to all oftentimes. 

My Lords, admitting arrays would be mate- 
rinl in this case, as I comceive they will nut ; 
yet under favour they will be no precedent for 
the defending of the sea, the case doth differ.— 
For though the king be lord both of sea and 
land, and hath in them both ıhe sole dominion; 
yet in the sea he hath the whole property, and 
ın a manner all the considerable protit and pri- 
vilege; the subject hatlı but tbe passage of tlıe 

3T 
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sca, and the minima to take fisb, not con«ider- 
able in paint of benefit: But for the land, that 
is our own, and the land of the kingdom is the 
house of the kingdom. As for the charge of 
the land to find shipping, there will be a great 
deal of difference between sea-towns and inland 
towns: As those that live in sea-towns are in 
more danger from the sea, so they have more 
profit and privileges; and that is the reason 
that in the parliament 13 Ed. 3, the sea-towns 
should do it in regard to their profit and pri- 
vileges. 

And for the command to find ships, the po- 
sitivd law is to make those to find ships which 
are chargeable, as your sea-towns, and for in- 
land towns to find arms; because both are not 
fitted alike, there is no reason that they should 
be charged alike. Upon this reason is the case 
of Beverly put before, 2 Ric. 2, where the com- 
BD: is, that they are charged for shipping, 


eing a dry town ;. they say they were charged . 


Indebitd. 10 Ed. 3, Shoreham, they plead they 
never found arms but shipping, and a good dis- 
charge. And in Mat. Paris, upon wars with 
France, tlıe sea-towns complain and desire 
help; so that tlıe burden lies on them, if on 
any. Niylords, I have gone over in a general 
way, as well as Ican, and endeavoured to an- 
swer the practice; to have gone overall in par- 
ticular would have required longer time than 
your lordships can spare. _ 

The reasous now only rest to be examined; 
for if no full authority, nor suficient practice, 
reason alone will not argue agaiust a funda- 
mental rule: for we are not now to examine on 
reason what ıs fit, aud what not, but to see 
what is the truth. 

The Girst is, (hat © galus populi suprema lex :’ 
the question is not, what we are to do by ne- 
ccssity, but what is the positive law ofthe land? 
The question must now be as before; what 
power isin the king, and did our föfefathers in 
that time of peace and government leave in the 
Crown, nut im cnse of necessity and public dan- 
ger; „hen, with them, © salus Banulı was © su- 
* preina lex,’ and upon that they uid ground the 
rule of goverument? In this case, whether or 
no, ın their «onsideration, they did conceive for 
the public good, to leave the power in ıhe king 
or not, to lay a charge on the people; tliere the 
sule came ın, ‘ salus reipublica suprema lex :’ 
and tlıat wbıich they looked on most, was the 
benefit of the multitude. So that now, my 
lords, it is not to dispute, whether it be 
better or worse, but that it was. And to 
shew there was no such great necessity as 
can countervail the possibility of prejudice the 
other way: if there do come such a danger, 
then the subject is at that time under a law of 
preservation of life; and all which makes the 
subject as willing to obey, as to submit to go- 
vernment in tbe creation. 'This law is of an 
higher force than any positive law can be. But 

mit that this cease in this case, and all posi- 
tive laws of property yield to the law of neces- 
sity; yet] admit nothing, though I might admit 
much, and not prejudice the cuse. 


Though no positive law doth charge, yet in 
case of imminent danger, if I sbould say mıy prı- 
vate property is become public, it is no mis 
chief, for so it is in some cases: fur in this time 
of imminent danger, the king and subjecis are 
under a law of absolute necessity, aud publie 
safety. In allhuman reason, when the danger 
is in proxima polenlia, we way prevent it; tbus 
if another man’s house be on fire, mine may be 
pulled down to stop it: so that we may see by 
what grounds we do go in case uf absolute ne- 


| cessity. If tlie king doth commund any ıhıing 


concerning the property of goods, in respect ut 
danger, the execution may not be by any posi- 
tive law merely, which in such cases do cease in 
Furore belli ; for ıhose.are acted by fuormalities, 
and inter arma silent leges. Aud ın these cases, 
as the king may cammand my property, so ınay 
the subject command the property of another: 
the books are so, 8 Ed. 4. For hindering ıhe 
landing of an enemy, bulwarks may be built on 
my land wıtbout consent. Sothe power is not 
only in the king ın tliese cases of necessity, but 
in the subject: and the books say not that the 
power is only in the king, but I can do it, and 
the law of necessity is the warrant. 

Then, ıny lords, it resteth considerable io 
this case, what shall be said to bea time of ne- 
cessity. Ispeak still by way of admittance, for 
I grant nothng.—It must be ın a danger now 
acting or in prorima polentie ; as fire, though 
not burning, yet ready to burn: that is, there 
must be a war, furor belli. Note, Tbat when 
the king makcs pruclamation of war, or ıhe 
king is in the field; and that indeed was not 
Mr. St. Jchn’s meauiug, it was taken further 
"ıhan he meant it. 

It must be insuch a danger, when this power 
is Gf necessity to be ‚used, as in case of fire; 
there must not only be fear of fire, for one 
house must be first actually on fire, berore the 
house can be pulled down, but withal such 
a danger, that if this be not pulled down, 
the other wıll be lost: and as in case of an 
enemy, a subject, out of fear of an enemy, can- 
not build a bulwark on another man's land, but 
when he is a-coming. So that none of these 
cases will match vurs. Te property yieldeıh 
nor in fear of danger; but such a danger, as 
help must come in nunc auf nunguum. This 
time is not when tbe king will think there is 
occasion to exert thıs power, as in the case of 
1588 Thovughthe queen and state did command 
the burning of ıhose goods and provisiuns, ıf an 
enemy land.d; a was a lawful command, 
and justifiable to be done, so they did land; but 
could not command. them to burn their com 
before an enemy did come. 

Your lordships know the king may command 
in case of danger the destruction of all suburbs, 
rather ıhan au enemy should come in them. 
But if there be a fear only of wars, if the king 
sbould command it, how far that ıs justihable, 
I leave it to ‘your lordships judgments. All 
this difference appears nut of the case of. the 
Gruvesend barge, Dußieild’s case, 19 Jac. If 
there be a storm, or a leak in a ship, that the 
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danger.be actual, it is justifiable for the master 
to throw out the goods ; but if he sees a cloud 
arise, and out of ee of a storm he threw out 
the goods, I doubton a jwy which way this will 
go with ıhe bargeman; but if a'storın do come, 
or a leak spring ın, in that case the hargemau 
may dot. So you see upon what law ıny pro- 
perty yieldeth. That position generaliy taken, 
as it is said, may be of a great deal of conse- 
quence; for it doth not rest tbere, solely upon 
ielding of the laws of property : for all positive 
aws do cease in that danger : then the positive 
laws of ıny liberty and person also do cease. 

Now, whether or no you conceive all laws of 
lıberty and person cease in this time of danger, 
when the ddanger was but conceived and not ac- 
wal, that I leave to your lordships judgments. 
And ıf that rule be general, then why not the 
other? So we may see the difference from our 
case; for in that case there is no manner of 
loss to the subject, for he ahall have allowance 
for his loss, or make suit to the parliament, and 
they can recompense him ; for what is taken 
for tbe "public good is but borrowed. As in 
case of shippiag, if my goods be cast out to 
save the shöp, every one of the ship is to bear a 
share; so in our case, either the Es must do 
it, or the parliament : so there is no prejudice. 

So upon the whole, my answer is, Admit the 
zule ot * Salus populi suprema lex;’ yet the 
law of practice doth not yıeld, till there be an 
actual enemy, or flagrans bellum. It is not 
enough ıhat there be but an apprehension. 

There were divers other reasons urged, (but 
those two of ‘ Salus populi suprema lex ;’ and 
of private property must yield to public safety) 
were the two rafiones cogentes ; the other were 
but a pari et « simili; and all those I shall 
pass over which were only for convenience, as 
the granting of toll, or a corporation to make 
ordinance for the good of tlıe corporation : all 
these wili not come home in themanner, My 
lords, in allthese Enses “a minore ad majus 
“ non valet, negativum valet.’ 

But there are only two reasons urged, which 
require an answer: The trust that the laws put 
in the king in greater matters, viz. the shutting 
of the ports; and tbe Droit Royal of wars and 
peace. For the shutting of the ports, there is 
more difference in point of prejudice of the 
king than the subject. The king cannot shut 
the ports but tu his own prejudice. Again, the 
ahutfing of the ports without cause of necessity, 
tbe king hat the loss as well as we; fur by 
that he loseth his customs, and by shutting 
them he can gain nothing at all. And besides, 
there is no law at all that hinders him from 
that. But there is a law sastb, that he shall not 
tax the subject witliout consent in parliament. 

The next is the Droit Royal of wars and 
peace. It is one thingto say, ıhe king can 
make war anıl peace; another thing to say, he 
can charge. In war and peace the king is 
equally charged with the subject, nay more; 
and for those things there are no vreat rensons, 
but that in the first form of government they 
might be well sufered, For that cause touch- 
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ing the king’s power over coinage, there was a 
necessity to Counterpoise the like thing in ano- 
ther state; in that case the king loseth, and 
we lose. The king may dispense with penal 
statutes, and make them as none. Doth any 
laws say he shall not do it? The reason dif- 
fereth in that case ; there is a comınon necessity 
that there should be a power in somebody, for 
acts of parliament are but leges temporis. It is 
one tliing for the king to have power in point 
of favour, and another thing in point nf charge; 
so in case of pardon there is no hurt ıf he 
doth pardon ; God forbid that he slould not 
have power to shew mercy. 

My lords, there are in the case two points 
more which I shall move. Whether or no, 
admit the king could command the subjects to 
find slıips, he can give power to the sherifis to 
make the assessment as ın thewrit? The ground 
is upon this, that in all cases of politic eharges 
the law takes an esperial care to male an 
equality. In parliaments of old, they were al- 
ways careful to make provision that way, a3 
upon fifteenths and subsidies. And in Dane- 
gelt they went such a way, as there could be 
no inequality; they went by taxing of hides. 
Now if the law doth make tlıis a legal way of 
charging, it allows the like way for assessment 
that ıs allowed in other cases, such a way as 
wherein there can be no inconveniency. Npw 
how a sheriff hath that knowledge to lay it. on 
men’s estates and lands, I cannot tell. - 

My lords, not to leare a power in the king 
to lay an arbitrary charge, but in the sheriff to 
lay more or less on any man; though the law 
may trust tbe king, yet ıt is a question, whether 
it will trust the sheriff. Nay, I ask if the she-. 
riff be an officer of law in this case; yet the 
king may command any ınan as well. Assess- 
ments are usually made by others, and not so 
much by the sberifl. So I do conceive that 
this is a thing that doth properly belong not to 
the sheriff, he is not an oficer sweru, and it 


.resteth not only in the sheriff, but the under- 


sheriff. So that if the law doth trust the king, 

yet whether or no this be the way to charge it, 

l leave it to your lordships judgments. Ifa 

hundred be charged, they have ways to lay it 

on themselves proportionably. . 

The next thing is this: Admit a levy may 
he well-made, whether the money thus paid, 
may be brought into the Exchequer, by a Sci.. 

Fa. Ido think that this is the first writ that 

ever was of this kind, I do not find it regulariy. 

Mylords, I think it is hard to find where 
there is a writ that commands and prescribes 
the manner of levy. It not only gives you 
power to levy, but sets the way of levying, by 
imposition, by distress, by selling ; for my part, 

1 know no case can matoh it. 

— 

Tbe First Day’s Argument of Sir JOHN 
BANKS, knt. his Majesty’s Attorney- 
General, ou behalf of His Massen; ber 
fore all the Judges in the Exchequer- 
Chamber, in tbe Great Case of Snım 
Moxsz. \ 
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May it please your lordsbips ; There was a 
Sci. Fa. brought against Mr. Hampden, aud 
. divers others, to shew cause why those suins of 
money assessed upon them by the sheriff of 
Bucks should not be paid and answered ; it 
beareth teste the 224 May, 13 Cor. and a Sciri } 
Eeci returned. 

Mr. Hampden demandeth Oyer of the ori- 
ginal writ 4th Aug. 11 Car. and of the Cer- 
tiorari, and the Mittimus, and of their several 
returns. The writ 4th Aug. wluich went out to 
provide a ship of 450 tuns, with victuals, men, 
ammunition, &c. that writ giveth power to the 
sheriff to make an ussessinent upon the county, 
and giveth power of distress and imprisonment 
in case of non-payment. He demandeth Oyer 
of the Certiorari, wlich consists of two parts; 
the one to certify the sums assessed, tlie other 
to certify the names of the defaulters, And 
the names of those that made defaults were re- 
turned, and Mr. Hampden amongst others. 
He dot demand Oyer ofthe Mittimus, wbich 
; doth recite ıhe tenor of the first writ. 

Upon Oyer of all these, hotlı ofthe writ Ath 
Aug. of the Certiorari, Mittimus and Sci. Fe. 
and their several returns, Mr. Hampden hath 
demurred in law. 

The case that riseth upon the record is thus. 
The kiuig is lordi of the sea (for that is part of 
the record) tlıe seas are iufested by pirates and 
Turks, wich commit depredations, and take 
goods and merchaudizes, buth of the king’s 
subjects and others that traßic here, and carry 
them away into captivity. There is prepara- 
tton of shipping and imminent danger, for so 
the writ recitethh: A danger that the king’s do- 
ıinion of the sea should be lost, or at least di- 
minished. There was a further danger, that 
* salus reg. periclutabatür,' whether in this case 
the king “ pro defensione reg’ tuitione maris, 
‘ gecuritate subditur’ et salva conductione ua- 
“ vium,’ may command his subjects ° per tatam 
“ Angliam,’ by writ under the great seal, to 

ovide slıips at their own charge and cost; 
and this do, when tbe king in his own judgment 
conceiveth such a danger, as dotlı necessarily 
require that aid? That under favour is the 
question upon the Record. 

There is.in this Record, whereof your lord- 
ships are judges, four writs. First, That of Atlı 
Aug. 11’Car. wlıich goeth out afıhe Chancerv, 
for setting forth this ship of 450 tons. Secondiy, 
. tbe Certiorari 9 Marti 12 Cur. Thirdly, the 
Mittimus 5 Mai) 13 Car. And fourthly, that 
of the 22 Maij 13 Car. wluch ıs tlıe Sci. Fa. 

The second and the fourth writ, which is the 
Certiorari and Sci. Fa. tlıey are returuable, the 
first and tlie third writ, which is the writ 4ch 
Aug. and the NMittimus, they have n» returns; 
but they give command, and require execution 
shall be done, * prout de jure, et secundunn 
* consuetadinem reg’ Anglie fieri consuenit.” 

The first writ, wbich ıs the ground of this 
business, it standeth upon two parts: a pre- 
ambie, and the hody of che writ. 'I'he preamble 
that containeth; first, a direction; and second- 
ly, the causes and motives of the issuing of this 


‚ writ, which are nine in number, 


ps 
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The body containeth six parts. First, 


writ, 


| tie direction that is to the sheriff of he coumty 


of Bucks, nec non unto th bailißs and burgessea 
of the borough of Buckingham, and mayor and 
burgesses of Chipping-Wiccomb alias Wıecomb, 
and ‘ probis hominibus’ of all the countyv. Se- 
condly, the motives and reasons ioducang this 
1. * Quia 
‘ piratz et maris grassatores,' &c. That these 
commit spoils and depredations by sea, and 
take the goods of the king’s subjects. 2. Be- 
cause they carry the kiag’s subjrcts into miser- 
able captırity. 3. Because oftbe preparation 
of shipping that is made undique to infest the 
coasis. 4. ‘ Quia pericula imininent,’ &c. 5. 
“ Quia pro defensione reg. tuitione marıs,’ &c. 
6. “ Quia pro debellatione quwrund’ hostien 
‘ satagent,’ &c. 7. ‘ Quia progenitores nostrı 
‘ reges Angliee dig’ maris temporibus,’ &c. 8. 
‘ Quia onus defensionis, &c. 9. The most 
prevalent, “ Quia hoc per legem et consuera- 
‘“ dinem Anglız,’ &c. The body of the writ 
contains also several mandates to tlıe sherifis 
and head oflicers, ‘ quod fide et legiancıa, &c. 
‘et sicut nos et honorem nostrum diılısitie.” 
The mandates are six. 1. To provide a ship 
of 450 tons well manued and furnished wich 
provision, and that was to be inreadiness by the 
ist of March, te continue for the space of 26 
weeks, ‘ ad proficiscendum cum navibus nostris, 
‘ &cc. pro tuitione maris,’ &c. 2. That the sbe- 
ride and head officers meet within 30 davs, and 
set dowa what shall be taxed upon the incor- 
porate towns. ‚3. A command to the head 
oflicers of (hose incorporate towns, that within 
their Lailiwick they make an assessinent upon 
particular persons, and compel them to pay the 
seme. 4. A power to the sberifls to assess all 
the rest within the county, ‘ juxta statum et 
“ facultates’ 5. A command for tbe levying 
of these suuns hy distress, “ et quus rebelles in- 
‘ veneris’ to imprisedn their persons. 6. Tha: 
no part of this sum collecteshall be conrerted 
to any private use; but if any money shall be 
remaining, # should be paid snter solverdos. 

» My lords, ıhe reasous expressed in this writ 
might justiy satisiy any ınan’s judgmest witl- 
out further argument; but I shall clearly ma- 
nifest there is no clause or practice by this writ, 
but ia verified by many records, and is * secum- 
‘.dum legem et consuetudinen: Anglıse.’ 

The question that is made, is of a high tran- 
sgendent nature; it coscerneth the king, both 
in bis ordinary and absolute power. Whether 
the fting in those cases, where he ın his royal 
judgment shall conceive a necessity for tlie de- 
fence of the realın, may command ships in this 
kind; whether by his royal power he ınay do it, 
or must require the aid per commune concilium 
in the parliament. And I conceive his majesty 
may do it, not only by his kingly prerogatire, 
but jure majestatis. 

This. power is not only ‘ inter prerogatira re- 

‘ zis, sed inter jura Summz majestatis.’ I find 
by ınany records, that these writ« have insued 
out in all succession of times; in the times of 


the Saxous before the Conquest: but I never 
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find thaf this power was Judicially questioned 
in any court at Westminster before now. I find 
questions made touching assessınents, whether 
they have been equal; teuching the levying, 
whether within the warrant of the uflice; touch- 
ing the discharging ofsome, by reason of a grant 
of exemption: but to question the main power, 
whether the king by his royal power might com- 
mand this for the defence ot himself and the 
kingdo:n, was never disputed before now. But 
bis gracinus majesty, who hath declared himself, 
that he will rule his peop!e according to his laws, 
for the satisfaction of the people, and to clear 
bis Justice and judgment, does sufler these writs 
to go forth, to which Mr. Hampden hatlı de- 
murred, and to be questioned in this legal wav 
to be determined by your lordships, t0 which I 
hope you will give a clear end. 

Mv position shall be thus: that the king, as 
he is kıng of England, © pro defensione reg’ tui- 
* tione maris,’ &c. when his majesty in his royal 
judginent conceiveth it a time of such danger, 
as doth necessarily require the aid commanded 
in this writ, that he may command and compel 
‚bis subjects © per totaım Angliam’to set forth 
ships with men and ammunition and double 
equipage; and this may be done, as well by the 
king's writ under the great scal, as by consent 
in parliament. 

For the proof of this position, T shall reduce 
what I bave to say to these heads. First, tlıat 
this power is ‘ inter jura summz majestatis,’ in- 
nate in the person of an absolute king, and in 
the persons of the kings of England. That this 
power is so inherent ın the king’s person, it is 
not any ways derived from the people, but re- 
served unto the king when positive laws first 
began. And that in this ca<e the king is sole 
Juelge of the danger, and how this danger is to be 
prevented and avoided: this is my first ground. 

The second is this, that the regul power is not 
confined to the politic adsice, that the king 
must be in cathedra sitting in parliament ; but 
that it hath been always done, either “ per ip- 
‘sum regem, aut per regem et ceıcilium, aut 
“ per dominos suos, aut per regem,’ when he 
shall please 10 call a consultation of merchants 
and portsmen experienced in the service. —My 
lords, $ shall present unto your lordsbips, that 
this power is so inherent in the king, that during 
the time of parliament, and in those years when 
parliaments were sitting, these writs issued out 
by a regal power, without any aid or power 
from parlioment; and that advice was not 
thought necessary in former times, 

3. I shall also shew unto your lordships, that . 
this power is inplied out of the sovereign’s titles- 
given anto him by the common law of England. 

4. Anıl also I shall insist upon precedents; 
and herein I shall desire your lordships to take 
notice tbat these writs have not issue out at the 
first any sudden advice ; but that there was a 

reat search made: first, by my predecessor, 

r. Noy, a ınan of great learning and petonee 
judgment; other senrches made by the king’s 
counsel and some others; and a great nıımber 
of records were considered of maturely before 
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these writs issued : so nothing was done upon 
the sudden; and wethat are of the king’s coun- 
sel did think it fit tbat most of these records 


should be cited ın the first Argument, by Mr. 


Solieitor, to the end that the counsel at ıhe 
bar might give an answer to them in their re 

ply: many more haye been added by Mr. So-. 
licitor, and many more I] shall cite which hare 

not been remembered. 

My Lords, in the vouching of these records, 

I shall observe eight things. (1.) 'I'bat the re- 

cords we insist upon, are not grounded upon 

any private custom, or upon any charter, or 

upon any covenants, but upon'the laws of the 

land ; and there is not in any of these records 

any recital that these writs went outupon any of 
these grounds. (2.) That in all ages before che 

Conquest, and in the time of William 1, that 

these writs have issued © per ipsum regem, per 

“ regem et concilium,’ and did not issue upon 

any advice of parliament. (3.) That these re- 

cords and writs were sent out, not in case of 
Hannibal ad portas, or an eneıny discovered, or 

sudden invasion ; but upon case öf rumours, 

and in that a danger might happen ; so not in 

approaching ofan enemy, but in case of Beepe: 
ration to provide against anenemy. (4.) That 
the king did command shipping to be set forth 
ın those years wherein there were parliaments, 
and sitting parliaments, by his royal power, 
without advice of parliament. (3.) That when 
great subsidies and aids have been given unto 
the king by parliament “ pro defensione reg’, in 
the same year that writ went forth for the de- 
fence ofthe kingdom. (6.) That these aids have 
not been required only from the maritime parts, 
the ports, nor from the inland counnties only, 
but “ per totam Angliam.’ (7.) That many 
times when these writs issued, tlıere have been 
no such causes declared, as hath been m this 
writ. X shall observe, that ın many of these 
writs no cause at all ıs set forth in them, but 
only that they should repair to the place of ren- 
dezvous, and there receive further directions. 
(8.) I shall verify every clause of this writ by 
many precedents. A Mandamus. and not a 


. Mandamus an shipping at the charge of 


the county, and assessments made by the she- 
riffs, as commoners, and a penalty greater, rot 
only distress and imprisonment, but extent of 
lands, seizing of goods, till the king-was er 
These are the things I shall observe out of the 
precedents, when T shall come unto them. 

Aly Lords, in the fifth place, when I have 
laid these foundations, I shall then dispel those 
mists that have been raised, remore ıhose forces 
that have heen mustered, and answer the ob- 
Jections of those gentlemen, that will not be sa- 
tisfied by the king’s writ under the great seal: 
And in the sixth give a particular answer to the 
acts of parliament that they have cited, to the 
records that they have insisted upon, and to the 
reasons and authorities they have alledged. 

In the seventh place, I shall answer thejr ex- 
ceptions that have been taken unto the several 
writs, records, and proceedings thereupon, tliat 
have been produced by us. 2 
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And in ttte eighth place, I shall collect some 
sonclusions and reasons out of the premises, 
and cite unto your lordships some judicial re- 
cords, that may satisfy your lordships in point 
ofjudgment. Tliese are ıny materials, I shall 
proceed to the building. 

My lords, my first ground was, that this 

wer is innate in the person of an absolute 

ing. All magistracy it is of nature, and obe- 
dience, and spbjection. It isofnature. And 
before any munigipal law was, people were go- 
verned by the law of nature, and practice did 
rule according to natural equity : this appeareth 
in the Reports of sir Ed. Coke, written by hin, 
when he was chief justice, 7 Rep. fol. 13. I 
will not take occasion to discourse either of the 
law of nature, wliich doth teach us to love our 
country, and to defend it, to expose the hand 
to danger, rather than the head should sufler ; 
nor of the law of God, which commandeth obe- 
dience and subjection to the ordinance of our 
superiors ; nor of the law of nations, which 
doth agree, that there must be protection fion 
the king, and obedience from the people; and 
without defence there can be no protection ; 
and without aid of the people there can be 
no defence: nor of the imperial law, which 
saith, that in cases pro communs utilitate the 
king may statuere alone. 

Myloıds, upon this subject I will confine my- 
self to tlıe law of the land, and insist upon 
such records, and such precedents, and such 
reasons, and such authorıties, as I find 'buth 
by records of former times, and also in our 
bouks. 

First, In the original government of this na- 
tion, I do not find that it was a monarclhıy ; I 
find the contrary, that there was a great number 
of petty reziments. And when Julius Cesar 
invaded this realm, he writeth there were four 
'kings in Kent; and Strabo saith the like, Itb. 
4, 30 ıhose times will not be material. During 
the domination of the Romans, which conti- 
nued 500 years, the Romans had their prefects 
here in England. No man will doubt but that 
they might command what they pleased, Noti- 
tia ulriusg; Imperii. fol. 161, that in. their 
times there were special oflicers, ealled Comites, 
&c. Oflicers appointed by sea, and other ofh- 
cers by. land. Those tbat succeeded the Ro- 
mans were the Saxons: and in their times, 
both by antient grants, and by edicts of the 
princes”of those times, it appear that this 
naval power wascommanded by them for the 
defence of he realm. 

First, To begin wich king Ina, a. D. 725, king 
ef the West-Saxons. This king ın that year 
made a grant to the abbot of Glastonbury, 
“ Quod, &c. sint quieti ab omnihus regiis exac- 
© tionibus et operibus quod indici solent,’ ex- 
cept ° Expedit’ arcium, et pontium construc- 
‘“tionem sicut in antiquo, &c.’ wbich shews 
that these expeditions were accustomed to be 
done. Wuldredus, who was king of Kent in 
the year 742, granted unto his churches * quod 
* sint liberi ab omnibus secularibus servitiis,’ 
except ° expedit’ pontium, &c.’ so in that 


grant these expeditions were excepted. Ethel- 
redus, king of te Mercians, anno 749, granted 
“ Monastertis de, &c.’ except ut supra. Soas 
ın those times these services were common, and 
were done by a *‘dicto rege.” That the 
churches sbould be free from all services, ex- 
cept tliese three, expeditions of building castles, 
bridges and forts; “ a quibus nulli unquam lax- 
“ari possunt.” Egbert, an. 840, commanded 
a great navy to be provided; and that for the 
defence of the realm, and safeguard of ships. 
Ethelwald, that was king of ıhe West Saxons, 
anno 854, granted to the Church, that it 
should be’ free from all service teınporal, except 
‘regalibus tributis” In the time nf king Al- 
fred, who was the first monarch, and kıng of 
all England; one who was a privy-counsellor 
in his tinıe, and wrote the story of that time, 
he, in the nınth page of his book, saith, ‘Quod 
‘rex Alfredus missit galleas longas nares et 
‘ cymbas zdifican ;’ and agreeing witlı this, is 
the history of Asser Menevensis, Florentius 
Wigornensis, 316, and Huntingdon 351, where- 
in your lordships may see by the record, it was 
done ‘ex precepto regis per totum regnum.” 
This king made a law, wluch is not remembered 
by Lambert in his Saxon laws, to this effect; 
that no man, by summons, by the horn or wurd 
of mouth, should sit still ın matter of theft, 
bloodshed, or going to war, whensoever his 
expedition should require: and there he doth 
mention it to be upon pain of forfeiture of life. 

King Edgar, who stiled himself Anglie Basi- 
licus, he in the year 959 provided a great navy 
of 3,600 ships, as saith Wigornensis, and Matth. 
of Westminster; and he gave a comınand, ıbat 
every year, ai Easter, anavy o[3or4 000 should 
be set out, and divided into three parts, East, 
West, and North : the ships’in those times were 
notso great as nowthey be. Thesame Edgar, ın 
the year 973, granted to the abbey of Thorney 
all manner of immunities, and tbat it should be 
free from all services, except those three of 
building bridges, castles and forts. And the 
same king, in his charter to the church of Wor- 
cester, grantetlı them to be free ‘ab omnibus 
“ exactionibus,’ except ‘ constructionem pon- 
‘ tium, arcium, &c’ 

My lords, by all these several grants, and 
what hath been '‘doue by those kings, it doth 
appear that these three fundamental services 
were ever reserved unto the crown, saving the 
grants to two or three abbeys, which had some 
perticular exemption. In the year 1008, which. 
was remembered by Mr. Solıcitor, tlıere was 
then a great navy provided by king Ethelred. 
The words are thus: ° Rex Ethelredus per 
‘totam Angliam ex 310 hides, navem unaın. 
© &c. preparare, fecerat, &cc.’ that was fur every 
310 hides of land to build one ship; and 
erery eight hides of land to find a nıan and a 
corslet, and to meet at Sandwich for defence 
against the Danes. This appeareth in Hun- 
tingdon 360. Matth. of Westminster 387. 
Hoveden 426. and Malmsbury 100.—In this 
recurd these things are observable, ‘ rex parare 
“ facit, et zex @os misit:’ then “ per totamı 
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* Angl.’ all England was to be charged. By 
the Glossary of that learned and judicious an- 
tiquary,. sir Henry Spelman, it appears that 
© virgata terr® continet 24 acras, quatuor VvIr- 
€ gatz continent unam hidam, et quing; hidas 
© feod. militar.’ Upon. casting up of this, ıt 
doth appear, that there be in England 363,600 
hides of land; and every 310 hides. being to 
‚set out one ship, the whole number amounteih 
to divers thousands, 11,072; and every eight 
hides, to set fortlı a soldier, amounts to 45,450 
men: but it is not the number, but the matter, 
ıhat is done by tbe king’s command, ‘ per 
* zotam Angliam.’ | 

In the 30ch year of king Ethelred, he made 
an edict, which Mr. Solicitor caused to be read 
in court, saying he had it out of an old book in 
Cambridge, ‘ Quod instaurant tiel nomber del 
“ naves per singulos annos.' I] read it to this 
purpose, to shew that in the 30th year of his 
reign, there was a naval expedıtion to be al- 
ways ready at Easter, and sheweth the penalty 
of such as did depart without licence. 

King Canutus, Lambert fol. 117, 118, ‘ex 
€ sapientum concilio, &c.’ ordained a command 
amongst his temporal laws, cap. 10, ‘ quod 
< prasıdia hant,’ &c. commandsships tn be pro- 
vided ; and fol. 118, a penalty upon all those 
that refused to pay 1205. which was a great sum 
in those days. 

Tbat whıch I observe out of these two were 
tbese: First, That they were made by the 
king, by the advice of his lords; that there 
were to be yearly preparations for shipping ; 
and those that departed out of the service with- 
out license, were to incur the forfeiture of all 
their estates. Ifthese edicts were acts of par- 
liament, they stand unrepealed,; and if no acts, 
then they stand by command from the king’s 

ower. 

My lords, I have shewed you the practice, 
as it was before the time of William the ist: 
He did not abrogate the former laws, but was 
sworn to perform tbem. Nay, it was said that 
he did confirm ‘ antiquas leges et consuetu- 
€ dines Anglie.” So then, if these were the 
laws, and this the power that the antient kings 
of Eugland bad before his time, he did ratify 
and confirm it, but not diminish ıt. This 

wer of commanding of shipping, for tlıe de- 
fence of the realm, it is a principal part of ıhe 
power royal. This kingdom, it is a monarchy, 
it consists of besd and members, tbe king is the 
head of this politic body ; it consists of clergy 
and laity: the head, it is furnished with entire 

ower and jurisdiction, not only to administer 
Justice in cases criminal and temporul unto his 
people, but likewise for ılefence of both; and 
he may command the power both of the one 
and the other. This power I find to be men- 
tioned in the register of original writs, written 
before the conquest, 127 b. It reciteth, that 
© Nos considerantes quod ratione regise digni- 
€ tatis maxime ad providendum salvationi reg’ 
€ nostri circumquaq; astringimur.’ It appears 
by Stamiford, in his Prerogat. cap. 1, that as the 
kung is the most excellent and worthiest part of 


the commonwealth, so is he also the preserver, 
nourisher, and defender of his people. I find 
it in Fortescue, that they have cited; thata 
commonwealth without this head is but a trunk, 
as tye natural body is a cadaver. Lfind it in 
Fitz. Her. Na. Br. fo. 73, or 173, that the king 
of right ought to save and defend the realm, as 
well against tlıe sea as against the enemies, 
that it be not surrounded nor wasted. 

How is this defence against the sea and ene- 
mies of ıhe kingdom ? Is tbe king bound to de» 
fend the kıngdom by sea walls at his own 
charges?— No; tlie power of defence is a sı- 
perintendent power in his majesty, to autho- 
rize-sheriffs and commisioners to see it done, 
but by his power; yet at the charge of the 
people. Register 127 b. ıt appenreth there, 
where the king commandeth the people by his 
writs; the one directed to the sheriff, and the 
otber to the commissioners, and in borh will-th 


‚and commandeth, ‘ quod distringat A. B. et al’, 


to distrain the iands of ull those that may re- 
ceive damage to repair the sea-wall-, as well as 
the Ter’ Teng’. This writ was befure any sta- 
tute concerningthat, forthe Register was belore 
the Conquest ; and the first stutute that con- 
cerneth commissions of sewers, was made 6 H. 
6. So it is by the power the king had at com- 
raon law, and not upon any statute: And this 
was to the sheriff, as well as to commissioners ; 
and that it was done at the charge of the co un- 
try, and not at the king’s charge, Pat. 33, Ed 1, 
m. 4, dors. agreeth with the Register: The 
king doth there recite, ‘ Quod ratione dignita- 
“ tisregis, &c. et per juramentum sumusastricti 
‘ad providendum salvationi reg’;’ and there 
he giveth power to commissioners to distrain 
the people to make defence against the sea, at 
their owncharges. Pat. 2 Ed. 2, pars 2, m. 5, 
dors. in the case of Wiseman. Rep. 2, fol. 15, 
the kiug, er oficio, ought 10 govern his subjeets 
in peace and tranquillity. 7 Rep. fol. 9, pro- 
tection of the king is general over all the king- 
dom ; there ıs reason why ıt should be tlıus : 
For tlıe kıng of England, he hath an entire em- 
pire, he is an absolute monarch ; nothing can 
be given unto an absolute prince, but is inhe- 
rent in bis person, as may appear by books, 
records, and acts of parlisment : Bract. lib. 2, 
fol. 55, b. Sciendum, &c. * Dominus rex super 
 omnes qui ad coronam pertinent.. This ap- 

ars likewise in the statute 24 Hen. 8. There 
it is declared that this renlım of England is an 
empire, and hat been so accepted in tlie world. 
Stat. 25 Hen. 8, cap. 21, 1 Eliz cap. 1, 1 Jac. 
cap. 1, the crown of England is aflirmed to be 
an imperial crown ; and acts of parliament are 
proofs of the highest nature. 16 Ric. 2, c. 5, 
that the king holdeth his empire immediately of 
the God of Heaven : And at his curonation, 
his crown is elevated as a signification thereof. 
This ıs likewise acknowle dged in the Irish Re- 
ports, fol. 60, * Rex Angliz est absoluius mo- 
‘narcha in regno suo.’ Fortescue saith, the 
king of England, as well as any oıber king or 
en;peror, hath all the liberties within this king- 
dom ‘in imperio suo.’ The law of Englaud 
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makes the king of England, not as his subjects 
are, a natural body, but a body politic, freeth 
bim fröm all imperfection and infirmity ; he is 
immortal, and never dies; the kiug ever liveth, 


ting of a royal stamp upon his coin, the advanc- 
ing of the value of his cain, and the debasine 
ofit. 21 Ed. 3,6. That the king onlv can 
puta value upon it. 5 Rep. fol. 114. Thar 


Com. 177, 11 Rep. fol. 7, 21 Ed. 4, and «tlier 
records. . 

My lords, as he is an absolute monarch, so 
all these, “ Jura summz majestatis,’ are given 
unto ls person by the common law. 

First, He hatlı supreme dominion, both by 
sen and land, as is proved by the Mirror, the 
greatest part whereof was writ before the Con- 
quest, Some things are added to it by H. 
Horne in the reign of Ed. 4. He holdeth, that 
all lands, and all jurisdiction, and all dominion, 
is derived from the crown: That whatsoever 
was not granted from the crown, :remaineth in 
the person of the king. This Supremum Do- 
miniuin is so inherent in the king’s person, tbat 
if the king grants away his lands, “absq; aliquo 
© reddendv,’ yet the tenure must still remain 
to the king ; 8 Hen. 7, 12, 30 Hen. 8, 45 Dyer. 
This dominion is not only upon the land, but it 
is upon the sea. And sn tlie king he hatlı not 
only a dominion at sen, but he is “ dominus ına- 
‘ ris Anglicani ;’ be is both owner of ıhe sen, 
and of ıhe soll under the sea. And so it was 
resolved l.uely, by my Lord Chief Baron, and 
the rest of the barons in ıhe Exchequer, in tlıe 
case of Sutton Marsh, Mich. 13 Gar. That the 
soil of the land, su far as the sen flaweth, is the 
king’s, and the king is seized thereot, jure curo- 
ne. ‘Mirror 8, Bract. fol. 8, temps Edw. 1, 
Avowry, 46 Ed. 3, Com. 3, b. ‘That not only 
the dominion of the sea, but the very soil be- 
longeth anto the king. 

In the next place he hath, besides his su- 
premun dominium, a sovereign jurisdiction, and 
that extends borh by sea and land. 

First, For creation of all his great oflicers 
and judges; creation of the Adıniralty, time 
out of mind. 20 Hen. 7, fol. 8, 12 Hen. 7, fol. 
17, power tu make jJustices could not be grant- 
ed; and all these powers resumed in tle sta- 
tute, as inberent in the crown. 12 llen. 7, fol. 
17, there ıt ıs sad by Fineux, that at ıhe be- 

inning all adıninistration of Justice was in one 

and, that is, in the crown. And surely this 
Jurisdiction did not begin in the time of Ric. 1, 
when ıh:'se laws were renewed by him at his 
return from tlıe Holy Land; but there were 
adwirals in England, and the admiral law by 
sea long before. 27 Ed. 1, a famousrecord in 
the Tower, that the commissinuers for the em- 
r, Spain and France, did appear before the 
Kings cominissioners, and did acknomledge ıhe 
sovereignty of the king of England upon the sea 
did belong unto him time out of mind. And 
for further proof of ıhis, it likewise appeareth 
in that learned book uf Nr. Selden’'s called 
Mare Clausum. 

My lords, the next inherent power of the 
erown are pardons of offences and condemned 

rsons, and restitutions, which none can do 
But the king himself, 1 Hen. 4, fol. 5, 20, Hen. 
7,8. | 
The nezt is * jus nummi percutiendi,’ a get- 


the king, by his absolute prerogatire, may make 
any foreign coin lawful money of England, by 
his proclamation, Davies Reports, fol. 20. 

Tbe next, ‘ jus summs majestatis,’ is that 
of concluding war and peace, which is abso- 
lutely inherent in the kme’s person, which be 
may do without calling. bis great council, 19 


‚Ed. 3, 6, and 7 Report 25. That all the sub- 
jects of England cannot nıake u war, bellum in- 


dicere belongs not tn the subject. And tn 
make alieus and denizens, is a higb preraoga- 
tive. 

My lords, this trust that the king hathı for 
making of war and peace, and for the defence 
ofthe rcalm, both by sea and land, it is a great 
trust, inherent in the person of tie king; no 
man Ought to mistrust where the law doth trust, 

There ıs an objection made, that if it should 
rest in the power ofthe king, he might do it 
when there was no ground for it, and withoos 
cause ; and cause furces to be 'mustered, aud 
sbips provided where there is no imminent 
danger, in such a ınanner, asıhat it might be 
grievous unto the people. There are objec- 
tions clearly against presumption of law; for 
where the law trusteth, we ought not tn dietrust. 
The king, as appearetlı by all our books, is the 
fountain of Justice and piety, and will do jus- 
tıce unto all Ins subjects, 1 Com. 240. All 
Justice is derived from the king, 15 Ed. 4,8. 
The king can do no wrong. Bract.lib. 3, cap. 
9,8, H. 6, 20. It is royal power, ° Dearver 
‘ correction de luy m’’” Heisthe sole judge, 
and we ought not to question him, Bracton, 
‘ Rex non habet superiorem nisi Deus,’ 11 Rep, 
f.72. The king is the fountain of justice and 
common right : And the king, being God’s lieu- 
tenant, cannot do wrong, 17 Ed. 3,49. The 
king could not be made an instrument of corvin 
and fraud, but the patent was void, Littleton’s 
Comment. 99, the 5th Report, fol. 14. That 
religion, Justice and verity, are the sure sup- 
porters of crowns and diadems, 24 Ed. 3, 42. 
Stamford’s Pleas of the Crown, fol. 792. Akt 
the common law, the law doth not distrase 
where the king duth commit one, but that ıs 
upon just cause, and so we are not to doubt it. 
Aud therefore at the common law, West. 1, 
cap. 15, a man committed by the king was ıot 
repleviable: Nay, if he was committed by his 
council that was his representative body, be 
was not repleviable. Shall wethen, when the 
law hath committed this power unto the king, 
who is tlıe fountain of justice and equity, who 
is miistrusted by the law ofthe realm, and the 
coınmonwealth intrusts him; shall we think 
that succgeding kings will do that which ıs 
not fit to be done? 1 say, if the law trust hiın, 
we ought to trust him. At ıhe common law, 
if the king commit % man per bouche, he is not 
repleviable. 

But for a further reason, tlıose that are bis 
delegates or judges, are not to be mistrusted. 
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That which a judge dotlh, as in his office, shall 
nut be assigned for error. If it be so in the 
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ı land, that he alone, for this common defence of 
‘the realın, with»ut the aid of purliament, may 


delegate power, much more in the primitive ) siatuere, &c. That the king, by the advice of 
and fountain. 5 Mar. Dyer 163, the court of his council when‘ he pleases, may do it; thnt 


Ring's-bench did receive a record of nisi prius, 
the Postea returnel ofthe clerk, and the deati 


Of the justice uf assize assigned for error, and 


could not be received; and so, 1 Mar. Dyer 
89, a writ of error to reverse a fine, proaf in 
Dyer. That is the reason ofthe book, 7 Hen. 
7, fol. 40, 10 Ien. 7,28. Fitz. ller. Na. Br. 
126, saıth, he cannot assın for error, nor shall 
be adınitted to aliedge any thing contrary to 
tie olice of ajudge; as to say, tbe Judge did 
not give right judsment, or the elerk did nat 
ınake right eiitries, 10.7, Ed. 1, B. Rs. aud that 
15 the reason why a man of non compos menlis 
ın a fine, and suflering ofa recovery, it shill not 
be assigned for error against the act» of a 
Judge, 8 Rep. Dr. Bonner’s case. Records by 
a Judge, nor justice of’ peuce, not traversable. 
Good my lords, then, ıf by the laws of this 
kingdom one shall uot be admitted to receive 
an averment against any acts done by your 
lordslips the judges, or against acts duue 
by inferior judges; surely in this, nhere the 
king is absolute judge, it shall not be alluwed to 
say, there was no cause of danger, or that is 
done by the king which ought not to be done. 
Bract. lib. 1, cap. 74, “est in corona rezis fa- 
° cere justiiam ;’ The king is so absolutely 
trusted with this defence, that, a subject cannat 
wake.a fort or castle upon his uwn freeliold 
without the king’s license ; that appears in the 
old Mag’ Char’ fo. 162. Inquiry made of those 
that do build forts and castles without the 
king’s license, Rot’ Parl’ 45 Ed. 3, m. 34, 6 
Hen. 4, 19, and a book of Long. 5 EJ. 4, fl. 
129, that a subject cannot make a fort or cas- 
tle without the king’s license ; not in his own 
ground. 

My lords, the king bath so discharged this 
trust, that ihough there were no account unto 
the subject, yet these ships that have been 
comnianded were © ad proficiscend’ cum navi- 
“ bus nostris.’ Tbe king hath been at greater 
charge with these slips going out, than any 
king of England ever was, as will appear by 
those vast sums ofmoney the king hath spent 
in these years, besides what hath been contri- 
buted to ıt by the subjects. | 

My lords, I have done with my first position, 
that ıt is an inberent right in tlie person ofthe 
king of England; and that the king is the 
sole judge, hoth of the dauger, and when and 
how it is to be avoided. 

I& hath been objected, That the king of 
England may do it, but how? It must be ac- 
cording to the institution of the laws of the 
realm : there must be a concurrent power, a 
politic advice in parliaınent, gnd so it may be 
done. But tbe king, either by his ordinary 
power or absolute, without the assistance of 
the great council, he cannot do it, as hath been 
objected. And therefore in the second place, 
I shall come to the second thing I did propose, 
khat was, That the king, as he is king of Eng- 

VOL. 111. 


‚ the king might ordain. 


| he may ordain seserul ways by the institution’ 
; of the common luws, by bis ordinance, by bis 
proclamation, by his patents, by his writs, and 
ın legal matters by his judges. That ıhıs may 
be done by him. 
“ First, It is agreeable to reason; for kings 
were before parliaments, and tlıen surely they 
might have done it, As justice duth flow from 
| the crown originally, as ıt was in Muses, so it 
‚isin the king ot England, only in the king’s 
| person. But afterwards the king dıd depute 
hi deputies, and gave others power; tlıis Is no 
conceit of mine. 12 Hen.7, fol. 17, b. per 
Fineaux, there wasa time when there were no 
wnunicipal laws, when positive laws were nat 
established, nhen kings did rule their people 
according to natural equity; and tlien surely 
No man wıll question 
it; since there hare been positiie laws and 


ı municipal laws, the kings of Engiand they have 


ordained, as by those several records cited ap- 
pears. It appears by the practwe since the 
time of William 1, that the kings of Engiand in 
all those writs that they have ordained, have 
prescribed the time for issuing of these writs, 
the numbers of the ships, tlie tiınes of ıneetin::, 
the manner of munition, and to stay for tlıe 
defence guumdiu nobis placeret. I have made 
a collection of what have gone out by the king 
himself, what per regem et concilium, and what 
by advice uf bis council, and with the advice 
of merchants and portsmen; but they are so 
infinite, and so many of thein, that I will not 
ni your lordships with the repetition of 
them. 

These ordinances for the defence, they are 
suitable and agreeable to tlıe ordinance that 
the king ınaketh in other cases, where the kin 
alone dotlı ordain, as by his proclamation. 
Claus. 24 Ed. 3, pars 2, nı. 2, dors. The king 
by his proclamation commanded all carls, 
barons, Lights, esquires, and other men at 
arıns, that none nf them should depart into 
foreign parts. Fitz. Na. Br. fo. 85, he agreeth 
it; and saith the book, Ic that transgresseth 
this proclamation shall be fined for his dis- 
obedience. And tlis command may be under 
the great senl, signature, or privy-senl; for 
saith the buok, The subject is to take notice of 
any of the king’s seals; so in all ages he hath 
commanded no victuals shall be transported. 
Claus. 24 Ed. 3, m. 7, ors. 5, Dec. 4 Hen. 8, 
11 Hen. 7, 23. The king granted a proclama- 
tion for a Justing; and if one of the two tlıat 
be fighting be kılled, ıt is no felony. 5 Report 
114. The king by his absolute power may 
make any kind of money current by his pro- 
clamation. In the next place, the king may 
ordain by his patent alone. 40 Ed. 3, fol. 17, 
18. Tiie king did grant a privilege to the 
scholars of Oxford, that they should have the 
choice of the inns in Oxford, which was before 
there were any fair colleges in Oxford: saith 

Ju. ni 
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the townsman, This is my freehold, the king 
cannot du it: say the judges, Tliis is by the 


| 


7, 29, jurors by law are to hold together till 
they give up their verdict, yet otherwise, if the 


king’s patent, and is in fasour of lvarning, and | house be Iıke to fall upon their heads, 38 


therefore a good ordinance. So the Justice in 
eyre may take up the principal inn iu a town. 
Is there any thing more usual than for tlie king 
to give power to a corporation to ınake orldi- 
nance for a common good? 49 Ed. 3, 10%. 
Shall it be so in the creature, and not in kim 
that makes the creature? A case or two upon 
every one of them. The king may ordain by 
his writ, and that appears 9 Ed. 3, 16, a writ 
of Cessavit against the tenants oi Northumber- 
land. The tenınts had been mightilv op- 
pressed by ıhe Scots; they petitioned the king, 
and said, they were not able to pay their land- 
lords their rents, by reason of those incursions 
upon them of the Scots, and desired stay of 
suit; and there it appearcth, that the king did 
ordain by his writ, that those suits upon those 
reasgns should not procced against the tenants 
for non-payment of their rents. Out ot tlıe 
same reason are tlıe writs of protection. 

Then tlie king and his council may ordaın ; 
for that Itind, m. 4, Hen. 3, Fitz. Uer. N. Br. 
Dower 179, a writ of Dower there brouglıt hy 
a French woman. The tenant of the writ 
PB that there was an ordinance of the 
iing and council, * Quod nullus de potestate 
*“ regis Francie respondeatur de Anglia ante- 
€ quam Angl’ respond’ de jure suo in Francıa ;’ 
that is, We Englishmen should not be com- 
Pe to ansnerany Frenchman or woman ina 
egal way, tıll the Euglish were answered in 
France to their suits there. 39 Ed. 3,7 per 
Thborp. The king and his lords may make an 
ordinance, wlich shall be as binding as a sta- 
tute. Rot. Franc. 72 Ed. 3, ım.6. The king 
by the advice of his council did ordain ° quod 
* omnes magnat. et al’ qui habent terras 'et 
€ tenementa continue morat’, &c.’ Upon this 
ordinauce I can shew above 40 writs that have 
gone out to the nobility, clergy, archbishops, and 

ishoj,s, and to all the king’s subjects too that 
had houses in the maritime parts. Rot. Franc. 
22 Ed. 3, m. 16, and 50 Ed. 3, m. 47, dors. 24 
Ed. 3, m. 6, that of 24 is to the inlands witbin 
16.miles of ıhe sca coasts. 40 Ed. 3, m. 37, 
the like writs awarded to most maritime coun- 
ties, upon pain of seizure of their lands and 
goods, So likewise for provision for the army ; 
the king and his council have ordained, buth 
for markets to be kept within such a distance 
ofthe army, and wine to be sold there, and no 
where else. Rot. Sce. 10, 12 Ed. 2, m. 13, 
dnrs. So they have set down the number of 
the men of arms that every town should be 
charged with, Claus. 13 Ed. 3, pars 1, m. 14, 
dors. with a command thät they should distrain 
the commionalty of that couuty for the wages 
ofihose men at arnıs, 

My lords, if the king may at any time of 
danger, by his proclamation, by his patent, by 
his writ, by the advice of his councit; surely in 
cause of necessity it is much more lawful, for 
nıccessilas est ler lemporis, where a defence b 


| 


»ea anıl land is requircd. 5 Ed, 4, 6.14 Hen. 
) 


Hen. 7, 11, upon a Przcipe, the tenant may 
be excused, if he could not pass the waters. 
My lords, I find that ın legal matters the 
king and his judıres make certain explanations 
upon the statute of Glccester, as appears by 
Mag’ Chur.” And what was done then by the 
jJudges advice, hath the force of a law at thıs 
day. So as you sce by the laws of England, as 
well in other cases, as in cases of defence, the 
law hath given the king of England this power 
to ordain for the good and safety thereof. | 
- Ifind that in all ages, and ın all times, the 
incidents to a defence, as weil as this princtpal 
part, hath been giveu to ıhe king himself, as 
he is king of England. First, For the Murage 
of Towns:- That the king hath commanded tlıe 
mürage oftowns tn be done at the penple's 
charzc; the precedents are so many, I will 
mention none of them; and shall he not com- 
mand for the defence of the wonden walls of 
the kingdom? Rot’ Alm’ 12 Ed. 3, pars 2, m. 
10. The king commands by writ a place to be 
fortiied towards tlıe war; and every man har- 
ing rent there to contribute, or to be com- 
pelled thereto by distress; that was command- 
ed to be done by writ, Pat. 12 Ed. 3, pars 3, 
m. 5, it appenreth it was done. The king 
imposed a certain rate upon all goods and 
merchandize that came unto Kingston upon 
Hull, and commanded thisshould be employed 
to the walling of the town; this was ‘ de volun- 
“ tate regis;’ this appeareth Rot. Pat. 19 Ed. 
$, pars 1, m. 12, there was the same command 
for other towns, as Dover, &c. The said roll, 
m. 22, Pat. 12, Ed. 3, pars 3, m. 14, dors. a 
writ for the repairing of the walls of Winchester 
at the sulijects charge. Rot. ib. m. 15, the 
king by special grant gave power to Ihe mayor 
and burgesses to assess the jnhabitants towards 
the making of the wall, and tbe defence of Ihe 
town. Claus. 1 Ric. 2, m. 12, Oxford was 
conımanded by the king to be fortified at the 
inbabitants charge. Claus. 12 Ed. 3, pars 5, 
m. 82, the king commanded particular sub- 
Jects to fortify their castles at their own charges 
in time of danger, Pat. 18, Ed.3, m. 9, the king 
taketh the castles of the subjects: into his own 
hands in time of danger, “ ad evitantum damna 
“ et pericula qum nobis evenire possint.’ Claus. 
13 Ed. 3, pars 1, m. 36, dors.the king by ad- 
vice of his council did ordain, that the town of 
Southampton, “pro salratione ejusd’,’ should 
build a wall. j 
My lords, if the king may command the 
walling of a town at the charge of the inhabi- 
tants, he may likewise command the defence 
of the kingdnm by sea ; so for other incidents 
of defence, as for ererting beacons upon the 
sea-coasts. Rot. Vas. 11, 12 Ed. 3, m. 29, 
‘ de communibus in singulis ;’ Claus. 1, Ric. 3, 
m. 4, dors. * de ordinatione per regem et con- 
* cilium pro vigiliis faciend’.” So likewise. the 
king m allages hath commanded the imbarring 
of ships for tbe defence ofthe realın, and for all 
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public service; this appeareth Claus. 14 Hen. 
3, m. 17, dors. all slips arrested that could 
carry 16 horses. Rot. Sco. 10 Ed. 3, ın. 2, 
dors. ° omnes naves pro defensione, &c.’ Itot. 
Alm. 12 Ed. 3, m. 23, pars 1, aud 12, for ıhe 
imbarring ofships for the defence oftlie realm. 
So likewise the king commandeth and appoint- 
etlı who shall be otüicers, who shall be adıniral 
of the feet, who shall be Custudes Maris, as 
appears Pat. Ed. 2, m. 7, dors. and iu the same 
roll, m. 10, Pat. 15 Johannis m. 10, Pat.’ 48 
ilen. 3, m. 5, Claus. 23 Ed. 3, ın. 5, dors. and 
an infinite nuınber more. Then that the coun- 
ty paid the charges of those who had Custud’ 
Maritim’, that appenrs, Rot. Fra. 21 Ed. 3, 
m. 31, dors. Claus. 13 Ed.3, pars 1, m. 14, 
dors. The king when there was cause he mo- 
derated theexpence. Claus. 25 Ed. 3, m. 16. 
The king did order how mucb, and how long 
the county should pay for wages; and coım- 
manded ıhe stay uf those that could bave been 
De before their time: aud this appeareth 

at. 48 Hen. 3, wn. 4. Claus. 48 Hen. 3, ın. 2, 
3. dors. 'I'hen it appearetb by many records, 
that this guard of the sea-coasts was to be ac- 
eording as the king sliould order and direct, 
sometimes per regım and sometimes per nos el 
eonciliusn: and this appeareth Claus. 23 Ed. 1, 
m. 5, dors. Cluus. 13 Ed. 3, pars 2, m. 14, 
dors. Pat. 29 Ed. 1, m. 1. 

Sometime the, king out of bis royal power 
hath been pleased 10 give discharges to parti- 
cular men, to be discharged from this Custud’ 
Maritim. This appeareth Claus. 23 Ed. 1, 
m. 5, dors. Portsınouth discharged. because 
their sbips were in the king’s scıvice, Claus. 
8 Ric. 2, m. A discharge for te abhot of St, 
Albans, Pat. 12 Ed. 3, pars 2, m. 8, Pat. 12, 
Ed. 3, pars 1, m. 14, discharges de Custod’ 

darıt. 

Then the power ofpunishing those that should 
neglect those commands hath been always in 
the king, and to be punished by his comınis- 
.sioners, or by his writs, and that in a lıgh 
manner. 

That tbere have been commänds by distress, 
by imprisonment, by seizure of lands, goods, 
and forfeiture of all thab they had, tlıis appear- 
eth, Pat. 48 Hen. 3, dors. Claus. 48 Hen. 3, 
m. 3, and a great number in the times of Ed. 
2, and Ed. 3. The king hatlı so far meddled 
in this business, that though it hatlı been the 
money of the country, yet the king hath ap- 
pointed the pay-master, Claus. 48 Hen. 3, 
m. 20, Claus. 16 Ed. 2, m. 13. So all arrays 
for mustering of men between 16 and 60, have 
been in all ages, and by the king’s command, 
to be in and continue in rendiness so long as 
the king slıall please, Rot. Alm. 12 Ed. 3, 
pars 2,m.6, dors. So, my lords, it doth ap- 
ai by these precedents that have been cited, 

y these rccords, and by these book-cases, that 
the kings of England have in all ages given 
command, and made ordinances by theinselves, 
by their council, by their judges, and by their 

; and these ordinances lıave bern nbeyed. 
My lords, I promise upou this head to make 
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it good, that in these times, and in these years, 
wherein there were parliaments, that though 
tie parliaments did determine matters Coucern- 
ing tlıe land forces, and the going ofthe king’s 
army into Scotland, and yet sitting the parlıa- 
ment, the king hatlı commanded the setting 
fortlı of sbips by his writ; this was ever left to 
the royal power. For tbe proof of this, there 
was, te 24 Ed. 1, a parliament, as appears in 
the printed books of that year ; and in that 
year the king commanded ships by his write 
at tlıe charge of the subjects. Pat. 24 Ed. 1, 
m. 17. Cummand to take up a hundred ships; 
and in Pat. 2+ Ed. 1, er parte regis rem. Ex- 
chequer-Roll 22. Coınmand pro Custod’ marit’. 
Hil. 9 Ed. 2, a parliament holden at Lincoln, 
and yetin the same year writs went out to pro- 
vide shipping, as appears by Rot. Pat. 9 Ed. 2, 
pars 2, m. 26, I find there was a parliament 
held 12 Ed. 2. This eppeareth in the book of 
statutes, Rot. Scot. 11, and i2 Ed. 2, ın. 8, 
the kiug recites certain inroads made upon the 
men in Northuniberland, “ct quod de communi 
“ concilin,’ held at York, ° urdinavimus, &c.’ 
“and assigns the earl of Pembroke, and bisho 
of Norwich, “ ad requirend’ Noıf’ et Su 
‘ juxta discretiones vesiras subsidium facere 
‘ per naves, &e. pertempus trium vel quatuor 
“ınensium.’ At this time there was a provision 
by parliament for the king’s service by land, 
and for his arınıes to meet bim at Newcastle ; 
and for two reasons why Navale Subsidium 
sbould be necessary. First, to hinder the 
biinging of any victuals into Scotland. Se- 
condly, for the free intercousse of trade, So 
as you see, in this year wherein a parliamens 
was holden, this Navale Subsidium was com- 
manded by tlıe king’s writ, without an act of 
parliament ; though this writ was for Norfolk 
and Sutfolk, yet thelike was for Dorset, Somer- 
sct, &c. It appeareth likewise 10 and 11 Ed. 2, 
wliich were tlıose great years of sending out of 
writs, that then parliaments were holden. And 
so itdotlı appear by ıhe ‚printed book of sta- 
tutes; yet in that year of 10 Ed. 3. Claus. 10 
Ed.3, m. 37, daors. a writ directed to (he mayor 
and bailiff of Bristol, with a command, that all 
ships of 40 tons et ulira, should be seized. 10 
Ed. 3, m. 21, dors. command that the ships 
should be set forth for the preventing of dan- 
ger, and tlıat no foreigners ships come in to aid 
the Scots. M. 21, dors. the same roll; com- 
mand to the city of London to set out ships as 
their own charge. Sco. 10 Ed. 3, m. 21, dors, 
Writs to the sheriff of Bucks to send horsemen 
and footmen to the county of Southampton : 
so there were men drawn out of their county, 
and the refusers there were called rebels. Rot, 
ib: writs * De Naribus pro Detensione Regni.’ 
My lords, there was something more vbserv- 
able in this year of 10 Ed. 3, for some of the 
writs that went out bear teste 3 Octobris 10 
Ed. 3, and mention a parliament, but did no& 
go out by any ordınance of parliasnent ; so that 
the awarding of these writs 10 Ed. 3, were 
sitting the parliament, and hytlie royal power’ 
wlich is a strong argument, there necderh vor 
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aid of parliament für ıhe kinz to command hir 
torcıs. 11 Ed. 3, there was linewise a parlia- 
ment, as appeareih in the printed books of 
statutes, yet writs dated 10 Januariı 11 Ed. 3, 
per ipsum rrgen, ships are commanded pro 
gucerra super mare. Kot. Vas. 20 Ed. 3, m. 6, 
dors. proclamation to several counties, that all 
ships be in readiness. In the 12th year of Ed. 
$, there was a parliament at Northanipton, 
Claus. 12 Ed. 3, pars 2, m. 1, tbe same roll 
pars 2, m. 32, and yet the same ycar the king 
commanded slıipping at the charge of the coun- 
ties, as appeareth Rot. Parl. 12 Ed. 3, pars 1, 
m. 12. Claus. 12 Ed. 3, pars 3, m. 29. And 
in the 13th year of Ed. 3, there was likewise a 
parliameut hbolden, as appearetlı 12th Ed. $, 
m. 9, 10, but printed statutes make no men- 
tion of a parliament then. 

My lords, in this record these things a’ 
servable, cited, and ınade use of by the defen- 
dant's counsel ; a strong record as any can be 
against Ibeın ! In that parliament the king he 
did pray the advice ofthe commons in parlia- 
ment touching his war with France, and 'the 
guarding of the sea-coasts; the commons they 
make answer, “ Pricnt les commous que ils ne 
* counsel doner al choses de quel ne pass conu- 
“ zance, &c.’ They say further, and they grant 
that the maritime towns ought to make the 
guurd upon (he sea without wages, and the in- 
land towns upon the Jand. 

Two things are observable in this record. 
First, When the king doth descend so low as 
to pray the advice of his commons in parlia- 


“ment, and assistance for the guarding of the 


sea; the commons disclaimed it, and said, they 
have no connuzance, &c. and yet the defen- 
clant’s counsel did press, that now the king 
slıould ask the advice of the commons in par- 
liament ; a thing disclaimed by the commons 
in parlianent 13 Ed. 3, to have any cognizance 
of. Secondly, That by this record, the marı- 
time parts ought to guard the sea at their own 


‚charges: This, though it was granted in their 


pelition, it was not grauted by the king; for it 


‚Appeareth in the same year, Rot. Alm. 13 Ed. 


3, m. 15, dors. that the king that year hearing 
ol sume preparations in France, commandeld 


‚slips for three montlıs. Claus. 13 Ed. 3, pars 


1. m. 14, that in several counties men were dis- 
trained for not payment of wages for the archers 
and others that guarded the sea-coasts. It ap- 
pcareth by these records, that both the guarı 
of the sea, and the sen-coasts, was done ju.rta 
ordinalionem nostrum, order made by us and 
our council. Rot. Alın. 13 Ed. 3, m. 15. dors. 
she king appointed the archbishop of York, 


"Hugh de Percy, et a®, for that purpose, &c. 


So, my lords, I have done with the second 
ground, that is, that the king is the sole judge 
of this without his parliament: That the com- 
mnons in parliament have disclaimed to hare 
any cognizance of it: That in the same year, 
when parliaments were holden, the same year 
these writs have issued without advice of par- 
lanıent. 


The third thing I did propose was tbose su- 


preme titles, which the common law of Eng- 
land giveth unto the king, whıch may enforce 
this. Bract. lib. 2, cap. 24, saithr, that the 
king he is Vicarius Dei; his power, as was 
agıeed, is jure dirinn. God is the God of 
hosts, and tlıe king is a model of God himself. 
40 Ed. 3, fol. 18, ıhe king is the chief guardian 
of the commonwealth. The sberiff hath Posst 
Comitatus under the king, the king's vicegerent 
in the county: And be hath this power, not 
only for the execution of legal process, but for 
the defence ofthe realm. 12 Hen.7, fol. 7, this 
delegate power of the sheriff is as well for de- 
fence, as for the execution of process. Shall 
the sherift' do it, and not the king? 10 Hen. 3, 
fol. 1, B. Hen. 7, fol. 1, the king ıs the conser- 
vator ofthelaw. 20 Hen, 7, fol. 4. “ Rex est 
 Capitalis Justiciarius totius Angliz;’ he is 
‚ot only to maintain justice in the courts of 
justice, but to protect and defend his penple. 
Stamtord’s Prerogat. cap. 1. The king is the 
most wortliy part of the body of tlıe common- 
wealth, the preserver, nourisher, and defender of 
it: And by this they enjoy tlıeir laws, goods 
and lands, 11 Rep. fol. 70. b. Magdalen-Col- 
lege’s case, * Rex est Medicus Reeni et Sponsus 
‘ Reipublicz.’ It is the part of u good physi- 
cian, as well to prevent diseases, ;ıs to cure 
then ; and the oflice of’ a good king, as well to 
prevent danger, as to remedy it. Cum. fol. 
130. He is the soul that animates the body nf 
te commonwealth ; and we ought to more as 
he moves. 11 Kep. fol. 72. The kmg is the 
fountain of common richt, therefore we have 
no reason to stain the fountain. 
I am now come to my fourth proof, which is 
by precedents, wherein 1 shall be somewhat 
long. 


The Second Day’s Arcunext of Sir JOHN 
BANKS. 

May it please your lordships ; To remember 
I shewed by charters, aids, and a great number 
of precedents, that this royal power was in the 
king of England before the Conquest: And 
that though some were exempted from the 
sctting forth of ships by grant unto some par- 
ticular men, or some particular churches ; yet 
these tlırce fundamental services of expedition, 
repairing of castles, and making of bridge, 
were always exempted. 

Then I shewed, by a great number of pre- 
cedents, that not only the principal, bat all 
other necessaries that concern the defence of 
the realın, both by sea and land, hath been al- 
ways commandcd by tlıe king’s writ: for the 
fortifying of towns and cCastles, and the muraße 
of towns, the appointment of admirals of the 
fleet, and those that should be kuardian by rea 
and land ; the imbarring of ships, and arrays of 
men, the erection of beacons, and dischargiag 
of some upon just cause, and by punishing of 
those that were refractory: And all this was 
done by the king'’s command, per ipsum regem, 
or per regem et conciltum, without any aid of 
parliament. 

Likewise, I have made it appear to your.lord- 
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ships, that the king is the sole Judge of this de- 
fence: "That the king is not to be mistrusted in 
the exccution of his office, as king; nor your 
lordships as judges, are not to be mistrustell. 
I have then shewn out of precedents, that in 
thuse years, wherein there have been parlie- 
ments, and sometimes sitting the parliaments, 
writs have issued per ipsum regeem, and per re- 
gem et concilium. 

I shall proceed to make good other particu- 
lars, which I hare opened unto your lordships. 
First, That these precedents that have been 
shewed, and which I shall shew unto your lord- 
ships, have not been grounded upon any par- 
ticular covenant or clıarter of custom, but upon 
the law of the land, and upon’ such reasons as 
are irreversible,and bind all the king’s subjects, 
as well clergy aslaity. For this I shall remem- 
ber Claus. 48 Hen. 3, m. 8. Tbe writs' do re- 
cite, “ quod tum milites et liberi tenentes quam 
° omnes alıj, &c. ad defensionem regni tenean- 
“tur? Claus. 9 Ed. 3, m. 11,‘ pro defensione 
€ regni omnes teneantur.’ Scot. 10 Ed. 3, m. 
12, ‘ quia consonans rationi, quod omnes tangit 
° per ‘omnes supportari debet:’ And the same 
roll, m. 20. dors. ‘ ex legiantia ad defensionem 
© contra hostiles ingressus inimicor’ manus ex- 
€ ponere adjutrices, &c.’ Rot. Alm. 12 Ed.'S, 
m. 1, dors. “ omnes et singuli 'tenentur, &cc. 
‘ Se et sua ‚.exponere,’ the/same roll, m. 12, 
dors. “ omnes et singuli ad defensionem regni 
€ astriceti’? AndIthinkeveryman will acknow- 
ledge himself to be bound out of his allegiance. 
Rot. Alm. 13 Ed. 3, m, 13, dors. “ ex legiantia 
* ad defensionem regni et vestri et vestrorum.’ 
Same roll, m. 17. And there be writs unto all 
the bishops of England, “ quod invenerint 
 homines ad arıma pro defensione.’ Francke 
Almoigne Tenure was no plea against this ser- 
vice. Rot. Franc. 46 Ed. 8, m. 34. There 
was a writ directed to the bishop of Canter- 
bury, for the arming and arraying all ecclesias- 
tical persons within his province : The like to 
the bishop of York in the same roll. So it ex- 
tends to all the king’s subjects, as well to the 
-clergy’as the laity. 


Nay, ports that were obliged to do particular, 


"service, yet in case of extrnordinary defence, 


‘that there the writs went out, not only to per-. 


‘form the ordinary services, but services ultra 
:debitum. "The Cinque Ports, by their charter of 
Ed. 1, were to set forth 52 ships at their own 
charge for 15 days; yet we find by several 
writs, and in several kings reigns, that the 
Cinque Ports have been required to do further 
“ services. Arrests have been of these ships, 
‘ Ultra servitium debitum.’ Scot. Roll. 10 Ed. 
$, m. 2, 3. dors. and 28. dors. there Is a com- 
mand, that all their ships of 40 tons should be 
“arrested for the king’s service. 
wise, m. 22, that all the ships of the Cinque 
Ports, * tanı majores quam minores,’ should be 
-arrested. Rot. Alın. 13 Ed. 3, m. 13. * Omnes 
“naves que transire poterint,’ arrested and 
brought to the Cinque Ports. 
Sn then, to tell of particular rolls, that tliese 
aud tlesc tswns were obliged to do these servi- 


And so lıke- ! 


1687.—in'the 'Case df'Ship-Moroy. [108% 


ces; this, under favour, is no argument. For al- 
thoughthey'be obligedtodothe service, yet upoa 
other occasion, the king took all their ships, 
ultra seroitium debitum. Claus. 16. Ed. 2, m. 
13, dors. The king writeth to divers enris, 
barons and others in this manner, * Quod sirtt 
‘ tam citius quatenus poterint parati,' beyond 
your service, with horse and arms, and come to 


| our town of Newcastle upon Tyne: so as'this 


writ was directed to all the lords spiritwul and . 
temporal, and all the king’s subjects; not unby 
with their due service, but beyond their ser- 
vice to be at Newcastle. So your lordships 
see the motives, and grounds, and reasons of 
these writs are universal; they concern not ‘a 
particular part and subject, but all the king's 
subjects ; and they are ‘ Legiantia sua debita. 
So that is the first thing I would observe to 
‘your lordships, that these writs and precedents 
are gröunded upon the law of the land, and 
not upon particular custom. 

The second thing is this: that all these writs 
have issued by the king’s mandate, either ef 
the-king only, or by the king and his 'couneil, 
without advice in parliament ; of which I Irare 
made a collection: and it is better for me to 
attend your lordships withal, than to cite 
them ; because they are above 500, wherein I 
have distinguished what have been ‘per 'regem, 
and which per regem et consilium, and where 
the adrice of particular merchants and ports- 
men were required, Scot. 11 Ed. 8, m. 2, dors. 
19 Ed.'3, pars 1, m. 26, dors. Audin these, 
the advice of particular men were called to as- 
sist the king and his cewncil. 

Now, my lordg, if befere time öf William 1, 
and since, and for so many hundred years to- 
gether, this hath been done; shall not these 
precedents make a'role? That precedents that 
are not against the law, nor contrary to the 
rules and reasons of the laiy, make a-law, this 
appeareth by 4 Ed. 4, fol. 43. The lord-chan- 
cellor sent forth ‘a writ of error. The judges 
took exceptions both to the matter, and the 
manner, ‘saith the book, because it hath been 
always so; the precedents make alaw. 33 
Hen. 6, fol. 20, an'absurd return made by a 
sheriff; yet because precedents to warrant it, 
agood return. 2Ric.2, fol. 7, where a duty 
was to be paid’to a curporation of mayor and 
commonalty, the duty to be paid to the body, 
and an acquittance to be had from them; 
but because it had been used the mayor alone 
to give the acquittance, a good acquittance, 
2 Rep. Haines’s case; the king shall not part 
with his interest without. the Great Seal; bat 
yet a lease for years, under the seal of the Ex- 


| chequer, is good by custom. 4 Rep’ fol. 9, 


that the precedents of the comt ‘are good 
against the express words of’a statute. Havmg 
sa many precedents, I will ont trouble you any 
longer, though I have reserved a special place 
for answering of objections; yet such objee- 
tions as fall materially in the way, I shall give 
an answer to, though I reserve the answer to 
the main objection to the fifth place. 

It baıh been said, by Mr. Holborn, that 
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here hath been a discontinuance of time; and 
that since the time of 50 Ed. 3, none uf these 
writs have issued. Shall discontinuance of 
time take away the kiny’s right? It there have 
been no use within the time of the memory of 
man; yet if ıbere have beenan inherent rıght 
in the crown of England, shall the crywn lose 
it by discontinuance of time, contrary to the 
rule of the law ? 10 Hlen. 4, fol. 6. Where 
the king is the founder of a bishopric or abbey, 
and is by common right to have a Corody, 
though not used, and the king hath not de- 
manded it in time of ıncmory, yet the king 
shall not lose it. Fitz. Her. Na. Br. ful.5. A 
writ of right brought by the king, where you 
must alledge expleis et seisin, will not bind tlıe 
king to alledge a Seisin in him and his proge- 
nitors : for if once the king had a Seisin, pro- 
tracts of time shall not discontinue it. 12 
len. 7, fol. 20. The stetute of Alortmaine 
confineth ıhe lord to enter within a year and a 
day; but it shall not bind the king, for he may 
do it any time. 35 Hen. 6, fol. 26. If a 
villein doth alien his lands, it barreth not the 
king. Plenarty after six _ months, no plea 
against the king. 6 Rep. no discontinuance of 
time, if the king hath a right. -7 Ed. 4, 80. If 
an alien and another man purchase lands toge- 
ther, and the alien dies, the king shall not be 
prevented by survivorship : and in personal 
goods, you shall raise no prescription against 
the king. 35 Hen. 6, fol. 27. There is no 
man can pretend a title to the king’s goods, 
for waifs, estrays, or wrecks ; for no prescrip- 
sion can invade tbe king’s profit. 

But then they say the precedents are not in 
‚ alltimes; for we have not sheen, nor cannot 

shew that in all times these writs have issued. 
—A strange objection in all times; My lords, 
itis a casual service. In all times, God be 
thanked, not that occasion or necessity of this 
defence. Will you have us shew you prece- 
dents for a casual service done at all times ? 
4 Rep. fol. 10. Ifa man hold to do service to 
his lord, to go with him into tbe. war uf the 
king, this is out of, the statute of limitation ; 
for it may happen not once in two or tlıree 
hundred years : therefore the law doth not re- 
quire we should have a Seisin, for this very 
reason, because it is casual. 33 Heu. Br. 
Fealty 15. That for homage and fealty, casual 
service, they are out of the statute of limita- 


fions : so as now, by the same reason that they | 


would tie usto precedents where there was no 
occasion, by the same reason the tenants are tu 
do homage, or go into the wars when there was 
no occasıon. But besides, he is much mis- 
taken; these precedents do not end with Ed. 
9,7 Ric. 2, m. 18. 13 IIen. 6, m. 10, 14 Hen. 
6, pars 1, m. 14, a great number of sbips com- 
manded then in the king’s service. 

But it hath been said, that the people have 
always petitioned ngainst it, and tlere hach 
been a decrying by the people ; and they have 
petisioned in parliament ngainst it. And these 
things, that nıust be made gaod by custom, 
must gather strength by a sonsent. And fur- 


ther, that when petitions have been preferred, 
the king hath not denied tlıe petition expressiy. 
My lords, I sballshew, when I come to give 
a particular unswer to those records and peti- 
tions that they have mentioned, that notwith- 
staoding these petitions, this service hatlhı been 
always continuel : and for tie answer that he 
speaketh of, that they have not been denied ; 
Rz are the very words of the auswer, ©“ Le 
‘roy se avisera.’ \Ve know whether this be 
an express denial or no. So though the kiug 
took time to advise of the petition of his com- 
mons, this is no argument, but that it is a ınan- 
nerly kind uf denial. Besides, ın these very 
years of 10, 13 et 12 Ed. 3, the writs went out 
for the shipping business, by the royal power. 
Then it kei been said, that we can ınake no 
precedents of these; fur though writs bave gone 
out, yet it doth not appear that these writs have 
been put in practice, or ıhat any execution of 
them have been done. —But the service hath 
been done, as doth appear by the monuments 
of those times. Then it doth appear by other 
records, that ıbe wages of mariners have been 
paid by the country. Tbese very years, Rot. 
Claus. 30 Ed. 3, m. 6, 7, it doth appear that 
some’ particular men had particular discharges, 
eitlier because they were in the king’s service, 
or in Gascoigne, or Iıved on tlıe sca-coasts; 
that they pleaded their discharges, and had 
tlıem allowed for that reason, 23 Ed. 3, m. 14. 
So as, my lords, upon tlıis second ground, 
that these writs have gone forth thus constantly 
in several ages ; that there being such a number 
of precedents, the discontinuance hatlı ever 
been when there was no occasion. That the 
precedents of the courts of justice make a law, 
and discontinuance cannot take away the 
king’s title. This is tbe second thing I do in- 
sist upon, that tliese precedents make a law. 
The third thing I shall observe upon these 
precedents is, That these writs have gone forth, 
not only ın cases of an actual war, or in cases 
of an mvasion, when the enemy’s fleet hath 
been upon the sea; but by way of preparation 
before-lınnd, when the enemy mieaut to coıne; 
and in contingent cases, when ıhe king might 
conceive any danger might issue : but in these 
cases writs have issued out, will appear, Rot. 
Claus. 48 Hen. 3, m. 2. Tbe writs are here in 
court. “ Cum necesse sit ad defensionem regni - 
‘ esse promptum, &c.’ Claus. 23 Ed. 1, m. 5, 
there were several writs directed to divers 
earls, bishops and others, de Custod. Marit. 
The words are thus, ‘ Quia volumus quod 
© partes marit’ in com’ Essex, &c. contra ini- 
© micos diligenter custodiend. forsan si ın partes 
€ iBas venire contingent.’ 24 Ed. 1. Remem- 
brancer in the Exchequer ; upon information 
given, that there were 1,000 ınen in Flanders 
made preparation to come unto Yarınouth to 
burn the town, writs sent fortlı by the wreasurer 
and barons er oficio, to be in readiness in case 
there was an invasion. Pat. 9 Ed. 2, pars 2, 
m. 26, writs dirccted to all the port-towns be- 
tween Southampton and Thames, to set forth 
ships, at their own chayge, for the better de- 
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fence of the kingdom ; and against those that 
commit depredations upon the sea, as well to 
men of this kingdom, as to others coming to 
this kingdom. Kot. Scot. 11 & 12 Ed. 2, m. 
8. The king, by several writs, directed to se- 
veral commissioners in several counties, recited 
the provision made for his army at land at the 
last parliament, and saith, < Nos considerantes 
* ad expeditionem pred. tam ad impedend. 
€ Scotos, quam pro custodiend. maris, &c.’ and 
so commandeth for tlıat purpose, that ships 
should be sent out of several counties for 
ıhesc two causes; the one to hinder victuals 
from going into Scotland, the other for free in- 
tercourse of trade. It appeareth, 10 Ed. 3, 
that the ships of France were not upon our sea- 
coasts, but were in Britain in France; and yet 
the king, upon relation that ılıey had an inten- 
tion to invade the realm, did send forth for 
the providing of ships in most parts of the 
realm ; this was only upon information, Rot. 
Scot. 10 Ed. 3, m. 30. Ut uudirimus ; m. 28. 
Ut intelleximus ; m..16, 22. Quod audit. m. 
18, dors. 12. ders. 5. dors. © in partibus trans- 
“ marinis.’ So by these records, this prepara- 
tion of shipping was only upon information. 
Franc. 26 Ed. 3, m. 5. * Qui vulgaris opinio 
‘ regnum nostrum Angliz inradere,’ therefore 
commandeth shipping by sea, and forces by 
land. Rot. Franc. 10 Ric. 2, ın. 28, 24. “ Quia 
* certi rwnores quod Eranc. infra breve tempus 
* cum magnis armat’ loc regnum invädere, &c.’ 
commands the custody of the sea and see- 
coasts. So.as itdoth appear, by these records, 
that upon an information, or conjecture of the 
king, be ınay scnd furth these writs, and com- 
mand his subjects to be in readiness, in case 
that danger ınight happen; better so, than to 
receive a blow, and then to make preparation 
for def&nce; we should buy that wit with re- 
pentance. * Prudentissima ratio, quia timor 
* belli, &c. pr&paravit’ And surely when the 
king sees those preparations abroad, those 
great armıes in adjacent countries, “ qui nocere 
“ possunt,’ greut reason we should be in prepa- 
ration. 

This is not only consonant to precedents, 
wisdom of times, policy of state,  Venienti oc- 
€ curere morbo,’ but to the reason of our com- 
mon law. If amanbe in fear, that anotlıer 
man lieth in wait for bim to do him a mischief, 
shall be stay till he receive a wound ? 17 Ed. 
4,4. In tlıis case he may have na writ to bind 
bim to the peace, 13 IIen. 7, fol. 17. Ifa man 
have a warranty for his land shall he stay till 
he be impleaded ? No, a Warrantia Cliartz 
lieth till he be impleaded. If lord and tenant 
in antient demesn, and the lord shall require 
more service of the tenant than he ought to 
perforın ; shall ıhe tenant stay till there be a 
distress taken? No, be shall have his Mon- 
straverunt, Fitz Herb. Nat. Br. 40 Ed. 3, fol. 
45, 46, and this only upon verbal demand 
of service.—Shall then the common law of 
England secure the subject not to stay till a 
present danger, but he shail have his Warrantia 
Charta, and Monstraverunt before distress 
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taken ; and shall not the common law provide 
for the king, that he in hıs expectation of dan- 
ger, may make bis preparation against it? So 
surely these precedents are according to reason 
of law. 

The next thing that I did observe out of these ° 

recedents was, that in these very years, whbere- 
ın there have been aids granted to the crown 
‘ pro defensione regni,’ in those very years 
these writs have issued out by the royal power. 
Claus. 48 Hen.3,m. 2,3, dors. There wasthen a 
tenth given by the clergy ° pro defensione reg- 
“ni;’ and yet in that year he did command the 
defence of the realm, both by sea and land; 
and that appeareth, Pat. 48 Hen. 3, m. 6, dors. 
and Claus. 48 Hen. 3, m. 30. In tlıe 22 Ed. 
1, the king had given him in parliamen:, © pr» 
‘subsidio guerrz,’ a tenth of all movenable 
goods, which was to be collected in the 23d 
ear, as appears, Pat. 22 Ed. 1, m. 2. My 
ords, this very year, wlıen tlıis was paid, le 
commanded a great number of shipping for the 
defence of the coasts, and that appeareth, Pat. 
23, Ed. 1, m. 6. Writs were directed to divers 
counties, as Sussex, Southampton, Dorset, &c. 
commanding them to be aiding and assisting to - 
William Thornton, in the taking of all the 
ships in those counties, Pat. 23 Ed. 1, m. 7, 
“a Com’ Radolpho de Salwico ad providend. 
° de navibus, ita quod promptisint quanducung; 
“ mandaınus.’ So to be in readiness with all 
ships in those parts, that were of 40 tons. M. 
8, some roll-writs directed to most of the she- 
riffs of England to be assisting to John de Bar- 
wioke, to the chusing and sending forth of 
Archers, “ad proficiscendnm cum fleta nostra.’ 
So asthey were not only brought out of their 
own counties, but all the counties of England, 
“ ad proficiscendum.’ My lords, this 23d year, 
when this great aid of tenths, and part of all 
the moveables were granted, Pat. 23 Ed. 1, m. 
7, the king writeth to allthe archbishops, earls, 
and others, reciting, that he hath cummitted 
the custody of the sen to William de Stoaks, 
‘ Ita quod ıdem Willielmus vos omnes,’ neming 
the archbishops, bishops, earls, &c. “ prout ne- 
‘ cesse fuerit.’ So as you see the greatest sub- 
Ject is not exempted from tliese commands, but 
should be ‘ auxiliantes, respondentes et inten- 
‘ dentes.” Claus. 23 Ed. 1, m. 5, dors. The 
king commanded the bishaps of London and 
Norwich, ‘for the safeguard of the sea-coasts. 
Pat. 23 Ed. 1,m. 1. A command to all arch- 
bishops, bishops, abbots, earls, barons, knights, 
and others, commandirg them to be aiding to 
Adam de G. ‘Ita quod idem Adam compel- 
‘lere posset quotics necesse, &c.’ So Claus. 
23 Ed. 1, m. 5, dors. the like commands. So 
as, my lords, in those times, which was 33 Ed. 
1, when there was au aid granted by parlia- 
ment, it doth appear, those great delences, 
both by sea nnd land, were commanded. 

My lords, 10 Ed. 3, in a parliament holden 
at Nottingham, there was a Fifteenth granted 
to the king for ıhree ycars, and so it was recited 
m the Record. And it appeareth likewise, 
Pat, 12 Ed. 3, m. 2, pars 3, Clans. 12 Ed. 3, 
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ra. 28, pars 3, ib appeareth, that a Tenth and 
Fifteeuth. were granted to the king in parlia- 
ment; and this was “ tam, pro defensione quam 
“ arduis negotus.’ 12 Ed. 3, The prelates, aud 
Jords and eomınons at a parliament holder at 
Westminster, gave tlie king 10,000 sacks of 
wool, said to be given * pro defensione regn),’ 
as aan Rot. Alm. 12 Ed. 3, pars 1, ın. 1. 
In the saıne year there was granted likewise 
“ pro defensione regni medietaten lanarum,’ 
tlıe moiety of all their wool, m. 31, 32. Intlie 
same year the clergy, they gavetlie king in par- 
liament, “wedietatem lanarum usg; vigint. 
“ mill, saccar.’ asappeareth, Rot. Claus. 12 Ed. 
3, pars 3, m. 13, Rot. Claus. 12 Ed. 3, pars 2, 
m. 1,dors. And in tlus year the king collected 
a Tenth and Fifteenth, that was granted to him 
by the laity iu parliament for two years; as 
appeareth, Claus. 12 Ed. 3, m. 30. And be- 
“sides all this, the clergy gave ıhe king a Tieuth, 
Claus. 12 Ed. 3, pars 3, m, 30. Ibese I cite 
the more particularly, because no Anemory of 
them in the printed statutes. Were ail these 
aids granted, 10, 11, 12 Ed. 3, ‘ pro defen- 
‘ sione regai ;’ and shall the king in those very 
years send forth writs for the defence of the seu 
and kingdom ? And may notihe king do it now, 
when he seeth such great cause ? 

Now, my lords, in this 12th year, when all 
these great aids were granted, Rot. Alm. 12 
Ed. 3, pars 1, m. 12, Wilterde M. was appoint- 
ed admiral of’ tbe fleet towards the north, and 
appointed commissioners “ud assidendun: villas 
€ bonis et catallis ad contribuendum, &c.’ and 
commandcth,all sherilis and ofliccrs to be aid- 
ing and assisting. So in this Record it doth 
appear, that in these 10, 11 aud 12 years, ships 
and furces were commanded. Claus. 12 Ed. 
3, pars 1, m. 17, dors. Command by the king, 
that the men of Surrey aud Sussex should have 
their goods seized, aud persons imprisoned, if 
they refused to contribute towards the charge 
of shipping. Rot. Alm. 12 Ed. 3, pars 1, ın. 2. 
A commission to William de B. and others, 
° ad assidendum omnes homines juxta statum,’ 
and to seize their goodsand chattels, if they re- 
fused to contribute for the wages of marıners 
for the ships. 

$o as yuur lordships see by these records, 
though there be Aids, Tenths, Subsidics and 
Fifteenths, granted by tlie clergy and laity; 
yet in that very year, If an extraordinary occa- 
sion comes, though ships not upon the sea, the 
king hath commanded the defence of the sea 
and land at tbe charge of te counties.: I have 
done with the fourtli particular. 

The srch particular is this. This aıd, and 
these contributions, they bave not been requir- 
ed only from ıhe maritime towns, but froıa the 
inland cuunties, ° per totam Angliam.’ And 
tbis is materially 20 be insisted upon, because 
we are now in an inland county, in tle county 
of Bucks. 

My lords, That this was done before the 
Conquest, your lordships have heard. For Al- 
fred, the first monarch, anuo 827, ‘ Jussit Cim- 

‘ bas, &c. pertotam Angluun.’” Amer. Mene- 


vensis fal. 9, Wigor. Floren. 316, Huntington, 
351. That king Ethelred did the Like, anu, 
1008, ‘ per totam Angliam,' every 310 hides 
ofland to find one ship. Fiuren. ol. 9, Match. 
of Westin. 387, Huntington, ful. 360. The 
decree or council which was held at H. about 
the 30:ıh year of king Ethelred, was, that slıps 
should be prepared against Easter. And those 
laws which are reınemLbered in Lambert, were 
before tlıe Conquest, cap. 10, fol. 106, * Qual 
 przsidii, &c.’ So it was gencral aud univer- 
sal throvghoyt the realm, concurriug wıtb ıhuse 
antient precedents and council, since the time 
of William the 1st. Claus. 48 Hen. 3, m. 2. 
For where a record is to be applied unto sere- 
ral purposes, I must mention that record again. 
It appeareth by that Record, tlıat Bedtord- 
slire, wbich is an inland county, was clıarged 
with the guard of the sea-coast, and paid ıc 
wages: Same Roll, m. 3, intus ın. 2, dors. Rut- 
land, Oxfordshire, Dorsetshire, inland count. 
charged for tlıe same service. Pat. 48 Hen.5, 
m. 7, Cambridgeslire and Uuntiogtonshire 
charged for the lıke service, and ılat they 
slould do “ prout per concilium nostrum ord.- 
“ natum fuerit.” 24 Ed. 1,king’s remembranccr 
inthe Exchequer, Rot. 77, 78,79. Title “ Je 
‘ associando pro custod. maris; and writs 
went out for ships in divers counties; and 
amongst others to Bucks. Pat. 26 Ed. 1, m. 
21. When there was a complaint that the 
subjects did suffler upon undue service, the 
conmissions ihat are directed for er:qulı y tüiere- 
of, are directed to all the counties of England, 
as wellinland as maritime. Pat 23 Ed. 1, m. 
5. That men, to furnisli a fleet, were drawm 
and commanded from tlıe most parts of the 
kingdown. Rot. Scot. 10 Ed. 3, mı. 14. Inland 
counties charged with shipping for the defence 
of the kingdowm, as Cambridgeshire, Hunting- 
tonshire, Nottinghamslire, and Derbysbire. 
Claus. 13 Ed. 3, pars 3, ın. 14, dors. and there 
Oxfordslire is charged with Custod’ Maritim. 
Rot. Scot. 12 Ed. 3, m. 12,dors. Bedfordshire 
Bucks, your county, and Derbyshire charged 
tlıere with the same defence. Claus. I Ric. 2, 
m. 18. There Cambridge and Huntington 
were to provide a barge at their own charge; 
and yet seafaring men there were none. Writs 
were then also directed to Nottingham and 
Derby ; thouzh they had no seamen, yet they 
had money and means to provide them. Rot. 
Franc. 7 Ric. 2, w. 18. The king sends his 
writs into most counties of England, as well in- 
laud as maritime, reciting that the king of 
France was gone with an arnıy into Flanders, 
and that Calais was in danger; and com- 
mandeth all ksights, esquires, and archers, and 
every of them, according to his estate and fa- 
culty, to he sufliciently arrayed and armed, 
and come to the port of Sandwich, “ad proh- 
* ciscend’. My lords, in this Record there was 
mentioned Bucks, Bedford, Huntington, Caın- 
bridge, Nottingham, Derby, Leicester, Rutland, 
Northampton, and Berks, all these inland 
counties. The words of tbe writ are, ‘ Quod 
‘ompes tenentur pro defensione regni, &c. 
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Claus. 9 Ed. 3, m. 12, ° peromnes supportari.’ 
Rut. Alm. 12 Ed. 3, m. 12, vel 20, quod, &c, 
All and every of our kingdom, out of their alle- 
gance, to Le ready to defend the realm. 13 
Ed. 3, dors. a great number of sluips. 

By all which it doth appear, First, 'Tliat the 
service was commanded from those inland 
counties. Secundly, That the same rcasuns 
wbich are given to bind the inland counties, 
are given to bind the maritime countıes, Pat. 
23 El. 1, M. 6, for the taking of sbips in Sus- 
sex, Devon, Middlesex, aud other counties, If 
so be the maritime counties be ın dunger, surely 
the inland counties canuut be in safety. We 

'arein an inland cuunty ; and the entiy of an 
eneimy upon any part of it, concerns the safety 
vfusall. And by the rule of ıhe law, every 
one that is to receive a beneht, is to give a con- 
tribution. As the'case of 16 Hen. 7, fol. 13, 
ali feoßees, whose lands were liable to a statute, 
the one shall have contribution against ano- 
ther. If four or five cognizors in a cognizance, 
all shall have contribution one against another. 
40 Ed. 3. Parceners, upon whom a warranıy 
descendeth, they shall be equally charged. Ir 
aıman bind himself and his heirs in an obliga- 
tion, having lands partly by his father, and 
partly by his mother, and they descend to seve- 
ral heirs, both shall be equally charzed, as it is 
3 Rep. fol. 13, Herbert’s case.—So I go upun 
these reasons, that it is consonant t0 reason of 
law, besides ıhese precedents, that wlierce a 
danger ısto all, and all receive a Loncfit, all 
are to be equally charged. 

My lords, to ıllustrate ıt by further reasons, 

that though the inland counties and maritime 
counties be charged, I find that the ports, by 
the charter of Ed. 1, were to find 52 ships. I 
find that when the neccssity of the service did 
require it, then all their ships were seized iu the 
king's service. TI find likewise, that when tbere 
hattı been a disability in the ports to perforın 
the service, as now they are, for then tlıe main 
“part of the trade was in the port towus, but 
now it is gone from thence, and gane to Lon- 
don ; aud few ports have ıhe trade, but Lon- 
don, Newcastle, Bristol, and Hull: and shall 
it not now be required of the inland counties, 
since there is a disability in the ports? Rot. 
Franc. 21 Ed. 1, m. 23. I find there, that 
Plymoutlı, and some of the port-towus, did 
bear more tan London ; fur Plymouth found 
4 sluips, Dartmouth 6, Bristol 4, Newcastle 3, 
Norwich and Yarmouth 4, London 2, Hartle- 
Poole 2, Sandwich 2, Dover 2, Rye 2, Shore- 
haın and Arundel 2,and other places fuund but 
one. It appearctb, Rot. Alm. 13 Ed. 3, m. 3, 
dors. that Yarmouth furnished, 'at their own 
eosts, 4 ships, Kingston 2, Boston 2, Lynn 2, 
Harwich 2, and Ipswich 2. 

My lords, are thhesc ports able to furnish the 
king with so ınany shıps in these days to do 
their service? Te wenlth of one partsınan in 
tlıuse days, was worth the wealch of a whole 
tynu DOW. 

Admit the maritime towns were bound te it: 
yet ifihere be a füiling of tlıcie ability, that 

voL. Il. 
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| they cannot do it, shall it not elsewhere be rc- 


quired ? That it is ugreeabie tu the rule of tlıe 
luw, before auy commissions of’ sewers, where 
particular men are bound to defend the sea- 
banks, yet beiore unv statute, in case the man 


‚was not able, ıhe service was required from, 


the cuunty: for by itthey misht have either 
gain or luss. TUlns appearetli Ly tbe rules of 
the commion law, before any statute, in case 
Rezister fol. 123. * Quads distringat omnes, 
&c..when one man was to mauıtaın the banka 
agamıst ihe sen; if not alle to do it, Ihe rest 
that Ind benelfit by it, were to be dlistrnined to 
do it, 5 Rep. fol. 99. 10 Itep. fol. 140, 141, 
tie case oftbe Isle of Ely agıeeable, that all 
that bave * salvationem et damnificationem’ 
shall contribute.—To this purpose are those 
two records mentioned by Mr. Solicitor, Rot. 
Paıl’ 7 Uen. 14, 1m. 16, that where there was a 
subsidy grantcd to tüe king for the detcnce of 
the realm, it was assigmed to merchanits, yet 
with a salvo, uuless royal power came. Rot. 
Fıanc. 6 Ric. 2, ın. 8, ceıtain merchants had 
the custody of the sen, except “ regulem po- 
‘ testatem. 

So the conclusiun is, if an extraordinary de- 
fence, there ınay be no cause to’ go into the in- 
land cowntie>; but ita royal pow«r, or extraor= 
dinary danger, though not tmmiz.eut, the 
king may require an extraordinary conıribu- 
tion, ° per totam Angliam,’ from all his sub- 
jects.—But this hatlı been objected against, 
and some records vouch:d; that is, say they, 
we will sıew vou many precedents, wherein 
“ navale snbsidium’ hath ben required from 
inland counties, and tley have been dis- 
charged tliereof, as Pat. 2, Ric, 2, pars 2, m. 
42, dors. the town of Beveily petitioned, be- 
cause they were Io contribute, being an inland 
town, towards the finding of a ship with tlie 
town of Hull, and were discharged thereof.— 
This is trutlı, but not the uhole truth: for the 
town of Beverly was dischurged by reasou of a 
charter of exemption granted unto’tbem © im 
honorem $. Johannis de Beverly,’ the kjng's 
confessor ; upon that charter they were dis- 
charged. 

They have objected likewise the town of 
Bodmin, an inland toun in Cornwal, was dis- 
charzed © a custod’ maris :’ For this, Claus. 13 
Ed. 3, pars. 2. m. 14, was vouched for it, that 
the tuwn was discharged of tlus contribution. — 
For answer to that, ıt wi | appear, thar one 
Trussel was then adıniral of the tieet, and was 
by his commis-ion to be furn.st.ed from the 

orts at their onn charge dor three mentlhs. 

Iy lords, tl:is apppears, Itot. Chaus. 13 Fal, 3, 
pars 1, mn. 35, and so that tcwp, an in.und 
town, was t2 be dischnrged. My lorda, Iihe- 
wise tliere werc other discharges; upon this 
reason Norwich was discharged 1 om tinding of 
men for manning «slips, Lecruse the admi- 
ral'’s comınission did not warrant ıt, Kot. Scout, 
10 Ed. 3, m. 15, for it only exiended to the 
ports; but yet Norwich was chureed to find 
slips, Claus. 33 £d. 8, pars , m. ih. SıCao- 
eliester was disc lairzcd Vor Ssuckvg sb askıp, Lu: 
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it was because ıhey were not within the words 
uf he writ, as appearetlı, Itot. Claus. 13 Ed. 3, 
pare 1,ın. So to tell your Jordships a story of 
m great number of land tenurcs dıscharged © de 
* custod’ meris,’ and not to give your lurdships 
tlıe reason, it :s nothing to the purpose. 

So, my lorıs, having verified these five points 
dy the precedents, and justitied ıhem by these 
reasons, and answered ıhese ubjections, I shail 
now come to the sixth matier upon this record ; 
and ıhat is, though no cau:e be declared in the 
writ, no danyer manifest, nor against what ene- 
mies; that yet the king by his writs hath com- 
manded shipping for defence of sea and land; 
and in the king’s wisdom the danger bath been 
reserved in his breast, and not communicated 
so his people by his writs. 

First, I find ıbat antient precedents have 
been so, that it hatlı been reserved to the king 
himself, and those that he did .depute to take 
care thereof; this appeareth, Rot. Claus, 14 
Johan. m. 2, the king direcred his writs to Her- 
bert, wich a Mandaınus to make ready all ships 
for our service, when we shall command; not 
a word uf the cause declared, or an enemy pro- 
claimed. The same Roll, m. 6, the king bv 
writ, directed to several parts, causeth al ships 
that could carry six horses or more to be sent 
unto Porteinsurh; and ıhe like writs were di- 
rected to other ports. Rot. Pat. 15, Johan. m. 
4, the king appoints a guardisn upon the sea 
coasts, and ande all men that they 
should be intendentes ; and other writs ın the 
same Roll, directed into many counties with a 
Mandamus, Claus. 17, Johan. m. 7,dors. Writs 
für taking of ships, and bringing them into the 


. Thames mouth, without shewing any cause: all 


this was dene in the time of kıng John. Intbe 
time uf Ilen. 9, Itot. Pat. 13 Hen. 3, m. 5, a 
writ conimanding the sheriff of Kent and Sussex 
to arıcst all ships in those counties to be at 
Portsmouth, to be ready to go into that service 
we sh.ıll command. And it appeareth in the 
same Noll, that these »hips were able to carry 
but six horses. So Rat. Claus. 14 Ed. 1, m. 
13. To our bailif of Portsmouth, and keeper 
of vur navy, to make ready onc gond ship, and 
tu be reudy to go in our service, whitlier and 
when we shall command it. Rot. Claus. 23 Ed. 
1,m. 5, dors. The king declares that he will 
have the sea consts in Essex guarded against the 
enemy; and there commandeth ıhem to be 
obedient to such an one, who had the custody. 
Rat. Pat. 23 Ed. ı1,m. 2. The king writeth 
to all the archt:ishops, bishops, sheriffs, Knights, 
and others, to be assisting unto William de S. 
who had the custu:!y of the sen. So as by all 
thesc, it appeareth the king did give no account 
to his subjects, either of the service, or the time 


when. Kot. Scot. 10 Ed. 1,ın. 13. The king | 


eoinınanded all ships to be arrested, and men 
and mariners to be sent to the admiral of 
the fleet, * ad proficiscend’? The same Roll, 
m. 5, dors. a matter fit for the council, and not 
for the people to know. Same. Roll, m. 20, 
$hat they should do * prout nobis,’ &c. the king 
oreth no aecount tu his suhiects of these things. 


24 Ed. 1, m. 19. The king having commanded 
E. S. to take up 100 ships fit for his service, 
commandeth the sheritf of Northurnberland and 
others ta be assistine. Same Roll, m. 17. A 
command to tbesame effect, that all shıips shoukd 
be taken between Lynn and Berwick. Ih was 
so likewise in the time of Ed. 2, Pat. 9 Ed. 2, 
pars. 2, m. 26, slips taken up at the charges of 
the inhabitants, to defend tlıe sea against male- 
factors and pirates. Rot. Claus. 12 Ed. 2, m. 
11, dors. Writs directed to the mayor and 
bailıff of Sandwich, to make ready all ships 
within their port of 40 tons, © Ita,’ &ec. that 
they be ready within three days warning to go, 
as we shall more fully declare; but the serricg 
that was to be done, not mentioned. So it ap- 
peared by other writs to other towns in the 
sume Roll, 17 Ed. 2, m. 11, Pat. 14 Hen. 6. m. 
14. “Rex quia quibusd’ arduis causis,’ &c. 
doth assien John Hoxham to take up all barges 
of 10 men and upwards.—So in all these times 
of king John, Hen. 3, E. 1, E.2, E. $, and Hen. 
6, writs hare gune out generally ; that the ser- 
vice hath been concealed ; and for instruction, 
they were referred to the council.—Tt standeth 
with reason, fur resolutinns of war are not io be 
commwunicated ; his majesty hath a separate 
council of war from the body of hisprivy council. 

Now, my lords, far ıhe ohjection that hath 
been made against the fir-t writ of 4 Aug. 11 
Car. that is, that the king hath not declared suf- 
ficient cause for the issuing of this writ: The 
king hath not communicated to J.S. and J. N. 
what the emplorment must be; he must satisfy 
the counsel at the bar, which he ooght not to 
communicate to his privy council, but is re- 
served for bis council of war.—This is a writ to 
command obedience fıom his subjects, and 
upon such reasons as may satisfy any reasonable 
man; and ıf fewer reaons, it had been the bet- 
ter agrceable to all forıner writs.—For the next 
matter out of ıhe precedents, which is, ıhat 
during the times of the ’'sitting of parliaments, 
tlıese writs have issucd out by command from 
the king, I have made it good upon my former 
head. 

The last thing I obLserve upon the precedents 
was this, that there was no a no particular 
in tie writ of 4 Aug. 11 Car. bat was warranted 
by many precedents: and that in this thing the 
king doth but * jubere per legem.’ 

First, for the direction : It is, as in chis writ, 
sometimes upon one, or * probis huminibus’ of 
such a county, somejimes the direction is to 
coınmissioners; sometimes one way, and some- 
times another: and of ıhis of the precedents 
themselves, when your lordships come to sce 
them, Ishallspeak. They would have the king 
descend sv low, as to give them a reason why 
he dotlı it: some rensons are expressed in the 
writ; ns © quia periculum imminers, quia pra 


|“ defensione regni, tuitione maris, Securitate 


* subditorum, salva conductione nevium,’ &c. 
My lords, all these are expressed in the record, 
9 Fd. 3, m. 12, Scot. 10 Ed. 3, m. 20. Rot. 
Alm’ 12 Ed. 3, fa. 1, Rot. Alm’ 13 Ed. 8, m. 13. 


1 find in these writs the same matter, power af 
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assessinent, sometimes levies by distress and 
imprisonment; nay, seizure of lands and tene- 
ments, goods and chattles, tl:at are expressed 
in former writs: and that it was at (he charges 
of the counties, botlı inland and maritime, this 
appeareth, Rot. Scot 8 Ed. 2, m. 9. De Na- 
‘ vıgio providend.’ Pat. 9 Ed. 2, m. 26, pars. 2. 
‘ De Navigio providendo pro Custod’ Maris.’ 
&lany ınore of these, Scot. 10 Ed.3. That the 
wages of the men.tlat went in the ships, and 
guarded the coasts, were at the charge of tlıe 
county; this nppenreth 10 Ed. 3, m. 2, dors. 
60. Meu appointed and sent to Portsmouth, 
and ıhey refuse to go without wages; hut a 
commnnd came frum the king, and commanded 
the cuunties to pay them wages. 10 Ed. 3, m. 
21, dors. And his predecessors not to bear 
any charge whatsnever, though ° pro defensione.’ 
Rot. Alm’ 12 Ed. 3, pars 1, m. 2. Those of 
Lyan, who refused to contribute towards the 
charge they were assessed by the commission- 
ers, * juxta quantitateın,’ were compelled to con- 
tribute; so Rot. Claus. 12 Ed. 3, m. 8, the 
like “ pro custod’ maritim.’ I might be inhnite 
in these particulars, but I will not trouble your 
'lordships. 

Here they have made some ohjections ; 
though to answer the main objection, I am not 
yet coıne. 'Ihey say, this power of assessing 
the people for su'ns uncertain, ought to be no 
more than escuäge uncertain, and must be as- 
sessed in parliaiment: and this assessment for 
defence, ought not to be by comınission, or 
the king’s writ. First, forthe authority, which 
is Littleton, he saith, fol. 20, * Que communiter 
‘ dit que escuage serca assesse pur parliam’.’ 
I do not find by the Register, where these 
writs are; neither do I find them grounded 
upon any act of parliament. Some that are 
grounded upon acts of parliament, do recite 
them. But what ifit be by act of parliameut ? 
A service tlıat is to be doneby the tenauıt to his 
lord ; what if this be so, that it must be as- 
sessed in parliament ? Your lordsbips know 
that the tenants ınust do according to the origi- 
nal duties ofıbeın. And if this be, that the 
lord shall not assess them but in parliament, is 
that an argument from a tenant to a lord in 
this case ?>—This is a serrice commanded not 
by teaure, but by a king from his subjects ; 
this is suitable to the reason of law ın other 
cases: for those ancıent sids, which the law 
doth require for the making of his eldest sun n 
knight, or “ pur file marrier ;’ are not those 
certain at the common law ? Must ıhere be an 
act of parliament to asscss those aids? ‘Ihe 
books are oßerwise.—But the king atthe com- 
mon law might require an aid uncertain, and 
might assess it as he pleased. Glanvile Iib. 9, 
cap. 8, Brit. fol. 57, cap. 27, Bract.lib. 4. cap. 16. 
So as at the common law they were uncertain. 
11 Rep. fol. 68, D. It is said there, the statute 
of Westiniaster 1, cap. 15, which puts reason- 
able aid in certam, doth not bind the king ; 
« forlwori we must not bind him to a certainty 
for the defence of the realm. No man can tell 
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tbereof. Ifthey can sbew an nct of parliament 
that liınits che king for the defence oftle real, 
they say something. : 

But ıhey Bay ıhe sherf is no proper oflicer, 
not sworn to execute this writ. "This is as wide 
as the other : fur, my lords, the sheriff is sworn 
to execute nil writs thai shall be delivered to 
him for the king's service. And surely this 
writ, if it come to him, he must at bis peril 
execute it.— First, The direction of ıhase writs 
have been many times as well t9 the sheıiffs as 
the commissioners. Rot Scot. Ed. 9, ın. 18, 
Claus. 15 Ed. 3, m. 17. Tlie king commandetlı 
the sheriff of many counties to furnish men with 
arms, victuals, and other necessary provisiuns, 
both for sea and land. 23 Ed. 3, ın. 5, dors. 
2+ Ed. 1, rt. 7, 9. Ex’ Remem’ Regis 11. 
The lands of tl;e sheriffs and o:hıer officers were 
extended, because of their negl'gence ın domg 
of their duties concerning those writs, 25 Ed. 1, 
Ex’ Remem’ Regis. A comnission rent out 
to enquire of the executiun of be ofücers in tive 
duty oftheir places. 

Besides these writs at the common law, this 
ıs seconded by tbe authority ol the common 
law, Register 122, or 127. The writs that go 
out to ıhe sheritf (for they go out to ıhe sheriff 
as to cominissioners) it is left to the discretion 
of the sheriff or comniissioners, as Occasion 
sball require, Register 191. Bie De Partitione, 
before any statute was made concerning ıba 
same, that writ went out gencrully to t!.e xhe- 
if ; so that in all Limes and ages it bathı ever 
been in these cases,'where no certainty, left to 
tbe dıscretion of the sherifi and commissionc rs. 

My lörds, for the manner uf the levying 
‘ per districtiones,’ and by imprisoninent of 
those that do refuse : is this new ? It hath been 
so in all tbe precedents that have been vouched, 
both by distress and imprisonment. For tle 
distress :.if the king makes a corporarion, and 
gives them power to ordain fur tlie cammon 
good of the corporation ; and iftbey make an 
order for ıhe payment of money, and that ıhose 
that do not pay the same, shall be distraned; 
is not this. adjudged a good ordinance? 5 Rep, 
fol. 64, Clark’s Case, Trin. 7 Hen.7, rot. 8. 
There isa benevolence granted to Ed. 4, for his 
voyage into France ; one T. R. did deny pay- 
ment, and he was distrained for his proportien. 

They except to ıhe penalty of the wrıt. The 

enalties of former writs have gone higher, 

nter Commun’ in the Exchequer, there was a 
Mandamus to assess those that were ut 
in the provision for shipping ; and tlie Manda- 
mus was, “sicut nos et honorem nosttum et 
‘ salvationeın regni diligitis.’ In tlıat roll this 
is so often rernembered, Rot. Scot. 10 Ed. 8, 
m. 11, dors. * quod, &c.’ ıheir lands, goods, 
and chattels tu remain seized in vur hands, 
And ın. 2, under pain of forfeiture oflife: 11 
Bd. 3, m. 2, to cast those in prison that did 
refuse. Rot. Claus. 12 Ed. 3, m. 18, dors, 
Writs directed to Heury Hussey, and otlıers, 
to junish those that refused to contribute ; 
and to iımprison tlıem, and to geize their lunds 


what the preparation maust be, or tlic charge | and goods into the king's hauds. Claus. 13 


t 
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Ed. 3, pars 1, m. 36, dors. to seize into their 
hands the lands aud tenements of the refusers. 
Rot. Franc. 21’Ed. 3, pars 1, m. 11, the king 
commands sbips, under pain to lose life, and all 
their estate. Wut Franc. 10 Rich. 2, m. 23, to 
imorison those tlıt are contrary, under fortei- 
ture of all they had. So as your lordships see 
Mr. Holborne was very far mistaken. 
Alylords, in tie next place, they have laid 
hnld on the distance oftime: they say there 
were seven ıroutls hetween (he Teste of the 
writ, and the tiıne of the rendezvous; that the 
king in that tuue niglır have culled a parlia- 
ment, and there might Iuve been an aid 
granted, and the service performed in a par- 
liamedtary way. —But they may reınernker the 
40 days tetveen tbe Teste and the return of 
the writ for summorinz a parliınent ; then the 


time spent in preschtumg ofa Snerker; the so-' 


lemnity used beiore they begin their grand com- 
mittee ; their reading ofa b.ll thrice; the de- 
bate'about passing of it in both houses before 
it be granted; and alter all ıhis be done, and 
the parliament ended, a tine for the levying of 
tlie money ınust be had ; and whea it is levied, 
time for the return ofit; and when it is re- 
turned, time for tie exnending of the money: 
and.the preparation will go slowly on till the 
money be returned. 48 Hen. 3, m. 4, dors. 
There was a command tor guarding of the sea- 
coasts. Claus. 23 Ed. 1, m. 5, dors. Ti:e port 
of, Yarmouth commanded to find ships for a 
certain tiıne. Rot. Scot. 11, 12, 13 Ed. 2. 
They are put down in that rotl, m. 8, that there 
was a command for a Navale Subsidium for 
three or four months, 

So as, my lord«, for the time of preparation 
and for the time of tlıe continuance, it hatlı 
ever been referred to tie wisiom of the king. 
Ay lords, for the Spani-h invasion, that hath 
been so late in our memory, U find by tbe 
books that are kept in the council-chamber, 
that the preparations were in October 1587, 
against the coming oftlie Spanish feet in 1588, 
which did not set furth till June: I find no 
parliament called that year. And by-letters 
and orders from the council-bourd, tlıose ships, 
and defence that wns made, was ad sumplum 
of the suiject.—So, ıny lords, by this that 
hatlı been said, it doth appear to your lord- 
ships, that there is not any clause in this writ, 
either for the direction, motives, manılates, or 
pennities, but are warranted by forıner prece- 
gients ın a higher degree. 

My lards, these are the precedents that I 


have collected, and reduced to these several ! 


head». Tsball now remember, tosyour lord- 
ships divers otliers. And ih the first place 


. observg, that William 1, came nat to abrognte 


any lormer law, but was sworn toobserve “ An- 
“ tıquas leres Anglicanas,’ that appeareth in 
Lambert, fol. 125, prout. So every man hy 
this Jaw, that was buta confirmation of former 
laws, must provide * pro viribus et facultati- 
e bua.’ 

I find by the grant (hat William 1, made to 
his abLey of Batiel of his own foundation, n 


charter to be free froın Danegelt ‘ et ommıbus 
“ auxiliis.” Ifthey had ‚not been freed, thev 
had been subject. I find Pat. 7, Johan. rn. 3, 
the king autlıorized Walter Scot and vtber-, 
‘“ quod. omnes naves, &c.’ which they shuu!d 
find, to arrest, and command all to assıst, zs 
they love us and our peace in our realm. 14 
Johan. m. 6, as your lordslips have heart, 
all the ships were urrestei, that could carry sıx 
horses, And to be at Portsmouth. M. 2, all tbe 
shiips in the port were t0 go in his service, witb- 
out expressing for what, and unlade. Claus. 
12 Johan. m. 7, dors. commanded all ships u 
be brought into the Thames ınouth. So here 
was not a laying down, but a continuance «I 
it. So in IIen. 8’s time, Clans. 14 Uen. 3, m. 
12, dors. allsbipstaken that cduld carry sıxteen 
horses. Claus. 15 Hen. 3, m. 17, dors. Com- 
mand for the furnisling of arms, men wıtb 
victuals, and other provisions for forty days. 
And here was tlie like comınand to sherifls ın 
several cuunties. Claus. 26 Hen. 3, the king 
commandetlı the men of Yannoutlı 10 base 
their ships ready with men and arnıs ; the same 
roll, to find ten ships to go to Picardy. Pat. 45 
Hen. 3, m. 3, dors. Writs to ıhe several pert- 
towns, tlıat no sliips should go beyond sea, but 
all to stay at- home. M. 5, ders. Those thats 
returnel from guarding the sea-coasts without 
leave, were punished by seizure of goods and 
chart:Is, M.4, same roll, dors. Provision tu he 
made till further nrders be had. So ıt was ns: 
confined to time, but occasinn, as need sheuld 
require. And there be divers others in the 
time of Hen. 3, upon other occasions, wbich I 
have remernbered. In thetime of Ed. 1, 21 
Ed. 1, m. 23, it appeareth there, tbat all the 
port-towns were appointed bv the kınz and 
his council, how many sLips every one of tbeın 
should set forth. Rot. Vas. 22? Fd. 1, wm. 11, 
dors. The king of England in that writ stleihh 
himselt Dominus Regni Scati®, &c. and sends 
his writto the king of Scotland, to let hin know, 
the kingof France had taken part of Gascoigne, _ 
an inheritince of the crown of England, that ie 
should, ° in fideet hamagio,’ beat London wı:h 
horse and arıns, &c. Tiis writ is very obsers- 
able, the king of England is Superior Dominus 
Scotiz. A part of Gascoigne was tiien lost. 
The king of Scotland was required by tbis 


‚writ, as well as requested, to give lim aid fur 


te recovery of those grounds taken from him 
in Gascoigne. My lords, tliis power is not con- 
fined only to England, but ir reaeheth, as Great 
Lord, into Scotland. Also into Ireland, Vasc. 
2%°Ed. 1, m. 5, dors. The king by his writ 
coıhmandeth divers earls, and others in Eng- 
land and Ireland, to do the like, to send men 
to London with horse and arms. The same 
roll, m. 13, dors. All that claim to be or 
the Iiberty of the port socommanded. Pat, 23 
Ed. 1.m. 1,5, 7. AIl ships of 40 tons were 
to be furnished and provided for the king's ser- 
vice. Claus. 23 Fd. 1, m. 5, every man is 
cnmpelled to coutribute. The same roll, m. 
4, those that did not inhabit ınaritime towns, yer 
if they lad lands there, they must contribute, 


1) 
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resident or not resident; within or withnut the 
liberty, all must contribute. ; 

My lords, in that writ, which is Claus. 28 
Fd. 1, m. 5, dors. I will obserre these things: 
1. A command to all bishops, abbots, lords 
spiritual and temporal, “ qund sınt intendentes 
* et respondentes ad custodiam maris.” 2. In 
contingent cuuses; “causa, &c. 93. The writ 
saith, ° quod onınes adarma, &c. secundum sta- 
tum, &c. ad transfretandum cum nobis ;’ and 
possession of goods and lands to betaken for the 
custody oftlie sea, asın former times they were 
accustomed: so it isto be done m this manner 
as in times past. +. ’The writ was direeted to 
several sheriffs, “ per corpora, bona, et terras,’ 
to distrain. 

Next, 24 Ed. 1, m. 15, The king command- 
ed the archbishops, bishops, barons, and all the 
commonalty, to defend the maritime parts. 
Claus. 24 Ed. 1, m. 19, © pro custodia marit.’ 
There was another of Symon de Spencer, wbich 
I remembered befure. 24 Ed. 1, rot. 76. 
Another ofthe like, Ext’ Remem’ Regis, Claus. 
25 Ed. 1, m. 26, dors. The king moderateth 
‘the expences of the country when the daneer 
ccaseth. Claus. 25 Ed. 1,'m. 12. The king 
commandeth the sheriffs of severnt counties, 
and others, to bring all the ships to be rendy 
for our service, when we command. M. 26, 
The like command. * Decustodia marit.’ Pat. 
31 Ed. 1, m. 20, power given to Thomas de B. 
to raise forces in Cuinberland to resist the 
Scots; and those that did refuse, to seize their 
goods. Inthetime of Ed. 2, Claus. 2 Ed. 2, 
m. 21, the king commandeth divers towns to 
set out sıılps again-t the Scouts; and after, by 
special writs, sume of (hose were discharged. 
Rot. Pat. 9. Ed. 2, pars 2,m. 6, Pat. 16 Ed. 2, 
ın. 11,a writ directeil to sir Thomas Weston and 
others, to array all between 16 nud 60, or to 
take their lands and goods, if thı-y did refuse. 
Pars 1, ın. 7, of the same roll, Claus. 20 Ed. 
2,m.—, the king doth there declare that those 
that stay at home ought to contribute to set 
forth ships, and for the wages ofthe men eın- 
ployed. Claus. 20 Ed. 2, m. 6, writs directed 
to the schokars at Oxford, they were not ex- 
empted, but commauded to keep Southgate 
safely. Rot. Vase. 18 Ed. 2, m. 18, The king 
writeth to the archbishup and others, comman!!- 
ing them to have horses and men in a readi- 
nes, as often as need shall require. For time 
of Ed. 3, Claus. 2 Ed. 3, m. 13, and m. 22, 
dors. to Southampton, and to several other 
towns for tbeir shipping, above 40 tous. Pat. 
3 Ed. 3, pars 2,m.6, the king commandeth 
the shertff of Cornwall to distrain knights and 
others, that abide not upon their lands in mari- 
time parts, .and to imprison. Those years of 
10, 11, 12 and 13 of Ed. 3, having been re- 
meibered, 21 Ed. 3, The king, coucerning the 
defence of the sea and sea-coasts, gave special 
zules to be observed, both for the number of 
the ships and the men, and the quality of their 
persons, and for the proportion of their wages ; 


as appeareth, Pat. 21 Ed. 3, pars 1, m. 26, 27,. 


sihere there was special order taken for the 
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guarding ofıhe sca and sea-coustsat the charge 
of the ınhabitants,. Rot. Franc. 21 Ed. $, 
pars 1,m. 11, command to the sheriff of Lon- 
don to arrest all ships in London to be sent to 
Calais, to resist the eneinies against us then 
about to come. Rot. Franc. 25 Ed. 3, m. 9, : 
the king reciteth, that France mude a prepare- 
tion to invade the renlm, and gave a power to 
snıne to raise forces; and commandeth the she- 
riffs to raise the Posse Comitatus, to assıst ihe 
commissioners. Pat. 26 Ed. 3, pars 1, m.7, 
the king, by his writs to several counties, com- 
manded all men between 16 and 60 to be in 
rendiness to resist the Scots. Rot. Franc. 25 
Ed. 1, m. $1, commanding all oficers and mi- 
nisters to assıst Andrew de Gulpho, intheraising 
of forces for shipping. So as inthat rolllikewise, 
your lordships see that the inland counties were 
commanded for shipping. Rot. Franc. 28 Ed. 
3, m. 6, the king appointed Ro. Cu. and Ro, 
A. to arrest all ships of 30 tons and upwards, 
between such a distance, and to bring ıbhem to 
Southampton. Rot. Scout. 29 Ed. 3, m. 13, 
seve:al writs were direcied to the bishops of 
Durham and Carlisle, and others, for the array- 
inz of men. Rot. Franc. 40 Ed. 3, m. 37, the 
king sent forth divers writs, con.manding ‘ quod, 
&c.' with all their forces, they should assist to 
the safe keeping ofthe sea-coasts, to resist ıhe 
malice of the enemies. Rot. Franc. 50 Ed. $, 


! m.’47, dors. command to make pıioclamation, 


that all that have land upon the sea-consts 
should repair thither witl their families. So m 
all ages, andat all times, writs have issued both . 
forthe defence of the sea and land by the king’s 
eommand. In the time of Rich. 2, Rot. 
Parl. 6 Rich. 2, m. 42, that was ubjected as a’ 
record against the king, but maketlı clear for 
him : “ Que dit que le roy: persons assı mbles, 
‘en purliament, est: desire de vivere del re- 
‘ veneus del coıone car escheats marriages et 
* forfietures sont pur le defence nostra royalıns. 
The king answers, “ Le Roy volet de fairs in 
“ ceo case cume per de advise des seigniors, &c.’ 

Your lordships see they desire of the king, 
that he would live of his revenues, that the 
profits of escheats, wards, &c. might be kept 
for ıhe defence ofthe reälm. The king gireth 
them this answer, T’hat he will do in this case 
hy the advice of his lords, as shall be most tor 
bis honour and profit: So no reason to make 
anv enforcement out of this record, that the 
profits of esc.leats, wards, &c. should go for 
the defence, Lecause tlie king maketh no ab- 
solute denial unto ıt. saying, that he will do as 
he shall be advised by his luoıds. Rot. Frane. 
7 Rich. 2, m. 18, that the lords beyond the 
sens be arrayed and armed according to their 
state and faculties. Pat. 8 Rich. 2, pars 2, m. 
15, a command ıbat all between 16 and 60 
be in a readıness. Rot. Franc. 10 Rich. 2, m. 
23, arrays through all England. And so m 
the timeof Hen. 4, Rot. Parl. 5 Hen. 4, m. 24, 
for the arraying of all men throughout England, 
and those that were impotent, and could not 
go, to contribute unto it. ‚3 Hen. 5, m. 36, 
dors, Pat. 13 Hen. 6, m. 10, general commis- 
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sions for the arresting of ships, wiıhout derlar- 
ing the cause. Pat. 14 Ilen. 6, assigued Job. 
de N. to arrest all ships in the port of South- 
ampton, to do service as the king shall com- 
zand, there was no cause declared. Pat. 28 
Hen. 6, ım 2, 13, commissions to array, and 
those arruyed to keep in array, with diligeut 
watches into several counties. 1 Hen. 7, par» 
1, the king writeth to sir Fitz Hugh, to array 
archers aud Iorsemen. 

So that it appearetlı by tlıose preceients in 
all ages, that ıllose defences which have been 
made by sen and land, are not cunfined to port 
towns, and maritime places, but ‘ per totam 
 Angliam.’ 

In the next place, I shall give a particular 
answer to some objections that have been made, 
as have not fallen in my way; and to the acts 
of parliament, reasons, records und book-cases, 
urged by the other side. 


The Third Day’s Arcument of Sir JOHN 
‚„BANKS. 

May ıt please your lordships; The matter 
that I did propüse to insist upon this day, was 
the answering of the objectiuns. I shall use 
no preamble, no repctition 10 introduce what I 
have to say: but in the answering the objec- 
tions, I shall first give answer to ıhe several acts 
of parliament insisted upon, then to the several 
records and reasous that bave been urged on 
tbe other side. And in ihe last place, I shall 
answer the exceptions that have been taken to 
the writ, 4th Aug. 11 Car. Mittimus, aud form 
of Bene 

e first act they have insisted upon, is that 
of William 1, call it what you will, an act or a 
“ charter. The words of itare verbatim in Mat. 
Paris, * Volumus et conc-dimus, quod omnes 


* hberi homines sint quicti ab ommi tallagio,” 


&c.—it doth no way treuch upon ıhe royal 
power: for as in the. beginning of my argu- 
ment, I Opened to your lordsliips, that ıhis 
uwer was inlberent in the kings of Eugland 
fore the Conquest; here isonly a concession 
that they shall be free *ab omni injusta exac- 
“ tione.” Now this is no unjust exaction, for it 
is of common right. And then tlie other part 
of that law doth explain it; for it doch say, 
* Quod sumus fratres conjurati,' &c. so for the 
defence of the realm. By the same law they 
would urge to take away the power, by the 
same law it is reserved. 

Tbe next tling ıhey insisted upon, was the 
eharter 17 Johan. or on Magna Charta, as they 
eali it; which indecd ıs mentioned in Mat. 
Paris, and may be under the great seal. The 
words of that are, ‘ Nullum scutagiun vel 
‘ auxılium nisi per comniune concilium, nisi ad 
‘ primum filium militem faciend’ et ınaritand’ 
5 Er, &c.—Tbhis charter, as it was acknow- 
ledged by themselves, was granıed at Running 
Mcad, where the banners were displayed, when 
there was war or rebellion between the barons, 
«ommouulty, andthe king. It was not assesited 
wnto, the king sitting in parlinment: for par- 

kaments are mot called with arıns, and im the 


held. It was, in truth, an inforced act from a 
distressed king. Shall this biud tbe crowu? I 
shall remember the act of parliament made 
15 Ed. 3, and there only were things that were 
in pa:liament enacted derogatery to ıhe crowa, 
as tlııs is; That no pecr should be questioned 
but in parliament: That no great otlicer be re- 
removed but in parliament: That no clergyman 
shallcome before temporal judges. These were 
things that were much derogatory to the pre- 
rogative of the king: 15 Ed. 3, That king ılho 
same year, when he was beiter advised, did 
make a charter which is ia print, for ıbe re- 
calling of this prejudicigl act of parliament still 
ın force. It ajpeareth by the parliament-roils 
and printed book: where the king declareth it 
was drawn from him with au unwilliug mind, 
and was prejudicial to the Pereese ol Lis 
crown; and therefore by tlıat cluarter it was 
repealed. 

But, my lords, if that Charter 17 Johan. 
should be in force, why hath there been no 
con&rımation ofit in so many parliaments since ? 
The statute uf Magna Chartı, 9 Ilen. 3, hath 
been confirmed une and tlurty t.ınes; why no 
confirmation of the charter 17 Johannis? And 
why have we not heard of it since that time ? 
The reason for it is, tbat it irencheth too much 
upon the prerogative of the kıng and crown. 
But take tbe words as tbey are, what he they? 
‘ Nullum seutagium vel auxilium nisı per com- 
‘“ mune concilium reg. nostri.’ If these were 
an act, doth it extend to take any tlung away 
that belongs of caaımon right unto the crowa ? 
And that hath been the exposition of ıny lords 
tbe judzes of acts of parliament: That aids 
due of common right, are not taken away by 
general words, “ (ommune, &c.’ And there- 
fore these aids due of common righ', as this ı5, 
are no way taken away.—Beside», for the sta- 
tute of Magna Charta, it ıs made 3 Hen. 3, 
c. 29, * Nullus liber homo capietur, aut ımprıi- 
‘ sonetur nisi per legem,’ &c. The general 
words of this act of parliament do no ways im- 
peach tha royal power, for this royal power is 
“Icx terre.’ DBesides, in these precedents, 14 
Hen. 3, 15 Hen. 3, 86 Hen.3, 48 Hen. 3, and 
all the succeeding kings remembered in all of 
theın, that these writs went out to provide 
sbipping at the charge uf the inhabitants ; so, 
surely, if they bad been taken away by Magna 
Charta, the writs after Magna Charta would not 
bave used it. 

But then there hath been abjected, the sta- 
tute De Tallagio non Concedendo. If it be 
25 Ed. 1, as ıt fs printed, or 34 Ed. 1, or as 
the Petition of Right doth recite it ‘temp’ Ed. 

rimi," be it wben they will, under favour, there 
is nothing in that act doth a away ıhis 
power: The wordsare thus, ‘ Nullum tallagium 
‘ vel auxilium sine volantate episcoper’ baren’ 
* burgens’, &c.’ Mr. Solicitor, in his argument, 
upon probable grounds, did make question 
whether ıhis was an act of parlisment yea or 
no: 1. In respect it was not inrolled ameugst 
orher acts of thartime. 9. Because by the 
penning af it, it may seem rather to be aa al» 
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"strnct. 3. Because when the other acts of 
those tinies were sent over to Ed. 1, to be seuled 
and confirmed, no such act was sent over. 

Mylords, I will not lay hold on this, but will 
zsdmit with them that it is recited in the Peti- 
tion of. Right to be an act of parliament: so I 
will admit, yet to ware notliing that hatlı been 

- said, but by way of admittance, I give this an- 
Swer. 

First, That it taketh away no aids that are 
due by tie laws of ıhe realım; yet the wurds 
are general: ‘ Nullum tallazium vel auxilium 
* nisi assensu parliamenti, &c.’ Here is not in 
shis act of parliament so much as any exeinp- 
ıion of an aid to knight the king’s son, or to 
marry his daughter; yet in this tBe law is ob- 
served, tlıat ıhese aids are not taken away; 
and so it is declared, 25 Ed. 1, cap. 11, which 
doth reduce these aids.unto certainty. So as 
your general words of * nullum auxilium’ will 
not do it, if this be an aid due by the laws of 
the land. 

Then I say this is not properly an aid, but a 
sontribution of king and people for the defence 
of the realm ; it is * ad proficiscendum cunı na- 
* vibus nostris:” then I say this power is ‘ inter 
# jura summz majestatis, one of the higbest 
prerogatives of the king, and shall never be 
taken away from the king: 17 Hen. 7, statute 
* Quia eımptorcs terrar’’ doth not extend to the 
king to take away histenure. If you will have 
such a high prerogative taken away, Pie must 
shew it in the acts of parliament. Nay, ıny 
lords, I say that in the times of Ed. 1, this royal 
power is expressiy reserved by act of parlia- 
ınent to the crown; and therefore in after-times 
never intended to be taken away.—First, I 
shall infurce it out of tbe statute of 25 Ed. 1, 
c. 5, 6,* that doth recite, tkat aids and taxes 
that have been given unto us towards our wars, 
and other business of our own grant and good 
will, howsoever they were made, might turn to 
a bondage, &c. We have granted that we shall 
not draw these taxes into a custom, &c. and 
do grant that for no business hencefortb, we 
shall take such manner of aids, but by a com- 
min consent of the realm, &c. saving the an- 
cient aids due and accustomed. This aid is not 
to taken to bean aid, for tbis was never given 
the king of England, but taken by royal power : 
tbe statute of 25 Ed. 1, speaketh of such aids 
as bave been given, and excepteth such aids as 
have been due and accustomed. And by the, 
precedents shewn, it appeareth these hare been 
due and accustomed. It hath heen desired in 
© fide legiantie,’ and with a Mandamus: 2 Ed. 
3, cap. 1, this statute doth confirm the Great 
Charter, and ıhe Charter of the Forests; but 
in the end of it in the Parliament-roll, that not- 
withstanding all tbese things before-mentioned, 
both the king and the council, and all they pre- 
sent at the making of tbis ordinance, wıll in- 
read the prerogative of his crown to be saved 
unto him. 

A farther answer to the statute De Tallagio 
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non Concedendo ; the practice that hath bee 
since the tiine of Ed. 1, in the time of Ed. 2, 
Ed. 3, Rich. 2, and the practice since, dotb 
shew plainly, that it was never intended by 
the statute to take away this royal power. But 
then there was a thing materially objected, if 
the records would have warranted what had 
been said, and that was, Rot. Parl. 29 Ed. 1, 
and then it was said, That though there be a 
saring, 25 Ed. 1, and 23 Ed. 1, yet here 1s no 
saving in this act; so then if not for the act 29 
Ed. 1, all was lost. My lords, to this I say, 
- Nul tiel recurd.” And therefore I shalF de- 
sire, that this whieb they call an act, 29 Ed. 1, 
I may attend your lordships with. By this re- 
cord ıt doth appear, tbat ır is only a record of 
the perambulation of the forest, and no repeal- 
ing of any former law; neither is any thing 
enacted by tlıat law derogatory to the crown. 

The next s“atute objected, ıs 1 Ed. 3, cap. 5. 
The words are these: That “ no man shall be 
‘ charged to arm himself orherwise tlıan in the 
“ time of the king’s progemttors ; and that none 
‘ be compelled to go out of his shire, but where 
‘ necessity requires, and the sudden conımg of 
‘ strange enemies witbin the realm.’ So this 
statute is relative to what hath been formerly 
done: What hath been found done formerly, ap- 
peareth by the records of king John’s and Ed. 
the first's time, that the subjects were to set 
forth shipping at their own charge: then those 
writs went out in king Jolur’s and Ed. the first’s 
time, as hath been shewed. And then this sta- 
tute alloweth in two cases, one where necessity 
requireth, the other upon coming of strange 
enemies; and this writ requireth no other, but 
where there is necessity, in the king’s judgment. 

The next statute is 1 Ed. 8, cap. 7, which 
was objected, where men at arına were convey- 
ed into Scotland and Gascoigne without wäges ; 
the king saith, it shall be done so no miore.— 
The statute mentioneth Scotland and Gascoigne, 
foreign wars, and so foreign to this business; 
for though Scotland was subject to the domi- 
nion of England, yet it was a divided kingdom. 
8 Rich. 2. Continual claim. Com. 376. Thata 
fine shall be paid by a stranger, because he was 
in Scotland at tlıe time of'the fine levied. Bract. 
436. An abjuration into Scotland is good. 6 
Rich. 2, Protection. 46. That Scotland is ouf 
of the realm; therefore this sıatute that speuk- 
etlı of Gascoigne and Scotland, speaketh of 
foreigu war, not of defence. 

The next statute is 18 Ed. $, cap. 7, men of 
arms, hobellers and archers, shall be at the 
king’s charges; the statute speaketh likewise 
of going out of England. But be that is upon 
the defence at sea of the kingdam, it is no going 
out of England; for that see 6 Rich. 2, Protec- 
tion, 40. The sending of men and ships for the 


.defence of the coasts, is no going out of Eng- 


land. ' 

The next statute is 25 Ed. $, cap. 8, no 
man shall be compelled to find men of arms, 
hobellers or archers, otherwise than those that 
hold of such service, without consent.—My 
lords, tbis statute of 25 Ed.’3, doth not take 
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away any former laws. These three former 
statutes uf 1 Ed. 3, 18 Ed. 3, and 25 Ed. 3, 
are recited in the sıatute 4 Hen. 4, and it ıs 
enacted, tiiey shull he firmly bolden and kept 
in all points; so if these statutes must be kept 
firmly in all points, then the statute of 25 Ed. 3, 
do:h nut repeal any of tliese. Now that of I 
Ed. S, cap. 15, res.rveih a power to the crowu 
where necessity requireth, and wbere sudden 
enemies come. 26 Ed.3. Those slips were 
sent fortb, and commanded for the defence of 
the realın, at the charge”of the subjects, Rot. 
Franc. 26 Ed. 3, m. 4, 5, Rot. Franc. 28 Ed. 
3,m. 6. Su as,.clearly there is no part of this 
power iinpeached by this statute of 25 Ed. 3. 

Tben they have objected, Rot. Parl. 2 Rich. 
4, wm. 3, That upon a council of a great many 
earls, barons, and sages of the realın, assembled 
by the king’s privy-council, it was there de- 
clared wbat danger the kingdoin was then in, 
and that mioney was wanting ; they declared 
they could nut remedy these mischiefs without 
charging the commons, which could not be done 
but by a parlianent.—This is no act of parlia- 
ment; it is but a parley, or discourse, or com- 
munication between tlıe lords and commons ; 
it was 2 Rich. 2, ın the non-age of a young 
prince, who did not assent ; for there was 
no royal assent unto it, so no prouf in this 
case. ; 

The next record they objected was, Rot. 
Parl. 9 Rich. 2, m. 10, there was a tenth and a 
half, and a fifteenth and a half granted to the 
king, upon condition contained iu the'schedule; 
wbich ıs, that the king shauld assent tlıat the 
great oflicers of ıhe kingdoin should be named 
by parliament ; and servants appointed fur dis- 
pence of the money. If the king doth accept 
of the subsidies and aid upon condition, doth 
this take away his royal power? There is no 
more done in this than was in the parliament 
21 Jac. for there tlıe oflicers and treasurer were 
appointed by tlıe houses of parliament. But 
then furtber ıt doth appear, that this was grant- 
ed, “ pro viagin Johannis regis de Castile, &c.’ 
so that it was not granted for tlıe custody of 
the sea, but fur that voyage. j 

The next record they insisted upon was, Rot, 
Parl. 8 Hen. 4, m. 2, a tenth and a half, and a 
fhifteenth and a half, granted witlı a protestation, 
that this should not be brought into example. 
--This is nothing, no more ıhan the other. A 
parliament grants a subsidy, with condition it 
should be thus and thus employed; and the 
protestation can no ways prejudice the crown 
ın this. 

And 7 Ed. 4, Rot. Parl. m. 7, hatlı been ob- 
jected ; there the king’s speech) is entered upon 

e roll, that be will not charge his subjects but 
upon great and weighty occasions.—My lords, 
this is nothing but a gracious speech of tlie king 
to his subjects, that he would charge them Lut 
in such cases as should concern the defence uf 
the realm. FRE R 

The statute next objected was 1 Rich. 8, 
cap. 20, that the wibjects from henceforth shall 
ihn no way be’charged Ly any such exactivm or 


imposition. This is no benevolence, but a le- 
gal due. . 

Next they object, the statute of Tonnage 
and Poundage granted to the crown for tue 
defence of he realm.—First, In answer to tbis, 
1 say, that there is no acı for Tonnage and 
Poundage that is now in force, neither are any 
duties ruken to the crown upon any agt of par- 
linment. Those acts tor T'onnage and Pound- 
age tlıaı have been granted, make for the cruwn. 
And therefure, if your. lordships’ look tlıe sta- 
tute 1 Eliz. and 1 Jac. it was given towards 
the king’s charges, for ıhe defence of the realın 
and safeguard attlre sea: lı was given towards 
his charges, it was not intended of extraurdinary 
defence. So my lords, ıhese acts, when they 
were in force, did give this but towards tlıe 
charges. It is so now; for this which is done, 
and those contributions levicd, are but towards 
his charges: and that will appear upon account, 
that bis majesty for these three or four years 
hath expended more upon the sea than any of 
his progenitors.—Besides an acknowledgment 
in these acts, that this defeuce could nut be 
done without the intolerable expence of his 
majesiy; these aids are of necessity, and are 
Rot tu be lacking at any time. 

My lorda, in he next place, they insisted 
upon the Petition of Right, 3 Car.—lIt was 
never intended, that any power of the king, by 
his prerogatıve, slavuld be taken away or lessen- 
ed by it. I dare be bold to aflırm, for I was 
of that parliaınent, and was present at the de- 
bate, that there was never a wurd spoken iu 
that debate of takıng away any power of the 
king for the shipping-business.—Besides, it is 
declared, assented unto, and deuied by none, 
that tlıere was no intention, by tbe Petition of 
Right, to take away the prerogative of the king. 
The king thereby did grant no new thing, but 
did only confirın the antient and old liberties 
of the subject. 

My lards, these were the acts of parliament 
that have been objected und insisted upon by 
the other side. 

In the next place, for an answer to scanda- 
lous objections. It hath been said by Mr. 


“Holborne, of these statutes of 25 Ed. 1, and 


28 Ed. 1,.that at the times of making these 
laws they were positive, no such Salvo was in 
them of the king’s prerogative: tlıat tbe acts 
before Hen. 4, were penned by tbe king’s 
council, and those clauses of a Salro crept in by 
the king’s council.—These were bold and pre- 
sumptuous assertions af the acts of parliament 
made in that time of Ed. 1, that tbere should he 
any clauses added by the king’s council, that 
should not be added to the record. I have lıere 
the Parliament Record, that these exceptions are 
recorded as fully as any part of the rest of the 
record, and those laws confirmed smce : there- 
fore to ınake any such assertions against re- 
cords, ought not to be done ; he may object the 
same against Magna Charta, which is for the 
liberty of the subject. 

In the next place they have objected out of 
te Parliament Buoks, 33 Ed. 1, ıhat upuu a 
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petition made to'the king, to have restitution 
of money taken, that the king dıd ordain the 
treasurer should give satisfaction. 1 shall de- 
sire it ınay be read, and you shall sce, those 
ımoneys dor wlica «direction was given for sa- 
tisfaction, were for goods taken for the kiny’s 
use. Rot. Parl. 33 lid. 1, fo}. 105, dors. “ per 
© scrutin’ pro guerra, &c. Respons. per regem, 
< Rex ordınarit per concilium quod satisfactio 
< facı’ tamı ciio quam poterit.’ So this record 
was for ımoneys taken for the king’s use, there- 
force reason satisfaction should be given, Peram- 
bular’ Forest’ Itot. 20 Ed. 1,.de Libertatibus 
Augl. 18 Febr. Lincoln. So here is no taking 
away Of auy former act of parliament; it refer- 
reth to what shall be futurely amended and re- 
voker. 

The next they objected was, Rot. Parl. 8 
“ Ed. 8, m. 8. The fryars of St. John’s at Jeru- 
saleın did petition to have satisfaction of 2,3541. 
taken bythe king out of ıheirtreasury. Now, 
because this record was vouched two days to- 
gether, 1 desire it ınay be read; and upon the 
reading it will appear, to be upon another pur- 
pose, * Sur’ le Roy, &c.’ (here was cause and 
reasun why the king should make satisfaction. 

The next recoıd was, Put. 26 Ed. 1, m. 21, 
and that was Äighly ınagnified by them: that 
there were several commissions went out to 
enquire of gruvaumintbus, of wools, and of otlier 
particulars, * de custod’ maris;’ and in this it 
was aflirmed, that, as all the king’s counsel 
took their notes, these clauses were vınitted out 
of the writ that concerns the forfeiture of lands, 
goods and chattels, or seizures. —This commis- 
sıon maketh notlung to ıhis purpose, for like 
commissions daily come, where there are taxes 
lasd upon men heavier than oughtto be. Then 
a commission to enquire of grievances in this 
kiud, wherein an answer of any thing unjustly 
taken shall be restored, but not a word to im- 
peach ıbis royal power. And, my lords, for 
the penalties ın the writ, 31 Ed. 1, m. 26, 
power to seize the lands and goods of the re- 
users, 20 Ed. 2, m. 10, under forfeiture of all 
their goods, 10 Ed. 3, ın. 5, dors, Claus. 12 
Ed. 8, n. 18, dors, that the penalties and com- 
mands were as high ın this commission as before. 

The next objection was, that ıhe kings of 
England have always consulted with their par- 
lıaıment concerning the defence of the realm, 
and that the aids and subsidies for defence have 
beeu granted by parliament.— This is no argu- 
ment to impeach this royal power; for if in 
time of war the king will consent to it, shall 
this take away bis royal power? In the times 
of Edw. 8, and Itich. 2, did that take away the 
king's royal power, that he may not ordain 
standards of the money himself? He may by 
his royal power erect courts of justice: shall 
that take away this from bis power, because the 
court of wards was erected by court of parlia- 
ment? 

Next they objected Rot. Alm. 12 Ed. 3, pars 
3,m. 22, Ihat Ed. 3, was so penitent for what 
“ he had done, tbat he sent to the archbisbop of 
Canterbury to pray fur him; and that tlie peo- 
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ple would forgive him for laying those taxes 
upon them, which his war compelled him unto, 
and he would never do the like again. — You 
shall see, it was gnly to pray for Eim for his 
voyage into foreign parts, (and he caused the 
record to be read, beginning thus; “ De excu- 
‘sando regem versus populum,’ and ending, 
‘de gravaminıbus’) dated at Berwick upon 
Tweed. Your lordships see nothing by this 
record, but the desire of a prayer ; first, to pray 
for the king for his voyage beyond seas; the 
other, concerning the charges and impositions, 
Surely this contribution commanded in the 
shipping business, was none of these charges, 
taillrges, or impositions, This his desire to the 
archbishop was not only in the 12th year of 
his reign, but the like in anno 25, 26, and 50; 
so surely those prayers of the archbishop were 
for other causes, and not for tlıis, which was 
for the defence of the realm. 

Next they do object Rot. Franc. 7, Rich. 2, 
m. 13. That the king assıgned Tonnage and 
Poundage to Henry earl of Northumberland for 
guard of the seas.—My lords, it doth appear by 
ıhe very record itself, that this was only for an 
ordinary defence, and not for an extraordinary 
defence. 

Then they insisted upon the Parliament-Roll 
13 Hen. 4, m: 43, the office of measuring of 
linen-cloth, a half-penny upon the buyer, and 
as much upon the selier, and other fees upon 
long-cloth : tbe parliament, 13 Hen. 4, de- 
clares it to be a void oflice, and that accord- 
ingly judgment was given, 13 Hen. 4. Out of 
thıs he would conclude, that therefore there 
should be no new ofüce, and that an oflice 
granted with a fee is void in law.—For answer 
to this: First, The reason why that was a void 
grant, was this; it appeareth, 4 Ed. 1, that the 
office of measurage of all woollen and linen- 
cloths, was one entire ofhice. Ifthe king will 
grant that ta another man which did intrench 
ı« on the former office, a void patent; there- 
fore a strange conclusion, that because this of- 
fice was void, therefore no new office to be 
granted. 22 Hen. 6, fol. 9. The oflice of sur- 
veying the packing of all cloth, a good office. 
27 Hen.8, fol. 28. The king granted to one 
to be his surveyor, a good ofüce. Fitz-Her, 
saith, because it had no fee, therefore it was a 
void ofice. And now at the bar it is said, be- 
cause it hath a fee, it was a bad oflice: If tbis 
reason may hold, all antient oflices may fall. 
34 Hen. 6, ofice to be marshal of the King’s- 
bench; 12 Hen. 7, 15, to be warden of the 
fleet. Nay, it taketh down all oflices that 
have been erected for the public good, and upon 
Just occasion, as the oflice of Subpcenas ın 
Chancery, Star-Chamber, &c. All those with“ 
in time of memory must be shaken by this. 

In the next place they object, that these con- 
tributions, they are in substance impositions; 
and tlıat the kıng should not impose upon the 
subject by his charter, or by his writ; but it 
must be done by common consent in parlia- 
ment.-—Your lordships have observed in allmy 
discourse, that I have not insisted any wry 
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upon any power ofimposition, neither is it the 
question in the business : For no man’s property 
is invaded, no seizure ofany man’s goods, unless 
they incur it tor contempt; and by a wilful 
conternpt, the subject may lose his property. 
Tberefore, Dyer, tul. 16, aud 13 Eliz. tol. 296, 
ifthe king will command his subject to.cume into 
the realm, and be will not, he shall furfeit for 
his conteinpt all hisgoods ; or il’'he be attached 
to appear in tbe courts of justice, and not ap- 
pear, he shall furfeit his goods, 34 Ilen. 6, 49, 
9 Hen. 7,6. Ifa man will wilfully contemn 
the king's command by his writ, he may be 
distrained; this he incurreth not by an inva- 
sion of his property, but in respect of his con- 
tempt. 

Then they alledged Rot. Parl. 50 Ed. 3, m. 
24, the lord Latimer, be was sentenced for per- 
a the king te lay impositions on the peo- 
ple. My lords, I have louked upon the record, 
and there the case of the sentence is declared, 
that he himself’ laid the impositions, and did 
take upon him royal power; aud therefore he 
was justly sentenced. 

And fur the sentence of Dr. Manwaring, it 
is nothing to this purpose. 'This writ denieth 
not the property to be in the subject, but saith, 
the subject hath the property; and therefure 
commandetb the sheriff to distrain him if he 
will not pay.—And for tlıe commission 2 Car. 
for the borrowing of money fof the Palatinate, 
this was for the rccovery of the Palatinate, and 
not for the defence of the realın;, and besides, 
it was called in by special order. 

In the next place, they oLjccted and shewed 
divers records, that tlie king hath paid the 
wages of divers mariners and soldiers, And 
I do agree it. Is thiutan argument that be may 
not coınmand the mariners to be sent at the 
charges of the -county to furnish the king’s 
ships? This is aguinst ıhe records that I have 
semembered. So likewnise they have cited 21 
Ed. 3, rot. 77, Ex parte Remem’ Regis. Te 
king commanded the constable of his castle of 
B. to build ships, and the king to pay for them. 
So he doth at this day; he hath built the Sove- 
reisn ofthe Seas, and paid for it. 

They have objected Dr. Cowell’s book, 
which was called in. I wishthey had read the 
eg eb : there arethree causes expressed. 

irst, Because he had writ things derogatory 
tothe crown. Secondly, For . And Thirdly, 
speaking irreverently ofthe common law. Just 
like to the men who do not spare to wade into 
all the deep mysteries of princes, who are gods 
upon earıh. 

For their objectiou, that the king hath a re- 
venue belonging to his crown, for tlıe defraying 
of all ordivary and extraordinary charges, and 
for the guard of the sea, as Tenures by Knight- 

ice, Escuage, Wards, Marringes, antıent 
Demesn, &c. Tansnage and Poundage, Ser- 
vice of the Ports, and Profits ofthe Sea. My 
lords, it is not for us that are lawyers to look 
into the secrets of the kinz’srevenue; he hatlı 
high oflicers, as treusurer, and under-treasürer, 
kuat look to che secrets of his estate, and they 





know well whether his ordinary or extraorüi- 
nary revenues do answer more than his annual 
expence. Tie story of Actzon ınigbt deter 
men from looking imto the secrets of priuces. 

For his tenures, that Knight-Service tenure 
was originally instituted for the service of Scot- 
land and Wales, 19 R'ch. 2, Fitz-Her. Guard. 
165, and Old Tenure, fu. 10. The duties of 
Tonnage and Pouudare are not given now to 
the king by acts of varliament; and when they 
were given, it was for the great charges of thıs 
defeuce. And besides, thuse acts of Tonnage 
and Poundage only concern the ordinary de- 
fence : the sending forth ofthe 75 slıips vut or 
the Cinque-Ports, it was but for 15 days, at 
theirown charges. And for the Protits of tl;e 
Sea by sturgeons, whales, &c. is it a proper de- 
fence tor a kingdom ? And for the Service of 
the Ports, you may remember by the records 
shewed, they were several times commanderl 
‘ ulıra servitium debitum.’ 

But then they have granted one case, and, I 
think, but one; that ıhe king ınay oıdaın a 
Toll in a fair or ınarket, or-grant pontase, or 
the like, because tlıcre is an * ad quod danı- 
‘“ num,’ and thereupon shall Le an inquiry, ‘ si 
€ patria gravetur.'— The king ınay erant a fair, 
without an “ ad quod dau.numn,’ if ın his judg- 
ment, &c. 

Rot. Scot. 1 Ed. 3, m. 8, A writ directed te 
the treasurer to pay for the shipping at Yar- 
mouth. Alylords, ıt doth particularly appcar 
in the record, that J. S. was admiral, and going 
into Scotland: so the defence was fur a foreigu 
war. —It batlı been mightily ınsisted upon, that 
l:ere needeth no command to furnish ships, by 
tie kiug’s writ; every man, by the instimet of 
nature, will do it, where there ıs a necessity; 
no need »f a royal power to command it.— 
Surely this argument ıs made by the people, or 
to please the people. What will ıbe consc- 
quence of it be, but the mtroducine of a deino- 
cratical governinent, when every man shall be 
is own defender? Ihe God of hosts chose 
captains and leaders to go before his people, 
and command them. But to give Ihe peuoj:ie 
this liberty, that every man shall do as he 
pleascs, and make a defence by an instiuct of 
nature, 18 A strange Position, 

But it hath been saıd in these cases, it is 
better to, sustain a mischief than an inconveni- 
ence: by tlııs inoonvenience every man’s pro- 
perty is taken away from him, as often as ıbe 
king pleaseth, and ın whät proportion he plens- 
eth.— This, though a maxim in law, yet it goetl 
but to particulars: but the loss of a kingdom 
is boıh P uf liberty and estate; this is not to 
be reckoned among the mischiefs, for this mis- 
chief destroyeth both head and members. 
Therefore I do marvel to hear the rule of Mir, 
Holborne, Suffer a mischief rather than an ın- 
convenience. 

The next objection was the Parliament-Rall, 
2 Hen, 4, m. 22, “ Pur faire des barges ;’ tlıis 
was the petition of the commons, that the 
conwmissions granted to burroughs, cities, and 
towns, for building of barges, sbould ke re- 
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ealed. The king’s ans®er for the present is, 
I'hey should be repealed ; but'for the future, 
for case of necessity, he would advise with the 
lurds.—It doth not appear that these were 
granted for the building uf any ships fur the de- 
tence of the realm. 

These are the objections that have been 
made out of the acts of parliament, out of the 
records, and reasons they have insisted upon. — 
Now I come to their exceptions und objections 
against the writs and proceedings in this matter. 

First, they say, there was no sutlicient danger 
represented by the writ 4 Aug. 11 Car. Tlıey 
say a supply by the Mittimus comes too late; 
and that the words of the Mittimus are not a 
good afüirmative, * quia salus regni perıclitaba- 
“tur.” And it doth not appear there was any 
danger, 4 Aug. 11 Car.—For this I have given 
it an answer, that it was not necessary to re- 
present the dauger in the writ. The king has 


secret intelligence, he hath his spies abroad, 


his amıbassadors beyond seas; he knows the 
danger, we know not; nay, he kuows that 
which is not fit to be discovered, and those 
dangers by preparation perhaps diverted ano- 
ther way: it is not ht by a public writ to reveal 
the danger. But, my lords, for the satisfac- 
tiou of his people, he hath expressed suflicient 
cause enough in the writ; “ Quia salus regni 
* periclitabatur.” They say there was no dan- 
ger represented at this time when the writ 
went out. That is mistaken, for the writ of 
Mittiinus doth recite the writ 4 Aug. and that 
saitb, “quod quidem pradunes, piratz, &c.’ 
which shews that danger was the cause of tlıe 
issuing of these writs. 

Then they except at this word, salus ; it ıs a 
physical word, and signifieth health, and you 
must hare no metaphors in writs. Surely the 
grammarians tell us, that salus is taken “ pro 
* incolumitate,’ as well for safety as for health. 
Aletaphors are usual in writs; I dare be bold 
to speak, there are more metaphors in the Re- 
gister than in any book : Register 61. Turba, 
&c. 

Then they have left no stone unrolled in this 
ease: now they say tlıe king’s testimony, by 
his writ, is insuflicient for that. Under favour, 
the teste meipso is without exception; we are 
bound to give credit to it. 1 Eliz, fol. 105. 
“ Ne exeat regno ;’ ıhe king aflirms J. S. will 
go beyond the sen, saith the book, this aver- 
ment of the king in his writ is not traverseable, 
vou sball not aver against it. The case re- 
membered by Mr. Solıcitor, was mistaken by 
Mr. Holborne ın the answer, Ill. 20 Ed. 1, 
coram rege, Rot. !4. lle saith, these words 
vouched in the record were but the saying of 
the king’s counsel, and not the opinion of tlıe 
court. Ulear otherwise, for it was the sayıng 
of the judges ; and then agreed, “ Quod domi- 
* nus rex est superlativum record’ et pr&ex- 
* cellens.’ Will your lordships give credit to 
the marshal of the king’s host, to the certifi- 
cate of the captain of a company, if the men 
$e in the king's service, as 11 Hen. 7, fo. 5, to 
the certificate of a bishop, as in case of ba» 
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tardy; to the certificate of a mayor and al- 
derman, by tlıe recorder, as 5 Ed. 4, 30, and 
will you not adınit of the certiticate of the king 
by bis Alıttimus ? 

The next exception wastaken to theScir’ Fac’ 
that this Scir’ Fac’ vuglit not to go forth for this 
debt; and gave two reasuns for it. First, The ° 
writ of 4 Aug. dotl direct a form of levying, 
which is by distress, or imprisoning those thatare 
rebels. Secondlv, It is no debt to the kınz, and 
therefore ought notto be levied by Scir’ Fac’.— 
My lords, for this, this duty ıs’a duty to the com- 
monwealth; it is “ pro defensione regni, the 
‘ saurus publicus respicit regem:’ whusoever 
shall detain any public duty, he may be ques- 
tioned by the king, as the head of the body 
politic; for that it appeareih, 27 Ass. Pl. 17, ıt 
was declared that J. S. and J.D. had levied 
100 marks on the county for the array of cer- 
tain archers; which money did not come for 
the profit of the king. Out of which I ob- 


‚serve two things. —First, This money that was 


for archers: the money was levied on the body 
of the county. Secondly, recovered by an in- 
dicıment at the king’s suit, 27 Ass. Pl. 17, 11 
Hen. 4, fo.2. The fees of the knight3 of the 
shire tbat serve in parliaınent, they are reck- 
oned among public duties ; therefore the 
goods of a stranger may be taken within the 
town to pay those fces, if the ınoney be not 
paid ; tlie distress may be sold, for it is for a 
ublic duty, 11 Hen. 3, 2. So are the books: 
Regist. 19, the king muy command ıhe sheriffs 
to lerythese fees, as well wıthin his liberty, as 
estra. Ilıl. 23 Ed.3 rot. 57, coram rege. Jurato- 
res Hundredi de S. they make a presentment 
that J. S.and J. D. chief constables of E. paid 
wages to archers which went not beyond sea. 
So as by this record it appeareth, that these 
public duties are recoverable at the suit of the 
king, ‘ quia ad opus dominis regis.’ Pat. 14 Ed. 
1,m.1, 14, the kıng commandeth an account to 
be taken of the murage, and how the sums 
levied hare been employed. P. 15 Ed. 1, 
coraın rege 70, dors. IRippon was besieged, they 
gave hostages; promise made by the town that 
these hostages should be redeeniei, they were 
not: complaint is made to the king, and it 
came to the King’s-bench; and these moneys 
being 7001. that was promised by the town for 
the bringing back tlıose hostages, was urdered 
to ‚be paid, becnuse it was for the public ser- 
vice. So for other things that are “ pro com-, 
‘“ muni utilitete, inter Communia.’ Hıl. 5. lıb. 
4,rot,4, Aurum Reginz, due unto the queen, 
may be levied by process out of the Exchequer 
in the king’s name, notbing more usual.— This 
Scir’ Fac’ is grounded upon the whole matter, tie 
writ 4 Aug. the Certiorarı, and Mittimus ; and 
commandeth that the du‘endants shall shew 
cause why they should not pay the moneys as- 
sessed upon them for the public service. * 
My lords, I have done with the Objections. 
I shall come to the judicial records, 24 Ed. 1, 
€ Ad custodiam maris.” Berks, an inland coun- 
ty, refused to contribute the names of those 
that made default, were certified into the Ex- 
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chequer ; it appeareth by the records, that pro- 
cess went out of tlie Exchequer in tlie strictest 
manner, * A capias in manus,’ of their lands, 
teneıneuts, goods and cuattels; and that their 
bodies, wıth horse and armour, be sent to Ports- 
mouth ; fur besides the doing of their service, 
the seizure of tlıcir lands’ and goods, 24 the 
same year, Exc. Remem. Thesgur. On the 
other side, J. de S. gives information to the 
Chancellor of the Exchequer, and barons, ın 
alsence of the Lord Treusurer, of the prepara- 
tion of men in Flanders (this being reınembered 
before to another purpose). It appeareth that 
after consultation had, they did resolve to send 
forth two writs, one was to tbe town, the other 
totheT. H. Custos Maris, to call all for de- 
fence of the maritime, &c. Exc. Reinem’ Regıs, 
24 Ed. 1, Rot. 80. Henry Husscy was seized 
of the manor of W. in Berks, he was assessed 
to find a hhur«e “ pro custod’ marit” He com- 
plained in the Exchequer, that he had not the 
wliole manor, aud vet he was assewed to find a 
whole horse ; he dıd not come and say, I ought 
not to be taxed, but submitted to tlıe power, 
and desired a manorly contribution. 28 Ed. 1, 
Rot. 72, the abbot of Robertsbridge’s case, re- 
mcmbered on botlı sides, divers times: under 
favour, the joining of the issue in the record is 
# very full proof in the cause ; he brought a re- 
plevin against J. S. for taking his goods in an 
anland town in Kent; he pleadetlı tlıe contes- 
tation between our king and the king of France, 
and Leiyhorne assigned kecper of the sea,.that 
the plaintiff was assessed unto 78. 7d. anno 22, 
to 135. auno 23, to 155. and the defendant be- 
ing collector did distrain; the plaintiff did not 
say in bar of this, that he ougbt not to be taxed, 
but that he was assessed “ad inveniend’, &c.’ 
for such lands: the defendant saitb, the plaın- 
tiff holds other lands in the county, and tor that 
land he was assessed. Now this dotlı admit 
the power of taxing. Hil. 16 Ed. 3, Rot. 23, 
coram rege: The jury of Suffolk did present 
tbat J. Russel, and- others, 8 Ed. 3, were hob- 
bellers, elected in the hundred of T. and staid 
at home. They plead, Not Guilty. The jury 
finds that J. Russel did perform the service, but 
J.S. did nor perform it, therefore committed 
to prison, and paid a fine unto the king. By 
this record it appeareth, the money paid to the 
erchers and hobbellers was at the county’s 
charge. Methinks that the disclaimer that is 
by the commons, 13 Ed. 3, Rot. Par. 9, & 11, 
äs in nature of a judgment in this case; for 
there they did disclaim they had no cognizance, 
and there likewise upon their own Concession, 
that the maritime parts ought to defend at their 
own charges, as the inland parts, the inland 
counties. This concession, 13 Ed. 3, is a strong 
argument, Parl. 21 Ed. 3, rot. 20, when the 
commons did petition fora guard for the sea: 

& answer is, ‘ Soit guard fait,’ and that was 
at the charge of the counties, as your lordships 
know. 20 Ed. 3, divers ordinances made, 
which ordinances made had the force of a law: 
The king and his council did ordain, * Quod 


* omnes illi, &c.’ wlüich have such a quantity of 









land should be assessed to find one archer; 
one hobbeller 40/. two hobbellers vigint. libr. 
unum homincnm ud arma 25. Tbis appeareth 
Rot. Franc. 20 Ed. 3, pars 1, m. 17, in the 
counties of Bediord and Bucks. In the saıne 
year, anc«ther ordinance, that those that dıd re- 
side with their famnies, “cum toto posse,’ 
within six miles of ınarıtimmc parts, were excus- 
ed from finding of men without, 

My lords, upon the occasıon of this service, 
there were divers refusals made, certificate by 
Mittmus of their names into the Exchequcr : 
as in tlis case, J. T. and W. G. were cerütied 
for defaulters amongst others: upon thı>, the 
court of Exchequer award process against those 


“men and others, which was a “ Capias in manus,’ 


Seizure of theır lands and goods; they came 
in, and pleaded, tbey resided ‘ infra sex leucas,’ 
with their families aud all their powers:, issu@ 


Joined ; upon this, tlıe jury impannelled, and it 


appeared, those that were found within six 
miles, judgment guod sine die ; but for others, 
ihey were imprisoned and fined ; for so much 
laud as they had witliout the six miles, for that 
they were charged. If I shpuld number to 
your lordships ali the Jjudgments ın this kind, I 
might speak bere till to morrow morning. P. 
22 Ed. 3, “inter communıa, ın the Exche- 
quer; P. 25 Ed. 3, m. 27, P. 27, and 28 Ed. 
3, and there ıs a number more in other years, 
as 29 and 30 Hen. 4. And, ıny lords, accord- 
ing to those judements, Trin. 31 Ed. 3, rot. 3, 
the writ went torth for di-charcing of such as 
have resided upon their lands within six miles. 
21 Ed. 1, Pipe-Roll; some discharged because 
they were in the king’s sersice.—So as, my 
lards, out of these records thus much may be 
collected. First, they aflirm the king’s power 
in assessing and levying. And secondly, ıhat 
they are grounded upon those ordinances made 
by the king and his council. Thirdly, the pro- 
cess went out of the Exclequer, and in ıhe 
king'’s name, M. 22, Ed. 5, parl. coram Baro. 
Issue joined, whether J. S. had lands to ıhe va- 
lue of 40. to find hobbellers; ıf he had, then 
he was to do it. 

My lords, I have now done with the Judicial 
Precedents; I have cited some few, amongst 
many others. It is now time, after so long 
premises; to draw to a conclusion: wherein 
your lordships have heard : First, that the king 
of England, he is an absolute monarch ; and 
that by tlıe comınon law of England, all those 
‘jura summ@ monjestatis,’ are inherent in his 
person. Tbis ‘ Supremum Dominium ’ for all 
the land that any subject holdeth, it is derired 
from tlıe crown; aud, as Plowden putteth it, 
12 and 13, that there ıs a tacit condition ın 
law annexed to his grant, that his oflicers may 
do justice to execute process surely upon his 
grant. This tacit condition may be subject to 
a common defence. Supreme jurisdiction, botlr 
by sea and land, was never yet unpeucher, and 
from him lieth no appeal. And originalky, by 
the institution of the laws of this realm, what 
was ence in his hand, and was never granted 
from. him, is still in him; he hath absolute 
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power of concluding war and peace: All these 
are in him as he is an absolute monarch, and 
holdeth bis kingdom under none but God him- 
sel. It haıh appeared also, that a priucipal 
part of this kingly oflice consists in the defence 
ofthe realm ; that as his jurisdiction ıs by sea 
and land, so is his defence. And this hath 
been made appear to your lordships, both by 
precedents beiore William the ist, and since : 
‘ pro comınuni utilitate,’ and, in case of ne- 
cessuty, the kirigs of England may ordain, by 
their pruclamation, writs or patents, by the 
advice of their council, or judges, in legal mat- 
ters. That the king ıs the sole judge of this 
danger, botb for the prevention vf it, and for 
the avoiding of it. Therefore for us to distrust 
that he will command too great a power or aid, 
it is a presumption against the presumption of 
law.—It hatlı appeared lıkewise that all the ın- 
cidents of defence are likewise inherent in his 
majesty. We cannot build a fort or castle on 
our own ground, without license from him, 
Your lordships have heard the precedents, par- 
ticular and general ; precedents which have 
universal reasons, “ quod omnes ex debito as- 
“ trictisunt;’ Writs awarded by the king’s royal 
power, in times of parliament, wlıen parlia- 
ınents were sitting, and in thase years when 
great aıds and subsidies were granted to the 
king, many times no cnuse declared, nor the 
occasion discovered.—There is no act of par- 
liament made to take away this power: And 
the judicial precedents wbich your lordships 
have heard, have afirmed this power. 

My lords, if there were no law to compel to 
tlıis duty, yet nature and the inviolate law of 
preservation ought to move us. These vapours 
that are exhaled from us, will again descend 
upon us in our safety, and in the honour of our 
nation. Therefore let us obey the king’s com- 
mand by his writ, and not dispute it. He is 
the first mover amongst these orbs of ours; and 
he is the circle of thıs circumference ; and he 
is the center of us all, wherein we all, as the 
lines, should meet; he is the soul of this ‘body, 
whose proper act is t0 command. —But I shall 
need to use no persuasions to your lordships to 
do justice in this.cause: and therefore I shall 
humtly desire Judginent for the king. 


The Arcument of Sır FRANCIS WESTON, 
Knt. one of the Barous of his Majesty’s 
Court of Fıxchequer, in the Great Cause 
of Snır-Monrr. 


In Easter Term last, there was a writ of Scir’ 
Fac' went out of the Excheque r, directed to the 
sheriff of Bucks, reciting, That whereas dwers 
several sums of money, specified in a schedule 
annexed to the writ, by virtue of the writ 4 
Aug. 11 Car. were assessed upon the several 
persons in the schedule named, towards tbe 
providing of a ship of war mentioned in the 
writ, which sums being so assessed, and not 
paid, by writ of Certiorari 9 Martii 13 Car. 
under the great seal of England, the names of 
those several persons and sums assessed are 
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certified into the Chancery, and by writ ofMig. - 
timus dated 5 Mail 13 Car. sent into the Er- 
chequer, and there to be proceeded upon ac- 
cording to the course of tlıelaw. The sheriff 
of Bucks is commanded to warn the parties 
named to appear, and to shew cause why they 
sbould not be charged witly those | sums 
assessed upon them. — Hereupon Mr. Hampden' 
appeareth, and demandeth Oyer of the wrıt 4 - 
Aug. of the Certiorari and Mittimus, and their 

several returns; they being all read unto him, 

he saith that these several writs, and the returns 

thereof, and the schedules thereunto annexed, 

do not contain any suflicient matter to charge 

him to pay the 20s. and thereupon demurred. 

Mr. Attorney General saith, that they do con- 

tain sufhcient matter to charge him. And there- 

upon-the demurrer is joined. The demurrer 

being joined, the record was read in the Exche- 

quer ; and the cause appearing to be of great 

weight, it was adjourned unto tbis place in the 

‚Exchequer Chamber, to have the advice of all 

the jüdges of England. 

Upon this record, I am to deliver my opi- 
nion; and I take it there is sufhicient matter to 
charge Mr. Ilampden with ıhis 20. Andsol 
give Judgment for the king. 

llere have been twelve days spent in the ar- 
guing of this case at the bar: I will confine my- 
self tqQ two hours and less, thougb not tied unto 
any time. Ihe way to be short, is shortly to 
find out the points. —But I must first observe, 
in what state this cause cometh in judgment 
before us. There is a rule in law, that if aman 
shall demur generally to the writ,. be doth con- 
fess all other matters in fact that are ailedged, 
The reasons of it are apparent: because mat- 
ters of fact are to be tried by Jury, and matters 
oflaw by the judges. So in this case all the 
danger alledged by the writ, is confessed ; and 
the matter ın law is that which we that are 
judges are to deliver our opinions upon. 

It hath been objected, by Mr. Holborne, that 
we are tied to the writ 4 Aur. for that writ is 
the ground of all, and upon that duth all the 
rest depend. It istrue, that if he had relied 
upon the writ, it had been so. But his demur- 
reristhis: That the writ, and the rest of the 
proceedings with the schedules, do not contain 
matter sufüicient : so that now they have not 
put to us the writ 4 Aug. alone, but allthe rest, 
to give judgment upon. For the writ of Mitti- 
mus, it is confessed, that in that ıhere is an ex- 
pression, that“ salus regni periclitabatur,’ wbich 
ıs not in the writ 4 Aug.—To this he bath 
taken exception, that © salus regni periclitaba- 
‘ tur,’ the danger is at the present time of the 
Mittimus, and deth not say, ° periclitatur,’ 4 
Aug. 11 Car. and therefore this expression now 


‚ın the Mittimus cannot make gond the defect 


thereof in the writ of 4 Aug.—To this I gnswer, 
that the demurring to all, hath confessed all, 
and yet ıhe matter in the writ is sufficient to 
en the danger. 

en he objected, that salus signifies health, 
and not safety; and that the physiciane term 
it 90. — But salus signifies safety as well as health, 
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So it is Englished in Cooper’s dictionary, and 
so it is taken by poets and historians for safety. 

The next objection was to the writ 4 Aug. 
That if there were a danger, ır ınast be plainly 
expiessed in the writ, &c. The words are ‘ da- 
* tuın est nobis intelligi,’ &c. How cometh the 
king to understandgt? ıhe danger must be fully 
exprcessed.—For this I hold it more fit for a 
staresman than ınyself to give an answer to, 
that the king should discover bis intelligence ; 
whether ıt ıs fit to make known to allthe world 
the danger the kingdom ıs in. But yet I find 
that in the said wrıt + Aug. there is expressed 
both danger by pirates on the sea, and that the 
dominion of the sea is like to be lost: and that 
these are dangers to the whole kıngdom. For 
tbe Certiorari, I find ıt ıs directed to the shire, 
and the writ of Mittimus to the court of Exche- 
quer; and therefore he could not take excep- 
tion to these writs; whatsoever I shall take ad- 
vantage of it must be contained in the writ 4 
Aug. 

In this writ, three things, as dangers, are ex- 
pressed. 1. The danger by pirates. 2. The 
danger of losıng the dominion of the narrow 
seas. And,3. The great peril io this time of 
war.—For the pirates, I shall not meduJle with 
them; they are but peity robbers, and still run- 
ning away: the ports must defend themselves 
against these; the inland counties are in no 
danger of them. —I will not insist upon tl.e do- 
minıon of the narrow seas, thouglı that is con- 
siderable;; for in the detence uf that consists 
much the preservation of the kiıngdom. But| 
shall insist on the danger of tlie kingdom ex- 
pressed in the writ 4 Aug. thus, “ Consideratis 
‘ etiam periculis undiquaque,’ &c. There is 
danger, there is peril round about us; and it is 
by reason that there are now times of war, we 
see danger on every side. 

There are two things trouble this point. 1 
The subject suspects that this is only a pretence, 
and that the kingdoın is not really ın danger. 2. 
That there being great sums of money raised 
upon this occasion, this, in the end, will be 
drawn to be annual and perpetual : but if they 
were satishied that tlıe kingdom' were really in 
“ danger, likely they would be content to pay the 
money till the danger be over. 

Fur my part, I answer to these objections, 
that ıt is an unworthy supposition. I must be 
satisfied, and I am, that the kingdom was in 
danger for two things: one reason is, because 
it is so expressed in the writ 4 Aug. It cannot 
be denied, but that the kingllom may be ın dan- 
ger. It hath been conquered, and so it may be 
again, therefore it is necessary it shauld be fore- 
seen and prevented ; and somebody must do it, 
and who better than tlie king, that hath the 
eare and charge of the kingdom ? he saith the 
kingdom is in danger, and hath so declared it 
by his writ; why I should not believe it, when 
the king hath declared it so by his writ, I know 
not.—Ny other reason that the kingdom is in 
danger is, that it is so de facto. It cannot be 
unknown tu any man, that these three or four 
years last past, grent navies have been at sea, 


and great forces on land. If we should have 
but an ordinary defence at sea by shipping, no 
man can tell or suppose but that ıhose navies, 
being so great, may land where tlıey will, aud 
ın as many placesasthey will; what spoil would 
ihey make before such tiıne as any resistance 
could be made against tlıem ? 

They objected here, that these navies at sen, 
they are enzared in war one with another ; we 
are safe enou;ch, we need not fear them. Ian- 
swer, they are, 1 think, engaged in good carnest ; 
but who knoweth how soon these wars may 
end? thev may eud by the mediation uf friends, 
or the death of some one person. And wben 
there ıs a great navy at sea, and forces at land, 
how easy is it to remember an old quarrel, or 
to pick anewone? 

These ıbings do persuade me that the king- 
dom is in danger, and a very great and just 
cause to make preparation for defence. And 
if every ınan would be so persuaded, they would 
not deny the payment ofıhe money. An ex- 
awple of this nature hath bappened in former 
times: in Henry ?7th’s time, it appeareth, by a 
record on the kmg’s part, Pat. 1 Hen. 7, pars 
3, duo ; there were wars between tlıe king of 
tlıe Romans and the king of France; they were 
botlı friends to Hen. 7, they owed him no ill- 
will; yet by reason of these great wars, great 
forces at sea, and great forces at land, the 
kirg would not trust them, but sent forth his 
pröclan.ation, to command thap watch and 
ward be kept over the sea-coasts; and com- 
mand was to all his subjects, that upon short 
warning they should be ready for defence 
ofthe kingdom. So this may well be an ex- 
ample for ıhe course that is now taken, for de- 
fence ‘of the kingdom. 

I shallnow coine to those reasons, and to 
the records that have been objected on either 
side. I shall begin with the kıng’s sıde, because 
that Jayech a charge on tbe defendant.—It hach 
been objected, that some of ıkem are not 
warranted by the record. First, say they, 
there.is a ship commanded to be provided, and 
money must be levied:: but in the end, when 
this great sum of money is collected, it must be 
disbursed, no man knows how. No such thing 
in, the record. —T'o this I answer, the record 
saith, a sbip must be provided, and the sheriff 
is to rate the county, ° secundum facultates,’ 
towards the same ; not a word ofany money 
to be paid unto ıhe king. It is a ship that 
the sheriff 18 to build, and to assess money to- 
wards it. 

They have said besides, here is in the writ 
a command for the imprisonment of the party, 
and that his liberty, dearer to him than his 
life, and his goods, wherein he hatlı an abso- 
lute property, shall be takeu away. These 


. things, they say, are not warranted by the writ, 


nor by any thing in the record.—I answer it is 
not warrauted by the proceedings in this case ; 
for the Scir’ Fac’ is not to shew cause why the 
party’s goods should not be sold, or he impri- 
soned, but why he should not be charged with 
the money assessed upon bim, 
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They say, that the general defence of the sea 
lieth upon the king ; because he hath where- 
withal to do it. I would willingly disbur- 
den ınyself as much as I can of the objec- 
uons: a general answer I shall give to these 
particulars. 

Tihey say, the king hath personal service, the 
service of tenants, by kaiebie service, escuage, 
castle-guard, grand serjeauty, petty serjennty. 
Is the king bound by tlıese to tlıe delcnce of 
the kingdom ? He that doth look ou their ori- 
ginals, will not say so; for these are tenures 
reserved upon the several grants made by the 
king; and no more reason is there that the 
king, by this, should be tied to defend the king- 
don, than there is for the lords, that are sub- 
jects, and have the like tenure, that they should 
be bound to tlıe defence of the sea. 

They say, he hatlı besides these, wards, mar- 
riages, reliefs, fines, issues, amerciaments, 
primer seisin, fines of alienation, respites of 
hbomage, all fruits of the tenures ; whrch all 
must go towards the defence of the kinzdum. 

I auswer these profits are casual ; besides, 
if he be not bound in respect of the tenures, 
as aforesaid, he cannot be bound by the fruits 
of theın. 

It hath been objccted, that tbe king hath the 
profit ofıhe sea, as royal fishes, whales, &c. 
wrecks at sea, treasure trove, royal mines, 
&c.—L answer, these he hath by his preroga- 
tive, and not for the defence ; neither are they 
tıt for a subject to have. 

You say, he hath particular service from the 
Cinque. Portsand other places, as from Malden, 
Colc!“ster, and other places; and besides, he 
hatb all manner of customs, and in regard of 
these he is bound to provide for the defence of 
the sea. Itistrue,the king must, for an ordi- 
nary deience, use the means the law hath al- 
lowed lm ; but that is not now the question : 
it is for au extraordinary defence. The ques- 
tion now ariseth, ifit were asked any man, 
whether, they do think in their conscience that 
tlie king ıs able of himself, out of these, to 
prepare a royal navy, without help from the 
subject ? None are so senseless as to think it. _ 

There be some otlıer things, to which I shall 
give ageneral answer. It appenreth by many 
records, that the king hath paid wages to sol- 
diers, and sometimes hith hired ehips; and 
unless there had been n consideration, the kin 
would not have done it.— To this I answer, it 
was for ordinary defence, and he is houndd to 
do it; and ifhe engaged himself by promise to 
repay unto them their charges, Tu say no 
more but this, that every honest man that 
makes a promise will perform it, and so is the 
king bound to perform bis promise : for thet 
which honesty binds others to the performance 
of, honour binds the king, 

I sball come‘to those things to wlıich a more 
Behgaaunl answer is tu be given. T'he charge 

seth general upon tbe whole kingdom, which I 
shall divide into three parts. 1. The Ports. 2. 
I’he Maritime Counties. And, 3. The Inland 
Counties: And to these three I will apply the 
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records. are of two 


kinds, the Cinque Ports, and the Ports at large. _ 


What services are due from the Cinque Ports, 
is expressed in Libr’ Rubrico, in ıhe Exche- 
quer, that they were to find 52% "ships, and 24 
men in every ship, for fifteen days; which 
cometh to 1188 men. The ports at large are 
tied to no certain service; it will appear by 
mo«t of these records wlich'I shall apply, that 
the Cinque Ports have been charged with niore 
than their due, and tlıc ports at large equally 
with the Cinque Ports. Pat. 25 Joh. m. 6, the 
king sent his writ to the Cinque Ports, and 
thereby commandeth, * quod omnes naves 
parat, &c. et homines;’ he doth not here tie 
them to a number, but all must go. Claus. 17 
Joh. m. 7. Here the king sent his writ Baroni- 
bus suis de Rye, a member of the Cinque Ports, 
“ Quod venire faciatis nınnes naves apud Quin- 
€ que Portus ;’ this was gencral, as the others; 
all the ships, not tied to the number of 52. 
Claus. 14 Hen. 3, m. 13. A writ went out to 
Portsmouth, being a port at large, to provide a 
galley, * et eam munire faciant cum hominibus, 
‘ et quod prompti et parati sint ad proficiscend’ 
€ cum necesse fuerit.'. So here is a particular 
charge upon Portsinouth, not bound unto it, to 
provide a galley wich all manner of munition. 
Claus. 25 Ed. 1,m. 5,dors. A writ went unto 
Guernsey, a port at large, 10 make aship ready 
as often as need should require, * de contribu- 
© tione faciend’ pro navibus quoties opus fuerit.” 
Pat. 9 Ed. 2, pars 2%, m. 26. A writ goetli 
forth, and that was directed, © Ballıvis et probis 
“ hominibuscomit’ Southampton,’ to make‘ pro- 
€ visionem navigii sumptibus propriis;’ no pro- 
mise from the in to pay this again. Claus. 
20 Ed.2,m.7. A wrir goeth to the sherifl of 
London, and that reciteth a charge formerly 
laid upon the city, and upon Kent, for finding 
of 12 sbips; London to find 9 ships, and Kent 
$, and forty men iu every ship, * ad sumptus 
“ıllarum.’ Claus. 20 Ed. 2, m. 8 Av»ritd 
rected to the bailiff of Yarınouth, which is none 
of the Cinque Ports, and they were charged 
with two ships at their own costs. And the 
saıne command, in the some roll, for all ships 
of 50 tons to be ready. Rot, Scot. 10 Ed. 3, 
m, 12. That writ reciteth the general obhliga- 
tion that they are bound in to defend the king- 
dom, almost ın the same words mentioned in 
this writ; it reciteth, that every man should 
be assesscd * juxta statum et facultates,’ so 
there was a contribution ; then cometh in the 
clause © ultra illam pecuniz summam debit’ pro 
€ servitiis.” It is true, indeed, the un pay 
towards this, but it is expressed to of hs 
mere grace and favour. 10 Ed. 3, m. 2, dors. 
A writto Winchelsea, a member of the Cinque 
Ports, and that was, * Quod omnes naves sınt 
paratz,’ both of the ports‘ et aliarom villarum ;’ 
and the reason is expressed, because without 
their help the king was not able to defend the 
kingdom ; and appointed them, by that writ, 
that the ships should be ready victualled for 
thirteen weeks; wherens the ordinary time was 
but for fifteen dsys,. Vas. 12 Ed. 3, m. 8. 
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There a writ goeth forth to the slıeriff uf Kent, 
and to tbe barons of the Cinque Ports, whereby 
they were all commanded to louk to tlıe custody 
of the sea-coasts; here are tlıe maritime towns 
and port towns juined tugetuer. 25 Ed. 3, m. 
22, dors. A writ to Southampton, ‘ ad congre- 
* gandum naves.’ In the same rall, ın. 8, more 
writs to other towns. Pat. 12 Ed. S, pars 4, 
nı. 3. There was a command tlıat all tlıat dwell 
within the isle of Thanet, from 16 to 60, should 
be ready to defend the sea-coasts, and this was 
‘ Juxta statum et facultaies.’ Rot. Alın. 13 
34. 3, nı. 12, Yarmouth charged witl 4 slips, 
and io each slip 24 men: whbereas usually it 
was but 21 men in a ship, now I think they 
are come to sixscore men in aship. There are 
an infinite number of rolls to thus purpose, to 
charge the port towns. 

I come now to my second disision, wluch is 
maritime towns. Pat. 48 Hen. 3, m. 4, dors. 
A writ went to the sheritis of Norfolk, reciting, 
Ibat ships and soldiers had staid there long, 
and that they were intending to depart, beeause 
their forty days were past: Command was, tlıat 
they should stay, “ donec aliud inde ınmandatum 
‘ fuerit.” Claus. 23 Ed. 1, m. 5, dors. There 
were writs directed to the sheriffs of Southamp- 


ton, Dorset and Wilts, these ıhree are all mari- 


time counties; A command, that they should 
raise three thousand men to defend tlıc coasıs. 
Pat. 24 Ed. 1,m. 17. A writ directed to tlıe 
sheriffs of Lincoln, York, and Northumberland, 
tu assist certain commissioners to take up an 
hundred ships,. wich a competent number of 
men, tbese are to maritime counties ; The like 
writs go to the sheriffs of Sussex and South- 
ampton, and these for tbe preparation of slıips, 
and to take them wheresoever they are to be 
found. Rot. Pat. 25 Ed. 1, m. 6, writs went 
to Southampton, Devun, Cornwal, Dorset, and 
many other places that were maritiıne towns, 
fur arresting of sbips, and raising of men. But 
the rolls I might ınost insist upon, are only 
these ; I'll but name then: Pat. 24 Ed. 1, m. 
16, Ex parte Reinem. Regis, et rot. 78, Claus. 
25 Ed. 1, m.\26, Claus. 13 Ed. 3, m. 14, pars 
1, dors. Scot. 10 Ed. 3, m. 22. By all which 
it appears, not only the ports, but the maritime 
counties have contributed towards the charge 
of the defence of the kingdom. And the other 
side do hardly deny it, but that the maritime 
towns may be charged.—I will open ıt plain, 
that it is for their ease to bring in the inland 
counties. This cause is not of so greut conse- 
quence, as is conceived ; for if the port-towns 
and maritime towns may be chargcd, then it 
bringeth but in the inland counties.. In Eng- 
land and Wales there are filiy-two counties, 
tlırty-three of Ibese are maritime covnties ; so 
the inland counties are but nineteen at the 
most, and they contribute but to a fuurth part 
of the charge for the defence of the kingdoin. 
And so much to nıy second division of mari- 
time towns. 

3. To the third division, which is of Inland 
Counties, that they have been charged ; I shall 
mauke tut appear, that the greater part of them 


have been charged formerly for this manner of 
Jefence. They objected, that the county of 
Bucke ıs an inlaud county, and that Mr. Hanıp- 
den dwells there; and thereiore no reason he 
sbould contribute to the defence; no inland 
county ever did is, say they. There may Le 
two reasons, why, in former times, the writs for 
the ınost part went to the ports and maritime 
c,untiee. 1. Because they have the benetit of 
tlıe seas by expurtation aud importation nf their 
goods. Ad, 2. Because tlıey are continually 
in danzer of pirates and rohbers; and far 
nearer tur a sudden defence, than the ınland 
couuties are. But this cannot be held for a 
sutlicient reason, that tlıey only that are near 
tbe danger should be put to defend the whole 
kingdom. 1 am sure the ialand countics re- 
ceive great pains and profits by tie commo- 
dities from the port-towns; and they are the 
more ın safety, the stronger the sea-coasts are 
kept: and therefore no reason but that they 
should contribute tuwards the charge of the de- 
fence of the sen. For all the writs, save one 
commission, have gone to be fur the general 
cefence of the kingdom; then no reason but 
inland counaties should be charged. If they 
say they never did it, it is a strange prescrip- 
tion, that because they never did it, they never 
will do it. A man cannot. excuse himself, that 
because be never paid.tithe to such a vicar, or 
such a parson, or tlieretore he will never 
pay it. 

I shall go to the records that charge the ın- 
land counties. Claus, 48 Hen. 8, m. 2, a writ 
directed to the mayor and bailitf of Bedford, 
an inland county ; it death recite, that divers of 
that town were called to go with the king to- 
wards the sea-cn&sts, ° contra hostilem inva- 
‘ sionem, et nunc Necesse est, et causas fortuil’ 
“ut levarı fac’ et eıpensas;’ and appoint at 
wbat rate they should levy ıt, the horseinen were 
to have eight pence per day, and the footmen 
four pence. Claus. 18 Hen. 3,m.7. A writ.di- 
rected to the sheriff uf Hiuntingdon, wherely 
the men of that couuty were commanded to go 
to Tondomanı from tuence to the sca-Cuasts, for 
the defence uf t"e kingdum. Kot. Scot. Ex. 
Remem. Rıgis 21 Ed. 1, m. 78, dors. A writ is 
directed to the slerifis of Berks, and tlus ıs tn 
distrain men to make good the custody of tlıe 
sea-cousts. Rot. 26 Ed. 1, m. 5. The like 
writs were direc’ed to the sherifis of IIertford, 
Essex, Nottunglhum, Derby, Huntington, Cam- 
bridre, &c. and almost to all the inland coun- 
ties, ‘ pro custoria maritima,’ allto come to 
London, and to go from tlence to tlıe sea- 
Cuusts, for the defvnce tliereof. Claus. 13 Ed. 
3, pars 1, m. 14, dors. A writ goeth out to 
Oxiord, * ad disiringendum,’ for wages, © pro 
° custodia warıtıma ;' one ımalı was distraeined, 
and he pleaded he had been charged in Wilts, 
and ought not to be charged ın another county, 
and for this there went a Supersedens. Rot. 
Viagii 1 Hen. 4, m. 10. A writ was directed to 
the sherifis of Nottingham and Derby, two in- 
land counties, and this was to proclamm ° quod 
“ oranes bomines, inter 16 & 60, paratı sint, dic.” 
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to go with the king, within the kingdom, where 
be pleased. Claus. 1 Ric. 2, m. 18. Writs 
were directed to the mayor and bailitis of Hun- 
teıgton and Cambridge. This roll is cited by 
the counsel for the defendant; and in part it 
makeıh for the defendant, aud ın part aguınst 
him. The eflect ofitis this: the writ is directed 
to the bailiff of Huntington, und this recites a 
forıner writ to provide barges, called Ballin- 
gers, with forty and fifty oars a-piece, like tn a 
gulley, at the charge uf the most rich men, and 
Uls was “ud custod. maris.’ And the like 
writs went to the towns of Nottingham, Glou- 
cester, and Warwick, and divers other places; 
these vessels were not devised then, I find theın 
used before in Edward the third’s time. In 
the Parliament Rolls, 2 Ed. 4, m. 22, the com- 
inons did complain that a commission was gone 
forth for the making of these burges. True, 
upon a petition of tie commons, tlıe king saith, 
he will advise with his lords : there is no more 
done; but upon this they cense. I have now 
done with the precedents on tbe king’s side. 

I shall now come to that which hath been 
said un the defendant’s side for their discharge. 
And, first, for the acts and petitions in farlia- 
ınent, which are weighty und considerable.— 
First, for the statute De Tallagio non Conceden- 
do, which was in thetime of Edw. 1, ithhath been 
doubted, wliether this be a statute or no. 1 
see no colour of doubt, but that this ıs a sta- 
tute; it is printed amongst the statutes, and 
ever accounted for a statute : and in the Peti- 
uun of Itight, it is recited for a statute. And 
0 say it is no statute, because the Parliament- 
Roll is wanting ; ıf it should be disallowed, it 
would draw a great inconvenience with it: for’ 
private men misht embezzle tbe records, and 
then if the records were wantivg, the act of 
parliament should be void. 

It is an act uf parliament, no question ; but 
the question is, swhecher the provision made by 
this writ, be within the meaning of this statute. 
—-And I conceire it is not; fur there are two 
words in this statute observable, Taillage and 
Aid. By ‘ no aid’ here, will you tnke away tlıe 
aid “ pur fils marrier, or“ purfaire fitz chavalier ?’ 
By “ no taillage,’ will you have ıt 20, the king 
shall demand no sum of money? Then if you 
will give it this large construction, you will 
take away all fines and amerciaments that are 
due to the king, all lawful impositions; and 
surely tlıis was not the iutent and-ıneaning nf 
tus statute: but it was only to take away all 
taxes and taillages that were unlawful. Ifthey 
were lawfal, this statute meddled not with them. 
— Now that no taillage isto betuken, it appears 
in the Parliament-Rolls, 13 Hen. +4, m. 42, 
where an oflice was granted by the king, with 
a fee, for the measuring of innen Aorh, that 
the subject ‚should pay him a certain sum of 
money fur every piece measured; whereupon 
at tbe parliament, the commons coınplain, that 
this was an unjust impusition, and tbey desire 
that they might not be charged with this kind 
oftaillage, which, as was apparent, was unjust, 
and so they bad present relief ngainst it, 

„VOL. 11. 


ı 


1637.—in the Case qf Ship-Money. [1074 


The next net of parliament is 14 Edw. 3, the 
second parliament of that year, three parlia- 
ments being held that year. The commons 
grant the king a certain sım of money, for the‘ 
great business he had as well on this side the 
sea, as beyond; but alter a cessation of the 
troubles, tlien the king is to be at the charge 
af the future deferce; thereupon tbe king 
granteth this shall not be had in aremplum, and 
that tbey shall not afterwards be taxed without 
parliament: and this is the strongest tluing that 
I have heard objected.—It requireth a good 
auswer ; the words are plain, no charge no 
question; but this is a charge. I looked into 
the Petition of Riglıt, and it is not there men- 
tioned, nor nmongst those acts of parliament 
that are in the margin ; but the reason why it 
was omitted, I know not.—I observe in this 
act of parliament a subscquent clause, that will 
go far to tbe.answer of this objection ; for nei- 
ther in the acts of parliament, nor in the Petı- 
tion of Right, is there any mention made of the 
defence uf tlie kingdem ; if the king had been 
bound to defund the kingdom, could the parlia- 
ment have accepted this as a kindness at his 
hands? 14 Edw. 3. This act was made, yet the 
aids continued, none of these writs found tıll 24 
Ed. 3, Rot. Franc. 24. Ed. 3, m. 9, & 26, there 
went out commissions to array men, to the 
counties of Sufiulk, Dorset and Somerset, for 
the defence of themaritime parts; within eleven 
years after the making of the statute, Rot, 
Franc. 26 Ed. 3, m. 5, the like #rits to the 
earl of Huntington, “ Considerantes quod omnes 
* incolz tenuntur de jure ad defendend’ in pe- 
‘ riculo;’ and that they shall array the men in 
this county, and to bring them © ad custodiend’ 
“ mare;’ and by this it is recommended for the 
erecting of beacons, which ıs the first direction 
of that nature ; so here isa new charge, and 
within eleven years after the making of the 
statute. The same year likewise there went 
writs to the sherifis of Nottingham, Derby, 
Salop, Berks, Middiesex, Bucks, Northampton, 
&c. So thouglı these writs go almost into every 
county, and divers otber writs of ıhe like na- 
ture, as Rot. Franc. 28 Edw. 3, m. 34, yetasI 
said in no act vf parliament extant, nor in any 
writ that ever went forth that I can find, there 
is any thing appears to charge the king with the 
defence of the kingdom, and in all of them, no 
distinction made bet:veen the port-towns, ma» 
ritime-towns, counties, and inland-counties ; 
but tlıat all of them are generally chargeabie. 
And for the rest of the acts of parliament, they ' 
all. mentioned in the Petition of Right, and 
therefore I pass them over. 'Ihere is in hose 
acts, provisıon against lvuans and grievances; 
but this clause, for the defence of the kingdom, 
L find it ınentioned in no act of parliament but 
this of 14 Ed. 3, before mentioncd. 

I will now come to the petitious ın parlia- 
ment: Rot. Parl. 13 Ed. 3, ın. 9,11. It was 
there declared to the commons, thaı the French 
had invironed the island of Guernsey, and all 
this was for detault of a nary upon the sea; and 
therefore it was neediul to consider how this 
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power, it would turn to his contempt, both at 
hame and abroad: and all this while che mat- 
ter is not 30 great, it is but parting with a lıtıle 


“might be regained. It was answered by the 
commons, I'hat concerning the right and guard 


of the ses, they desire to give no advice, say- 
ing, they have no cognizance of things concern- 
ing the sea; but ıf ıhare be occasion, the 
cinque-poris are to be charged:: and said fur- 
ther, that in the marches of Scotland, tlıey 
were to defend the kıngdom against tlıe Scots: 
but tbat this kind of defence should lie upon 
them, was never heard of.—I will give you an 
answer tn your acts of parliament, and peti- 
tions of parliament, by paronE of a case. I 
‚will admit you have an act of parliament as 
strong as you can make it, that tlıe whole charge 
of the defence of the kingdom should lie upon 
the king, and not upon the subject, in case of 
any sudden invasion. Admit there was a greater 
power at sen, than the king was able to make 
defence against; tlıen, I pray, whether should 
this not give way to the present necessity, or 
the kingdom should be lost ? Is it not better to 
endure a mischief, than an inconvenience'? 

If you say, theacts of parliament should give 
way to necessity, then you have answered all 
you have objected :— This is not the only case 
of necessity. I shall put you another case, 
when acts of parliament must give way to ne- 
cessity : that if a man be attainted of treason, 
he is disenabled to mherit by act of parliament; 
but if the kingdom should descend to such a 
man, then tlıe act of parliament should give 
waytoit. And shall not the acts of parliament. 
give way to netessity for defence of the king- 
dom? What though there have been petitions 
in parliament to have it decreed, that this kind 
of charge should not be laid upon tlie subject ? 
Admit it had been so decreed in parliament, 
yet by the law of equity they ought to be 
charged ; and ın all reason they pught to be 
ehbarged towards the defence of be Eingsom ; 
and that for three respects. 1. For the ren: 
son given in the writ, * Quod omnes tangit per 
* omnes debet supportari :’ which is but equity. 
3. The king is trusted with the defence uf the 
kingdom, and therefore it is fit he should have 
means wherewith to do it. 

But you say he may call a, parliaınent, and 
they will give him means wherewith to do it. 
it is true, this thing in question, if it had been 
done by parliament, it had been done by the 
happicst means ; but because he might have it 
by parliaınent, must he therefore have it no 
other ways? Tie question now is, Whether 

. what is done, may be done without a .parlia- 
ment or no? What is done, is done by’ the 
reat seal, wluch is the next authority to a par- 
-Jiament, What if an enemy had come before 
the parliament had met, or before tbey had 


granted any aid, should ıhe safety of the king- 


dom depend upon such contingencies? God 
forbid. Will you have forces .on botlı sides, 
aud restsain the king to his power by parlia- 
ment, which may be so dilatory, that the king- 
dom may be lost in the mean time ? 5 
3. Many inconveniences might happen both 
to tbe king and subject, if this should be suffer- 
ed: ifthe king should be restrained of his royal 


mioıey * secundum statum et facultates.’—-It m 
true, as Mr. Holborne hath said, That ın former 
times they have been careful not to leave wo 
much power to the king; but you would leave 
so litıle as would bring, him in contempt borh 
at home and abroad, The worst that comes 
to the subject, is but to yield their help to tr 
king, in such times of danger, with a small part 
of their estate ; and then it would make forejer. 
nations that know of it afraid of us, which now 
by this occasion have encouragement to at- 
tempt that which otherwise they would not. 

It hath been ohjected, That ıf the king mar 
raise monies is this manner, many inconwe- 
niences would follaw, and it would be a means 
to keep back parliaments.—To this objection 
I answer, It is no means to keep back a par- 
liament; for there are many other causes o! 
calling a parliament, besides for the defence of 
the kingdom:: as, for making good laws, re- 
dressing of grievances, &c, The king may be 
engaged in a foreign war, and the subject must 
help him. But to call a parliament always s 
not necessary ; for when ıhe kingdon was ın 
the greatest danger that ever it was, as im 1588, 
and the rebellion in the North, yet no parlı=- 
ment was called in either of these dangers. 

Next they object, That if this course be ad- 
mitted, the king may pretend a danger when 
there is none; or a great danger, w it m 
but small: and so may raise a great sum of 
money, and the subject shall have but little 
benefit thereby,—T shall give three answers to 
this objection: 1. Ifthis power be ın the king, 
and that power be just and equal, then it ıs 
not to be taken from him, because he may mis- 
employ his power. If he misuse his power, the 
fault is his. 2. This objection cannot be made, 
unless you suppose-injustice in the king: make 
what laws you will, ıf the king be unruly, he 
will break through them, 3. If it so falls out, 
that the writ going out upon this pretence, and 
that great sums of money aıe levied, and the 
monies employed to another use, it were a 
great inconvenience ; but in this case there ıs 
no such fear, for the writ is expressiy to make a 
sbip; and if they would have taken any ad- 
vantage upon that, tbe counsel ouglıt to hare 
pleaded it, and the Judgment ought to appear 
there upon record. There appears no money 

in this case to be coming to hid majesty's 
hands; but it ıs said in the writ, * volumus 
‘ autem,’ &c. we will that no part of the money 
be .converted to another use than to the build- 
ing of a ship. 

Then they object, That by the same reason 
tbe king commandeth his subjects to proride 
one ship now, he ınay command two ships the 
next year. To this I answer, If the danger be 
greater, the defence must be greater, and then 
the supply must be greater ; and no man can 
suppose that the king will impose that on his 
subjects when there is no need. 

shall aow oome te the two last axeeptions, 
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First, That tbe power cannot be given to the 
sheriff by the writ 4 Aug. to tax every man 
* secundum statumı et facultates;’ that ıhis is 
too grea: a power to be committed to the 
sherif. Tothat I answer, That I conveire the 
sheriff to be the Attest man, and most indifferen: 
for that purpose; for if there were commis- 
sioners, or many men appointed for doing tlıere- 
of, they might perchance be partial to their 
friends: And the sheriff having all ıhe free- 
holders names, and the bailiffs for his ministers, 
that know the estates of most men; therefore 
out of all doubt he is the fittest person. For 
the exception to the Scir’ Fac’ it hath been 
objected, ‘That the king cannot by that course 
levy moneys, because the king having no in- 
terest in the money, he cannot levy ehr Scir’ 
Fac’; neither doth it appear in the writ, to 
whom this money is to be paid. I confess this 
point, un not spoken to by the defendant, 
ıs of most difüculty. Thougb no person cer- 
tain is named, to whom this money is to be 
paid, and the sheriff is only to levy it according 
to tbe writ, nnd the king providing a slıip, I 
suppose that Scir’ Fac’ may issue for it; for if 
& common person claım any thing, or be 
wronged, or deberred from hıs right, he hath 
by the law a writ for hisremedy: and shall not 
the king have the like remedy for this ship, 
being for the defence of the realm in general, 
for which he is intrusted, to prevent a wrong to 
be done to this common-wealth; But in this 
case, the Scir’ Fac’ ıs not for Mr. Hampden to 
shew cause, why he doth not pay the money to 
the sheriff, but why he doth not pay the money 
he was assessed towards the akıng of the 
ship ; which for aught I know, when it hath 
done the service, is the subjects again, at whose 
cost it was provided, for ıhey might either have 
hired a ship or bought a ship. In Fitz-Her. 
Na. Br. it is held, the king ınay, for the good’ 
of his people, send forth writs for removing 
common grievances, and for repairing of bridges, 
and the like: And why may not tlıe king send 
forth writs, for s0 necessary a service as to’de- 
fend tie kingdom ? Claus. 1 Rich. 2, m. 7,a 
writ went out to the mayor and hailiff of Ox- 
ford to repair the walls and ditches about the 
town ; and why not as wellto repairthe wooden 
walls of the whole kingdom, as the walls and 
ditches of a town? The king hath charge and 
puwer over all, to see all done. 

Bat it hath been said, When this money is 
gathered, we know. not what becomes of it. I 
answer them with the common roll in Scacc’ 
9 et 25 Ed. $, where a commission went 
forth to levy money for maritime defence, but 
what was done tliereupon is not expressed. 
But at that time there was a cause adjydged in 
the excheäuer, itisa Norfolk cause, where divers 
being commanded to go to tlıe wars against the 
Scots, and had thereupon armour and wages 
allowed ıheim; afterwards’ comes a counter- 
command te soıne of them not to go, and two 
men that bad went not. hereupon a 
writ went out agamst them, and tbe jury found 
the one guilty, and he was ordered to pay back 
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the money ; but the other geing to the wars, 
afterwards, by a second direction, was quit: 
And tlıe first gave security fur the repayırrent. 
ot his wages, heing 308. and a'so fur the armour. 

Jt hath, lasıly, been objected, That this taxe- 
tion ought to be © secundumn legem et consue- 
‘ tudinem Anglie:’ and that ought not to be 
by writ, but by parliament.—To this T answer, 
That from king John’s to Henry 4’3 time, there 
hatlı been an usage and custom to send forıh 
writs of this nature, and since ıhat time till now 
not the like command. About Henry 4’s time, 
began your tonnage and poundage: s0 long as 
be had that, the defence was at his own charge. 
There ıs no act for taking tlis charge by writ 
away; it is become a general custom, and the 
general custom makes the law of England; and 
we are to examine und try new causes by the 
old law, and now compare this with what hath 
been done in former times. 

1 shallmake an end: For my own part, I am 
persuaded in my conscience that there is im- 
minent danger : I am satisfied in it, both by 
the king’s writ, and that which ıs apparent to 
every one; and there is a ırecessity this danger 
should be prevented. I do conceive this writ 
to be grounded upon tlıis danger of Haas ie 
and that the danger appears sufliciently ın the 
writ.—Tberefore I conceive that the proceed- 
ings are legal, aud that there is good and suffi- 
cient cause to charge Mr. Hampden, and that 
he ought to pay the 20s, assessed upon him. 


The Arcuuext of Sır EDWARD CRAW- 
LEY, Knt. one of the Justices of Coim- 
mon-Pleas, in the Exchequer-Chamber, in 
the Great Cause of Suse Moner. 


The record hath been opened, therefore I 
shall spare that labour. ] conceire the Case im 
question to be this: Whether the king, by bis 
right of sovereignty, may charge the subject, in 
case of necessity, to contribute with him to the 
necessary defence of the kingdom, without the 
subject’s consent in parliament? Mr. St. John, 
whoni I take to be the mouth of the defendanr's 
counsel, confesseth, That this question #8 not 
so much de re, of necessity, but de mode, if 
done without parliament. 

' This is one of the greatest cases thar ever 
came in judgment befure the judges of the law. 
The kiug’s right and sovereignty, ına high point, 
is concerued, and the houour and safety of the 
kingdom, on the one side; and the liberty of 
the subject, in «he property of his gonds, on 
the other side.-—This is the first cause that ever 
came to judgment of this-kind, that I know of, 
Kings baye not suflered their rights of sove- 
reiguty to be debated at the bar, as now it is; 
for these are Arcana Kegni, not fit for public 
debate. The use of law was to have causes 
debated ? as saith one, no man knows what 
metal the bell is of, until he hears it ring. This 
beli hath been rung very roundly and labori» 
ously on botb sides. 

The subjects have objected, that they may 
bring actions against ofkcess of the king for 
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assessments by virtue of tlais writ. But for ıhat 
I find no precedents, save only one, which is 
26 Ed. 1, the abhot' of Robertsbridge’s case; 
and he was taxed double for this matter of de- 
fence of sea and land, in two several places: 
and therefore he brought his action to be dis- 
charged in one place. But in cases of this na- 
ture, they petitioned in parliamment to tbe king 
for redress, as appears.by many precedents. 

‚ In Bractou, who wrote after IIen. 3’s time, 
and inclined to those times when the liberty of 
the subject was strongly maintained, he saith, 
‘totum regnum petatur, &c. They used to 
petition te king; but now you have actions 
brought against the king's officers in the King's 
Bench, Common-Pleas, and bere in this court ; 
and it pleaseth the king to bring thıs Scir’ Fuc’ 
to the end tlıat the right of this cause may be 
tried by the judges of the law.—In 11 Rep. 
and Coke’s Comment. on Littleton, fol. 10, it 
is said, That the laws and customs of the par- 
liament are obscure: “Lex est consuerudo 
‘ parliamenti, qusrenda est ab umnibus, ignota 
 amultis, et cognita a paucis.’—As Tully said 
of one that would define, antma, and said it 
was musica harmonia, that was, a musician, 
‘Homo non multem recessit ab arte sun :’ I 
for my own part, will keep myselfto my own 
art of the books ofthe law and statutes, And 
it I use the help of others, I hope you will 
pardon me for that. 

I will briefly propound nıy order and ıncthod 
througliout the case. 
few iinpertinent discourses, which are not in 
the record, as being out of the ring of this bell. 
2. I shall propound, that the sule care of de- 
fence, at sen and land, ‘ Jure Regio,’ apper- 
tains to the king, and none other; and that he 
is the sole judge of this. 3. That the: sole 
charge of defence, in ordinary cases, regularly 
and legally appertaineth to the king. 4. That 
«he extraordinary, charges of defence ought. to 
be supplied by the parliament, and upon this 
rule, ‘ Quod omnes tangit ab omnibus debet 
€ supportari.” 5. Ifthe defence be of necessity 
and Ihe danger great, and so great as the king’s 
revenue is not suficient to supply the occasion, 
then the rule comes to be in use, © Qui sentit 
. * commodum sentire dehet et onus ;’ and if it 

be general, * Quod onınes tangit, ab omnibus 
.“ debet supportari.’ 6. That ın tlie defence, 
\wbere all ought to join, the sen and land ought 
to assıst and contribute the one to the other. 
7. 1 say, ıhere are some particular cases, in 
which this charge of defeuce cannot be imposed 
by parliament. 8. Thatthe king solely is in- 
“ trusted, by the law, to iımpose tlus charge upon 
the subject. And,9. These being my generals, 
I shall come to mıy minor, and conclude tlıat 
this charge is justly impoused by the king, with- 
out parlianıent, 

Asto the first impertinency, you spenk of 
tonnage and poundage : is there any such grant 
on record? Shall wetake notice of a thing 
that is not in rerum natura ® I say, I wish it 
had beon granted, for ‘ Qui adimit medium 
* demit finein:’ be that taketh away the ordi- 


1.1 will remove some. 


nary means of preservation, is the autbor of 
run and destrnction. You see ıt is taken, but 
you cannot tell by what rieht. If ıhis were 
material, you wronged your client, you pleaded 
it not: and if it is not material, you wrungeil 
us, and your auditurs, and yourselves, to Lalk 
of £. 

You say, this Ship-Money hath been charged 
for these tlıree venrs together ; is this discourse 
witbin the record ? If not, you speak without 
book. You say, the king hath imposed great 
sums of money upon merchandizes: but what 
is tIs 10 te business now in question —Tben 
you talk of a property the subject loseth 
ıherebv; but tbis rather to abuse the people 
without either colour or shadow. It was “ad 
* faciendum,’ or rather “ inhciendum populum.’ 
if you at the bar had not spoke it “ argumenti 
© gratia,’ it could not but have proceeded out 
of the depth of malice, or igsorance, or borh. 
If one be found guilty of nıurder, and the Judge 
knoweth the contrary, what shall be done? He 
ought to acquaint tlie king therewith; for ıt ıs 
the king’s right of sovereignty to pardon, but 
the judge huth no such power. I say, the 
whole care appertainetli to the king only, and 
he is the sole judge both of the defence at sea 
and land. Fitz. Na. Br. fol. 113. “Leroy de 
° droit saver et detender son realme al bien 
‘ vers la mere come vers les enemis.’ Regist. 
fol. 127. * Rex, &c. pro co quod nos dignitatis 
‘“ nostre regni ad providend’ salvationem regni 
“ nostri circumquag; sumus astricti.’. Fortesque 
cap. 37. * Omnes potestat’ regis deferre, &c. 
“in defensione et tuitione regni.’ Ithink no 
man can well oppose this. : 

But we will come to the third. The sole 
charge of the defence regularly and legally ap- 
pertains to the king. Bract. fol. 1. “Inrege, 
‘ qui recte regit, h2c duo sunt necessaria, arma 
‘ etleges, &c.’ with which words accords Jus- 
tinian, ın his Prosmium, from whence that is 
taken in Plowden, fol. 315, in the Case of 
Mines. One reason why he saith royal mines 
belong to. the king, is, beeause he is the head, 
and the people his members. And he is to 
pre=erve the subject two ways: by arms to de- 
tend them against all hostility ; and by law, to 
preserve them from injuries. 3 Rep. fol. 11. 
The body, lands, and guods of the king’s debtor 
were liable to execution; * qui thesaurus regis 
‘est pacis vinculum et bellorum nervi,’ Rep. 
11. The king’s treasure is the ligament of 
peace, the preserver of the honour and safety 
of the realm, and the sinews of war; and is of 
high estimation jn law, in respect of the neces- 
sity thereuf; that the embezzliug of treasure 
trove, though not in the king’s chest, is treason. 
And treasure, and other valuable things, are 
so incident to the crown, that they cannot go 
from the crown. He hath on the land, ward- 
ships, eschents, amerciaments, &c. for the 
maintenance of his.honour and dignities royal. 
For the sea he hath whales, &c. Tbese do httle 
towards an army to defend tlıe sea. The rea- 
sou why the king bath the cüstoms, is for the 
protection of merchants upon the sea, against 
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pirates and enemies of the realm. So I shall | case, if reparation must be done, then cometh 


conclude this point, That the orrlinary defence, 
both for care and charge, of sea and land, doth 
appertnin to the king. 

The next is this, which is my fourth head; 
That the extraordinary charge of defence regu- 
larly ought to be supplied by parliament, and 
caunot be done witlimut it. Albeit subsidies 
be of gift and grant, yet this is of right and rea- 
son; the king is puter putrie. If the son give 
to the father when he wants, it is his duty. 19 
Ilen. 6, the rector of Cheddington’s case, whe- 
ther the king may grant a discharge of a 
fitteenth ? If the king may grant a discharge to 
one, so he may dotoall. It is against Jaw the 
king should not have subsidies of his people, in 
case of necessity and danger; the same law 
that willeth the king should defend'tlie people, 
tells us we should grant to the king nids for the 
defence. This is to be done in purliament re- 
gularly; and that this extraordinary charge 
cansıot be imposed but in parliament, these are 
their objections. I come now to the statute 
e Tallagio non Concedendo, which without 
question is a statute,. being in our printed 


this rüle, “ quando ipmpotentia excusat, tunc 
‘ qui sentit commodum sentire debet et onus.’ 
And ifhebe not able to do it, the charge being 
so extraordinary, shall he not have contribu- 
tion? The law compelleth not impassibilities. 
So the king is bajınd to defend the kingdom by 
laud and by sea: but if the defence be so great, 
and the danger tends to tlie subversion of the 
kingdom, and the king not able to make de 
fence, the king and his subjects ought to con- 
tribute to this charge, in due proportion. * Ubi 
‘ est eadem ratio, ıbi est eadem lex.’ If the 
law shall make this provision for a small level 
of ground, @ fortiori for the commpnwealth, 
in the time of extraordinary danger and ne- 
cessity. 

Sixthly, In this Joint charge of defence, the 
land ought to assist the sea: nay, it is not pos- 
sible that any island should be defended with- 
out wooden walls ofthenavy atsea. Canutus 
the Dane entered the Thames mouth with an 
army, and afterwards went and landed in Dor- 
setshire : and again shipped his men, and en- 
tered the Severn : then he went into Worces- . 


books; and in the Petition of Right, 3 Car. it | tershire, then he sailed back again to other 
ıs recıted as a statute, and established: the | parts of the kingdom : so he that is master of 


words of that are, ° Nullum Taliagium sine 
* assensu Parliamenti.” And 14 Ed. 3, cap. 1, 
there the king expresses himself, he will not 
iımpose any charge or aid on the subjects, but 
in parliaıment. Fortescue reciteth tiis to be 
the law, © No charge without parliament.’ And 
Bodinus, lib. 1, fol. 97, saith, “ That the sta- 
tutes of England are asa buckler to defend the 
subject agaınst the king, for laying auy charge 
upon then Lut by parliament.” And in his 
sıxth book he magnihieth this, kingdom for the 
due observing this law. Other kings, in this 
point, have no more power than the king of 
England, for that it is not in the power of any 
prince in the world, and his pleasure, to raise 
taxes on the people, no more than to take ano- 
ther man's goods froın him. Aud yet, never- 
theless, ifthe necessity and danger of’ the com- 
monwealth be such, as it canuot stay for the 
callıng of a parliamenr, the king in his wisdom 
a.ıd feresight ınay lay a charge without their 
consent ; and thıs 13 by the law of jus gentium, 
the rule of law and reason holdeth ° quod 
‘ omnes tangit ab omaıbus debet suppörtari.’ 

And so I come to my fifth head, Ifthe de- 
fence bp of necessity, and the king’s- treasure 
doth not suffice to defray the charıre, then, in- 
stead oftherule “ quod omnes tangit, &c.’ this 
rule succeeds, * qui sentit commodum, sentire 
‘ debet et ouus.’ If the treasure of the king 
will not defray’ the charge, I do not conceive 
hie ıs bound to sell or pawn his crown, or his 
lands, though some princes have been so cour- 
teous to do it, and paid it again. 

You'say at the bar, he must spend all, and 

more if he had ıt. I will put this case in the 
“10th Rep. One is bound at the common law 
by prescription to repair a wall against the sea, 
yetin case of necessity, in avoidance of public 
muschief, the prescription ceaseth ; yet ın this 


the sea, may make great spoil upon the land at 
plensure. The Netherlanders havıng a great 
navy, the Spaniards fortified strongly ; as soon 
as the wind served they set sail, aud were 80 
miles off before the Spaniards could-march with 
their forces to make resistance; the Nether-. 
lauders presently got a strong place, and after- 
wards sailed to another place, and took that 
also. These are no new examples, for islands 
to be masters of the.sea. “Our grand army ın 
1588, at Tilbury, what good had they done, ıf 
the Spaniards had been masters at sea? Ik ıs 
not possible for an island to be safe, without a 
navy atsea, as appearcth in sir Walter Raleigh’s ° 
History ofthe World: and ifthe sea must de- 
fend the land, why should not the land be con- 
tributory for the defence of the sea and land? 
There are several precedents wbere writs have 
gone to inland counties, to charge them to go 
to the custody ofthe sea. Claus. 48 Ilen. 3, 24 
Ed. 1, 26 Ed. 3, &c. Writs have gone ınto 
Berks, Oxon, &c. inland counties, to com- 
mand them to contribute towards the deience 
ofthe sea. 

To the serenth, That ın case of instant dan- 
ger, the imposition cannot be by parliament, I 
will here consider ihe nature of the danger, as 
Mr. Solicitor readily pursues it; ifit concerns 
the essence, subversion, destruction, and ruin 
ofthe kingdom, or the dishonour of the king- 
dom, * Quando Hannibal ad portas,’ for the 
senators then to sit down in their robes, is ra- 
ther a charge to tlie commonwealth, than 
aught else. It is no time then to call a parlia- 
ment, no well-advised man will think ic fit; 
here are ‘ pericula visa,’ the danger ıs certain, 
none will say it is fit to call a parliament.— 
This kinagdom of England hath been four times 
eonquered, and therefore we have reason to 
foresee the danger;; first, by the Romans, then 
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* suddeniy, and such impositions laid upon tie 


by the Saxons, then by the Danes, and last by saubiecis Are jest andneramary Ti ncke 
subjec Jus . 


> the Norınans. 


Tbe moralists do make three parts of Provi- 
dence. 1.‘ Meimoria preteritorum.’ 2. ‘Per- 
© spicientia prasentium.’ And, 3. “ Providen- 
© tıa futurorum.’ It much concerns the king, 
the head of the commonwealth, to be circum- 
spect in the prevention of public danger ; con- 

‚jectures and probabilities are to be regarded. 
ow put the case upon a probable and violent 
“presumption ; a potent enemy is prepared and 
readyto come. Is it not fit there should be a 
defence prepared instantly? Besides, there 
may be just reason of state, why an enemy is 
not fit to be revealed in parliament; for if 
great preparations be, and very probably 
against us, then to discover them to be an ene- 
my, is to give them occasion to become a chal- 
lenger. No man can know the certain event 
oftbing. One may be a& friend, in shew, to 
the kingdom, or & neuter, not yet openly dis- 
covered; yet we may be mistaken in’our Opi- 
nion oftbem. Ileave this to your considera- 
tion, whether it be fit, or no, to discover our 
tbouglıts, in parliament, of an enemy ? 

Tbe eighth thing ıs, That in these cases, of 
necessity and danger, the king, jure gentium, 
may charge the subject, without his consent in 
Er iaıment, by his regal prerogative ; for in the 

ing there are two kinds of prerogatives, regale 
et legale, which concern his person, lands and 
g00d3. 

Now for the prerogutivesroyal of a monarch, 

‚they may be resembled te a sphere ; tlıe primus 
motor is the king. It is obserred, that every 
planet but one hath a little orb by itself, that 
moveth in its petty compass : So.the center is 
the commonwealth, the king is the first mover. 
I will repeat some of these prerogatives, for 
they are by all laws, and by our laws.The 
first regal prerogative is this, that containeth 
all tbe rest, That the king may give laws to his 
subjects; and this doth not detract from him, 
when he doth it in parliament. 2. To make 
peace and war, 19 Ed. 4,6. 3. To create su- 
preme magistrates. 4. That tlıelast appeal be 
to the king. 5. To pardon uffences. 6. To 
coin money. 7. To have allegiance, fealty, and 
homage. And, 8. To impose taxes, without 
common consent in parliament. These are the 
principal, and there are many more of them, 
and allowed by law. Comines, fol. 179, saith, 
< That if the cloud beseen but afar off, the king, 
“ without the consent- of the subjects, cannot 
“tax them ; but if che cloud be over-head, the 
< king may callcertain wisc persons to him, and 
© tax his subjects.” You say, That if the kin 
dotlı move a war offensive, there’s time enoug 
to call a parliament; if defensive, the cloud is 
seen long before. But, oh, good sir! is this 
always true ? Is not the cloud sometimes even 
vver tbe head, before descried? If you read 
Comines, he will tell you, That in times of 
peace we ought to forufy. ° But in these 
t cases, where the danger is imminent,’ saith 
Bodinus, lib. 1, cap. 47, “the king ought not 
‘0 expbct a parliarnent, but is to Taise monies 


opinion of those wuißers, who wrote notaccord- 
ing tothelaw of any one kingdom, but accord- 
ing to the law of reason. I could vouch these 
two authors, concerning the right of sovereign- 
ty which they gave to kings, to impose charges 
on the subjects, without consent ot parliament, 
in time of necessity. s 

But what if the king will levy money, upor: 
pretence of defence, in tiıme of danger, and ds- 
pose of it otherwise, and the danger not so ap- 
parent? I say, so pious and just a king wi: 
nerer pretend a danger, if it were not re vers. 
And if any man will think tbe king will charse 
himself and his subjects to no purpose, far be x 
from my thoughts to tlink so. This moner. 
thus taxed, is employed accordingly, for tie 
defence of the kıngdom, together with the 
king’s own money; which he would not ds 
upon pretence. 

Again, the king is paler patrie, therefore, b+ 
the law of nature he is entrusted with the Je- 
fence of the kingdom: and tbis power to tar 
his penple, is but a consequence of that. 

To say, in time of extraordinary danger and 
necessity, * Boni viri sunt sibı leges,” I say, for 
every man to be his own judge, is for ererv 
man to do what he listeth. Mr. Holborne teils 
you, Tbat if it rests in the king’s power thus to 
tax the subjects, whereas Mr. Hampden is now 
taxed 205. he may the next year be taxed st 
201. for, saith he, ‘If the king may tax when 
‘ he will, then he may what he will’. It ıs an 
ill consequence yeu make of it; you magniiv 
parliaments, great reason we have for it; ler ws 
do so of kings : let none think dishonourablr 
of kıngs; no question they will regard the laws 
of God; and to make such objections, is not 
handsomely handled. 

Now we come to Precedents, and Acts of 
Parliament. For precedents, ıny brother Wes- 
ton hath taken pains to repeat them, thereiore 
I shall not.—Two precedents the defendant's 
counsel bave much relied on, Rot. Parl. 2 Rieh. 
2, pars 1. J have here the Record; and ın 
truth, it were a great ease to the judges, and to 
the cause, to avouch them truly. Thies of Rı 
chard 2, was in his minority ; aud no order be- 
ing taken for the defence of tbe kingdon 
against the next summer, nothing was found ın 
the king’s Exchequer: a council was calied, 
and’ fur conclusion, they say, They casnot re- 
medy this mischief without a parliament: 


'whereupon a parliament was called; and in 


the mean time the king having monieslent him, 
he gave security to repay it.—Consider this, 
‘the king was at this time but an infant; it was 
in a very troublesome time, many of those 
that were parliament-men made default to at- 
tend, excusing themselves, that they had other 
business. This then that was done was but a 
resolution'in troublesome times ; this is no such 
binding business, that it shwuld be made so 
much of.—And Rot. Parl. 2 Hen. 6, m. 22, a 
commission: went forth for the providing of 
barges ; and the coınfuons petitioned to avoad 
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this charge, end prayed that the commission 
might be repenled. And the king Bpn this 
calls in tbe commission. Sball this be a dis- 
claiıner ofthe king’s right? He saitb, he will 
speak with his lords. 'This is only a satisfac- 
tory answer. Besides, the king was but an 
usurper. Now to say this answer of the king's 
is na resolution in the case, is a great mistake.— 
He that willgo through this load of precedents 
that have been vouched on both sides, he had 
need to have more tiıne than Mr. Holborne, 
wbo spent four days. 

You havealledged precedents both before the 
Conquest and since: that of the Danegelt, 
though it was a heavy yoke, yet it was necessa- 
ry to be burne: whether ıt was granted by par- 
ljament or no, non constat. I say, it is a good 
precedent, and I hold it good without parlia- 
ment. —Some distressed kings, as king John, 
Henry 2, and Richard 2, they did indeed do 
that by borrowing, which they might have took 
of right. 

Now, tn give an answer to the statutes of 25 
Ed. 1, and 14 Ed. 8, and the Petition of ‘Right 
vf3 Car. Admit, I say, there were an express 
act, That the king, were the realm in never so 
much danger, sbould not have aid from his sub- 
jects, but ın parliament, it s a void act ; will 
any man say such an act shall bind? This 
power is as inseparable from the crown, as the 
pronouncing of war and peace is: such an act 
ıs manifestly unreasonable, and not to be suf- 
fered; saitlı Doctor and Student, To foliow 
the words of the law, were, in some cases, in- 
Justice, and against the good of the common- 
wealth ; wherefure, in some cases, it is neces- 
sary to leave the words of the law, andto follow 
that which reason and justice requireth : and to 
that intent equity is ordained, which is no other 
but an exception of the law of: God, or. law of 
reason, from the general rules of the law of 
man: Which exception is tacitly understood, 
in every general law. This imposition without 
parliament appertains to the king originally, 
and to. the successor ipso facto, if he be a sove- 
reign in right of his sovereignty frum the crown. 
You cannot have a king without these royal 
rights, no, not by act of parliament. 

Again, these acts bind not, for that favour- 
able construction, in case of the king, is to be 

had ın all cases, Doctor and Student, fol. 97. 
It is not possible to make any general rule in 
Jaw, but ıt shall fail in some particular case : if 
a law were made in a city, that no man, under 
paın of deatl, sheuld open the gates of the 
ciıy before sun-rising, yet if the citizens, before 
that hour, flying before their enemies, came to 
the gates of the city, and one, for saving the 
citizens, open the gates befure the hour a 
pointed, yet he oflendeth not the law, for that 
case of necessity is excepted from the said ge- 
neral law by equity. So "for ıhe statute in 
Edward the third’s time, not to give any relief 
to a standy beggar, 2 pain of imprisonment ; 
yet if one relieves him with elothes in the ex- 
tremity of cold winter, t0 save his life, he shall 
be esonsed by tbe same ‚statute,  By-such-en 
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ezception of ıhe law of reason and equity, a4 

aforesaid, is this power reserved to the king. — 

Impossibilities are to be exoepted out of all 

laws: * Nemo tenetur ad impossibilia.’ Po- 

vertyand impsssibilities, as one answered, were 

Bars miglıty goddesses tban either force or 
ve. 

But now you will say, where is this danger ? 
How dath this necessity appear ? Jf you would 
find it, you need not to enquire for it either by 
sea or land; but in this very record, the writ 
sheweih, and the most favourable construction 
is to be had for the king; as io Plowden’s 
Comment. 336, the Case of Mines of gold and 
copper.—Now ull this while I bave been in the 
general, and in a manner in propositions; I 
come now to application, Before I descend to 
it, I shall sbew upon what part ofthe record I 
shall ground myself. Though in tbe Mittimus 


it be “ salus regni periclitabatur,’ which is seid _ 


to be metaphorical, for that it asketh no great 
answer ; it is good enough, as in the writ of 
Oyerand Terminer, “omnes qui habent dam- 
“num vel salvationem,’ are bound to contri- 
bute. Will you bind the king to the language 
of J.S.? May he not express himself in what 
legal manner he pleaseth? x 
You say, that this phrase of salus regni is 
too general: ıf it be alledged, and you demur 
upon it, you confess this for the most advan- 
tage for the king; as in the Case of Mines. Is 
is not alledged in the Scir’ Fac’; this might 
have been madea good question. —But without 
all these, I conceive the writ 4 Aug. containeth 
the causes for this great preparation, and ex- 
presseth tbem in particular. What if it were 
no more but this, lest we should lose the domi- 
nion ofthe sens? What is it to be called De- 
minus Maris, and not to maintain it, but to 
suffer this princely honour to perish, and others 
to become masters of it? What havocand con- 
fusion would follow? And this is the true in- 
tention of the issuing forth of this writ. 
Next, ‘ Consideratis etiem periculis, &c. 
that is, the danger is so evident, and so great, 
in these warlike times, thet of necessity de- 
fence must be made, both by sea and land.— 
Next is great oppression used at this time, 
‘ Datum est nobis ıntelligi quod predones, &c.’ 
that tlıe pirates do take and spoil our mer- 
chants, carry our men into captivity: whatwill . 
you to this? Let them take our men, and 
let us have a parliamenut, and we will bring 


‚them home agaın : the land was never without, 


thieves, nor the seas without robbers. 

Next, ‘ paratum periculum et preparans, 
&c.’ Now these ships go for the defence of the 
sea agaiust this danger, ° et vestrum et vestro- 
rum.‘ The writ saith the whole kingdom is id - 
danger, both by sea and land ; and you bave 
confessed this by your demurrer.--But you 
complain before you are hurt, because you 
have seven months liberty, a parliament might 
be called in that ime: now in this time of im« 
minent danger, it is no timeto call a parlia- 


mıenit, 
Yon say it bath tontinusd for three yanın, 
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Put the case the danger continueth for three 
years, and then ceaseth, and then the king 
ceaseth to lay a charge, and the danger begins 
agaiıı the next yenr;.what! Shall not the king 
require aid asthe danger increaseth ’— And now 
to conclude, without repetition: it dorh appear 
by this record, that tlie whole kinrdom ıs in 
danger, both by sea and land, of ruin nnd de- 
struction, dishonour and oppression; and that 
the danger is present, imminent and instant, 
and greater {lan the king can, without the 
aid of his subjects, well resist: whether must 
the king resort to parliaments? No. We sce 
the’danger is instant, and adınits of no.delay. 
Shall we go home, and sit together in careless 
“ security ? Not so. But let us resort to our 
pious and just king, whose prerogative and 
right of sovereignty is to defend the realın, and 
to maintain his subjects liberties. And so I 
give Judgment for I king. 


The Arcvument of Sir ROBERT BERKLEY, | 


Knt. one of the Justices of the Court of 
King’s-bench, Feb. 10, 13 Car, 1637, in the 
Exchequer-Chamber. 


Tue Case. 

In Aug. 11,ofthe king’s reign, there issued 
out of the court of Chancery his majesty’s writ, 
directed to the sheriff of tlie county ra Bucks, 
and the head otlicers of villages and burnughs 
in that county, “et probis hominibus,’ that is, 
to all the king’s good subjects, * in onınibus 
° villis, burgis, et aliis locıs in coım’ Bucks.’— 
I may eall this writ, a special writ, or a com- 
mission upon the case. It isnota sic volo; ıt 
beginneth with Jivers weishty reusonsor causes, 
pro ratione, of the issuing of it ; as, 1. Hisma- 
jesty had intelligence tlıat certain pirates, 
‘ et maris grassatores,’ as well Mahomcetauns as 
others, were congregati upon the sea, “ quod 
“ ab olim per gentem Anglıcanam defendi con- 
“ suevit;’ and did.daily rob and“spoil the ships 
and the goods of the subiects of the king, and 
of his confederates, and did captivate the per- 
sons of those whom they took.—2. His ma- 
jesty did conspicere, that those men did * nari- 
‘ gia indies pr&parare, ad mercatores ulterius 

\* molestandos, et ad regı:um gravand’ nisi citius 
‘ remedium ponatur.’—3. llis majesty did con- 
sider the perils, “ que undique i.lis guerrinis 
‘ teinporibus imminebant, itä quod regi tt sub- 
° ditis suis dufensioni maris et regni, omni fes- 
“ tinatione, quä poterit, conveniebat accelerare.’ 
—4. His majesty’s royal resolution was, “ De- 

 * fensioni regni, tuitioni maris, securitati subdi- 
‘ torum, et salvz conductioni navium et mer- 
‘“ chandizarum providere” ° Maxime pro eo 
© quud’ ıhe king and his progenitors © domini 
‘ maris predict’ semper hactenus extiterunt, et 
< plurimum tzderet regem, sı honor iste regius 
‘ suis temporibus dispereat, aut in aliquo minu- 
“atur.’—5. Lastly, his majesty called to mind 
a ‘ Regula juris et rationis ; Onus istud defen- 
‘ sionis quod omnes tangit, per omnes debet 
‘ supportari, prout per legem et consuetudinein 
‘ regui Anglıe fieri consuerit.’ 


[Iuss 


Upon these solid reasons, as upon a firr 
foundation, the Mandamus of the writ : 
ounded, and followeth in the next place. 

The Mandamus ıs, 1. That alltbey to wir. 
the writ is directed, should among them, * y=..- 
‘videre unam navem de puerra,’ of such & 
burden, and wich so many men, and otlıer par- 
tıculars, as are mentioned at large in the wc: 
—2. That this ship, so furnished, be readr :: 
Portsmouth by the first of March then to.lur- 
ing, and from that time, for 25 weeks, te: 
with his majesty’s and other subjeczs sLir=, 
and to attend tlıe direction of those to w::. 
bis ınnjesty should then commit the cu<todr:: 
the seas, for tuıtion ofthe sea, and defence =: 
the realm.—3. That all this be perforıned, ‘x 
“ custagia’ of themselves “tam in victua.:..n 
‘ quanı hominum salarııs, et aliis ad guerrz. 
© necessarlis.” 

After the Mandamus, an Assignavimus, 
commission to the sheriff and the head ctücc:: 
cometli, and then directions to chens. 

The commission to the sheriff is inter ci... 
That he shall make an assessment “ secundaz 
‘ facultates cujusque,’ for contribution to Le 
expence of ıhe provisions aforesaid, shall ar- 
point collectors, shall levy the money to be 
assessed (if it be denied) ‘ per district:one 
“ aliosve modos debitos,’ and shall ° carceı 
“ mancipare’ ıhose who shall be ° contranı & 
€ rebelles.’—The directions to the sheriff bern 
with a clause of ‘ Nolumus’ The king for- 
bids that the sheriff shall levy more {lan ıs ne- 
cessary for the expences: that any moner 
levied shall be aupropriate to any other use. 
‘ quovis quzsito colore:’ and then, lastlv, ıo 
casE that more be collected ıhan shall be 
useful, the king commands that restitutiou Le 
made ofit. 

After this bill, 9 Martıi 12 of the king fwt.ch 
is above a year after the siup shou'd harc 
been ready at Portsmouth) a writ of Certinra: 
issued out of the Chancery, directed to tbe se- 
verul sheriffs pro tempore of Buckiuglamshire. 
— That Certiorari recites the writ of Auzus 
11. And for that te king was 1uformed, t..t 
some had not patd tbe suıns assessed upon 
them, but refused to do ıbe same; the kınz 
commands the said sheriffs respectively to ce:- 
tify into the Chancery the names of such re- 
fusers, and the sums assessed upon the:n. The 
sherifis accordingly make retuıns ın a schedwie 
annexed to the Certiorari. In one of te 
schedules there is, inter alia, * Stoke Maude 
‘“ vile, Mr. John Hampden, 12. 

After this, by writ of Mıttimus out of ıLe 
Chancery, tested in May last, tie tenure ot tie 
writ of Aug. 11, with these words, ‘ quod qui- 

‘ dem brev’ pro eo quod regn’ nostr’ Anglie et 
‘ popul’ nost’ ejusdem periclitabatur eınanarı 
“curavimus inter alia brevin ad hujusmodi pro- 
€ visionem, et assessaınent’ faciend’ per singu!a« 
‘ comitatus Anglie,’&c. And also this record 
ofthe writ of Certiorari, with ıhe return of it, 
and schedule annexed, are sent into the court 
of Exchequer.—By that Mittimus the king cou- 
mands tlıe lord treasurer anıl Laron«, guod in- 
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spectis those records, they should * facere ulte- 
* rius inde pro levatione, collectione et recep- 
“ tione’ ofthe sums unpaid, © prout de jure, et 
° secundum legem et consuetudinem regni An- 
° glie fuerit faciend’ er non aliter’—By which 
(prowt ) but especially by te (non aliter) the 
kiug’s honour and care of justice are singularly 
eminent ; for ıhe lerying the money anew is 
not commanded,nay, it istorbidden, unless, ‘Jus, 
* Lex, et Consuetudo Anglie.’ do warrant it. 
After this, and in the same month of May 
last, tlıe barıns awarded a writ of Scir’ Fac’ into 
Buckinghamshire, agaiıst those whose names 
are in the schedule aforesaid, tlereby command- 
ing ıhe sheriff to warn them to appear in, the 
Exchequer by a day, to shew cause, if ıhey can, 
why chey should not be charged with the pay- 
ment uf the sums uf money assessed upon them 
and unpaid.— The Scir’ Fac’ ıs always a Judicial 
writ; and certainly tbe barons liare proceeded 
very judicially and gravely, in awarding of it. 
In weighty cases, especiully, if they be not of 
common Impression, proceeding lento pede is 
troly judicial. —Upon that Scir’ Fac’ Mr. Hafup- 
den ıs returned garnished.— lie appearing, and 
having heard the sereral writs and records be- 
fore-mentioned, without taking the common or 
any cther protestation, hath demurred gene- 


‚rally.—Tbe words of bis demurrer are, That 


materia conltenia in the same records, * minus 
* suficiens in lege existit nd ipsam onerandım.’ 
— He doth not say, that muteriu ıs minus vera ; 
but, acknowledging the matter contained in the 
writ to be true, he patteth ıhe cause de bono et 
malo, upon sufliciency or insufhiciency, in point 
of the law, for charging him.— Mr. Attorney for 
the king hith, joined in demurrer.—Upon this 
demurrer, one main or grand question, and 
some other inferior questions, have been started. 

Because I hare time little envugh fur the 
grand question, I will not trouble you with ar- 
guing, or so much as singling out the otlıer inte- 
rior questions. My brother Weston hatlı spoken 
to some of them, I concur with him. 

The grand question is shortly this: Whether, 
os this case is, or in this special case, (as it is 
upon the pleading) the charges imposed by the 
kıng upon his subjects, for provision of-sispping, 
without commoo consent in parliament, be good 
in law, yea or no? 

Tbisıs a question of extraordinary weight, 
of inGnite consequence, the greatest that ever 
came befure judges of ordinary courts of jus- 
tice.—‘ Qui ad pauca respicit, facile pronun- 
€ ciat ;’ but he that will determine in this ques- 
tion, must ‘ respicere ad multa, eaque magna et 
° ardus.’—Upon the debate of this question at 
the bar ; elaborate, learned and strong argu- 
ments have been made on either side. And 
truly, for my part, I have laid the question to 
my beart. All the arguments whish have been 
made in it, I have been present at, and spe- 
cially beeded. All the record; which have been 
brought to the judges, on either side, I have 
read over as seriously as I could. I bavelike- 
wise considered of the reasons and authborities 
in law, pertinent to this case. And upon my 

VoL. 11T. 
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pains, deliberation and study, I bave concluded 
with myself, and in mine own understanding am 
satishied, and think 1 shall satisfy others, that as 
this case standeilı, upon the records in the 
pleading, or in tluis special case; the charge im- 
posed is good in law, and consequenily that 
Judgment ought to be giren ngainst Mr, Hamp- 


| den, guod uneretur. 


For my cleur delivery and expression of my- 
selt, I divide all that I shall say ınto these four 
heads.—ı. I will state the case, and will settle 
the proper question of it, as the plendings ar@& 
(The true stating and settling of a case con- 
duceth much to the right answer of it.)—ıı. I 
will consider the policy and fundamental rules 
of the common law, applicable unto that which 
upon statıng the cause shall appear to be the 
proper question. —ııı. 1] will consider the acts 
of parliament, the auswer to petitions in parlia- 
ınent, and the several Magna Charta’s of the 
lıberties of England, which concırn the king’s 
proceeding in this case.— ıv. I will answer ıhe 
material objections, which have been made un 
the otlıer side, 

Upon my Fırst General Head.—I hope that 
noue doth imagine, that it eittier is, or can be 
drawn by consequence, to be any part of the ° 
question in ıhis case, whether tie kinz may at 
all times, and upon all occasions, impose charges 
upon his subjects in general, without conmen 
consent in parliament ? If that were made tha 
question, it is questionless, That be may not.— 
The people of the kingdom are subjects, not 
slaves, freemen, not villains, tu be taxed de allu 
ei basso. 

Though the king of England hath a monar- 
chtal power, and hath ‘ jura summ®e ınajesta- 
‘ tis,’ and hath an absolute trust settled in his 
crown and person, for government of .his sub- 


jects? yet his government is to be ‘ secundum 


“leges regni.—It is one of the questions in the 
‘ juramentum regis,’ at hie coronation, (see the 
old Magna Charta, fol. 164.) ‘ Coucedis juste - 
‘leges et consuetudines regni esse tuendus ? 
And the king is to auswer, Concedo.—By those 
laws tbe subjects are not tenants at the king’s 
will, of what they have. —They have in their 
lands * Feodum simplex,’ which by Littleton’s 
description is, “ hsereditas legitima, vel pura.— 
They have in their goods a property, a peeuliar 


interest, a “meum et toum.’ They have a 


birthrighe in the Jaws of the kingdom. No 
new laws can be put upon them ; none of their 
laws can be altered or abrogated without com- 
mon consent in parlınment. < 

Tlus much I speak to avoid misapprehen- 
sions and misreports upon that which I shall 
say in ıhis case; not as if there were cause of 
saying »» much upon anv thing challenzed on 
the king’s side. \Wehave in print his mejesty's 
own most gracious Veclaration, that X is Ijs 
maxim, that the people’s libertics strengthen 
the king's prerogative, and that the king’s pre- 
rogative is to delend the people's hbertis. 

Secoodly, Though Mr. Hampden’s counsel 
hare spent all their powder in citing a ınulti- 
tnde of records, begiuning with one in kiug 

Ka 
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John’s time, and so downward«, to prove, That ' was frequent. My reasnns are, ist. In Tilbu- 
the king’s nıinisters baye paid, that the barons | riensis, ur the Black Buok of the Exchequer, 
have been by writs commanded so-uetimes to 1. 1,c. 28, the wırds are ezpress, “ A regıbus 
Pr suınetimes to make ullowances, out of the | ° Anglici» statutum est, &c.’ no ınentiou of 
iing’s Muneys or dues,—in cases of foreign , any uthers who Joined in that sfatutum. 2aly, 
ausyıliary, and voluntary wars: in cases of It appenrs by the said Leges Edw. Confese. c. 
particular or ordinary defence of the realm, as | 12, that at the beginning of Danegelt, * omnis 
upon rebellion of suhjects, or inroads by ene- | “ ecclesia Iıhera erat;' the reason given, * quım 
mies, into parts, marches, or maritime; such | “ magis confidebant ecclesis oratioibus, quam 
enemies I ınean, as are nut greatiy formidable, | “ armoruım detensionibus:’ and yet in tbe addı- 
as are apt to run away when they hear of any | tion to the said Leges, it appears (hat William 
force coming against ıbem : in cases of setting , Rufus imposed that ıribute upon ıhe church 
forth ships, for scourıng the »ens from petty | nlso, and that without common assent. For 
pirates, so chat merchants may have safe pas- | tlıe words are, “ Dunegeldum concessum est eı 
sage : in cases where victuals, or otber frovi- | “ a baronibus, non lege szatutum neque firma- 
sine, were taken from particular persons, by | “ tum ;’ and certainly those barons by wbom it 
way ufpurveyance, für soldiers, or for the king’s | was concessum, were not all the baronage, for 
army: ın cases of borrowing of money by the | it is plain, that he bishinps and mitred alıbots 
king's otlicers, for war, or ordinary or extraor- | did not consent. 3dly, In that clause where 
divary defence: in cases of taking money or | “ statutum est’ is used, in Leges Edw. Confess. 








zood» against the owner’s consent, by warrant | the Danegelt is said to be 12d. ‘ex unaquaque 
tor the kiog's use, for war, or other manner of | ‘ hida;’ and afterwards it doth appear that it 
defenee: im cases whese particular men’s | was made 45. by William Rufus, ‘ex unaqua- 
ships, horses, or armour, were lost m the wars: | “ que hida, ecclesie mon excepta ; which ie- 
in cases where private meu’s houses were used | crease was most unjust, if nomore but 12d. was 
in the king’s service: lastly, in cases of general | limited by common assent ar first. 
and extrnordinary defence, „here tle king| To ıhe second, I auswer, with sır Henry 
hd suticient aids fur that purpose granted to | Spelman’s distincuion, there were two kinds of 
kim io parlinment. Although I confess it be | Danegelt ; one, ° ad pacandos Danos % Ano- 
trye, that ılıe king in all tliese cited cases, must | ther, ‘ ad arcendos Danos,’ and otber pirates. 
pay ol bis own, without imposing upon the sub- | It may be, tbat the Confessor released that 
Ject; yet I say that those cases come nut close | “ ad pacandos,’ for the Danes troubled not 
to our case: for every oftlisse cases haıh a ma- | this kingdom in his time, they had enough to 
nife-t, particular, and just reason ; but none of| do then at lkome, and so ıhere was no cause of 
these reasons are applicable to the case now | collection of any taxes “ ad pacandos Danos 
in question, as is e.ısy to demonstrate, if a| and though it was de factu exacted by che 
ınan would enter mto every of these particu- | Danish kıngs before Edward the Contessor, 
lars; which 1 forbear, for saving oftime.—And | viz. Canute, Harold llarefot, and Hardica- 
these records being taken away, tbe multitude | nute, it was unjustly taken by ıhem, the cause 
of the vouchers on Mr. Hampden’s side will be | of grant of it ceasing in their time of Sovereignty 
greatiy abated. | here; and that might be the cause of the Con- 
‘ Thirdly, The case of the ancient tribute } fessor’s dream, that he saw the devil dancing 
enlled Dauegelt, of which Mr. Hampden’s | upon the money collected in his time for Dane- 
counsel hath spoken, though it come nearer | gelt: which supposition of a vision Oocc# 
&han any ol the former mentioned cases, yet it | sioned him to release it, as it ıs written. But 
much diliers from the charge imposed in our | certaiily the Danegelt “ad arcendos,’ &c. 
ense, was not released by Edward the confessor : 
Iı hath been said on Mr. Hampden’s side. | for it appears in Tilbnriensis, before cited, that 
4. That Danegelt wus not imposed, but Iıy | * Danegeldum sub indigenis regibus s(Ivebatur 
common assent of parliaınent. 2. Tlınt after | “usque ad tempus Willielmi primi:’ ıf < sub 
it was so imposed, it was released by Edward | ‘ indigenis regibus,’ then under the Confessur. 
the Confessor. 3. That it hath been now _so | — Again, it appears in Leges Il. 1, c. 16, that 
long uncoliected, that it is scarce known what | Denegelt was in that king’s tisıe a duty to the 
it-was, king : for the words are, * Dauegeidum si ad 
To the first T answer, That the proof urged | “terıninum nom reddatur rectn emendetur ;’ 
that it was created by parliament, is at the best | engo, not relensed by his predecessor Edward 
but a conjecture. Jt hath been said, that the | the Confessor. I furkher find ia Runalphus 
words of Leyes Edw. Cuntessoris, e. 12, are in | Cestrensis, that “ Stephanus rex, regnum iniens, 
oue place, ‘ starutum est Danegeldum anımua- | “ Danegeldum, ı.e. 23. ad hidam, quos anteces- 
* tım reddi, &c.’ and in another place, * Dane- | * soressui singulis annis accipiebant, in zteraum 
* geldı redditio primitus instituta est, &e.” And | * condonavit:’ which © condonarit’ abews that 
stalulum Is a proper word for an act of parlia- | heasa king de facto, had a right. to it, ergo, not 
ment, a statute. But in my understanding it | formerly released. But for the validity of such 
is apparent, thatit had not creation byconmmon | n release by k. Stephen, a manifest usurper, 
"sseut in parliament, but only by regal autho- | tending to the diminution of the crown, cspe- 
rity; or at the most by the king, with his great | cially if it werc of a tribute granted to the 
lords assents, which in those, and after times, ! crown by act of parliamcat, see A E. 4, f. 2. 
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To the third T auswer, That it is true, it is 
obscure what the Danegelt was; you have 
heard by shat has been cited, mention of 18. 
2s. and 45 ‚to be the sum of it; amd truly, I 
think, ıt was nıore or less, according to the 
occasıon of the ınoney for the defence: ıhe 
tribute * ad pacandos Danos,’ I believe at first 


was but 12d. out of every hide, yet afterwards ! 


increased by the three successive kings, Danes 
thernselves, for I find it was at hirst but aboat 
10,000/. per ann. it after uns raiseil to 30,000/. 
ten to 40,0004. and lastiy to near 50,000. 
which huge sun was in these times a burdenu 
insuppofteble to the penple. But however, 
the uncertainty of the sun, especially if you 
understand that which was collectetl, ‘ ad ar- 
* cendos Danos,’ isa clear prost, that it was nut 
created by act of parliament, for then the sum 
tlıereby certain could not be mounted.—All 
historians do agree, that the original time of 
Danegelt was ih k. Ethelred’s reisn. I ob- 
serve, thut k. Ethelred shewed himself weuk 
and improvident, in that he looked not ty raise 
means for deieuce of his realm against the 
Danes in time; but when the Danes were mas- 
ters, then he began to provide against tlıem. 
And for that cause divers of uur kuistorians 
write, that he was called by a nick-name, 
Ethelred the Unready. But, on the other side, 
we the subjects of England, who enjoy our- 
welves and what we have in peace, through his 
majesty’s royal care and providence, have cause 
to yield to our sovereign k. Charles, the ho- 
nourable name of Charles the Ready, or Charles 
the Provideht. 

Büt, tö retarn, the differences between tbe 
entıent Danegelt and the charge in our case 
are apparent and many ; for the Danegelt was, 

1. Annual: outs is due only in case of ne- 
cessity. 2. It was collected out of hides of 
land, and thience called Klıdage: ours is col- 
lected out of personal as well as renl estates. 
3. It was a tribnte of money : ours a provision 
of shipping and armour in kind. 4. It was 
Agämnst pirates : ours is för Csmmon defence ol 
sea and ind. 5. It was not general: clergy 
and cl en were originaliy exempt : oars is 
general, upon all without exception. 

Lege the words of the authorities under 
written, from whence many observations aud 
grad conclusions may be drawn toaching Dane- 


it. — 

Leres Edw. Confess. €. 12. * Danegeldi red- 
° Aitio, propter piratas primitas instituta est, 
* patriam enim infestantes vestativni ejus pro 
 porse sto insistebänt;; ad quorum insolentiam 
‘ reprimendam statutum est Danegeldum an- 
‘ nuatim reddi sc. 13 denarios ex unaquaque 
* hida totius patris, ad conducendum eus qui 
: Pre uun irraptioni resistendo obriarunt. De 
+ hoc quoque Danegeldo libera erat omnis ec- 
* clesia, quia magis confidebant ecclesis orati- 
* «mibus, quam armorum defensionibus.—Haııc 
* ibertatem tenuit Anglorıın ecclesia, usque 
* ad tempus Willielmi junioris. Danegeldum 
© concessum est ei baronibus, non lege statı:- 
* tum, neque firmatum ; sed habuit necessitstis 
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‘ calısa ex unnquaque hida 4 solidos, ecciesia 
nun excepta.’ 

The Black Book of the Exchequer, written 
in king llenry 2’s ıime, in that part which is 
Tilburiensis’s work, or tbe Magister ad Disci- 
pulus, it is lib. c. 28, nut c. 11, asit.is mis 
printed in learned sir Henry Spelman’s Glossa- 
ry.—* Ad Danos arcendos, a regibus Anglicis 
‘ statutum est, ut de singufis bidıs jure quodam 
‘ perpetuo duo sulidi .argentei olneroncar in 
‘ usus viroram fortiun:, qui perlustrantes mari- 
“tima Anpetum hostium reprimerent.—Qut 
* igitur pribcipaliter pro Dunis iastitutus est hic 
‘“redditus, Dunegeldum dicitur, hic sub indi- 
‘geni regihus solvrebatur usque ad tenıpora 
‘“rexis Williclmi primi. Ipso namg; regnante, 
‘tam Dah’ quam czter’ terr® marisq; preedon” 
“ hostles cobibetur incursus. Cum ergo diu 
© solvisset terra, sub’ejusdem rexis Imperio, no- 
‘“ lait hoc ut annuatim solveretur, quodl fuerat 
* urgente necessitate bellicz teinpestatis exac- 
© tut, nec tumen amnino prnpter inopinatns Ca- 
‘ sus dimitti.—Raro igitur teınporibus cjus vel 
‘ succe-sorum ipsius solutum est, hoc est cum 
‘ ab exteris gentibus bella vel opini»nes bello- 
‘rum insurgebant.—Veream quocung ; tempore 
‘ solvatur ab ipso, liberi suut qui assıdeit ad- 
* Scaccarium, ut rlicitur, &t vicecomites, &c. 

Leges H. 1, c, 16. ° Danegeldunn, ı. e. 12d. 
‘ex a gi hida per annun,, si ad terminuın 
“non reddatur, wita emendet.r.’ 

Fourthly, Iaffırm, wi'h some clearness, under 
favour, Thaf the charge now demanded is not 
within the ancient acceptatiun or signification 
of the words, Aid», Mises, Prizes, Taxes, or 
Talliages, which it is t0 be agreed cannot be ex- 
acted by tlıe king, without consent in parlia- 
ment. Weither is it within the compass af the 
word Subsidy, which may not be levied, but 
upon grant of it in parliument. Aids, if yon 
take the word in a general sense, they were of 
tno kinds: 1. Such ns were aids and services 
ton, as * por faire fit2 chevalier, par file marier.’ 
That kind of aid, comınon persons, who had 
seignionies, had right unto, as well as the king, 
No colour of comprehending this kind of aids, 
within che word, Aids, pertinent to this ques- 


tion—To the 2d kind of aids, were sums of . 


money from the subject to the king, by way of 
help, “ ad agendo regis;’ as for making of cas- 
ties, building uf bridges, helps for voluntary or 
Auxiliary wars, or for the king to do his plea- 
sure with, and the like.—See Parl. Roll 11 
lien. 4, n. 45, 20,000 marks granted to the 
king by the name of an Aid, “ent a fair sch 
‘ pleasure.’ And Rot, Parl. 25 Ed.3, n. 12, 
«bere the applicatidn of the word Aid to such 
a purpose, is distinguished from other payment 
to the king. —Mises were presentations ın kind 
of a benevolence, upon a king's first coming to 
his crown; such are yielded at this day ia 
Wales, to a prince of Wales. —Prises are taking 
of part of the subjects goods from them to the 
king’s use, without pay ; hence prisage of wines 
at this day. 

* Taxes et Tallages, in Quinzim. B. 9, 34 II. 
‘8, Nota par esposition de ceux del Eschecy; 
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‘que tax et tallage n’est auter, nfes dismes, . them particularly, the ship commanded frem 
‘ quinzim, ou auter subsidie, grant’ per parlin- | the county of Buckingham may be provided. 


‘“ ment. It le quinzim est des layes, et lg disine 


‘ je disme et le quıyzim de lais est del biens, sc. | 
‘ decimam partem bonvorum in civitatibus et, \ 
* burgis, et 15 partem bouorum des laies in record, or pleading of the case, the matter: 


€ priam que fuit levy in aucuus temps sur lour | 


‘ biens, viz. del aids sur Iuur terres que fuit 
‘“ vald troublous, mes 075 cest levy, secundum 
“ ratum terrarum suarum per verges de terı’ et 
“ auter quantites, issuit que ore, tout Science 
“lour certenty in chun vill et pais par tout le 
° rcalmıe mes ıl est encore levy in ascuns Iteux 
“ sur lors iens, mes inplusiors lieux, sur lors 
“ters. —Subsidies quid chun conust, sc. cer- 
“ taine some sur le pound del rat’ de terr’ ou 
* biens, come app’ in les Acts de Parliament de 
° grant del subsidie.’ 

Fiftbly, It cannot be said, that the present 
euse is to be stated so, as unless the charge 
commapnded be obeyed, an assured infallible 
ruin and subveision oftlis kingdom will happen, 
and that iustanıly, Insuch a case, * quid non’ 
is lawful; and happy he who by «doing any ex- 
ploit, can save tlıe ship from sinking, tlıe body 
trom falliug. 

‚Sixthly, It is to be observed, That ıhe prin- 
cipal command in the shipping-writ, is not to 
levy money, it is to provide a ship; which ship 
being to be provided at ıhe charge of a mulıi- 
tude, in regard the thing cannot be done any 
manner of way, but by ti.e means of Ibat which 
is * mensura rerum,’ namely, money, therefore 
the instructions in ıhe shipping-writ are not 
only apt, but necessary ; that an assessment be 
made, whereby propor.ionable sums of ınoney 
may be collected, for the provision of the thing 
commanded : And thereupon it may be suid, 
that the sum assessed upon every one, and in 
vur case upon Mr. Hainpden, is not a debt 
termini, but is rather a duty to be perlormed, 
28 a means conducing to the principal eud: 
The sefusal of perforınance of which duty, is a 
refusul to obey the piincipal thing cominanded, 
° Qui negat medium, destiuit tineım.’ Andtbe 
principal thing cominanded, being of a kind 
eonceruing the comimonwealth; the king, who 
is the head, the sovervivn of the commonwealth, 
and who hath as incident to his regal: otfice, 

ower of coercion, is hy law to exeicise suchı 
his puwer of cuercion, to infurce such as rc fuse 
to join with »Ihers in performance of that which 
is cammanded for the commonwealtl.— And 
this being the true stite and way of the pro- 
ceedings, in the present case; it is apparent, 
that though the Scır’ Fac’ against Mr. Hamp- 
den be in the king’s name, yet it is not to have 
execution as for the king’s maney, or as for a 
debt due to the king from Mr. Hampien : But 
os is Inunifest, ıf the whole contexture of the 
writ of Scir" Fac’ be obseived, it is nothing else, 
but to bring on a declaratory payment. That 
Mr. Hampden ou;ht one ari to the payment of 
the 20s. assessed upon him. So that, with his 











Seventlily, and lastliy, Having declared of 


“ est de clergie et est d’estre lery de leur terr’ et | what mature our case is not, I come now to teı 


you what the state of it ss. The true state ef 
vur question nıust be made out of the where 


fact wherein ıhe defendant bath confessed, = 
1 noted in ıhe beginning) In the Wort dt 
Aug. 11 Car. and ın the Writ of‘ Mıtum«, 
there are causes expressed, of the issummg of tr 
Writ of Aug. 11, or the Shipping-Writ ; ıbie 
causes are several, but uot to be severed, all .t 
hem are to be laid together into the balance. 

1. * Pirat congregati,, upon tbe En. 
seas.—2. * Piratz navigium indies preparası-, 
‘ ad mercatores ulterius molestandos, et ad rer- 
“num gravandum.’—3. * Periculu’ are “LUi- 
‘* dique regno Anglız, in his guerrinis tempor- 
© bus ’— Those © pericula’ do © imninere regm.. 
“nisi citius remediym ponatur ;’” where u: 
word ‘ citius’ is a comparative word, relatıve 10 
slow ways of remedy, amongst which parlı=- 
ments is one.—5. ‘ Regi et subditis conrveu::, 
“ omni qua poterinttesiinatione accelerare, a] 
‘ regui defeusionem, maris tuilionem, et secun- 
‘ tatem subditorum.’ 

Out of all those positions it appears, Tliaı 
there is in the case real and manifest peril ; not 
‘ panicus terror, fear without cause; * Tempera‘ 
are ‘ de facto guerriua,’ there ıs “ de faci 
‘ navium Congregatio.’ 

Again, we ınust observe, That in ıhis ass, 
1. The comınand is, ‘ ad proficscendum cum 
“ navibus regis :’ So the king himself ıs to jwn 
with the subject in the common defence : Heiz 
is not a “quod tibi fieri non vis:’ Iiere » 
ratber a contributlio, than a !ributio.—2. Tie 
ships and arıns to be provided are to Contirue 
the subjects own in property : The king doch 
nut assume the property of then to himself; 
be only commands thein to be ınade and used 
for tbe common defence. This appears by tbe 
words (“ ad prußciscendum cuw navıbus nos 
“ tris.’) So tbe writ sets a distinction between 
‘“ naves nostr&,’ (that is, tlie king’s) and the 
slbips to be provided. See tlie like of this, m. 
28 & 29 Ed. I, Communia, with the King's 
Rciwiembrancer, fur gallies commauded u 
the like uccasion; and P. 5, E. 2, aud P. 13, 
E. 2, with (he King’s Remembraucer, © inter 
* brevia directa barunibus.’—3. The sutyects 
are commanded, in this case, to be at ıhe ex- 
pences, ‘tam in victualibus, quam hominum 
‘ shlarıis ad guerram necessariis.’ This I shail 
prove clearly anon, to be consonant to law, 
and warranied by many precedents, ın the lıke 
cases —4. Allthe countiesofthe kingdom, that 
is, all the kingdom in general, is charged, nut 
any »pared ; tbe clergy, the king himseli, are 
to Join in the provisions.—5. The.final eud and 
scope of all this preparation is © Detensio regui, 
© tuitio ınaris, retentio dominii maris, securitas 
“ subditorunı, salus reipublic®.’ 

But Alr. Holborne hathı objected, That ‘ salus 


208.,ingeiher with the other money of Buckine- |“ reipublice periclitabatur’ is not to be taken 
bamislire-men, asscssed also uron every of |as part oftıhis case, because it is nut in the wrig 
, i y ’ 
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of Aug. 11 Car. but is inserted into the Mitri- 
mus, above two years after; and he saith, 
That Mr. Hampden could nor know 11 Car. 
that at that time © salus reipublice periclitaba- 
“ tur,’ and therefore he is not to be blamed 
for refusing to pay his assessment, which 
wus before the Mittimus, and grounded only 
upon the writ of Aug. 11 Car. 

He further observed, [hat in the subsequent 
slipping-writ, that clause is expressly now put 
out. To this I answer. 1. It is true, that 
© salus regnı’ is not in express terns, or in those 
identical words in the writ of Aug. 11, hut ir ıg 
expressed ın that writ in wurds equipollent. 
2. If it were nut contained in that writ in words 
equipollent, yet it enforces the words in that 
writ in matter pursuant, or not new, or dillerent 
from it; and so is out ef che rules of departure, 
wherein if it were, jt were a god exception 
in strictness of pleading. 3. That clause ım 
the Mittimus by way ot declaration or sigwlica- 
tion to the barous, what the reason was, that 
ınoved the king to issue ıhe first writ; end the 
Larons are to teke notice of it, ns well as of 
the clause in che Mittimus, whereby ıhe king 
signifieth to them, ıhat he had sent ıhe Jike 
writs as that of Aug. 11 to all the counties of 
England: Aud tiss is a declaratiou of that 
meaning which the king bad iu the beginnine. 
By Dowman’s Case, Co. 9. after assessment 
execuied, or a bne Jevied, a declaration may be 
ınade, to what use that fine or assessment was. 

In a word, the state of our Case is thus ; 
‘ Dominium maris, et salus reipublic® periclı- 
* tabatur, convenit regi et subditis, omni qua 
‘ poterinst festinatione accelerare ad defen- 
‘ sioneıw regni, tultionem muris, et securitatem.’ 

Now whether to get the comınonwealth free 
and ın safety from this peril of ruin and destruc- 
tion, the king may not, uf his own royal uu- 
thority, and witliout common assent in parlia- 
ment, impose a charge upon his subjects in 
general, to provide such shipping, as ı5 neces- 
sary, in Juüs royal judgmeni, to join witl his 
majesty’s’own ships, and to attend them for 
such time as his miajesty in lus royal wisdom 
sball tbınk fit, and also tw enjvin them to be 
themselves et the expences, “ tam in victuali- 
° bus quam hoıninuın salariis, et aliis ad guer- 
© ram necessanlis ?’ ; 

I would be loth to irritate any, differing in 
opinion from me, with provokiug or odious 
terms; but I cannot more fully express myself, 
(and so I desire it may be taken as an expres- 
sion, and nut as a comparison) ıhan in saying, 
Tbat it is a dangerous teuet, a kind uf Judaiz- 
ing opinion, to hold, That the weal public 
must be exposed to peril of utter ruin and sub- 
version, rather than such a charge ns this, which 
may secure the commonwealtlı, ınay be im- 
posed by the king upon the subject, without 
common consent in parliament, So that the 
security of the commonwealch, for the very 
subsistence of it, must stay and expect until u 
parliament provide for it; in which interim of 
time, it is possible, nay, apparently probable, 
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be, yen, willbe brought to a final period of 
destruciion and desulution, 

All know, that the Jens were so strict, that 
tbey wonid not use means tor detence of them- 
selves, and their cuuntry, upon their Sabbath. 
Their enemies took tiie advantuge, and ruined 
their state. 

The Secowp General Head.—I now come to 
my Second general head, wherein | proposed 
to cunsider of the fundamental policy, and 
maxiıns, and rules of law, for the government 
of this realın, and ofthe reasons of law perti- 
nent to Our Case, which are very many. I will 
briefly and severally point at tlose which make 
Impression in me.—1. It ıs plain, that as 
originaliy, even beiure tbe Romans time, the 
frame of this kingdom was a monarchical state, 
so tor divers buudreds uf years past, upon tbe 
Romans desertiou of it, auıd after the heptarchy 
ended, it was, and continued, and stıll con- 
tinueth monarchical. And our gracious sove- 
reign is a monarch, and the rıglits of free 
monarchy appertain unto him; aud -yet still 
wich this, that he must ‘ leges ad cunsuetudines 
“ regni servare, et pr&cipue legs et consuetu- 
° dines et lıbertates a gloriosv rege Exlwardo,’ 
(that is, Edward the Confessor) * clero populo- 
© que concessas ;’ as appears in the old Negn. 
Chart. tol. 164, tit. * juramentum regis quando 
‘ coronutor.’. 2. Where Mr. Holborne sup- 
pused a fundamentsl policy in the creation of 
the frame of this kingdom, that in case the 
monarch of England should be inclined to ex- 
act frum his subjects at Ins pleasure, he should 
be restrained, for that he could have nothing 
from then, but upon a common consent ia 
parliament, ; 

He ıs utterly mistaken berein.—I agree the 
parliament to be a most ancient and supreme 
court, where the king and peers, as judges, are 
in person, and tho wlıole body of the commons 
representatively. There peers and commons 
may, in a htting way, “ parler leur ment,’ and 
shew the estate of every part of tlie kingdom ; 
aud amongst other things, make known their 
grievances (if there be aıy) to their sovereign, 
and humbly petition him for redı«ss. 

But the former fancied policy I utterly deny. 
The law knows no such kıing-yoking policy. 
The law is of ıt-elf an uld and trusty servant of 
the king’s ; it is his instrument or means which 
he useth to govern his people by.—]I never rend 
nor heard, that Lex was Rex; but ıt is com- 
mon and most true, that Rex is Lex, for he is 
‘ jex loquens,’ a living, a speaking, an acting 
law : aud because the king is ‘ lex loquens,’ 
therefore it is said, that “ rex censetur habere 
‘ Omnia jura in’scrinio pectoris sul.’ 

There are two maxims of tiie law of Eng- 
land, which plainly disprove Mr. llolborne's 
supposed policy. The first is, * That the king 
‘ is a person trusted with the state of the com- 
‘ monwealth.” The second of these maxims is, 
‘ That the king cannot dowrong.’ Upon these 
two maxims, the ‘ jura summe ınajestatis’ are 
grounded, with which none but the king him- 


yes, in a manner to be presuined, that allınay | self (nut bis bigh court ef pasliamens without 
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leave) haıh to meddie, as, namely, war and ı state of the realm, and of the defence of ıt, 


“ peace, value of coin, parliament at pleasure, 
power to dispense with ‚penal laws, and divers 
others; amongst which I range these also, of 
regal power to command provısion (in case of 
necessity) of meins from the subjects, to be ad- 


And in that conference, the king asking the 
lords advice, they answered, hat a teath and 
halfa tenth was necessary from the boroughs, 
and a filteenth and half from tLe rest of che 

ple. This conference and advice being re- 


Joined to the king’s own means for the defence | ported to the house of commons, the record is, 
of the commonwealth, fur the preserration of | © [ls fuer grandement distorbe en dist’ ceo des- 


the ‘ salus reip.” Otherwise 1 do not under- 
stand huw the king’s majesty may be said -to 
have ıhe majestical right, and power of a free 
monarch. i 

It is agreed, tlıat the king is, by his regal of- 
ice, bound tu defend his penple against foreign 
enemies ; ourbooks are so, F. Na.ful.118, * Est 
° a intendre que le roy duit de droit; sarer et 
‘ defendre son realme com’ vers le meere, 
* com’ vers enemies.’—Juramentum Regis, cit- 
ed before, * servabis ecc'esie Dei, clero, et po- 
5 po pacem ex integro sccundum vires tuas s’ 
if ‘ex integro, them against all disturbers of 
the general peace among;st them, most chiefly, 
in my judgment, against dangerous foreigners. 

Bracton and Glanvill, in the front of their 
books, published, ‘That the king must have 
arms us well as laws; arms and strensth 
against foreign enemies, laws for doing justice 
at home. Certainly if he must have these two 
necessarıes, he must be eriabled with means for 
them, and that of himself, not dependent ° ex 
* aliorum arbitrio ;’ for it is “regula juris, lex 
“ est, quando quis alıquid alıcai concedit, con- 
€ edit, et id sine quo res ipsa esse non potest.’ 

3. Though I have golıe already very high, Ishall 
g0 yet to a higher contemplation of the funda- 
mental policy of our laws : which is this, That 
the king of mere right ought to bare, and the 
people of mere duty are bound tn yield ımto 
the king, supply for the defence of the king- 
dom.—And when the paniament itself doth 
grant supply ir that case, it is not merelv & be- 
wevolenoe of the people, but therein ıhey do 
afı act of Justice and duty to the king. —I know 
te most solemn form of parliament, and of the 
humble expression of te commons, of their 
hearty affection, and goorl will to their king, ia 
tendering to him their bills of sebsidies or fif- 
seentbs. 

Rot. Parl. 9 Hen.4,n. 7. There is a nota- 
‚ blereeord of the very right of the commons, m 
the form of grant by parliament of supply to 
the king: Archbishop Arundel, then Lard 
Chancellor, in bis speech to the houses, took 
for bis theme ‘ Regen honorificate,’ it being 
then a time uf instant necessity.——The com- 
mons, in their grievances, cemplained of the 
default of safeguard of the sea, towards which 
they had grantet a subsidy before; * Et pour 
® tant,’ (Note this for the reason, was not 
spoken simply, as Mr. St. Jain urges) but * pur 
* kant que ills ne sont obliges a cel guerre sus- 
* teyner, mes sont discharg’ de re exant;’ and 
ehey petitioned, That accordingly it would 
please the king to discharge the commons, but 
the king did not discharge them, qwod nota. 
After this, the Record goeth, that there was a 
sonference between the king and lords, of the 


‘tre en grand derogation de lour liberties.’ 
The disturbance was so great, that the king 
himself took pains to pacify ıhem. Upon tkıs 
Record it a ‚and I confess, that tbe com- 
mons offering up of the bil) of fifteenths, and so 
of sabsidies, to the king in parliament, is a ınost 
material form, and serves to make good and 
happy expressions of love and unity between 
the bead and member:, the king and his sub- 
jeets. Butstill I say, that it is the king’s righs 
to have supply; that supply is a duty, not 
merely a benevolence frum the people, in case 
of necessary defence of the kingdom. —And this 
is not my single opinion. 

19 H. 6, 64 B. Hody Ch. Baron, ° Le roye est 
€ inherite,’ that is, hatlı rigbt of inheritance to 
have fifteenths in his,.court of parliament : for 
the same law which wills that the king defend 
his people, wills also, that the people grant (0 
him of their goods, in aid of their deience.—Be- 
sides, I prove mine vpinion, if any ınan deny it, 
unanswerebly, out of the very «rit of summmons 
of parliement : in it, * Ardaa et urgeutia nego- 
© tia, regem statum, et defennonem regui An- 
‘ gli et ecclesis concernettia,’ are mentioned 
to be the'cause of parliament. 

Now I ptay you observe.—In the writ of 
summons to the peers of tbe kingdom, the 
words are, ‘ Super dictis negotiis tractaturi ve- 
‘ rang; concı? mmpensuri ;’ but in the writ for 
choice of kniehts and burpesses to serve for the 
commons, the words are, ‘ Ita quod milites pro 
‘98 et communitete Comitztus pradicti, ac dieti 
‘ cives et burgenses pro se et comtnunitate ci- 
° vitatum et burgorum plenam potestatem ha- 
* bett’ (what to do?) ‘ad facıendum et con- 
* gentiendum his que tunc ibidem de coınmuni 
*. eoncilio regni noseri contigerint ordinari super 
© hegötiis antedictis.’—So the words are, ‘ fa- 
‘ cete et comsentire,” tn matters agreed on Con- 
cerning the defence of the kıngdom ; there are 
no other matters mentioned in the writ for 
summaons of their representative body: no sach 
words as are in the peers writs are in theirs; 
yet I cımnut say, and eö I desire tö be conceir- 
ed, bat that accarding to the Record of 9 Bien. 
4, {he communs may also humbiy ofler ıbeir 
advice to the king ; they may shew their griev- 
aArces, and the state of tlre commonis : bt it ie 
plain, that the principal duty belonging to che 
Commons is, “ facere et consentire,' otherwise 
there would have been in their writ, #85 well as 
in the peers, “ super dictis negotzis trackaturr, 
‘ verumge consilium impensuri.’— Upon this I 
put te case, and argue thas: tie kingdom 
wants present provision, mecessary for present 
defente, to be m rendinews ; ıhis provision, che 
case so falling out, must be so « ily made, 
as thus it would be dangerots, im regerd of what 
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may happen, to stay for an assent in parlıe 
zacnt, Well, in tlis case there is a Juty from 
the subject, and a uecessity that she thing must 
be diove, hut the necessary form for the sub- 
Jjects assent in parlisment cansot be pursued ; 
I demand wlıat must be dnne, or what may be 
done iv tLis cuse, without breach of law ?--Is 
the duty last for want of time to observe the 
form? For my part, I understand not any rea- 
son that ıhe duty, in such case, should be lost ; 
but I should agree, that were not this a duty, 
vi termini, wbich is to come from the subject, 
in such a case, but only a mere beneroleuce, 
then that sach benerolence could not by law 
be exacted without the essential part of it, vis. 
the suhjects assent in parliament. 
- 4. Econfess, that by ıbe fundamental law of 
Ennglaod, the parliament is “commune couck= 
* lium regis et regni,’ that it is the grenbest, 
the most bonourable and supreme coutt in the 
kingdoin ; that no man ougbt to.think any dıs- 
honourable thing of it: yet give me leave to 
suy, that it is but a Concilium; to say so is no 
dıshonour to it: the king ınay call it, prorugue 
it, Jissolve it, at his pleasure; and whatsoever 
the king doth thercin, is always to be taken 
for just and necessary. —We must consider, 
that it is a grent body, moves slowly ; sud- 
den «isputches cannot be expected in It.— 
Besides, though the paıliament cannut err, par- 
luunent-men may de fucta: every particular 
meınber of the house hath Lis free voice; 
some of them may chance to make scruples, 
where tbere is no cause; it is possible that 
sowe of them may have sinister ends ; these 
things breed delays, so they may disturbances. 
(I would tu God, the late woful experience of 
this kingdom had not veriied these specula- 
tions.) Yea, there have been, in former tiınes, 
Gensures of parliaments themselves: tbe good 
parliament, temp. Ed. 3, “ parliamentum in- 
* doctorum,’ temp. Hen. 4, and. in the same 
king’s time, if we believe my lord Coke, 11, 
fo. 113. Brangwit, id est, the White-Crow act. 
These matters are considerable in such cases as 
ours is.—Wherein apparently * Mora trahjt 
‘ periculum,’ and to follow the rule, * Festina 
‘ lente,’ ıs most dan 
5. The point of *retentio dominii maris’ 
(wluich is in tbe case) is not of ar. ordinary con- 
sideration ; for, besides the antient inberitance 
and rigbt wbich the crewn of England hath ın 
it, it is obvious tu every. judgment, that in the 
continuance or not continuance of it to the 
crown, not only the bene esse, but even the esse 
itself of the commonwealth deth consist; and 
therefore it behoverh the subjects accelerare 
to thetuition of it : slowness is an argument of 
stupidity, or want of that sensibleness of the 
diminution of that rigbt which every subject 
Qught of right, and hach a concerning reason, 
to propose tu himself. 
Netable are the words in the Scotch rolis, 
10 Ed. 3,uumb.3. Ina writ bythe king taa 
great pr of ali the kingdom; “ Considerata, 
“ quud progenitores nostri reges Anglise dominii 
‘maria et transmafiui passagii, Loks prasteritis 


1697. —in üde Caxe of Sip-Blony. [1108 


‘ vemporibus extiterunt, et plurimum nos teade- 
‘ ret, si honor Boster repius Doatris temporibus 
* u alıquo laderetur. Quodque omnes huminee 
* de reguo pro» defensione ejusdem, coatra hos- 
‘ tium invasiones, tenentur exponere se et sun.’ 
—Tihe writ wherein these words are, wıs & 
command or charge Jaid upan the subject, 
without any wnrrant of parliament for .—Ir 
was a wrüt directed to all earle, harous, knights, 
and oihers, “ab ore aqum Thamesis versus 
‘ partes occidentales,” which recluded divers 
Inland consties.— It issued upun occasion of 
David de Bruse’s having a great navy aßsat, 
and therewirb baving eutered Jersey and 
Guernsey. The writ is a commandıo those to- 
whom it ıs directed, * Tantis et tam graribes 
‘ yericulis immincat:bus debite ponderatis,’ to 
treat with the archbishop of Canterbury, and 
other great men assigned by the king, ‘ super 
‘ defensionpe regni et populi’ The writ con» 
cludes thus, * Scire vos volumus, quod si ne» 
‘belles aut difüciles fueritis in premissis im 
‘ tanto et tam grandi necessitatis articulo,’ the 
king will repute those * rebelles, aut daiäciles, 
‘ tanquam suos et regni inimulcos.’ N 

6, Not to speak of. necessity in peneral, 
which ie of it-elf’a relaxation of laws, and serres 
for a dispensation, even by the equity of the 
law itself: in our case there is a necessity in 
point of government.—I sball put you a.case, 
where an express clause in an act of pariamens 
hath been doomed void, because it was sgeinse 
a matter of necessity in point @f government. 
2 H.6,6, The earl of Northuniberland’s case. 
‚Nota, 28.Ed, 3, and 42 Ed. 3. penal acts were 
made, that nune should exercise ıhe uflice oß 
sheriff above a year, although that he have a 
non obstante ; that clause of ‘ althwugh’ is void, 
and 4 nom obstantemay be of ıhat non ulslante: 
no renson can be for this, but because it tale 
a.necessary purt af government out of theking's. 
hands. 

7. * Selus reipub:icz,’ by all laws, is * sm 
‘ prema lex, et summ£ necessarıa.’ It ia, wbere ' 
it interpaseth, “ lex legis.” Ir takes away: par- 
ticular interests, before itself give place fur that 
came. 

8 Id. 4, S6 Iiem. 8. Drer. A bulwark. or 
defence may be built upon another man’ 
ground, “ ınvito domino.—No dower or third- 
ing to a woman uf acastle of defence ; it may 
indanger ‘ salusrepublies,’ by diriding such as 
piece.—An alien merchant takes a lease for 
years, of a house for his trade : this is a gnod' 

ease, so long as he tradeih, and there is ne 
enmity. between bis king and ours; bet when. 
he censeth trasling, or if war bappen, the king 
shall have the interest of. tlıe lesse. Tire res» 
son, it is possible, trat © salus reipublie=’ may- 
be coneerned, ifthe alieu’s interest in .ıt should. 
continue. 

8. If there were not ‘ salus reipublies’ in 
our case, yet there is in it nt least * bonum pub». 
‘“ licum’ intended. I will put a case, wimee 
subjects are bound without their assent, for the. 
‘ bonam publicum’ sake. 44 Ed. 3, 19. Chams- 
berlan uf Lowion’s case, Coke 5, f. 68. Ink 
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bitants of a town, without any custom, may 
make ordınances ur by-laws »f any thing, pro 


verr time, when tbe statute De Tallagio non 
Cuncedendo was made, or in hammering. If 


bono publico ; and in such case, those who are | only one action brought heretofore, una ki- 


absent, and so unconsenting, are bound, tbe 
* bonum publicum’ ıs !he cause. 

9. Preventi ın of further general mischief, 
which may ensue, trencheth, even by construc- 
tion of luw itself, upen other men’s rights. 
For that cause, pullınz down a house which 
is on fire, to save other men’s houses, is 
lawful. Highley’s case, Co. 10, 139. One ss 
bound by prescription, to make or repair walls, 
damms, or such lıke agaınst waters : this man 
is not able to doit; a small breach happens, 
wbich eitber must ily be made up, or a 
general mischief will bappen. In thiscase by 
exposition of tbe statate of sewers, and by an 
equity out of the letter of the laws, grounded 
upon ‘ salus pop.’ allthose who are within the 
level are to be tazed, and to contribute for pre- 
seat ; the ability uf him, whose the right of ıhe 
burden is, non erpeclata. 

10. I find a writ in the rerister “de repa- 
@ ratione facıenda,’ which ıs cited in Bowles’s 
Case, Coke 11, f. 82, b. whereby, if two joint- 
tenants be of a house, the one shall have a 
writ of “de reparatione facienda’ against the 
other; and the wurds nf the writ are, ° ad re- 
‘ parationeın et sustentationem ejusdem domus 
* tenetur ;’ where the word ‘ tenetur’ 13 observ- 
able. Every man hath an interest in the com- 
monwealth, but the king’s interest is incom- 

arably beyund other men’'s ; therefore the 

ing may, by a like reason of law, call upon 
his subjects to join in contribution with him, 
towards ıhe reparation and sustentation of the 
fabrick of the commonwealıh. 

11. Inthe great and common vouchee's case, 
13 Ti. 4, 14, ın the debate ofthis cause of the 
new-erected office of the measuring of clotlıs 
ia London, which was broucht to parliament ; 
it is a mentorable saying of Gascoigne the chief 
Justice, “The king may charge the people of 
* his realm wi:hout special assent of the com- 
‘.mons, to a thing which may be profit to the 
“common people.” This saying is cited and 
allowed in the Case of Monopolies, Coke 11, 
f. 86, b.and so it is very commonly, npom ar- 

uments concezning such questions. 

12. I observe, that though the precedents of 
writs and execution of them, for assessing the 
subject by the kiug’s command, without war- 
rant of parlinment, are very many in several 
kings reigus ; yet there is not any precedeut of 
any civil action brought for any thing done ın 
former ages, upon such commands of the kins 
as is in our case, but only that one of the 
abbot of Robertsbridge’s case, which hath been 
often cited ; and in the pleading thereof it is 
acknowledged, that the agisting of men’s lands 
and tenements to contribute “ad custodiam 
 maris’ by the king’s commands, without tax 
by conseut in parliamen:, was good in law. 
And I note, tlıat that case happened and wes 
in »gitation, and gave fair cause of demurrer, 
in an Opportune time in demurring, if the law 
* bad beeu otherwise; fur it happened at that 
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rundo, it were nut to be regarded, though it 
had been against tbe king’s power; but hen 
that one is assertive of the regal power, ıt is 
to be respecied more tban as a.single, I mean, 
as a singularıs probatio of it. 

Lastiy, L observe, ıhat upon grievances, or 
complaints ın perliament, which have been 
almost Infinite, and upon all occasionsin former 
tumes, no one record hath been, or I thınk 
cau be cited, that in case when charges bave 
been imposed wirhout common assent, for the 
necessary defence of the kingdom in an instant 
article of necessitv, any king hathı ever an- 
swered, or assented, that sach charge batlı been 
against the laws or liberties of the subject.— 
Neither the reclamation of tbe subject alone ou 
his side, nor the single commanding rescripts of 
the sovereign alone on his side, are of autıho- 
rity to preserve the law ; but if there bea con- 
currence of king and sulıject, that is it whereby 
a Judge may ground his resolution. 

As for that one of 2 R. 2, which cometh near- 
est in that kınd, but hath not the king’s ac- 
knowledgment; I note, that it was upon a deli- 
beratiın, before the charge imposed: and truly 
I ıbıns ıhat if the charge in that case had been 
lirst i:nposed and collected, upon complaint 
against ıt afrerwards, it would never have been 
adjudged for unjust. Many thinss are ques- 
ttoned, and sometimes denied to be lawful hbe- 
fore tiıey are done, which facta valent, which 
being done, are guod and valid ın law. If a 
qnestion be made of that which of itself is law- 
tul, the very making the question makes it ques- 
tionable, and may draw on au opinion that ıt is 
not lawful. 

Rot. Parl. 4 I. 4, num. 28, et Itnt. Part. 6, 
H. +, num. 9, vou shall find, that the commons 
having considered of the wars of Scotland, the 
rebellion of Wales, the safeguard of the sea, et 
especialment the’ defence of the realm, tlıey 
grauted a subsidy, hut with protestation that ıt 
should not be an example to charge the com- 
moss hereafter witlı any manuer uf subsirdlies 
for the wars of Scotland or Wales, or the safe- 
guard ufthe sea, or tbe marines of Calais or Ire- 
land, without consent in parliament. I obserre, 
that there is not a word in tlıis protestation, 
that the subjects should not be chargerl without 
consent in parliament for the defence of tue 
realm, tlınuglı there were a little before an ex- 
press mention of ıt, and that with an especial- 
ment. Ou the other side, there is a cloud of 
precedents of... . . imbarking of private mens 
ships, in case of necessitv of defence of ıhe 
realm, and safeguard of ıhe seas, command of 
making galleys and ballıngers suw»ptibus preprüs. 

Arrayıog and apparelling of soldiers, and vic- 
tunlling and conducting them in this case of ne- 
cessary defence, © propriis sumptibus,’ of seve- 
ral towns and counties, as well inlaud as marı- 
time; theexpress words of the king'scommands 
in such cases, by his writs directed te the re- 
spective sherins and head uflieers, are, That 
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tbey should ‘ levari facere expensas de comita- 
€ tibus,’ sometimes ° Comitaluum,’ sometimes 
‘ villarum,’ as the case was: wherein note the 
words, © levare facere;’ and in what manner 
tbe sherifis levies are, viz. assessment by him- 
self, and collection by himself and ministers, 
I think few are ignorant.—Amongst which 
kinds of writs, some of 48 Henry 3, are re- 
markable for tlese words m them, * Cum- 
* que adhuc necesse sit propter casus fortui- 
© tus .ad securitatem et defensionem regni, de- 
* fensionem habere pronptam, contra ahieni- 
€ genarum adventum,’ &c. Inter alia sic Rot. 
Claus, 48 H. 3, m. 2. A writto the town of 
Bedford. So still the pressure is according: to 
the occasion, instant provision raised whereby 
a promptitude may be, not staying a provision 
by parliament, which cunctation might be o 
posite to promptitude. Also the French Roll, 
231 Ed. 3, pars 2, m. 9, Co. 11, shews, that 
whereas a subsidy out of the wools had been 
granted to endure for a certain time only, yet 
tbe king, ‘ necessitate compulsus, de consılio 
* pralatorum, magnatuın, et aliorum de concilio 
€ suo,’ (not “ per commune concilium ’) did or- 
dain “ quod subsidium prasdictum levetur usque’ 
& further time. 

Close Roll, ı R. 2, m. 18, many writs were 
directed to the bailifis of the several towns of 
Cambridge, Huntingdon, Nottingham, Derby, 
‚ Lincoln, Gloucester, Worcester, St. Edmond’s- 
bury, and T'hetford, reciting a former command 
of the king to these several towns, to provide 
several ballingers, * ad custas validiorum et ma- 
© gis divitum nm ’ oftlose towns. Now 
by ıhose writs tlie king deelared to tbem, that 
tidebatur to ıhe king and his council, that they 
who had 10/. and upwards in goods, should con- 
tribute, and not others; and commands those 
bailifs to compel men pf that ability to contri- 
bute, ©“ per districtionem si necesee forkt, et 
© aliis viis et modis, quibus melius viderint expe- 
° dire. : 

I spare iterations; I conclude my second 
Rn head with my subscription agaın proved 
my judgment, by wlınt I have saıd before: 
hat when the nd and safety of the kingdom 
in general is concerned, and the whole kingdom 
in danyer, the king may, by writ under the great 
seal, command all the subjects of ıhe kingdom 
at tbeir charges to prgvide and furnish ships for 
the defence aud safeguard of the kingdom, and 
may by law cnmpel the doing thereof. And 
that in such case the king is ıhe sole judge of 
tlie danger, and when and how tlie sume is to 
be prevenied. And how mauy more have sub- 
scribed to this tenet it is Dot unknown; the re- 
cords of the general courts pf justice of tlıe 
kinedom, manilest to such as will look into them. 
The Turıep General Head. —I have done 
with my second general head, and come now 
to my third; which is, to consider the acts 
of parliament, answers to petitions in parlia- 
ment, Nlagna Charta laws, which concern the 
king’s proceediugs in this case, 
1. St. Edward’s laws have Danegelt men- 
tioned in ıhem; see cap. 12, but not another 
VOL. Il, 
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syllable pertinent to this case, saving that the 
church and people are free, have libe:ties and 
customs belonging to ihem of right, which is nog 
by any denied. 

u } I find that there was a Magna Charta Lr 
bertatum Regni made by Henry 1, ıhe Beau- 
Clerke, in which is this clause, That ° Milites 
“ possiderent terras dominicarum suarum quag 
‘“tas ab omnibus geldis’ (‘ guelt’ signifieth a 
sum of money.) And yet amungst tlie laws of 
his time, as appearetli by Leges Hen. 1, c. 16, 
this is one which I cited before, * Danegeldum, 
“i. e. 12d. de unaquaque hida per annum, siad 
‘terminum non reddatur wıta emendetur’” 
(wbich signiheth an amerciament.) 

3. The Magna Charta of king John, made at 
Running-mead, bath been cited by Ar. Hamp- 
den’s counsel, and urged to.be an act of parlia- 
ment; the words inferred out of it are,  Nul- 
‘ lum scotagium vel auxilium capiatur in regno 
€ nostro, nisi ad corpus nostrum redimendum, et 
‘ primogenitum filium militem faciendum, et 
‘ad primogenitam filiam nostram semel mari- 


*“tandam; etad Iıoc non Sat nisi rationabile 


€ auzilium,’ &c.—The words pisched upon are 
“ nullum auxilium’ a general negative; I have 
touched before the signification of tbe words, 
‘ Aid, auxilium ;’ I will answer the words far- ' 
tber anon, together with other statutes, which 
have as general and furtber negative words. — 
Observe, But there is no question but Running- 
mead Mag. Ch. was no statute, nor ever was 
taken for one, saving iu tbose parts wherein it 
and Mag. Ch. of 9 Hen. 3, do concur: to give 
but one reason, tell me when, after king John’s 
time, were 25 barons appointed, according to 
that which is contained ın Running-mead Mag- 
na Charta. Ifthere were any great matter ın 
“ nullum seuxilium,’ it is observable that those 
words are notin Magna Charta of 9 H. 3, and 
that is the Magna Charta which hath the fre- 
quent confirmations, In Confirmatio Charta» 
rum 25 Ed. 1, there is mention of that Magne 
Charta of Henry 3, by name, and none of tliat 
king John’s Magna Charta. Certainly there 
were some ‘ iniqua’in the Magna Charta of 
king John ; the barons did in that king’s time 
‘ iniguum petere ut zquum ferrent,' otherwise 
that Magna Charta would have been also con- 
firmed, as well as his successor Henry 3.—And 
I pray you note, that after tbe ‘ nullum auxi- 
‘ ium ’ tliere follows on, “ nisi ad corpus nos 
‘traum redimendum;’ If for that, then certainly 
much more for the redeeming of the whole body 
ofthe commonwealth, which is our case. 

4. Tiie Magna Charta of 9 H. 3, which is the 
often-confirmed Magna Charta, though it allow 
all the liberties of the subjects tben claimed, 
hath no special words pertinent to our question, 
which is a matter observable ; for charges for 
the defence ofthe kingdom commanded by the 
king out of parliament, were frequent both a 
and before that time. In it there are Only ge 
neral words of ‘ babeant libertates suas; out 
of which words ‘ suas’ I do observe, First, A 
right of tbe subject in his liberties, they are 
‘sue.’ Sccondly, Those libertieg which the 

4B 
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subjects must “ habere,’ must be ‘sus,’ that 
is, sucli liberties as are fit for a suhject, as are 
compatible with the relation between a king 
and asubject. The words are not omnes liber- 
tates, all manner of liberties, but * suas,’ that 
is, liberties proper for them, or such liberties 
as they are, in good construction, capable of. 
ad indeed ‘ Quicquid recipitur, ad modum 
recipientis recipitur.’ . 

14+ H.7,f. 11. The abbot uf St. Bartholo- 
mew’s had a charter from king Henry 2, that 
he should be as free in his lands,.as the king 
was in his crown; yet these general words pass 
for no more ıhan a subject is capable of; he 
must uotwithstanding those swelling words, pay 
fines for alienation, without licence, admit the 
king’s valect to a corody, and such like. But 
in, that Magna Charıa of 9 Hen, 3, cap. 20, 
‚tbere is this clause, * Et sı nos adduxerimus 
* vel miserimus euın iu exercitum, &c.’ which 
proves the king’s right, even by that statute, 
to dispose of ıhe bodies of his subjects for his 
army. Also cap. 30, there is a clause, that 
* omnes mercatores’ shall have safe conduct, 
and liberty “ad emendum vel vendeudum, sine 
* oranibus malis toluetis, per antiquas et rectas 
* consuetudines, pr&terguam teinpore belli ;’ 
which shews, that in “tempore guerr& ınala 
* tolneta’ might.be set up, they were not then 
*“ mala tolneta.’ “ Dominus opus habet,’ made 
them ‘ tolerabilie et toleranda ;’” in our case, 
we have © tempora guerrina.’ 

5. Confirmatio Chartarum, which was 25 
Ed. 1, is the next statute whereof there is any 
colour for Mr. Hampden ; the words thereof 
arc, “ Que pur nul besoigne tielx maners de 
* aydes, mises, ne prises, ne prenderomer fors- 
€ que de com’ assent de tout le realme, saves les 
“ anc’ aydes et prises dues et nccustomes.’ But 
this statute hath not been stood upon, because 
ofthe “saves les anc’ aydes, &c.’ That which 
is saved or excepted is clearly out ofthe body 
of the law. 

6. But then comes the statute De Tallagio 
non Concedendo ; which of what time it was, 
non constat. It was between 25 and 34 Ed. 
4. I.do agree that to be a statute or an act of 
parliament : The recital in the Petition ofRight, 
3 Car. binds up nıy judgment to afırm.other- 
wise. T'he words of that statute' are general, 
without any saving or exception, * Nullum tal- 
© lagium vel auxilium, per nos vel heredes nos- 
€ tros in regao nustro ponatur seu levetur sine 
° voluntate et asseısu archiepiscoporum, epis- 
* coporunı, comitum, baronum, militum, bur- 
© gensium et aliorum liberorum communiz de 
€ regno nostro.’” These words indeed are gene- 
ral: but for atrue and just exposition of them, 
the occasion of the. hard pressing to have that 
general statute is to be considered. King Ed. 
1, had right to dukedoms and earldoms in 
France, and great wars he had with the French 
king about them. ‘Great troubles also he had 
out of Wales and Scotland. - He was in 
Flanders about auxiliary wars against the 
French king, both at the making of Confirmatio 
Chartarui, and of Tallagio uon Concedendo. 


He had a little before, in the 22d of his reign, 
caused scrutinies to be made thronghont tlıe 
kingdom, to raise moneys for supply of his great 
and pressing occasions for these wars, which ın 
trutlı did not immediately concern the defence 
of his kingdom ; .for if he would have let those 
wars alone, he might have had quiet enough for 
his kingdom of England. «Upon the said scru- 
tiny search was made, where and in those trea- 
suries or hands monies were, wbereby the king 
might be furnished ; and indeed, the king’s mi- 
nisters took the moneys tlıey found upon the 
scrutiny as borrowed for the king, though ıt 
were against the owner’s willsto lend them ; 
And amongst others, for tlıe most part, they 
lıgbted upon the treasurers of religious houses, 
many of which had coflers well stored. Tlıe 
religious men being thereupon oppressed them- 
selves, incensed the great men against the 
king ; and by that means, and the palpableness 
of the injury, the great lords, especially the 
then constabje and marsbal of England, Bohun 
and Bigott, stood out axainst the king with a 
great deal of stiffness; and at last the king be- 
ing in a streight, and to pacify one extremity 
with yielding to another, passed the act De 
Tallagio non Concedendo, without the excep- 
tion or the saving of the antient aıds which was 
in Confirmatio Chartaram. But it is plain, 
that these general words were never meant, 
either on the king’s, or on the great lords and 
other subjectssides, to beabsolutely general for 
all cases : for notwithstanding those words, the 
aids * pur faire fitz chevalier et pur file marier,’ 
eontinued, and so did the king’s power to array 
and send soldiers, * sumptibus villarum et co- 
‘ mitatuum,’ into remote parts of the kingdom, 
out oftheir proper counties, for the defence of 
therealm, asappeareth in the continual practice 
in that king’s and his successors times; as, ıf I 
had time, I could make good by a long succes- 
sion Of precedents, appearing upon records. 
See a notable apology or remonstrance public'y 
made by king Ed. 1, m. 25, enrolled, concerning 
bis proceedings at that time in this business, 
whereby that is made good, which I have be- 
fore alledged. But besides this answer, I shall 
give a further answer to this and the other sta- 
tutes, when I shall have perused alt of them. 

7. The next statute urgedis 14 Ed. 3, in the 
second parliament of that year ; in which sta- 
tute there is a recital ofa grant ın the same 
parliament, ofthe ninth part ofthe goods of the 
commons fortwo years; the king willing to 
provide for the indemnity of the commons, 
willeth and granteth to the same prelates, &c. 
(wherein note the word the same) that the said 
grant which is so chargeable, shall not be ano- . 
ther time had in example, nor that they (which 
must be construed the same prelates, &c.) be 
from henceforth charged, nar grievel, to make 
up any aid, or to sustain any charge, if it be 
not by common assent, and that in parliament; 
And that’ all the profits rısing of the said 
aid, and ofall wards, marriages, customs and 
other profits rising outof the realm af England, 
sball be spent upon the maintenance uf the 
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realm, and of the wars inScotland, and France, 
and in no place elsewbere, during the said 
wars. 

Note, that the general clause which is urged 
to be in this statute, cometh in the ınıddle 
part of the statute, and is coupled wiıh other 
matter, which was but temporary ; and there- 
fore in my judgment that general clause was 
ıncant to be but temporary, viz. during the con- 
tinuance of the wars which were tlıen on 
font ; and was never meant to be a perpetual 
discharge for ever of all manner of charges and 
aids, as appeareth for that, notwithstanding 
that clause, king Ed. 3, did shortiy afterwards, 
and during all his reign, as frequently ‚charge 
the subjects for defeuce of’ ıhe kıngıloın, as ever 
he had done before: He lıad also his aids “ pur 
© faire fitz chevalier et pur file marier,' afterthat ; 
which ifthe words were to be expounded gene- 
rally and perpetually, neither he nor his succes- 
sors could have had. And it is worth the ob- 
servution, that this statute Is never mentioned 
in the Petition of Right, as Tallagio' non Con- 
cedendo, and 25 Ed. 3, by names are: and yet 
ifthis had been a perpetual statute, there was as 
great reason to have mentioned it as any other 
statute. 

8. The next statute urged is the Petition of 
Right, Sd of the king’s reign.— This petition 
reciteth the statute De Tullagio non Counce- 
dendo, and the statute of 25 Ed. 3, against 
loans and other things : Then cometh the peti- 
tion itself, wlich is an humble prayer to his 
majesty, by his subjects, that no man hereafter 
be compelled to mıake or yield any giit, loan, 
benevolence, tax, or such like charge, without 
common conseut by act of parliament: And 
his majesty’s gracious answer in parliament is, 
€ Soit droit faıt comme est desire.’ After this, 
bis majesty, that knows his own heart and sin- 
cere meaning best, in his second speeches to 
both houses, amongst otber things, saith, and 


that most justly and truly, “ That ıt must needs. 


be conceived that he had granted no new, but 
only confirmed the antient liberties.” 

[ observe, there is no express clause in an 
of those statutes wbich I have before cited, 
that no charge shall be imposed without com- 
mon consent, no not for necessary defence of 
the kingdoın: And if such a clause had been 
offered to have been exprest, besides that I 
doubt of what validity ıt had been, I certainly 
believe, that neither king Ed. 1, nor king Ed. 3, 
nor our sovereign, wauld ever bave yielded to 
so dishonourable and unjust an expression. — 
But all these several statutes being general, and 
having no particular expressions, I conceive 
tbat according to all rules of law for exposition 
of statutes, those three statutes, De Tallagio 
non Concedendo, 25 Ed. 3, anıl the Petition 
of Right, must have a reasonable intendment, 
and tbat by a common and just equity, for ex- 
position of those three statutes, aids and 
charges, for so necessary a purpose as the de- 
fence of the kingdom ; and ‘ salus reipublic®’ 
will be clean out of tlıe law, as fully as ıf they 
bad been precisely excepted: and if other ex- 
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position be made according to the letter only, 
it ınight truly be said uf such a literal- exposi- 
tiun, That litera occidit, that laws made fur 
the good of the commonwealth, will prove the 
bane and ruin of it, : 

I will give you a taste of some expositinns of 
statutes, with restrictious of the generality of 
the words ofthem, though they be general negg- 
tives. The cases I could put are very many, 
but I will cite only a few, and those such as’ 
are appliable to the reason of our case. 

Dyer 361. The statute of Glocester saith, 
That tenants for lives or years, * nullum facient 
vastuın ;’ yet a waste, whereby the land leased 
* melioratur,’ is no waste within that statute.— 
The statute of Westminster the second saith, 
That tenant in tail shall not ‘ per factum, vel 
‘ feoffamentum,’ do any act to the prejudice of’ 
his issue: Yet 43 Ed. 3, Octavian Lambert’s 
case is, tenant in tail of lands whereto a stranger 
hathı title of entry; to gain a release of this 
title, and for dlefence of his estate, by his deed 
granteıh a rent charge out of the lands intail- 
ed; tlis grant bindeth his issue, so that he shall* 
hold the land charged, nutwithstanding the 
general words of the statute.— There was a 
statute made 14 Ed, $. That for every sack 
of wool carried out of the realın, the merchant 
shall And surety to bring into the kingdom hul- 
lion, that is, silver to the value of 2 marks, and 
to take for it 2 marks in coin. 36 Ed. 3, an 
act was made, That whereas the commons had 
granted a great subsidy out of their wvols to 
the king for three years; the king granted, that 
after those three years, nothing shall be taken 
of the commons, but the ancient custom of 3 
mark for a sack of wool. And 45 Ed. 3, ano- 
ther act was made, That no imposition or 
charge shall be put upon wools, others than the 
subsidy and custom granted to the king, sans. 
parliament.—Upon long debate adjudged, That 
notwithstanding these two latter general sta- 
tutes, yet the finding of sureties fur bringing in 
of bullion, enjuined by 14 Ed. 3, was not taken 
away by either of bo two latter statutes. 
And in that case, besides the former rule of 
equity put by me for exposition of general sta- 
tutes, another reason is given, applicable also to 
our case, namely, That every statute shall be 
taken the most beneficially for the king. 

Pasch. 13 Jac. In tbe Star-Chamber, where- 
as the statute of 1 Rich. 3, c. 2, saith, That 
the subjects shall not be charged, by any charge, 
executions or impositions, called a Benevolence, 
nor by such like charge; yet one Mr. Oliver 
St. John, a Wiltshire gentleman, being brought 
to the bar, profenus, for writing a letter to the 
mayor of Narlborough, against a course then 
holden, for trying what money rich and able 
men would give unto king James, of their vo- 
luntary free will ; it was resolved by ıhe whole 
court of Star-Chamber, with the then chief- 
jJustice’s advice, that a commission to treat 
wlıat men would give voluntarily to the king, 
was not within the statute of 1 R. 3, though 
the words were general; and Mr. St. John was 
grievously censured for his inveighing by hie 
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letter agıinst the awarding of the commission. | preparers and conveyers, nor sokdiers, whereby 
I conclude tius mauer with an answer by ! ibe commons have been at great charge. To 


Mr. Sulicitor, aptiy given to Mr. St. John, who this the kn,g’s answer is, The kı 
urged this clause out of the laws of king W. 1, ' shall be so done no more.—Nota. 


wılls thar 
t note by 


c. 55. © Volumus ut omnes liheri homines regni ; the very complaint, that neither tbe complaint 


© nustri habennt terras suas, bene et iu päce, 
“ fiberi ab omni exactione injusta et ab omni 
* tallagio, ira quod nihil ab ei» capıatur vel ex 
€ gatur nisi serritium suum liberum, quod de 
* jore nobis facere debent, et prout statutum 


nor answer are appiicable to case of necessity, 


“for safeguurd of the kincdom. 


Then 18 Ed. 3,c. 7, That men of arms cho- 


| sen to go in the king’s service out of England, 
ı shall be at the kıny"s wages, from that day that 


“est et a nobis eis datum et Concessum jure , they depart oat of the counties wbere they 


* hzrelitario per communi concilium totius 
‘ren! 

You see here are general words referring to 
a general act uf purliament ; yet afterwards, c. 
59, are these words, * Statuimus ut omnes lıberi 
“ homines totius regni sint fratres conjuratı ad 
* monarchiaın nostraın et ad regnum nostrum, 
€ pro vırıbus suis et facultatibus, contra inimi- 
€ c0s pro pnsse suo defendendum et viriliter ser- 
‘ vandum.’ This latter clause shews the inten- 
tion of the act of parliament formerly set down, 
‚that notwithstanding the general words of the 
act, it extendeth not to cases of cnmmon de 
feırce of the kingdom, or where * Salus ınonar- 
€ chiz regis’ or * reipublicz perichtatur” 

I have now done with the general negatıre 
statute«, strongly urged; and I think I have 
exempted tlıe question of our case from the 

jew or intention of those statutes. But 
sides those statutes, Air. Hampden’s counsel 
bath urged some statutes that no soldiers, or 
men at arms, should be enforced to go out of 
tbeir proper counties, without wages from the 
king. I will not let those, because urged, 
though pertinent in the generality only of the 
penple’s liberties, pass unexamined. 

The statute of Winchester 13 Edw. 1, c. 6, 
was cited for tbat purpose. The words are, 
* Every man shall have in his house harness to 
* keep the peace, after the antient assıze.’” And 
sheweth what the antient assize was. And 
then there is a clause for fresh suits after felons, 
from country to country; and indeed, in case 
of fresh suit after a felon, nohe is bound tp go 
out of his county. But asto the point of going 
without wages out of the cönnties for defence 
of ıhe kingdom, not a word in my book in that 
staiute, 

Then cometh 1 Ed. 8, c. 5, the second par- 
liament ; the words are, the king wills that no 
man be charged to arm himself, otherwise than 
he was wont, iu the time of former kings of 
England ; and that no man be compelled to go 
out of hiscounty, but where necessity requireth, 
and sudden coming of strong enemies into the 
realın ; and then it shall be done as hath been 
used in times past, for the defence of the realm.’ 
—-Nota. That before this statute, the use was 
for men to go in such case, ° propriis sumpti- 
bus,’ as appeareth hy many precedents. 

In the same year, 1 Ed. 3, c. 7, the com- 
mons complained of commissions to rc 
men at arms, and to conrey them to the king 
ınto Scotland, Gascoine, or elsewhere, at the 
charge of the shires; and that the king hath 
not before this time giren any wages to the 


were chosen, till they return. This statute ex- 
tendeth not to case of necessary defence. Be- 
sıdes, the provision is against going out of Eng- 
land, wbich is not In gar case. 

Then 25 Ed. 3,8. No man shall be enn- 
strained to find men of arms, other than those 
that boid by such serrices, if it be not by com- 
mon assent and grant in parlıament.— This ex- 
tendeth not to defence ofthe kingdom. Be- 
sıdes, it is a provision for particular men spe- 
cially required. Likewise it is only against 
finding the bodies of men ofarms. But press- 
ing of soldiers or men of arms, to serve in all 
manner of wars, hath been always so freguent, 
both in old, late and modern times, that it were 
a needless labour to prove that which every 
man knoweth. 

All these statutes of 1, 18, and 25 Ed. 3, 
are confırmed by iament, 4H. 4,c. 13, and 
yet Rot. Parl. 5 H. 4, numb. 2%, (which is ob- 
servable for the time, being presently after 4 
Hen. 4,) it nppeareth, that there had been 
comımnissions directed to gentlemen of the coun- 
try for arraying, arınıng and conducting of sol- 
diers to the coasts of the sea, and elsewhere, 
in divers counties; and that there were many 
forfeitures and clauses comprised in those com- 
mis-ions : the observation of which was perilous 
to the commissioners. —The commission were 
brought into tie commons house, and by them 
entertained as grievances. The commons upon 
deliberation, dıd obliterate certain clauses in 
those commissions, and prayed the king, that 
from thenceforth nn commissions of array 
should issue otherwise than was contaimed ın 
an amended copy, which they hunbly offered 
ready drawn. And that copy was agreed to 
the king in parliament, after conference wit 
the judges, and advice with the lords there- 
upon; and the tenor of the sa.d copy was en- 
rolled. And in tbe precedent thereof appear- 
ing in the Parliament-Roll, and being as for the 
county of’ Bucks, fifteen gentlemen of the coun- 
try are made commissioners : amongst tlıem I 
find the name of Hampden, I believe an an- 
cestor of Mr. Hampden, the party in our great 
cause, ö j 

But to return ; in that commission there is & 
recital of invasion and burnings, which had 
been by enemies: and that to resist them ifthey 
should again invade, * ac pro salvatione et de 
‘ fensione regni et ligeorum,’ the king assigneth 
commissioners * ad araiandum et triandum 
“omnes homines ad arma, et ad armari facı- 
‘ endum omnes illos qui de corpore sunt po- 
‘ tentes, qui de suo proprio non habent, unde 
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“geipsos armare possiot, viz. quilibet eorum 
€ juxta statum et facultates suas, et ad distrin- 
< geudum oımnes illos qui in terris et bonis sunt 
* potentes, et pro debilitate corporis impotentes, 
* ad inveniendum armatos pro illis qui non sunt 
€ habiles,’ (where, by the way, I note, that ın 
case of common defence, tlıe people, not the 
king, are to be at the costs.) And the com- 
mission directs further, That the commissioners 
shall train and diride the soldiers, and shall 
* conducere eos tam ad costeram maris, quam 
“ alia loca, ubi et quoties necesse fuerit,’ (here 
is sending out of the county uf Bucks, I am 
sure) and shall muster then ; and that the 
arıned men shall be armed with their own pro- 
per arms, and not with the arms of others, upon 
pain of forfeiture of them, (note the clause of 
forfeiture) “ et ad arrestandum et capiendum 
€ omnes qui fuerint rebelles seu contrarii, et 
© prisonz committendum, äbidem moraturi quo- 
© usq; pro eorum panitione alıter duxerimus or- 
€ dinandum’ (here is power of imprisonment.) 
That commission commands likewise the com- 
missioners to array themselves, ‘ et insuper’ to 
make beacons, whereby ‘ gentes patrie de ad- 
‘ ventu inimicorum poterint congruis tempo- 
* rıbus premunire;’ and a further clause, that 
the commissioners slıall * ducere’ the soldiers 
° cum periculum advenerit, ad costeram maris 
“et alia loca, in defensionem regni'et patriz; 
‘ ita quod pro defectu armationis et ductionis 
‘< damna patrie non adveniat ullo modo.’—The 
commission I have taken, and now repeat at 
large, because oflered by the commons them- 
selves in parliament, msfantly aftertlie confirm- 
ation of Edw. the third’s laws, 1, 18, and 25 
of his reign before-mentioned, and all by the 
judges advice. 

All powers of command imply the daty of 
obedience. I say no more, but as arms and 
travelling by land are necessary for the defence 
of land, so ships and sailing, ordnance and 
tackling, and the necessaries mentioned in the 
shipping-writ, are most requisite for defence at 
sea. And thusI have passed all the acts of 
parliament cited or pertinent to our case; I 
confess they are Jegrs ligantes, and 1 ıhınk that 
im my answers to them, I have not broken the 
bonds of them, with the wliich I acknowledge 
both my conscience as a judge, and my estate 
as a subject obliyed. 

The Fougtn General Head.—T come now, 
in tbe last place, to my Fourth General Head, 
which is, to answer be objections made by 
the counsel on Mr. Hampden’s side.—The ob- 
jections were of three sorts; some grounded 
upon reasons of law; some upon authorities 
and inferences upon records ; some upon mis- 
chiefs and inconveniences pretended. 

Object. 1--2 R. 3, f. 10& 11, was objected ; 
wbere, upon the distinctions of “ potestas in cu- 
* ria, et potestas in ülhere, concerning the as- 
sessing of fines, it ı$'’$äid that * justiciarii regıs 
€ per eoram discretionem assideb’ finem, et non 
* dominus rex per se m camera sua, nec aliter 
* coram se, nist per Justiciarios suos ; et hzc est 
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‘legem sunm unum est dicere.’ And it was 
said, that in the present case, the king hath 
not proceeded “ per justiciarius,’ but * per se’ 
or ‘ ın camera.’ 

Answ.—I answer, That in our case there is 
not any thing done in ‘ Camera, tbe shipping» 
writ issueth out of the court of Chaucery; 
besides, we are not now in the case of assessing 
a fine. Itis true tbat, if a presentment, in- 
dictment, or information, be depending in’ the 
king’s court, aud so far proceeded in, as that 
judgınent of a fine is to be given, this is not to 
be assessed by the king “in canıera, but by the 
king’s justices “in curia.’ Howsoever, if we 
go to distinctions, there is ° potentia absoluta,’ 
and ‘ potestas ordinaria:’ 1 hope none will 
deny, but that the king hath ° putestatem ab- 
‘ solutam,’ in many cases. Stat. Westm. 1. 
It a a man may be committed ‘ per sper 
‘ cıale preceptum domini regis,’ and is not m 
that case bailable.—20 Hen. 7. 
Capitalis Justiciarius Angli=. 

I put youthe case ofHil.2E.3,p.6. One 
having money of the king’s wherewitli to pay 
soldiers, misused it, and committed many out- 
rages ın Lancashire ; a writ issued to the she- 
riff of Lancaster to attach him; being by vir- 
toe thereof attached, and brought to the King’s- 
Bench, he was there discharged : the reason 
given by Scroope the chiel-justice was, because 
the attachment being grounded upon a sugges- 
tion, was against the law: no such writ ouglit to 
have issued, unless there had been some in- 
dietment, presentinent, or information depend- 
ing. But I doubt not, if the king had by his 
absolute power made a special precept in his 
chamber for commitment of tlıis ınan, he could 
not have been discharged.—The truth is, the 
objection upon the distinction of “curia et ca- 
“mera,’ is not rightly applied to this case; it 
might as well have been urged against a cum- 
mission of sewers issued at common law, out 
ofthe chancery. The matter is, what the law 
is concerning the king’s power, for provision 
towards necessary defence. 

Object. 2.—It hath been said, that divers 
payments and promises of payments have been 
made by the king in all ages, uj;on nccasions of 
his wars and provisions fur the defence of the 
realm and sea: and ınany ıecords have been 
vouched to tlıat purpose. 

Answ.—I answer, First, It ıs true: but 
more payınents have been made by the sub- 
jects also in the same cases; as will appear, if 
we go to yie by records: ınultitudes hare, to 
that purpose, been cited on tbe king’s side. 
Secondly, In some cares, ns of horr-wing, pur- 
veyance, or tlıe Jike, payment by the king was 
of right; but in the cases merely for necessary 
defence, his payment, or promise of payment; 
was of courtesy and gr.ce, and is nor binding 
in precedent, v0 more than in the case of mines 
royal. It appears by many precedents, cited 
m the case of mines commou, Tlat many sub- 
jects, owners of land, wherem were mines of 
silver, shared with the kınz : suıne had a 


The king is 


*volumtas regis, viz. per justiciarios suos et | twentieth, some a greater, some a lesser part, 
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and this was abjected against the king’s sole 
interest, which notwithstanding was adjudged ; 
and the answer made to tuose records was, 
That it was of the king’s courtesy and grace, 
not of right: one may do with his own what he 
pleaseth.—But I will put you at large one of 
the records, which hath been cited, and let it 
be considered for whom ıt maketh. 23 Ed. 1, 
rot. 77, Ex parte Rememorator’ Regis. There 
writs issued to divers mayors and bailifis to 
make gallies, ordained by the king, and ° con- 
‘ cilium suum:’ It doth not say, “ commune 
° concilium,’ to be made “ pro defensione regni 
& et securitäte marıis;’ and in tlıe record there 
is a clause, * custum quod ad hoc posueritis, 
© cum illud sciverimus, robis ın exitibus ballıva 
€ vestr:e allocarı facıcınus.’ ° But note, that here 
35 a command they shall fırst layout the money : 
and note, that there is this further clause in the 
same writs, * Voluınus autem quod bordas et 
‘ meremium, qu& ad hoc competunt, ubi- 
“ cunque ea invenire cuntigerent, et eujus- 
* cunque fuerint in villa predicta vel extra 
* pro galeis illis faciendis, capiatıs.’ I Pre 
Ir note that clause, for the express wor 

agna Charta are, ° nos non capiemus boscuim 
* alıcujus ad castra, vel ad alıa agenda nostra, 
€ sine voluntate ejus cujus boscus fuerit:’ and 
yet it is. commanded, that they should take 


€ boscum alienuın’ in this case, and I think war» 


rantably ; for the words in Magna Charta are, 
© ad agenda nostra,’ but the making the galleys 
commäAnded, was not ‘ agenduim regis’ within, 


but “agendum regui,’ without the meaning of 


Magna Charta. 

Obj. 3.—Disusage, or no precedent for many 
years of this course now attempted, hath been 
objected. 


Answ.—I answer, as it is said 11 H. 4, 7, et 


38, upon that objection against the force of the 
statute uf 14 Ed. 3, about ıbe king’s presenta- 
tions to lapsed churches, that an act of parlia- 
ment disused may be put in use, and so that 
law disused may be put in use, especially in 
the king’s case, for “nullum tempus, &c.— 
Also, the thing hath been done, though not 
this particular way, supplies have been ınade 
otherways; sometimes by collection of moneys, 
and means without warrant of parliameut; 
sometimes by liberal provisions and granta in 
parliament, in late king’s reigns by benevo- 
lences, before Richard $’s time, in the manner 
commanded, and after treated. 

Object. 4.—The several means and incomes, 
which the crown hath, have been distributed; 
as that it hatlı tenures and escuage for wars, 
customs and tenures for defence at sea, fines in 
the hanaper for the charge of his justice; and 
thereupon it hath been said, there is no cause, 
if these incomes were well imployed, to raise 
moneys througlı new ways. 

Answ.—Utlinam those great means and ın- 
comes could serve the turn. Ny brother 
Weston made a computation what the five 
ports service cometh to, and thereby it falleth 
slıort to be to any-purpose. As for escuage, 
i is attendance out of the realm but for forty 


3 of 


days, and that in case of mean tenures, ıf ke 
teuants proper lords attend the king, for there 
in every one isto defend his own seignor i.r | 
that time. 
Besides, are we sure the occasion of deiene 
will press but for forty days? Again, whar: 
the mean lords themselves go not in person’— 
But since I have vccasion of speech of escuaze, 
I must put you in mind of two sorts of escu.r-, 
by thelaw. The first is that beiore touc'e.. 
and iscominonly called ‘ forinsecumn sertitium : 
And it is only for Walcs, Scotland, and od«: 
the king’s foreign territories. The second ı> : 
another kind, and is applicable to this case. :: 
regard of charging the subjects, without ie. 
parliament-consent. 
for tlıese many ages; but in the Black-Bouk ut 
Tilburiensis, L 1, c. 26, you shall ünd conce::- 
ing itin these words: ‘ Fit interdum, ut ın ar 
‘“ ıminente vel insurgente in regnum hosuın 
€ machinatione, decernat rex de siogulis feod» 
“wilitum summam aliquam solvi, marchz:ı 
‘ scilicet vel libram unam, unde militibus s-- 
€ pendia, vel donativa succedant: mavult er;a 
‘ Peer pe stipendiarios quam domesticos, be.- 
‘ 


Alas! What is that for a kıugdor’ 


It hath not been «='.. 


icis apponere casıbus. Hsc itaque summa, 


‘ que numine scutorum solvitur scutagium nux- 
* cupatur; ab hac autem quieti sunt ad sca- 
* carıum residentes.’ 


Object. 5.—This is a general charge; ıt ap 
pcars by the Mittimus, that every county in tbe 
realm hath the like writs, amongst which marr, 
as tluis of Bucks, are merely inland counus;, 
they have no places to make ships in, no mea:s 
to convey their ships (if they could make ans, 
to the ser: they have no mıariners, nor taci- 
lings, &c. and so au impossibility, or at leas, 
an improper charge is put upon them: the 
Cinque-Ports, the maritinie towns and coutıte 
are furnished, and are aptest to be put to tis 
service. E 

Answ.—I answer several ways. —Tbe inlınd 
counties may provide all those things which 
they have not of their own, with their moner; 
‘ Pecuniz omnia obediunt, nummus’ is © men- 
‘sura rerum.’ Also there is great reason they 
should join, by the rule of * qui sentit commo- 
“dum,&c.’ Iaın sure if defence be not made, 
they may “ sentire incommodum.’ So by the 
rule, * quod omnes tangit, &c.’ 

11 H.7, Sır Wm. Herbert’s Case. —The rea- 
son in law of charging heirs in gavel-kind, and 
of contribution to charges upon land, equaliy 
liable, cometh to this case. Also the whole 
realm is but one body; the division of it into 
counties, was by king Alfred. The king may 
make a couuty de 2000, by taking out of ane- 
ther ; may make two counties of one, or one 
oftwo, if he please. Then take the whole as 
one body, the several members center in it; ıf 


‘| one member suffer, every member of the same 


body suffereth with it. But methinks there is 
more reason to excuse, tlıan to charge the ports 
and maritime parts; in this case they stand 
between the enemy and the inland parts, they 
are the next door to danger; and it is fit the 

should not be let blood, bus should keep ır 
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all, to serve themselves and the inlands, and 

not have means taken frum them, whereby they 

ımay be disabled. | 
Besides, I refer myself to the several prece- 


dents, single and at large, cited by my brother 


W’eston ; by which it appears, that the inland 
plnces have heretofore been chagged with pro- 
visions of gallies, ballingers, &c. for the seas. 
By the commission uf sewers, it appears, that 
this Course agrees with proceedings in like case, 
by the common law. F. Nat. Register. All 
who are witbin the level of an inundation, rich 
Or poor, without respect of persons, are to be 
Proportionably assessed, upon that commission. 
—-P. 15 Ed. 2, rot. 70, inbk.w. The Case 
of Rippon, in Yorkshire, is notable upon this 
reason; bv it, it Appears, that the law was, that 
all that had salvation by'the plaintiffs being 
hostages to the Scots, were by law compellable 
to bear their ratable shares, to raise monies for 
the plaintifis’ ransom. en 
23 Ed. 1. cl. rot. 1, memb. 4, dors. Ina 
writ to the archbjshop of Canterbury, the words 
and matter are notable also to this point: 
* Sicut lex justissima, provida circumspectione 
* sacrorum principum stabilita, hortatur, et 
* statuit ut quord omnes tanıgit ab omnibus ap- 
* probetur:: sic et innuit evidenter, ut ın com- 
* munibus periculis per remedia provisa com- 
‘ muniter obvietur.” As to the objection out 
of the Itecords, “ per remedia provisa commu- 
* niter,’ that should be by parliament; I think 
the contrary is apparent out of the writ: for 
the writ requires the archbishop, with the clergy 
of his diocese (not province) by their proctnrs, 
irasmuch as the king of France, * Classe 
“ maxima et bellatorum copiosä multitudine 
* congregatis, proponens linguam Anglicanam 
“ omnino de terra Anglicana delere,’ to come, 
by a short day ensuing, to Westminster, ° tunc 
.*ıbidem ad tractanda, ordinanda et facienda 
* nobiscum, et cum czteris pralatis et aliis in- 
* colis regni qualiter sit periculis hujusmodi ob- 
° viandum.’ Note here is no mention of ‘ pro- 
* ceres;’ and besides, clergymen have nu capa- 
city of knights or burgesses places in parlia- 
ment, therefore this was not a treaty appointed 
or intended in parliament; which is further 
enforced upon the words (‘ ad tractand’, &c. 
*. nobiscum et czteris prelatis et aliis incolis 
* regni’). If.a treaty in parliament should have 
been, it had been readier to have expressed “ in 
parliament,’ or in * communi concilio,’ and not 
to have used the other improper expression. — 
Besides, I do not find that any parliament was 
holden at that time, nor at any 'time between. 


"21 Ed. 1, and 24 Ed. 1, whatsoever was said 


by Mr. St. John to the contrary. But if tbis 
treaty had been, or were intended to have been 
ın parhament, it is not concluding ; for it cold 
not be but in parliament, as hath been urged. 

Object. 6.—This way draweth to many ill 
consequeuces; for it stirs murmuring and grudg- 
ing of the people, by reason of the burthens 
upon them. 

Answ.— The conseguence would be worse, 


if the kingdom should be lost, (which I cannot 
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mention without a guod absit) and de malis 
minimum. Besides, popular grudgings are many, 
if not most times causeless ; they are not to 
hinder doing of right. 

Object. 7.—This is to become an annual 
charge upon the people; there is cause of 
thinking so, because since 11 Car. we have had 
every year new shipping-writs. 

Answ.—Ifthe.necessity continues, the charge 
must continue.: 'he same reason serves for 
the continuance as was fur the beginning of it. 
Yet I deny that of itself it may be annual— . 
€ Cessante causa, cessare debet eflectus;’ but 
 continuante causa, continuandus eflectus.’ 
This must be left to his.majesty’s justice, which 
God forbid that any should think tie wj!l abuse. 

Object 8.—It hath been agreed, that if there 
were ‘ flagrans bellum,’ if we had (“ quod absit) 
€ a Hannıbal ad portas,’ then this course with- 
out provision in parliament, were not against 
the law. But it hath been said, that we have 
neither “ flagrans bellum,’ nor a Hannibal, in 
our case. 

Answ.—Let us consider wbat the reason is, 
why it is not against the law in case of ‘flagrans 
‘ bellam,’ or “Hannibal ad portas.” Is can 
be no other but to avoid a further mischief. 
The same reason holdeth in our case, wherein 
there is apparently an ‘ initium malorum ;’ and 
in such times as we now live in, or “ rebus sic 
* stantibus,’ no man of understanding, but must 
acknowledge that security is dangerous, 

Object. 9.—Tonnage and Poundage, which 
was used in former kings’ times to be granted 
by parliament, for a provision of a stock, for 
those purposes for which the shipping-writ now 
issueth, is taken de facto by the king’s majesty, 
though it be not yet granted him. 

Answ.— Read the words of the statute 1 Jac. 
et ult. at large. In them observe, 1st. a con- 
fession by the commons, That Tonnage and 
Poundage hath been paid'to the kings of Eng-. 
land time out of mind: I say, it Is so con- 
fessed; I do not say, that in truth it was so. 
2dly. Observe the word *towards.’ Sdiy. A 
confession that the Tonnage and Poundage are 
not suflicient for. those purposes, for which it 
was commonly granted. . The occasions are 
now for vaster expences than were requisite at 
that time; and what Tonnage and Poundage 
will not now suffice to perform, must be raised 
some other way. Also it isto be known, for 
an answer to the objection against the taking 
of it, as if it were not taken de jure, that Ton- 
nage and Pounriage hatlı been always taken, 
with a continuando upon the change of a king, 
before such time as a grant came of it by par- 
liament ; upon the demise of the king, the pay- 
ment or taking it never ceased, or was discon- 
tinued, until it came to be due by grant of par« 
liament, 

Object. 10.—It appears that a parliament 
might have been holden;; there are about six 
months between the teste of the'shipping-writ, 
and the 1st of March ensuing. 

Answ.—This receiveth an answer in itself; 


for if the king had been pleased to have called 
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@ parliament, to have had provisions granted, 
and by or before the 1st of March 11 Car. pro- 
vision had been granted, yet ıhe thing com- 
manded by the shipping-writ in August, to be 
ready in March, could have but begun in March 
to have been ıhen prepared, and so a whole 
year apparentiy lost; in which time, God knows 
what might hare become of ıhis state. 

Object. 11.—But what if the king surmise 
only, that there is such danger as must be pre- 
vented, when in truth there ıs no such matter ? 

Answ.—Hath not the king a conscience? 
The law believeth his afırmation, and for ıhat 
cause they are not traversable, as appeared by 
my lord Dyer upon the Ne ereasregno. ‘ Rex 


. “est recordum superexcellens.’ Iesie meipso, 


is hıs language ; it is against the duty of a sub- 
ject to contest with him. Again, it is a rule 
of law, ‘ Cuillibet in arıe sug credeudum est ;’ 
it is the king’s pruper art, to have intelligence 
of foreign intentions, to foresee public dangers, 
6o conclude and put in execution what is ne- 
an for the preservation of his estate and 


‘ Tu regere imperio populos, rex summe, 
memento : 
* He tbi erunt artes,’ &c. 

Also Mr. liampden, by his demurrer in this 
ease, hatlı confessed all the matters in fact, 
which moved the king to issue this writ, and 
are mentioned in the writ. » 

Object. 12—26 E. 1, Pat. Roll. m. 21, hath 
been urged: there it appeareth that the king, 
desirous to amend “ gravamina populo nomine 
€ suo facta,’ sent commissioners to hear and de- 
termine what takings had been from the sub- 
jects made in the king’s name, but without his 
warıant ;-and to punish it presently, and to 
do riglıt to the parties: but as for that which 
should be found to have been taken by the 
king’s warrant; “ Leroi vail que soit certifie, 
‘ et il eut ferra tant que ils se tiendr’ apaies per 
© reason.’ 

Answ.—Note the distinction in this case be- 
tween the repayment and satisfaction by the 
parties for that which was taken without war- 
rant, and the repayment, if it were taken by 
warrant of the king. For in case that which 
was taken by colour gf the king’s warrant was 
against the law, it was as tortious to the sub- 
ject, as that which was taken without the king’s 
warrant ; and in all justice, the subject ought 
to have been restored to his right, with as much 
expeditian in one case as the other. Also, as 
hath been already answered, the words are not 
€ they shall be paid’ but “le roi ferra tant que 
$ jlg se tiendre apaies per reason ;’ that is, as 
conceive it, Tbe king will give them a reasona- 
ble answer. 

Object. 13.—Upon the words ‘ reguirimus 
et rogamus,’ in writs to the bailiffs of diverse 
towns, wben they were sent unto to array and 
send men at the expences of the towns, it hath 
been urged, ergo the thing required is a matter 
of good-will, and not of right; in which case it 
would rather bave been ae Mandamus, or a 
Pracipimus, than a Rogamus, 
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Answ.— Note the Requirimus precedes. Alse 
the word Rogamus signifies as properly a com- 
ınandment, as a prayer. Linwood. Also the 
words aıe, * effectuuse requirimus et rogamus,” 
Also, ‘ Cum priuceps orat, precibus pr&cepts 
‘ colorat.’ 

But «ince those writs are urged, let them be 
read; and it will appear, that in the matter 
ofthem, pertinent to this question, they make 
direetly for the king. Fid. for that purpose, 
Rot. Sco. 12 E. 2, m. 7, dorso, but chiefly Rot, 
Sco. ofthe same year, m. 13, dors. In the 
writ to London there, the king reciting that 
the Scots ‘ fines regni Anglie cum ingenli ar- 
€ matorum multitudine ingressi, had taken the 
castles ofthe king, and of his subjects, aud did 
stıll hold them , and had besieged more castles; 
and that theking, by the counsel of tlıe prelates, 
earls, barons, and the peers of the realm, had 
ordained (not a word of the commons) to be at 
York sucha day, with an army ; and they had 
promised to be there witb him ° sumptibus suis 
€ cum toto posse suo; nos considerantes quod 
‘ pro tanta necessitate, fideles et subditos nos 
‘tros, ut in pr@missis manus Apponant adju- 
* trices decet requirere et rogare, ac de vob»s 
€ specialiter confidentes, vos efiectuose requirt- 
‘ mus et rogamus quatenus ad premissa cons- 
€ derationem debitam habentes,' tlıey should 
instantly array 500 footmen, and send them to 
the king, “ sumptibus suis’ Nota, All this 
done without warrant of parliament ; and more 
court-like words, certainly, were of purpose 
used in such a time as that was, of instant ne- 
cessity, “ ad faciendum populum,’ than either 
needed, or might have been used, ifit had been 
so thought convenient. - 

Objeet. 14.—Out of Pas. 26 Ed. 1, rot. 35, 
Commun’ ex parte Rememoratoris Regis. Be- 
ginal Gray being commanded by the king to 
levy and conduct to the king 1,000 men out of 
Bromfield and Yale; he, by his letter to the 
king, answered, that he durst not chuse 1,000 
men there, without warrant; and that he 
would not mezer, that is, move, in thase parts 
without pay. ne 

Answ.—His writing that he durst not, ıs not 
to the right, but in his judgment it was not 
safe, or might be dangerous. Also, he durst 
not without warrant, it may be, be thought the 
king’s letter, without his great or 'privy-seals, 
no suficient warrant. Also, it appears in the 
rechrd, that the king had sent him word before, 
that the treasurer should ordain payment ; but 
it seems pay came not; and then it is likely 
soldiers would not stir without ınoney : They 
commonly cry Guelt, and if they have ıt nat, 
are apt to disband. 

Object. 15.—Repaymentscommanded by the 
king ® ut conseientia regis exoneretur’ ergo, the 
king could not take of right in these cases. 

Answ.— The record is 29 Ed. 1, common’ ex 
parte Rememorator’ Regis; there ıs a com- 
mand for repayment, ‘ Quia pro urgentissimis 
© negotiis et pro utilitate et defensione totıus 
‘ regni ;’ the hier had received of the abbess 
and convent of Canonleighe 612), and had pro- 
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mised repayment 5 ‚note those words; And 
also, for that the abbess had petitioned the 
king in parliament for repaymeut. Sö here 
was a promise originally for repayment also ın 
this cause; a very great sum of ınoney it was 
which was taken from one single corporation, 
more than was proportionable for them; and 
therefore just and conscionable, that repayment 
should be: this great sum was taken upen a 
scrutiny, 22 Ed. 1, in places where it, was 
thought that money might be had. And upon 
that the foresaid sum was borrowed (unwil- 
lingly, God knows, as to the.lender) of this ab- 
bess, and of‘ divers other religious. The like 
scrutiny was made, temp. E. 2, and the like 
©oyrse for repayment, as Abneen Rot. Parl. 8 
E.2. And ındeed, it had been before those 
times, and so continued, a usual thing, for our 
kings to look into the treasure of the religious, 
when they bad occasivn of money; and sume- 
times to take their silver-plate, and rich offer- 
ugs, for supply of instant wants. And there- 
ligious would not fail to press upon ıhe king’s 
conscience, until they had restitution. 

Object. 16.—12 E.3, Ro. Alman. m. 22, 
dors. - Alletter to the archbishop to move all 
the people to pray and give aluıs for tlıe king. 

Answ.—l say no more, bat will read what 
the record is itself lognitur. “ Pater, &c. Cum 
< populis regni, varıis oneribus, tallagiis, et inn- 
© positionibus hactenus gravetar, quod dolentes 
© referimus, sed,’ note this but, © inevitabili ne- 
‘ cessitate compulsi, de eisdem oneribus ipsum 
* relevare non valemus’ so no wrong confessed ; 
necessity excused it, and continuance of a 
wrong cannot be justitied. The king desires 
the urchbishop to move the people, * ut tan- 
* tam necessitatem huiniliter, henigne, patien- 
€ ter et charitative sustineant:’ note those ad- 
verbs, especially “ humiliter’ Andthey would 
have a good opinion uftthe king, and would pray 
and giveindulgences, to theend he might prosper 
in hıs wars for recovery of his right in France. 
(Note, ° to the end, &c.’) “ Oneribus predictis 
‘ (qu2 ron ex malitia vel pr&sumptione volun- 
© taria, ipsos gravant)) non pbstantibus.' 

Object. 17.—Out of the Parl. Roll 13 E. 5, 
m.9,& 11. The remembrances of the parlin- 
ment. One of the points to be considered and 
proposed by the king, was for course to be 
tnken for a navy at sca, and for recovery uf 
Jersey, which the French then had conquered. 

Answ.—In this proposition the words of the 
king are, * Et per taut serr’ les comons dis- 
% charges del guard del mere ;’ by which words 
it is evident, the king conceived, that the com- 
mons were by law charged with the guard of 
the sea. —It is true, tbe commons answer, They 
pray “ ın drt. del guard del mere,’ that they be 


not charged to give counsel, it being a thing, 


whereof they have ng cognizance; but they 
give their advice, that they think ıhe barons of 
the ports should do it, and therein they confess, 
tbat the guarding of the land belongs to the 
commons, ‘ sans gages demaunder ou prender.’ 
Tihey could not deny but that the sea must be 
guarded. They put not the charge of that 
voL, Il 
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guard upon the king, but would place it upon 
the ports. Of what strength or power ıhe ports 
were in those times, I’know not; but in our 
present age, it is apparent, they are not by 
many degrees, near able to defend the seas, 
which must notwithstanding be deiended, and 
that defence can full upon none but ıhe whole 
realm. 

Object, 18.— Upon the Parl. 15 Pas. 2 R.2, 
pars 1, where the speech of Scroope, then 
chancellor, is set down ; he therein declared- 
the cause of the summons of that parliament, 
wbhereby it appenreth, that a little before there 
had been a parliament at Glocester, and no 
provision for common defence was there ngreed 
on ; that after the departure of that parliäment 
the king had assigned some prelates and lords 
to be ot hı3 continual councit, for the year fol- 
lowing; the said council treating and having 
before ıheir eyes, the great mischiefs and perils 
with which tlıe realın was on all parts environ- 
ed, and the summer approaching, and no ordi- 
nance made in parliament for salvation of the 
realm, and resistance of the enemies. And 
the said council durst not take upon themselves 
alone the ordinance of so perilous and high an 
act; but it wasadvised by them, after Christ- 
ınas to nssemble a great council of all the great 
lords of the realm, prelates and others; and 
upon a secohid warning there eame well near 
all the prelates, as well abbots as others, the 
earls, barons, bannerets, and other sages* of 
tbe realm; and then tlıere the great perils and 
mischiefs to the realm being disciosed, by rea- 
.son of the great apparent wars by land and sea, 
whereof no ordinance was provided ; and more» 
over, it being declared before them, by the of- 
ficers of tne king, and treasurers of the war, as 
to the state of tbe king, and of the realm, that 
nothing remained in the treasury for ıhe war; 
it was said, in the same council, * Pur coaclu- 
© sion final, que ils ne poient cet mischiefe re- 
< medier, sans charger le comınon del rcalnıe, 
© que charge ne puit estre fait ne grant sang 
‘ parliament,; et per tant per assent de eux le 
‘ parliament ore este somon’ et in le meane 
‘ temps que sufhc' army ser’ ordeine al mere in 
« defencc, et salvation del realme et del navie, 
“et d«l cvasts del mere a quel costagestouts leg 
€ seıgnors apprompterant voluntarement al roy, 
‘ divers grand sommes del money. Et ıssint 
‘ font bon gents de London, et d’auters vills, as 
© quod le roy per assent fuit in dit grand coun- 
‘ sell, aurit envov pur ce cause. Etaddone a 
‘ aux son royall grt. pur repnyment.’ Ic hath 
been said, that the present question is fully an- 
swered. 

Answ.—I confess that this Record hath a 
great shew of proof, that tliough there be an 
apparent and instant time of danger to the very 
‘salus reipublicz,’ yet no charge upon the 
coımmons may be made, or granted, without 
parliament. And indeed, this is the strongest 
proof upon any record, that hatt been urged on 








—— 





® Sages here are sage men, not Judges, a8 
was objected, 
ac 
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Nr. Hampden’s side. But I tluiuk it will re- 
ceive an unswer wıth indifierent afections, ıf 
these things be observed. 1. That this consult- 
ztion and drawing in questi u of the using of 
means, was before any charge actually immpos- 
ed: Which now I] insist nut upon, because I 
have furmerly touched upon it.—?. The king 
wa8 then in minority, the law was not then 
elear and settled concerning an infant king's 
power. You see it was debated, and not re- 
solved, until the time of Ed. 6. Vide the case 
of the duchy of Lancaster. Plow. Com.--3. 
The example of Letimer was then frech; and 
the lords, ıt ınay be, were over-wary, upon bis 
precedent, though it could not parallel with 
tbeirs, if they had undertaken, upon so urgent 
occasions, to have charzed the commons, with- 
out their consent in parliament.—4. Note the 
words of the Itecord, That the lords, appoint- 
ed counsellors, could not advise or fiad any 
means; and it is certain, that no counsellors, 
nnne but the king himself, could command so 
high a matter. Ühe king then was not there ; 
he was at that time scarce out of his nurse’s 
care.—5. The people at tlıat time were waver- 
ing, and full of discontents ; they had with- 
drawn themselves from parliament.—Alice 
Peers had a little before played her prauks ; 
and the young king was not fortunate in his 
tben governing servants—Lastly, The thing 
necessary, viz. Security of the kingdom, was 
done by another way, viz. by lending of money, 
a3 in the Record : But put the case it had not 
been done one way or other, then uf necessit 
the people must have been charged, though 
without, yea, though against their consent;; for 
the kingdom must not be lost, an ullimum refu- 
gium most be found out, rather than so fatal 
and final a mischief and misery must be en- 
dured. 

Object. 19.—Rot. Parl. 2 H. 4, n. 22. Con- 
cerning bargcs and ballingers, commanded to 
be made wıthout assent of parliament. The 
commons petition saitlı, That thishad not been 
done © avant ceux heurs,’ and prayed that the 
commissions might be repeuled. The king’s 
answer was, That the commissions should be 
repealcd. 

Answ.—It is plain that those commissions, 
before that time, ceased of themselies; for 
tbey were made in Richard 2’s time, and died 
with him. All commissions from the king are 
but authorities which end with that king fronı 
whom they issue. Also note, that the said 
Henry 4’s answer in parliament goeth furtlier, 
viz. But for the great necessity wlıich the king 
hath of such vessels for defence of the realın, 
in case tlıe wars should hold; the king would 
eommune with the lurds of this matter, and 
alter shew to tbe commons for their advice. 
Which words are notable to this question. It 
cannat be denied, but this answer to Ihe com- 
mons’ said petition in parliament is, in effect, a 
*Roy soi avisera.’—I note that Rot. Parl. 1, 
R.2,m 52, there is a gratification by the king, 
in confirming of franchises to those cities and 
towns, “que sont ore’ (that is, now in this 


time of parliamient) charged with the making of 
ballingers in defence ot the realm. Here ın 
tlfis parlimmnent Just Occasions were given to the 
cummons to have cumplained of this charge, 
with the making of ballıngers, charged upon 
them Lefore the parliament, if ıt had been a 
wrong : but they complained not of it, for aught 
appears ; and. the king’s gr:t.tication is Do proof 
that ıt was as by way of recompence for a 
wrong; but it is plainly an argument of the 
king’s grace to them, by way of eucouragement 
of then in their services for {be commonwealth. 
The like appears,.m. 3, 2, Cheqr. K. Rem. 
‘ inter brevia directa baronibus.’—Also it is to 
be known, tbat in all king’s times, some mat- 
ters have been preferred in parliament, fı 

the commons to tbe king, as grievances, which 
in themselves have not been wrongs, or against 
tbe law: \Ve find in our books, there may be 
‘ dammum absque injuria.” 

Object. 20.—Parl.7 Ed.4,n.7. Inıhe be- 
ginning of the parliament, the king himself‘ 
spake to the commons, and, amongst other 
things, promised the coınmons, he would ve 
of his own. j 

Answ.—The king’s speech stayeth not there, 
but goetb further, tlie words are these: ‘I pur- 
‘“ pose to live of mine own, and not to charge 
“ nıy subjects but in great and urgent causes, 
‘“ concerning more tlıe weal of theinselves, and 
€ the defence of them'and the realm, than mine 
‘“ own pleasures; as heretofore by the commons 
“of this land hatlı been done,and borne, to my 
“ progenitors, in time of need.” Which words 
are remarkable: not a syllable in them of doing 
this only by common assent in parliament, Lut 
selatigely, as beretofore, &c. wluch how it hathı 
been de facto, you have heard ; naınely, some- 
times in parliament, and somelimes out of par- 
liament. 

The last material objection to be answered 
by my meniory, is the authority of Fortescue in 
his De Laudibus Legum Anglie, wbere he saich, 
cap. 13, * That the king of England is Ker po- 
“ itice regens ; and regulariter, to do „hat be 
‘“ please. This needs no answer, it is agreed. 
But he farther saıth, cap. 9, That the king may 
not * populi substantias pruprias subtrahere, re- 
“ celamantibus eis vel invıtis;’ that he may not 
‘ Tallagia et cztera onera eis imponere ipsis in- 
“ consultis;’ That he may not “ subjectum po- 
“ pulum renitentem onerare impositionibus pe- 
€ regrinis.—I answer, that "tis most true * repu- 
“ larıter, et regula non facit jus, et nulla regula 
° quin fallit’—Uases of necessity, cases of * bo- 
“num poblicum,’ cases of *“ salus reipublics,’ 
are net to be comprised within ordinary rules. 
1 have spoken so much hereof already, that now 
I will say no more, but cunclude, that in cases 
of neressity, © pıo salute reip.’ every subject 
inust (even bv rules ol law) bestir himself; must 
contribute Is best abilities: must set-to both 
his helping hands. —Rich men must expose their 
treasures. Able men of body must put om 
arms. Great counstlioıs must give ıheir best 
advice. Women must not be ide. Old men 
and clergymen (if they have no other ppwers) 


x 
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must attend their prayers. And Judges must 
Press and enforce the laws upon the uber to 
Cumpel them to contribute. 

And so I have done at this time: and wbat I 
have said, I have spoken to the best of my un- 
derstandiug, and in discharge of my tonscience 
in a case of ‘ salus reipublice.”—And it being 
high time now for me to give over, I conclude 
upon all my reasons and authorities cited, That 
as this case is upon the pleading oft, the charge 
of 20s. imposed on Mr. Hampden, towards che 
provision of a ship, commanded by the writ of 
4 Aug. 11 Car. regis, is consonant to Inw, and 
consequently, that Judgment ought to be given 
against him, Quod oneretur. 


The Orınıon of Sir GEORGE VERNON, 
knt. one of the Justices of his Majesty’s 
Court of Common-Pleas at Westminster, 
delireredl in the Exchequer-Chamber, in 
the Great Case of Suıp-Moner. 


“ This is a cause of great consequence, and is 
one of the greatest that ever came in question 
in this kingdom, and the records are infinite that 
have been cited on both sides; but by reason 
of want of health, and disability of body, I have 
not been able to peruse the records as I intend- 
ed, and to have prepared myself, in which Iam 
to argue; and therefore 1 would desire time 
until this day seven-night, to peruse the records 
and compare my notes, wherein, as you may 
see, I have taken great pains, [producing hıs 
Notes to the Court] that I may be the better 
a to deliver my opinion in this weighty 
ınatter: and then, God willing, I will not fail. 

[ But it was answered by the Court, That in 
regard certain days have been peremptorily ap- 
en at first for their Arguments, it could not 

e altered now, nor could they give him any 
further time. ] 

Whereupon he said, ‘ Seeing I may not have 
€ any further time, I must therefore deliver my 
* Opinion in brief, according as Ihaveconceived 
“ it inmy conscience to be, which is as follow- 

© eth, viz. 

-  * That the king, pro bono publico, mny charge 
‚* his subjects, for the safety and defence of the 
* kingdom, notwithstanding any act of parlia- 
° ment ; andthat itis warrantable by Gascoigne, 
13 Ed. 4, 14. and moreover, that a statute 
€ derogatory: from the prerogative doth not bind 
€ ıhe king; and ıhe king may dispense with any 
6 law in cases of necessity, 2 Hen. 7, 11.’— And 
so concluded for the king. 


«A few Notes of the Argument ofSır THOMAS 
TREVOR, Kot. one of the Barons of his 
Majesty’s Court of Exchequer, in the great 
Case of Surr-Moxegr. 


After he had opened the record he said, the 
uestion upon it was, Wbether Mr. Hampden 
ahsela be charged with the 205. imposed upon 
him, as this case is? This case, by reason of 
the weightiness of it, is adjourned from the Ex- 
chequer hither to be argued, and the advice of 





all the judges is required herein; many days 
have been spent in the arguing of this case, as 
it well deserves; sıx days by the defendant, and 
six days on the king’s side, 

It is some labour, in a case of this extent, to 
contract myself, according to my conscience 
and best knowledge: I shall serinusiy ponder 
the weight of this case, and digest it, as by the 
law is warrantable, and so grounding mıy Judg- 
ment accordingly. And the judgment which I 
shall give, in fine, is, That Mr. Hampden ought 
to be charged with this 20s. and is to give satis- 
faction forthe same. My lord Coke saith of a 
short case in his 11th Report, that though it be 
as short a case as ever was argued, yet the 
v ghtiest in any court for consequence: so it 
ı .ay be affırmed of this question, for ihe sum is 
but 205. but the weight thereof is of far greater 
estent: it concerneth the whole kingdom. 

Mr. Hampden hath demurred, and thereby 


“ 


hath granted all matters of fact to be true. The . 


defendaut’s counsel have taken much pains for 


their client; and, without flattery, so have the 


king’s counsel.—I acknowledge the layıng of a 
charge upon the people by parliament is a safe 
way, if time and occasion will permit. Anno 
1588, when tbe Invincible Armada, so termed, 
came into England, the provident care for the 
prevention thereof.wasout of parliament. Alas! 
ıt is not parliaments can keep us safe. Was 
not that detestable Gunpowder Treason, 3 Jac. 
devised to have been executed in the parlia- 
ment time?- the wisdom of the parliament did 
not discover this utter ruin and destruction, that 
had like to have happened to the king and king- 
dom, and to the overthrow of religion ; but it 
was the great mercy of God that did it, 

Tbis kingdom hath been always ınonarchical: 
A democratical government was never in this 
kingdom. In the time of the Britons, 500 years 
before the birth of our Saviour, when Brute 
came from Troy into Britain (as one writes) it 
had a politic and regal government; this is con- 
firmed by the Letter from the Pope to king Lu- 
cius. And our king hath as much power and 
prerogative belonging to him, as any prince in 
Christendom hatb. It is the king’s prerogative 
to appoint the beginning and ending of parlia- 
ments. So great a body can move but sluwly. 
A great part of the seven months would be 
spent, or the parliament ended; and then we 


| were but to begin to rig and trim our ships, to 


provide pewder, shot, cables, &c. many of these, 
perhaps, to be had in foreigü parts; wmasters 
and gynners, &c. to be got: ready muney must 
be had for the providing of all these; this will 
require convenient time before this can be done. 
What hazard may the kingdom rum all this 
while? what policy is there to make state affairs 
known to the people? They may thank them- 
selves, they would not make a ship for the ser- 
vice, and then they might have had it for their 
own use afterwards. When the kingdom us in 
danger, the king may command a supply for 
prevention thereof; and who can tell better 
than the king how to prevent the danger? * Ne- 
€ cessitas non habet legem.’ The king them 
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must not forbear. The common law doth re- | bated in a public assembiy of the wlıole state ; 
gard ıhe commun good above particular; as in | for on tbe une side, it coucerns the king in his 
pontage, murage and pavenge. prerogative aud power royal; and on the other 
The provision of shipping hath prerented us | side, tIie sußject, ın bis lands, 2oods, and li- 
from danger hitherto, and I hope it will stıl!. | berty, in alı that he hath, besiues lus lıfe. 
It hath increased the honour ot the kingdum. For my own part, Iam sorry that I am en- 
It is known not only to ourselves, but to other | forced to dissent fıom my bruthers that hare 
Princes, trat our :hips are of far greater bur- | argued before me a fitier course ıt were for me 
tben, strength, and better furnished, than ever | tu huve argued with them privately, who have 
wasbefore. All which redoundethi to the king | argued so learnedly : and well. J have studied 
and kingdom’s honour. The ship, called the | all that I could to have concurred with them ; 
Sovereigu uf ıheSea, may be termed, the Suve- | but speaking, according to my own heart, (foı 
reign of all Slips. we are to pive Judgment upon our oaths) in re- 
To conclule: the sum assessed for this Fu- | spect of my reason and conscience, I cannot 
siness, I wish it may be paid by all cheartully, | concur with them; it maxes me ata stand 
for it is for a general good, for the safeıy of'tle | with myself, because of the arguments of so 
whole kingdoni : the subjects are not prejudiced ! many I«arned men before me, and to suspect 
by it, either in their dignities, or propertiıs in | my judgment, whether it be erroneous or no. 
their guods : the king’s prerngative» protect the | Yet I must set down my own reasons, and 
ples liberties, and the subjects liberty the , upon thema leave them to my lords that come 
ing’s prerogative: it is proper for kings tu | after ıne to judge on. 
command and subjects to obey. \WVe tlıar are Judgment is of ıhe Lord; the hearts of men, 
the judues of the kingdom have paid it, and | and also their jadgwents, are in ıhe bands of 
therefore it is fit Our opinions concur with our | God; and when jud;ınent is once past, we 
actions in this cute. And so my advice is, | have done. Fur my own part, I know in this 
that Judgment ougbt to be given that Mr. | case we cannot do so well us we should, but 
Hampdın ouzlıt t0 be charged with the 20s. | to sutis!y ourselves in our consciences and our 
assessed on kun. understandinzs; and in this cise we are to give 
: counsel to the king according to our oatbs, 
whether this cha:ge be legal or not. If legal, 
the subject vught not to complain: if not 
legal, then nor in the king’s power thus to 
charge tbe subject. —The king’s counsel have 
muistained this writ to be good; and the 
judges that have argued, in their judgments 
This case of Mr. TIampden’s stands upon re- | have maint.üuned it. Then the king ı5 adrised 
eord, and what judgment may be upon this | by his judges, Whetber tlıis be legal or no? If 
record istbe question. I find no party ın this | legal, ıt is well; if not, then the burden lies 
case but Mr. Hampden. A Scir’ Fac’ is | upon us. For tbe king doth nothing but wbat 
brought against hin, to shew cause why he | he is adrised.—The case hath been excellently, 
should not be charged witl the 208. assessed | learnediy, and well argued on butlı sides; for 
upon him, towards the finding uf a ship. The | that which was pressed by coun«el on either 
occasion of that was the writof 4 Aug. wluich | side, did not much move, for ıhey argue as 
is the foundation of all; and that is directed to | cvunsel: aud we are to give Judgment upou 
the sheriff of-Bucks, as to other sheriff5, to pre- | our oatlıs, on what tlıey have said. 
pare a ship of suclı a burthen, for the reasuırs But tie judges opinions already delivered do 
mentioned in the writ, * Quia priedones, &c.’ ; much trouble me. When I have been of 
because the kingdom is infested with pi- | couusel, I have argued one way, and have 
rates, &c. “Quod datum est nobis intelligi, | thought mysci very clear; when I have come 
° &c.’ for that they do seek to draw men into | as a judge, aud argued, I have thought clear 
captivity; and also lest we should lose the do- | otherwise of the case. I desire 10 give judg- 
miniun uf the sea; and for these reasoas these ı ment in this case according to God’ direction, 
wriisare sent forth. For tlie time that they | and my own conscience, and that is the best. 
were to continue abroad, it is twenty-six weeks, | And so I do not doubt but allmy brothers 
so long the payment of the men to be at their | have gone according to Lheir conscience, which 
charge ; “ et quos rebelles, &c.’ and if uny do | makes me suspect myself. But every man 
rebel, that (hey should be imprisıned. And so | standech or falleth to his own master. I de- 
the record setteth fortlı further, that upon this | sire God to guide me to a true judginent ; and 
- writ a Certiorari went forth, and Mr. Hamp- | though, for the reasons aforesard, I doubt ıny- 
den was certified not to have paid it.—Now | self, yet I am not ofthe same opinion with m 
upon all Mr. Hampden hath demanded Oyer | brothers: but according to my conscience, I 
of all tie writs, and hath demurred, think that Judgment ougbt 10 be given for the 
I must confess, this Cause is a very great | Defendant; for which my argument shall stand 
cause, and tlıe greatest cause that ever came in | upon these points. 
question before any judges. And for my own 1. I hold that this writ is not allowable hy 
part, I am sorry it should come in question in | the common law, but is a «rit absolutely 
this place, more requisite it was to have it de- | against the common law. 2. Admit it was 
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good at common law, yet it is against divers 
statutes, 93. I hold, that no necessity, nor no 
pretence of danger, can give this cause for the 
writ: for if the writ be against tbe common 
law, no pretence uf danger can warrant it. 4. 
There is no warranty by prerogative of the 
<rown, nor power royal, tor this writ. 5. That 
this writ is the first writ that ever was devised in 
this kind, and Arst put in practice, either in in- 
land counties or maritime. parts. 6. Tbat there 
js not any one precedent, nor any one record 
Judicial, or judgment in point ot law, for the 
writ; if not, then I hold it not fit to be main- 
zained. 

] come now to the writ itself. 1. Ibold the 
ımotives of this writ to be insuflicient to warrant 
the same. 2. The commands of the writ are 
ımerely against the law ; because the commands 
of the writ are, to charge the subject to find a 
ship with men, munition, &c. against the words 
ot the common and statate law. $. If they 
were, yet the assessments of the writ bre not 
warrantable by thelaw, and so no assessment: 
and if no good writ, then the Scir’ Fac’ will 
not lie. 4. I come to tbe Certiorari: and 
whether it be well-grounded, or no, is the 
question. And I bold, it doth not well issue, 
as this case is. | 

1. For the point oflaw. We that are judges 
are bound, according to the law, not according 
to our own imaginations, both to judge accord- 
ing to the law, and the law of this land, either 
‘af the common law or of the statute-law :: and 
1 see no book, nor know of any authority that 
doth maintain this writ; but contrariwise, 
tlıere are books and autlıorities in law, that 
say, this writ ouglt not to be maintained. Iktis 
a rule in Littleton, that < That which was never 
* done before, cannot now be done.’ I say, 
there cannot be produced an example of the 
Jike writ, I mean the writ 4 Aug. 11 Car. that 
ever went unto tlie whole kingdom, to make 
ships, &c. nor unto all the maritime counties, 
at one time; but it is the first precedent, either 
fur inland counties, or maritime parts ; and if 
no precedent before, theu not by the law to be 
maintained. 

2. It is against the common law of the land, 
which gives a man a freedom and property in 
his gonds and estage, that it cannot be taken 
from him, but by his consent in specie, as in 
hauen: or by his particular assent : for the 

aw puts’a difference between a frecman and 
bondman. A bondman’s goods may be taken 
without his consent; but not so’of a freemen. 

Then thus stands tbe case, and the question 
ariseth, Whether this writto command the sub- 
jects in any inland county, to prepare a ship, 
and provide men, munition, &c. went out by 
their consent ? And whether allowable or no, 
if without their consent, for this is a charge 
ps the subject. And I say, no common 
charge upon tbe subject ought to be but by a 
COMMON consent, or in a parliamentary course. 
Mr. Lambert saith, that in the Conqueror’s 
time the king could charge the suhject with uo 
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€ concilium.’ And that was a law not given by 
the Conqueror, but allowed by him, as to be 
the law of the kingdom. 

In tie Charta in king John’s time, it is plain; 
tbe liberty of the subject is there coufirmed, 
‘ Nullum scutagium, nullum auxilium nisi per 
‘ commune concilium.’ It appeareth plainly 
by the books, that this cannot be done but by 
consent in parliament. Fortescue chief Justice 
settethb down what the law of England is in that 
kind, as instructions for the young prince. 
Saitb he, * The king governeth his people p/ 
‘ power, not only royal but also politic.’ 
this power over them were royal only, then he 
might change the laws of his realm, und charge 
his subjects with taillage, and other burdens, 
withoat their consent. Thus the king can 
change ne laws, nor yet charge them with 
strange impositions against their wüls. ‘He 
setteth down, as the hend is the chief of the 
body, so the king ıs the head of his people: 
He cannot take any thing from them, without 
tbeir ordinary consent; the comınon consent it 
is ın parliament. Cap. 3, an express clause 
there, hoc individuo. Shew me any book of 
law against this, Ihat the king shall take no 
man’s goods, but he shall pay for it, though it 
be for his own provision ; or lay any burden 
upon his subjects, but he must do it by their 
consent in parliament. If this be the privilege 
of the subject, then it is express, the subjects 
ougbt not to have this charge imposed upon 
them, but by their common consent, Though 
it be said, a statute is ıhe act of the king, the 
lords and the commons only give their con- 
sents; 1 say; itis the act and grant of the com- 
mons, as well as of the lords; for what consent 
is given there, is given by every man of the 
kingdom, by the power of ıhe voice which they 
gave in chusing the knights of ıhe shires and 
burgesses. There is a book case 13 Hen. 4, 
fol. 14, expressly, That no ıman shall be charged 
without his consent in parliament. Gascoigne, 
chief Justice, gave it asa rule. Coke’s Reports, 
Clark’s case, No man to be charged ın Sr. 
Albans, but with their consent.—In the Cham- 
berlain of London’s case, to put a small sum 
upon a merchandize, &c. when: it is fer ıhe 
good and beneßt of the people, is a thing to be 
allowed through a common ordinance to be 
good, so they have no loss by it; as in case of 
murage, pontage, paveage, and tolls of markets; 
Taxes upon the people for these are allowed, 
because they are matters fur use of the people, 
and are not as a'matter of charge imposed upon 
the people. j 

Fitz. Herb. Na. Br. The king hath the go- 
vernment of the whole kingdom, both in me 
of war and peace. None will deny but that he 
may command, that no man can doubt of; and 
therefore in that kind, in point of inundation, 
the king, by his writ, commandeth, That that 
shall be stopped, and be done by those that 
have benefit or loss by the inundation ; and 
ıhose only are to be charged, as come unto 
Kent: If an inundation be in Kent marslıes, 


anjust taxation, nor tailage, “ sed per commune | shall the county of Middlesex be charged there» 
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with? No; but those that have proht bv it, or 
have lo-sby #. Vid. che 10:b Report. 

Then here standeth tbe case; ıf tnat be so, 
the question ıs not now, Whetber a common 
charge may be levied upon the subject, without 
eonsent : No question but a common charge 
may, if occasion, and every man ought to 
obey it. 

But the question is, Whetber, upon the alle- 

1 in this wrıt, there shall be a charge to 
Impose ındney upon them in the mean time, 
without their assent? I say not,butby.a parlia- 
mentary course: in that kind the coınmon law 
doth not allow ıt. A notable case ın 14 E. 2, 
Banc. R. rot. 60. Heb and Lever's case in 
Durham. An action of was brought 

inst Lever for taking away ıhe chestofHeb’s, 
with goods and money in it, he pleaded not 
gailty; tbe jary gave a special verdict, That 
the defendant took the money ; but it was upon 
this occasıon : The Scots had invaded Dorham, 
and burut divers houses about Durham; upon 
which the ınhabitants of Durham assembled 
together to consult about their defence; and 
took an oath to obey the ordinance to be made 
by consent amongst tbem; whereof tbe plain- 
uff was one that swore, and gave his consent. 
Whereupon they made an order to give ıh& 
Scots a sum of money to depart, but they would 
not be gone without ready money ; wbereupon 
they made a second ordınance, That every 
man’s house should be searched, and wlıere 
they found money, tn take it: Thereupon the 
defendant touk the money out of the plaintiff’s 
house. The judges asked the jury, if this last 
order was done with the plaintiff’s consent. 
They said it was done by reason of the occa- 
sion. Tihereupon judgment was given for the 
plaintiff: That because it was not with his con- 
sent, that therefore they ought nut to be charged. 
It came into the Kiny’s Bench, and they seeing 
of this special verdict, the judges of the King’s 
Bench reversed the judgment;; for why? What 
was done, was d»ne by his own consent and 
proper act, because of his consent upon his 
oath; and therefore (satd the judges) he had 
means to belp himself against the coıwmonalıt 
of Durbam, and they to pay hım again to hıs 
proportionable part. This proveth, That no 
man ought to part with his goods, but with his 
consent. 

That of Rich. 2, which is not a statute, yet 
doth shew, that the law was at that time, as it 
is the same at this day. Advice was taken in 
a great assemblv how to .. the commons : 
And it was auswered, That they could not be 
eharged, but by common consent in parliament. 
And it was the declaration of Scroope in the 
parliament-house, That w.thout cunsent in 
parliament, the commons ought not to be 
charged ; because tbe commons have a consent 
in parting with their goods. It is said m 
Doctor and Student, That the subject hath 
such a property in his goods, that no man shall 
meddle with ıhem, but by his consent; which 
is the reason they recover damages wben they 
meddlie with their goods, not by their consent. 


Another reason why the cnmmon law look- 
eth into it ı4, because of the mconreniences 
that migbt ıinsue, ıf this shoold be allowed. To 
charge one ship, hy the same reason there might 
be ten ships charged. We have a pious king, 
and thongh he will not do it, vet the law look- 
ech into thisinconvenience. That of Danegelt 
began in the year 991. The first composition 
was 10,000/!; the second 16,0001; the next 
24,000/; the next 36,000/; and in 10 or 11 
years, by five several risings, it came to 48,0N08. 
And so, for aught that I do know, this may 
come to forty handred thousand pounds. 
Therefore the law looketh to make certain ıbe 
charges. Tbe first double subsidy that ever 
was, was 81 Eiirz. and tbe Chancellor of the 
Exschequer said, it did make his heart to quake 
to more for a doubie subsidy, one subsidy 
being granted so lateliy. The reason of it was, 
because the Spanish ınvasion was foreseen.— 
After the Spanish invasion was past, tben came 
the second grant of a double subsidy ; and he 
said, he boped not to live to see a subsidy 
granted agaın. 33 and 39 Elx. it came to three 
subsidies, and four subsidies, but if ıhere had 
beeu ten subsidies, what was done, was done 
by parliament ; and the law alloweth it be- 
cause of the greater inconrenience. Then it 
is in tbe judgment of the parliament for the 
appointing of those subsidies, as the occasıon 
requires. 

Tue statutes of Tonnage and Poundage, as 
appears by all the statutes made in Rich. %, 
and continued till Hen. 4, 5, 6,7, and so down- 
wards to king James’s time, are to the end the 
king might have money in his coffers for the 
defence of the realm, and for the safe-guard of 
the sea, that he might not, upon a sudden oc- 
casion, be unprovided ; because it is reason 
and fitting that kings should ever have money 
ready against any occasion. But now it is not 
granted, yet it is taken, the same profit is made 
still: and I do net doubt but che king deth 
imploy it for the defence ofıhe kingdom, and 
safezuard of the sen. The difference between 
a charge and defence ıs much; for the first 
there is no law to compel the subject unto it, 
but by parliament: for the second, which is 
the defence, every’ man’s person is bound in 
defence, ‘ etponere se et vitam ipsam,’' upon 
peril thereof ; tut he is not bound to an 
charge without his consent. So in this kind 
hold, as the law standeth, that no charge ought 
to be imposed, but by their conımon consent ; 
for you will make it all one to take away the 
property of tbe goods, which you do quodamı 
moda, though not in specie. Power 15 given to 
distrain the goods, and to sell them ; and er 
man is liable to the discretion of the sherifl. 

But admit this charge migbt be imposed by 
the common law, yet I do conceive it is pro- 
bibited by the statute; for I hold, as now my 
brothers the judges hare held, that the statute 
De Tallagio non Concedendo, is a statute, 
notwithstanding what hath been argued at the 
bar tv the contrary. It is apparent In our 
printed books ; end in one of our books, the 
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express time is mentioned wben it should be 
made, viz. 25 Ed. 1, then it is said to begin. 
Taillage is an antient aid, and so is, “ pur file 
. € marier,’ and ‘ pur faire fitz chevalier >” but 
no taillage without a common consent In par- 
liament ; so I agree with my brothers, that it 
338 a statute. 

Next this statute of 25 Ed. 1, which is said 
to be no statute, the kingdom of England bath 
ever held ıt for a buckler for them, that no 
charge (without common consent). should be 
laid upon them. And the reason wherefore 
tkıis statute was made, was 'in respect of the 
great taxes imposed on the subject without 
<onsent, in time of war. 

The next statute is 14 Ed. 3, cap. 1. A great 
subsidy was then granted. What was then 
done ? The king doth grant for him and his 
heirs not to put them to any charge hereafter, 
unless it be by common consent in parliament.— 
Olı ! but this is but for that king himselfalone ! 
-—-I answer, it is perpetual. Ifthe king doth 
grant for him and his-heirs, it doth go to all his 
posterity, and is a good act of parliament ; so 
that is te second act of parliament in tlıe ne- 
gative, that no charge shall be laid on the sub- 
Ject, but by common consent in parliament. 

Tihat which is stood upon by my brothers, is 
21 Ed.$s. That statute was made to grant a 
subsidy upon every sack of wool; and also 
taxes upon merchants goods transported, 6d,. 
in the pound. This statute thus made, the 
king rwards, because few of the sacks of 
wool were carried over before Michaelmas, 
sent forth a proclamation, that 6d. in the pound 
should cantinue till Easter, and no longer : but 
half a year after this was complained of to the 
king, and the king (by proclamation out of par- 
lıament) dıd take away tlıe 6d. in the pnund. 
22 Ed. 8, in the February then next following, 
an express act of parliament (this subsidy so 
granted) to continue till Michaelmas, and by 
proclamation to continue, till Easter. — They 
confirm all till Easter, and no further continu- 
ance of it to be. —By this appeareth, ıhat for 
so smalla thing as 6d. inthe pound for such a 
time as from Michaelmas to Easter, that it was 
a charge not to be borne but by consent in 
parliament. 

4 Hen. 4, m. 28. A subsidy granted, that 
this should not be drawn into example to 
charge the people, but by common consent, 
and that ın parliament.—13 Hen. 4, m. 10. 
There it is said, where.a subsidy is granted, it 
shall not be,granted heuceforward for defence 

. ofthe kingdom, or safeguard of the sea, but 
in parliament.—Then came a parliament, 
‘ What did tbey complain of? The patent of 
the oflice of Alnerage, though it was but a 
small charge, yet they set down that this was 
contrary to tbe law, that no taxes, nor no aid 
should be imposed on the people, without con- 
sent in parliament: the commons were then 
very zealous in small matters. 

2 Hen. 4, m, 22. Hoc individuo. At that 
time a commission went forth to divers towns 


in the kingdom, to provide, &c, Wben there 
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‚came.a parliament, 2 Hen. 4, they complain of 
those commissions that inforced them to do that 
which by the law they ought not to do; and 
prayed those commissions might be repealed : 
the answer is absolute, ° Let it be done.’ 
‘ Soit fait.’ 

The next is 1 Ric. 3. True, the king, was an 
"usurper. DBenevolences were granted ; but 
that was no charge; as ours is, and therein the 
commons claimed their Jiberties.-—Lastiy ; the 
concluding law is that of 3 Car. the Petition of 
Right, that no person shall be taxed without 
consent of parliament: and when the king was 
informed of the former statutes how they were; 
thereupon this statute 3 Car. was made, which 
.reciteth the statute De Tallagio, and divers 
other statutes ; and it was referred to ıny lords 
the judges (most whereof are here) whether 
‚this law doth give more than formerly from the 
king. And we were all of opinion, that this - 
law did give no more tban what was formerly, 
and was only but a reviving of the ancient pri- 
vileges of the subject ; it added no more,. but 
„only revived what was formerly granted. 

I doconclude, that no charge can be imposed 
upon the commons, without their consent in 
parliament. We that are judges, must go ac- ° 
cording to the intention and meaning of those 
laws. Tihe meaning of the laws in this kind 
was, that nw manner of charge, aid, or tax 
should be laid upon tbe subject, but by consent 
in parliament. The judges are to expound. 
them according to their iutention. But they 
say, the practice hath been otherwise. Wesay 
not now what de facto, but what de jure was 
done; and we, as judges, must not allow. 
de facto, “ sed quid de jure factum fuerit.’ 

To auswer the great objection, it is for the 
defence of the kingdom : here is such a ne- 
cessity and danger, as will not admit the delay 
of a parliament.—I hold, for my part, that no . 
necessity nor danger can allow a charge, which 
is a breach ofthe laws, I hold it absolutely, 
tlıat for a general charge of money upon the 
people, it cannot be upon any pretence of dan- 
ger or necessity. Mens persons may be used 
ın the case of necessity or danger.; for every: 
man is bound to defend the kingdom, but no 
necessity can procure this charge without a 
parliament. The law provideth a remedy, in 
case of ee and danger ; for then the king 
maycominand his subjects, without parliament, - 
to defend the kingdom. How? By all men of 
arms whatsoever, for theland ; and by all ships 
whatsoever, for the sea, wbich he may take from 
all parts ofthe.kingdom and join them with his 
own navy; which hath been the practice of all 
former kings : in their necessity they have 
taken ships from all parts of the kingdom. 
10 Ed. 3, m. 2, Scot. 10 Ed. 3, m. 16, when 
there was a great navy of Scots and French a 
Br and intended to come and invade the: 

ingdöm, the king appeinted two admirals, one: 
towards the North, the othertowards the West, 
and to meet together at what place he pleased ; 
and m. 16, sent into Nortb-Wales and South- 
Wales to maintain one ship, either of chem: 











1135] STATE TRIALS, 18 Ca. I. 1637.—The King against Joha Hampden, ag. [1136 


upon their own coasts of the sen, for the de- 
fence of the kiugdom. And m Rot. Alm. 
12 Ed.3, writs went for the arresting of shıps 
in all parts oftbekingdom. Rot. Viag. 1 H. 4, 
m. 12, writs issued to ali archbisbops and 
bishops, sbewing iımminent danger, thar they 
should be ready in arms, t0O come and assist 
“ad cuswwdiendum mure.’ whithersoever he 
should appoint them. But in trat time, when 
the dauger was such, vet un ships appointed to 
be prepa: ed throug out theiand. Aud 5 Hen. 
4, thuf aıl the men or all partsshauld cume toge- 
ther in such a place: thıs was only an urraying 
of meu to be in readiness. $ H. 5, to the same 
pur; se. And 1 Hen. 7, which was much 
stood upon, of a rumour of wars between the 
king of ıhe Rınnans andıhe French king. which 
might, perhaps, in the end tend to an Invasion 
of thıs kingıioın, there was an arraying of men, 
from 16 10 60, and gathering of »bips, and tak- 
ing order tor watch and ward upon the sea- 
coasts, but no command to make ships. 4 
Hen. 8, pars 2, there the king by prociama- 
tion saith, that ° the eneny is ready to enter, 
© ships are furnished with men of war to invade 
© the kingdom.’ What theu? What was done 
then ? It isno more, but that every counıy in 
England lıave men in readiness to assıst, from 
- 16 to 60, to defend the kıngdom, and to have 
good watches and wards upon the sea-coasts. 

But, I pray you, in all these times of Hen. 8, 
Hen. 7, Hen. 5, Hen. 4, were there ever any 
writs went forth for ships into any county ? It 
doth not appear that any county was to pre- 
pare or makeany :hips ; but only men in arms: 
so the law makes provision, in tıme of danger, 
by help of their persons, and with ships, not 
with a pecuniary charge ; for that cannot hold 
for any, nor can be done without parliament. 
And if new shbips must be made, it must be 
made by parliament. If so be the writs be to 
make ships, then let the sheriffs make them, 
and shew for their discharge upon record, that 
they are made and prepared. But to appoint 
by writs ships to be made, and by their direc- 
tions appoint the sherifis to levy money to pay 
of some of ıhe ships, was never yet done, this 
being a precedent of the first impression. The 
law did always account the parliament able to 
provide and to give suflicient aid, and most fit 
to consult de urduis regni ; and there is a con- 
sent of and grant of the commons to what is 
done, they are actors in it, 

By the old law of Alfred, parliaments were 
to be held twice a year ; and by express sta- 
tute made 4 Edw. 3, 14, an express law was 
made, that every year a parliament should be 
held, especially if need required. Andby ano- 
ther statute, for avoiding of grievances tlıat 
daily happened, a parliament should be held 
once a year. Then it is to be conceived, a 
parliament may be calied, and things may be 
sharged that way.— And for the objection, that 
. a parliament is not the speediest way to pre- 
vent the danger; the imagination of man’can- 
not invent a danger, but course may be taken 


for defence, till a parliament be had. So, for 


my part, J hold this point of necessity, or dan- 
ger, cannot be held a suflicient ground, for Ahis 
writ. 

The next thing is this; yea, bet this is 
maintamed by prerogative and royal power. I 
say tor tbat, by my oath I am bound to main- 
taın all the true prerogatives of the king; and 
we that are servants to the kıng fnust maıntaın 
his prerogatives, and, in the best of our skill, 
not suffer toein to be diminished. But I hold 
there is no such prerogative ın this kind. 

The prerogative is, that which the law pre- 
sumeth, * That tbe king can do no wrong.’ and 
so it is in Bracton, © Rex pntest facere quod de 
‘ jure potest facere.’ 11 Rep. Magdalen-CQq)- 
lege Case, 246. Plowden’s Comment. The 
king can do no wrong, nar any act to wrong 
the subject. Bracton, © Hoc non potest agere 
* quod nen potest agere juste.’” Therefore if 
thıs charge be against the law, so much to the 
prejudice of the subjects, as I conceive it to be, 
the king will never do it; for it is done by mis- 
information that it hath been usually done, and 
may be jusly done. 231 Edw. 3, a patent ıs 
made, which isa wrong to the subject: the 
king, de jure'regis, ought to revoke the patent ; 
for tbe law batb that hunourable conceit of the 
king, * Ihat he can do no wrong” A king, 
therefore, to have a royal power or prerogative 
to do that by his writs, to command any thing 
to be done that is against the express laws of 
the kingdom, to the infringing of the liberties 
of his subjects, is not admitten'by the law : the 
royal power isto be taken away; for as it,is be- 
fore said by Fortescue, he can change no law, nor 
charge his people, but by common consent in par- 
lısıment. So, for my part, I hold that this sanıe 
charge upon the subjects, by his royal authority, 
it is not allowable. 

The king, we know, is a most just and 

ious king, ıhat he will do nothing against his 
aws; ıf he did know it to be against law, he 
would never desire x. When a judge of the 
land was called ın question, in queen Eliza- 
beth’s time, about denying some Ivan, deliver- 
ing his opinion against the same, he said, it was 
against his oath, and against the law, to adrvise 
her majesty to it. With which she rested sa- 
tisied. Iftbe judges say, by law the king may 
do this, he may do it: if they say no, but by 
act of parliament, be will never do it.—But ıt 
is said, the king taketlı the course, © more ma- 
‘ joram.’ There is not any precedent especially 
maintained, by any judicial record, that war- 
ranteth this course : and if there were any pre- 
cedents, we are to judge according to the law, 
and not according to precedents; not to judge 
what hath been done, but what of right hath 
been done. 11 Rep. Magdaien-College Case, 
though there be many precedents, that main- 
tainetb not a right ; the question is still, Whe- 
ther a riglit or not? 

Bat admit that precedents could make it to 
be lawful, yet I hold there is not any one pre- 
cedent to maintain thıs case. 

For, first, I say there is no one precedent 
goethto inland counties all over'England, befere 


. 


' 
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now. I say, to maritime counties to prepare, | Ed. 3, m. 9, command is to assist the admiral 
as my brother Berkley confessed, tbat he knew | with their ships, as occasion shall require. 10 
none for any inland countics, but 1 Ric. 2, 11, ; Ed. 3, 11, a precı pt to part-iowns only, to 
52, their writs went out to divers inland town», | bring their ships to Portsmouth, fur 13 wecks, 
but not to counties, to ınake ships; nnd besides | fuinisled with victuals, &c. 2 Ed. 3, 16, nat to 


these, were not any to inland counties.—To this 
I say, those writs that went out at ıhat time 
were done by conveyance in parliament: for 





depart without licence. 10 Ed. 3,12 Ed. 3, 
Rat. Alm, writs only to psrt-towns, * ad custo- 
“diend’ mare.’ 12 Ed. 3, m. 12, a coınmand 


an order was made in parliatnent, that all that | tu Henry Ilussey, &c. * ad congregand. ho- 
had any charters, the antient cities, boroughs, | “ mines,' and to attend on tlıe sea-coasts, But 
and towns, that had any charters of lıberties, | these were the causes of making Ihe law, 14 
should there be exatmined; and appoints how, 


and by whom; and have their liberties con- 
firmed without fine, ifthey would produce sliips 
for the defence of the kingdom. But yet ın 
tits record nat one inland county or maritime 
county is charzed, nor no inland tuwn, but 
those that would have their liberties confirined. 


Now to look upon the precedents of king | 


Jolhn’s time, 6 Joh. 9 Job. 14 Joh. &c. here be 
the six precedents in court; and I have lonked 
into every precedent on the king’sside, to satisfy 
myself; and nll those precedeuts are only for 
arresting of ships, that ıhey should not go forth 
of the realm; and 15 Johan. all ships to Le 
rendy as ıhe king shall have occasion.— Then 
we come to Hen,3d’s time: 13 Hen. 3, m. 5, 
13, &c. there are six of these records, I have 
read them all; they are no more, but only to 
port-towns, to arrest ships, and the rest to have 
men at arıns, ın readiness upon the sea-coasts, 
and tbat but for forty days. 

Then for the precedents of Edw. 1.’stime, all 
ofthem being examined, not any one ofthem yo 
to the counties. 13 Ed. 1, 77, divers ships are 
appointed to be made, but‘ it is ad sumptum 
regis, and only unto sea-towns; the record 
slıews, that by tire barons of the exchequer 
they have an allowance for it. 23 Ed. 1, m. 5, 
same roll, a writ to the sheriff of Norlolk, 
to comp*| them 10 maintain their sea-consts. 
14 Ed. 1, a writ “ad congregandas centum 
© naves paratas,’ and armed men to be put in 
then. & to command in that kind tlıe king 
may, and we must obey; he comıinands ships 
ready made, not to mıake them. Afterwards, 
14 Ed. 1, rot. 17, several writs to the archbi- 
shops and bishops, to attend with their arms in 
sendiness, to maintain the coasts. 14 Ed. 1, 
rot. 78, a writ to the county of Berks, a thing 
much stocl on; it is only for matter of array, 
if it be well looked into, and no matter of 
making or finding of ships; and divers other 
writs in this king’s reign, for maintaining of 
armies in their proper counties: and no ınan 
can deny but that every man in his proper 
county is to gn to defend the kinsdom. And 
elso fur having of ali slıips of above 40 tans in 
readiness: but to make new ones, in anv inland 
cnunty, is not warranted by any precedent, that 
I can see; though I have tooked over all the 
records that havc been brought unto me; no, 
Bot in maritime countier, to make ships, 

For the precedentsof Ed. 2's time, 9 F.d. 2, 
&cc. to put them all torether, they are only to 
congregate ships to be in readincss, but not to 
make new slips. —To come to Id, 3’s time. 7 

voL, ı11. 


| 


lid. 3, that there sbould be no turtlier charge 
laid on the subject: so that all before that sta- 
tute do not prove our case. 15 Ed. 3, a cus- 
toiy ofthe ports commanded, and warrants to 
arrest ships. 16 Ed. 3, caammand ı0 the carl 
of Dover, &c. to prepare ships against an 
enemy that inteuds to coıne to subvert the 
kingdom, and to set up beacons ; which is the 
first original of beacons that I observe. All 
these precedents in Ed. 3’s time, were but to 
keep men and ships in readiness, and to bring 
then to the sea-cossts. 46 Ed. $, m. $, that 
tie French made great preparation, whereupon 
they are commanded all ıo array, both clergy 
and laity, to guard the sea-coasts. And ın 
those times, when there was more lıkelihood of 
danger than now, no writs came out Ihen, but 
only tc array men, and keep them in readiness, 
50 Ed. 3, to array men in Norfolk to defend 
the coustz. 29 Ed. 3, command to the bishop 
of Durham, and into Cumberland and Nor- 
thumberland, to have their men ım readines«. 
A number of these precederts in that king's 
reign.— Kor ltich. 2’s time, it doth not appear 
by any one record there is any thing for ships, 
but only for the custody ofthe sen.—And fur 
Hen. 4, Ilen. 5, Heu. 6's time until 2 Eliz. 
they are all concerning matters of arıns, not to 
mal sbip. And when ıhe rebelliın in the 
North was in the queen’s time, then by writg 
men were commanded to be in readiness, for 
defence of tlıe kingdom, 

[he next thing we come to is the writ itself. 
For my part, 1 huld ıt to be illegal; mark the 
recital uf the writ, it is no more but © quod da- 
‘tum est nobis intelligi,’ &c. not a plain afhıras- 
ation, as appareucy of it. Tihen ıhe motives 
are, because the pirates do infest the seas: 
Such motives as never were in any writ before. 
All former writs were not to provide great navies 
in respect of pirates; there i» no such great (dlan- 
gerofthem. 15 Ed. 1, it is there set down, 
when pirates infested the sens, they took order 
that there sbould be only 10 ships to scour ıhe 
coasts. 16 Ed. 3, &c. Command that nıen 
should be arrayed, lest the enemy should in- 
vade the kjnudom ; but no mentton made of pi- 
rates, for they will be removed with a few ships. 
Mark the times when great pirates were upun 
the sea, they woull be gi.d to sculk away when 
the king’s navy came towaıds theın. Now that 
tlis should bring the king’ navy to sea, i8 
awunst the law or Fıe Jınd, and are not mo- 
tives sutlicient to ii. luce a charge of this kınd. 

Secondli, The very commands of ıbe wnt 
itselt are un!:utul, an respect uf the Mconvcur 

tn» 
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“euces to an inland cnuntv ; whereas there was. | sessiment in that kind is notlesal. Then tbe 


Dever any inland cousty charzed in that kınd 
beiuse, 2» coast-taowns ıhat have beeu berete- 
fore eu:rzed wırh suldıcre, and hid none, were 
disc .sged. When Bodının ın Cornwul was 
churzei with fiantıug of a slıp, they shewed 
tiey uerer had slıp nur marıuers there, and 
Ihar div rs of then were imprissned lor nt 
finding such a sl.ip; where ‚yon Commission 
issued 'o che adıniral 10 examine ıhe truch 
tbercot: And because it was fund thiev had 
no ınncers, they were discharged. But Mr. 
Sulic.tor auswered, tl.» was dune by the adıni- 
ral, Levond hıs coruınissism ; buc 13 Ed. 3, the 
same year,tlicre was awıit awarded to Chiches- 
ter in the coun:y of Sussex, to find a ship, and 
theycomztained they had nat any ships used to 
arrıye tiere, nor masiners theercin inhabiting ; 
and thereup.n they were discharred, upon a 
writ out ofıhe Ci.uncery: Sol say, inland coun- 
ties that are not wont to have ships, the law 
doch not appornt them to do that which they 
cannot do, nor will not expect from them that 
wbsch ıs inıp-ssile. 

The pursuance of this writ is agıinst law; 
it appoints tl;em to provide a slip, bire men, 
and provide victuals and wages tor them, 26 
weeks, &c. I say, this is agaiust law plainiv, 
and against divers statutes, and no law dailhh 
warrant it; for soldiers, wlich are the kinz’s 
servants, ougbt to have their pay from the kıng, 
the general re..dezvous. 15 Johan. m. 3, sl:ıps 
commanded tu be at the ports upon the kin,’s 
pay. Tenants bv knights service, after forty 
days, were to he attlie king’s charge. 17 EU. 
1, 16 Ed. 3, it appeareth tbiere, the king, u:ou 
tbe invasıon of the Scots, many men being lost, 
appointed soldiers, and their wages paid, and 
what to Durham, and what to Newcastle, &c. 
31 Ed. 1, in the Exchequer, writs went out to 
lery mien to resist the Scots, and they would not 
stir without their wages. 16 Ed. 3, to pay 
soldiers wages. 2 Ed. 3, rot. 16, there it is set 
down in parliament what soldiers have received 
for their wages. 26 stat. 18 Ed. 3, cap. 7, sol- 
diers are nut to go out oftheir countiss without 
pay. 10 Ed. 3, the men of Bucks stood upon 
ıt, and would not go out of tlıeir county to the 
consts of Southampton wirhout wages. Rot. 
Alm. 12 Ed. 3, m. 12. A writto compel all 
men to make munition for slips, forthe town; 
and thereupon H. and B. they were com- 
manded to maintain ıhe men of the same 
town. Claus. 13 Ed. 3, m. 14, men ofarms 
for the defence of the sea-cousts complained 
their wagcs were not paid tlıein ; ordered, the 
town from whence they came should pay them. 
The statute of 11 H. 7, cap. 1, provides, that 
soldiers (hat go out of tl,eir vun counties to 
uttend the king in bis war, «hal have their 
wazes from tbe time they go from their houses, 
to be puid by ıhe kinz's own otlicers. " 

Thotd that ts asses.ment is not lawful anıl 
alluwable; then if the assessment thus made 
falls to the ground, tlıe power to the sherif' to 
assess dot; and he may do it as he lists, put 
more upon one than anotber, therefore an as- 
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clause, *Sirebelies fuerint, &c.’ to imprison 
them, then 10 give puwer of Imprisonment 10 
the sberis: Ciauses have been in lormer writs, 
ın cases of arrays, to distrain, if they retuse ıo 
pav; never in ca-e of lerying money, to impri- 
son far it; it is clearly azamıst Magna Charta 
to be impriso.1ed, unless be be ind:cted, or by 
due prucess ur iaw. 

The next iu. is the last clause of the writ, 
< If more be gattered tkan shall be needful, to 
* be returned amongst those that have paid ir? 
That sheweth the stiip must be done: we are 
now upen the record, and by thisrecord it doth 
not appear that a ship is made. It appears 
Ar. Hampden was assessed 205. towards the 
making ot a ship. Its sa’d, Ifthe money be 
paid, otbers can provide sl.ips. This is not ac- 
cordıng to law, 10 command a ship of war of 
450 tons, and to turn it into money; for ıf a 
ship were ınade by a countv, the county should 
have ıt ag.aiı, but in this case it is otherwise ; 
this Scir’ Fac’ is brouglıt to have the money. 

For the Certiorari, it is directed to a sheriff 
out of otlice “ que del residue de ceo,’ and 
ought not so to be, for all writs are directed wo 
the present sheriff; so for the old sberifis to 
shew cause what they have doue, and the new 
sheriffs to make th-ir return, he is tbe immedi- 
ate otlicer oftbe court. Admit the Scir’ Fac’ 
should go furth, it would do something, * one- 
“rare, &c.’ to whoın, or how, nothing here ; 
but * Scir’ Fac’ quare oneran non debet ;' but 
to whoın “ onerarı,' it doth not appear. 

Besides, ifthe sherifflevy money io that kind 
and besıow ıt on a ship, it ıs well. If not so 
Lestowed, then tlıose tl;at received the money are 
arcountable to those of whom they had it. In 
Ed. 3’stime, soldiers received money to gn to 
service in war, yet staid at home, but were 
compeiied to repay it to the county wl:ere they 
received their wages. Also tno high constahles 
having received money for soldiers, were indict- 
ed tor. not empluying it accordingly, and nd- 
Judged to restore it to the county where th 
received it, and to find sureties. So it dot 
not appear that this ship was builded, there is 
no prej.aration for a ship; the sum assessed is 
not legal; then the writ is not lesal, be- 
cause it varieth from all the precedents fur- 
merly; it va,ieth in the time, of 26 wecks, 
before tlıat but for 138 wecks; in the manner, 
for so'diers wages to inland counties, which was 
never before. I say, it vurieth from alltbe 
precedeuts in that kind. And so I huld ıhıs 
particular writ is not suflicient, nor warranted 
by the law, and that Judzment in thus case 
ought to be given for Mr. Hampden. 





The Arcument of Sır GEORGE CROOKE, 
knigbt, one of the Justices of his Majı sty's 
Court of King’s-Bench at Westminster, in 
the great C'ese of Suip-Moxev, as it was 
presented to tie King's Majenty. 

‚The Case is this upon the Recard.—The 
king by writ uuder the great seal, dated 4 Aug. 
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anno iloof his reign, directed to the sheriff of 
tlie county of Bucks, and to all the men in that 
county, cominandeth them in these words: 
Motives of this Wiit, which are fire. —‘ Quia 
° datum est nobis intelligi, quod pradones qui- 
€ dam pirati ac maris grassatores tam nominis 
 Christiani bostes Maliumitanı quam alii con- 
€ gregati naves et bona et mercimonia. non SO- 
* Jum subditorum nostrorum, verum etiam sub- 
* ditorvın amicorum nostrorum in mari quod 
* per gentem Anglicanam ab olım defendi can- 
© suevit nefarie diripientes’et spoliantes et ad li- 
* bitum suumm deportavere hominesque im cis- 
€ dem in captivitat’ miserrimam mancipantes. 
© 2. Cumque ips9s conspicimus navigium in 
© dies preparantes ad mercatores nustros ulte- 
“ riss molestand’ et ad regnunı gravaud’ nisi 
“ eitius remedium apponatur eorumque conatui 
° virilius obvietur. 3. Consideratis etiam peri- 
° eulis qu@ undique his guerrinis temporibus jm- 
‘ minent, ita quod nobis et subditis nostris de- 
« fensionen regın omni festinatione qua poteri- 
“ mus accelerare convenit. 4. Nos volentes 
* defensione regni, tuitione maris, securitate 
€ subditorum nostrorum salva conductione nu- 
‘ vium et ımerchandizarum ad regn’ nostrum 
© Anglie venient’ ct de eodem regno ad partes 
€ exteras transeunt’ (auxilianie Deo) maxime 
€ providere ; cum nos et progenitores nostri re- 
.“ ges Anglis dowmini marıs predicti senıper hac- 
‘ tenus extiterunt, et plurimum nos tederet si 
€ honor iste regius nostris temporibus depereat 
° aut in alıquo winuatur. 5. Cumque onus 
€ istud defensionis quod omnes tangit per omnes 
* debet supportarı prout per legem et consuetu- 
< dinem regui Anglıs heri consuevit. 
Charges of this Writ, which are three. — 
‘ Vobis prefat’ vicecom’ balliv’ burgensibus 
joribusque probis hominib’ et omnib’ alıis, 
uscungue supra mentionat’ ın burgis vil- 
© lis, villatis, hamlettis et locis supradictis eor- 
‘ umque membris. 1. In fide et legiantia ves- 
“ tra quibis nobis teneminm. 2. Et sicut nos et 
< honorem nostrum diligitis. 3. Nec non sub 
° forısfactur’ omnium qua nobis forisfacere po- 
© teritis firmiter iujungend’ mandamus. 
Commands of the Writ, wliich are five.—‘ 1. 
‘ Quod unam navem de guerra, portagii 450 
* doliorum. 2. Gum huommib’ tam magistris 
‘ peritis quam ınarinarıis valentioribus et_ex- 
€ pertis, centum et octoginta ad minus. 9. Ac 
© tormegtis t::m majoribus qyaım minoribus pul- 
‘ vere tonıentario ac hastis et telis aliisque ar- 
* maturis pro bello suflicientwus. 4. Et cum 
* duplici eskippamento, nec non victunlibus us- 
* que au primum diem Martiı jam proxim’ se- 
© quen’ ad tot homines competen. 5. Et 
© abinde in viginti et sex septimanas ad Custagia 
* vestra, tam in victmalibus quam hominum sa- 
‘ lariıs et aliis ad guerram necessariis per tem- 
& pus Hlud super defensionem marıs in obsequio 
‘ nostro, in comitiva custodis maris, Cui custo- 
* diaın maris ante pradict’ primum diem Martii 
€ coımmittemus et prout ipse ex parte nostra 
* dictaverit moratur pareri, et ad portum de 
€ Portsmouth circa decimum primum diem Mar- 
“ta duci focias. Ite quod sint ib’ in eod’ die 


* ma 
‘qui 


1637.—in ıhe Case of Ship-Money,. [1142 


“ad ultimum ad proficiscend’ ex inde cum n» 
‘vibus nostris et navibus aliorun subditorum 
“nostrorum. 1. Pro tuitivne marıs. 2. Et 
‘ defensione vestrum et vestror. 3. Repul- 
‘ sıoneque et debellatione quorumcung’ merca- 
‘ tores nostrus et alios subditos et hleles pr 
° dict’ ın duminia nostra ex causı mercatur® se 
‘ divertentes vel ab inde ad proptium declinan- 
‘ tes super mare gravare seu mulestare satugen- 
© tium.’ 

Clauses of the Assess. —‘ 1. Assignavimus 
“ autem te prirfat’ vicecom’ Bucks ad assidınd’ 
‘“ omn’ hom’ in villis de Agmondeshum, Wen- 
‘ duver et Marlow Magna et in omnibus alırs 
“ villis villa’ burgis haunlettis et alis locıs ın 
*“ com Bucks prad’ et terre tentes in lisd’ na- 
“vem vel partem navıs pred’ non habentes vel 
‘in ead’ non deservieutes ad contribuend’ ex- 
‘ Pensis circa prosisionem pra@misso im heccy- 
°sarr. 2 Et saper’ pried’ vi? burg! hamlere 
‘ et locor’ membris eurumg’ sic ut prefertur ad 
€ assidend’ et ponend’ viz. queinlib’ eorum juxta 
‘ statuın suum et facultates suns. $. Et por 
‘ tions Super ipsos assessat’ per districtiones 
‘aliosve modos debitos levand’. 4. Et cullec- 
“ tores in bac parte nominand’ et constitucnd”, 
‘5. Ac omnes eos quos rebellcs et contrarios 
‘ inveneris iu praemissis in carcere ınancipand’ 
‘ in eod’ moratur’ quousque pro eur’ delibera- 
© tione ulterius duxerimus ordinand'’.’ 

Preclose of the Writ for the Ease of the Sub- 
ject.—“ Et ulterius mandamus quod circa pre- 
‘ missa diligenter intendatis et faciatis et exe- 
‘ quemini cum effectu sub periculo incumbente, 
° Volumus autem quod non colure pr&d’ man- 
“ dati nostri. 1. Plus de iisd’ huminibus levari 
‘ fac’: quam ad preemiss’ sufhicien’ ad expensas 
“ necessar’. 2. Autquod quisquam qui pecu- 
‘ iam de contribuentibus ad pra&d’ custag’ fa- 
‘ ciend’ levaverit ead’ vel partem inde pencs se 
‘ detineat. 3. Veladalios usus quovis quesr- 
‘ to colore appropriare pr&sumat. 4. V'olentes 
° quod si plusquam sußliciatcollectun: fuerit hoc 
‘inter solventes pro ratu portionis Ipsis Cun- 
‘“ tingen’ exsolvatur.’ . 

By virtue of this Writ, Mr. Hampden is as- 
sessed to 20s. for his lands in Stoake Mande- 


| vile in that county, which, not being paid, is 


certified amongst others into the Chancery, 
upon a writ of Certiorari, dated 9 Mar. 12 Car. 
by a schedule thereunto annexed. Andbya 
writ of Mittimus, teste 5 Mar. 13 Car. this writ 
of 4 Aug. 11 Car. and the writ of Certiorari, 
and the schedule annexed, is sent into the Ex- 
cbequer, witlı a command there to do, for the 
levyıng of sums so assessed and unpaid, ° prout 
‘ de jure et secundum legem regni wustri An- 
‘ glis fuerit faciend’ ;’ whereupon a Scı’ Fa’ 
issued out of the Exchequer, reciting tie said 
writ,to warn Mr. Hampden amount others, to 
shew cause why he should not be churged with 
this money. Upon this he bring summmoned, 
appeared, and demandeth the hearing ot those 
writs and schedule, which being read unto him, 
thereupon he demurreth in law. And wbether 


Judgment upon this whole Record beto be given 
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azainst John Hampden, that be is to be charg- j and I presume have scen the records and pre- 








‘ 


ed or 00, that ıs the que-tion; for he ıs the 
only paity inıhis case. And tl.cre is no cause 
vby any man ssonld say that the question 15, 
Whbethir Judsmeut sbould be siven for the 
king, or tbe detendant? fur as this Case ıs, the 
king ı3 no party- to tie Record, but only ır ıs a 
Juchciul procı ss out of the Exc..cquer, ground- 
ei upon thie former Klecord, for the detendunt 
tu shew cause why he should not be charged: 
which hath been very elaborately argued by the 
defeudant’s-counscl, wtho demurrei, that he 
should not be charzed ; and by tlıe King's coun- 
sel, very learnediy and elaborately argued, that 
he should be charge.. 

This case Is a case of great weight, and the 
greatest case of weight ihat ever we read, ar- 
gued by judges in ıiıs place; and therefore, 
adjourned into tbis place fur adıice of all the 
Judges: For of ıheir side it is alledıred, "That it 
coucerneth tlie king ın his prerosative and 


power royal: and on the other side, That it. 


concerneth all the king’s subjects in their liber- 
ties, their persons, and their estates ; for which 
it hatlı made some of us to wish and move 
among ourselves, that it mischt have been by his 


. maj.sty’s farour, heard and determined in ano- 


ther place by his majesty, and hisgreat council 
of his realm, where all convenience and incon- 
venience might have been considered of, pro- 
vided for, and prevented for present and future. 
tnes, and not to be argued only by us, who are 
accounted his majesty’s counsel at law; where- 
in if auy thing be done amiss, ıhe fault must 
light upon us, as mis-advi.ing the king therein, 
But seeing it hath ple:sed his majesty, that the 
same should be argued and deterinined in thiz 
place, whose pleasure we must obey, I must 
give ıny best advice upon my oath to the best of’ 
my skıul; wherein I hope rot to trench upon 
his majesty’s prerogatives, which we are all 
bound by our oatlıs, to the best of our skills, to 
maimtain, and not to suffer them to be dimi- 
ni»bed; nor upou his royal power ; but truly 
to deliver what I conceive ıhe law to be, cun- 
cerning the case in question. 
Wherein I must confess I bave been much 
distracted, having heard s» learned arguments 
on both sides atthe bar, and so many records 
and precelents cited on either side ; "but they 
did not so wuch move me, far the counsel have 
on either side proposed such reasons, as they 
thought convenient fur ıhe wMaintaining of 
their opjnions, and perhaps with a prejudicate 
opinion; as I nıyselt by ıny own experience 


"wlien [was at the bar, have argued contidentiy, 


and as I chen tboughr the laws to be on that 
s'de for whom I urgued. But after being on 
the bench, and indisterently weighing all rea- 
EONs and authorities, have been af a Contrary 
Dpinion; and so the law hat'ı been adjudged 
eontrary to thatopinion wbich I first confidently 
«conceived. 

But that which hath moved me most, and 
mketh me distrust my own judgment in ıhis 
case is, that mıy brothers that have argued 
before we, who have argued upen their oatlıs, 
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celents cited on eıther side, hare all argued 
one way; with whose opinions I should wil- 
lingly have concurred, if I could have satished 
my uwn judgment with their reasons; but not 
being satıstied, I hare learned that I must not 
come with a multätude against mine own con- 
science, for I must stand or fall wıth my own 
master. And therefore I shall sbew reasons, 
and leare myself to the Jud,.ment of my lords 
and others n.y brethrea. Aud wlatsoever shall 
be adjudger I must subımit unto, and so do with 
all others, and do now declare my opinion 
to be, that as ıhis case: is, Judgment ought 10 
be given for the defendant. My reasons and 
grounds ıhat I shall insisr upon are these: 

1. 1hat the commaud by tlus writ of 4 Aug. 
11 Car. for to have ships at the cbarge of the 
inhabitanıs of ıhe coumy being ıbe ground of 
this suit, and cause of this charge, is ıllege] and 
contrary to the common laws, not being by 
authority of parliament. 2. That if at the 
common laws it had been lawful, yet now tbıs 
writ is illegal, being expressiy contrary to divers 
statutes pıohibiting a general charge to be laıd 
upon the commons in general, without consent 
in parliament, $. Tbat it is not to be mair- 
tnmed by any prerogative or power royal, nor 


‚allegalion of necessity or danger.- 4. Admit- 


Ung it were legal to lay such a Charge upon 
märitime ports, yettocharge anıyinland county, 
as the county of Bucks is, with makıng ships, 
and furnishing them with masters, mariners 
and soldiers at their charge, which are far re- 
mote from the seas, is illegal, and not warrant- 
ed by any former precedent. 5. I shall exa- 
mine the precedents and records cited to war- 
rant this writ, which have been all tlıe principal 
grounds of the arguments to maintaın the 
same, Andl conceive there ıs thechiefground- 
work being in my notes, but I forgot it. 

But before I proceed to the argument; I 
destre to remove two difhculties: Fir-t, That, 
by the demurrer the danger of tbe kingdom ı3 
coufessed, and so it is to be allowed for a cas® 
of necessity. To this l answer, That the de- 
murrer confesseth not matters in fuct, but 
where the matter is legally set down; but if it 
be not a legal proceeding, then the demurrer is 
no confessing of the matter of fact. This ap- 
peareth in the book-case, 5 Hen. 7, fol. 1, and 
Coke lib. 5, fol. 96, in Burton's case,. That a 
demurrer is no confessing of ınatters of fuct, 
but where the matter prccedent is suflicientl 
plended or laid down; and so itis held ın af 
our hooks. 

The Second diffculty is, That this case is so 
resolved by all our opinions under our hands, 
that this writ was legal: which was much press- 
ed by Mr. Solicitor. To this I answer, That 
it is true that I have set down my opinion 
under my hand unto two cases, to’the first 
oluntarıls ın Dec. 1635, which was thus: ‘I 
‘ am of opinion that where the good and safety 
© ofthe kıngdom in general is concerned, and 
“the whole kingdom: is in danger, of which his 
‘ majesty is che only judge, there the charge of 
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€ defence oughr’to be borne by all in general.’ 
This I hold to be agreeable to law and reuson ; 
thıs opinion I do stıll and shall always main- 
tain; for where the kingdoın is in danger, the 
king may eommand every person of his king- 
doin with all his force tv come and defend it at 
all times and in all places of bis kingdom where 
he pleaseth ; and ıbe king is the sole judge of 
the danger, and of'war and peace; and if any 
do not perform his commands therein, he is 
fineable and punishable in a deep manner. 

The second was in Feb. 1636, which is thus, 
* That when the gund and safety of the king- 

.* dom in general is concerned, and the whole 
€ kingdom in danger, his majesty may by writ 
*“ under the great seal of England command all 
© his subjects of this kingdom at their charges 
“to provide and furaish such number of ships 
< with men, victuals and ammunition, and for 
€ such time as his majesty shall think fit, for the 
* defence and safeguard of the kingdom from 
© such danger. And that his majesty may com- 
“ pel the doing thereof, in case of refusal and 
‘ vefractoriness. And that in tbis case his ma- 
© jesty is sole Judge of the danger, and when ard 
€ how the saıne is to_be prevented and avoided.’ 

To tlas opinion, I confess, I then with the 
rest of the judges subseribed my hand; but I 
then dissented to that opinien, and then signi- 
fied my opinion to be, that such a charge could 
not be laid by.any such writ, but by parlia- 
ment: and so absolutely in tbat point one 
other did agree wirh me, and dissented from 
that opinion ; and four others, in some other 
particulars, from that which was subscribed, 
But tbe greater part seeming absolutely to be 
resolved‘ upon that opinion, some of them 
uffirming that they had seen divers records and 
precedents of such writs, satisfying them to be 
of that judgment ; I was pressed to subscribe 
with them, for that the major part must involve 
the rest, as it was said to be usual in cases of 
difference, and for that the lesser number must 
submit to the major, although they varied in 
opinion ; as it is In our court, if three judges 
agree in opinion againstone, or two where there 
are five judges, judgment is to be entered per 
curiam, if the major part agree, and the other 
are to submit to it: and in cases ofconference, 
and certihicate of their opinions, ifithe greater 
part did agree and subscribe, the rest were to 
submit their opinions. And this by more antient 
judges than myself was aflirmed to be the con- 
tinual practice: And that it was not fit, especi- 
ally in a case ofthis nature so much concerning 
the service of the king, for some to subscribe, 
and some to forbear their subscriptions: And 
that although we did subscribe, it did not bind 
us, but that jn point of judgment, if the case 
came in question judicially before us, weshould 
give our judgments as we should see cause after 
the arguments on both sides, and we were not 
bound by this sudden resolution. 

Hereupon I consented to subscribe; but I 
then said, thatin the mean time the king might 
be misinformed, by our certificate under our 
hands, conceiying us ell to agree together and 


to give him this advice under our hands, and 
not know there was any dis-nssented or was 
doubtful ; but it was then said, the king should 
be truly informed thereof; and thereupon we 
that dis-asseur, did subscribe our hands with 
such protestations as aföresaid, only for con- 
forwmity, although contrary to the opinion I then 
conceived. 

But this being before arguments heard on 
either side, or aııy precedents seen, I hold that 
none is bound by that opinion. And if I had 
been of that opinion absolutely, now having 
heard all the arguments on both sides, and the 
reasons of ıhe king’s counsel to maintain this 
writ, and wly the defendant is to be charged ; 
and the arguments of the defendant’s counsel 
against the writ, and their reasons why the de- 
fendant should not be charged to paythe money - 
assessed him; and haring duly considered of 
records and precedenis cired and sliewed unto 
me, especially those of the king’s side, I am 
now of an absolute opinion that this writ is ille- 
gal, and dszlare my opinion to be contrary to 
that which is subscribed by usall. And f I 
had been of the same opinion that was sub- 
scribed, yet upon better advisement being abso- 
lutely settled ın my judgment and conscience in 
a contrary opinion, I think it no shame to de- 
clare that I do retract that opinion, for kuma- 
num est errare, rather than to argue against my 
own conscience. And therefore none having, 
as I conceive, removed those difhculties, I shall 
proceed to my argument, and sliew the reasons 
ofmy opinion, on leave the same to my lords 
and brothers. ot one precedent nor record 
in any precedent time, that hath been produced 
or sbewed unto me, that doth maintain any 
writ, to lay such a charge upon any county in- 
land or maritime. 

I bave examined this particular writ, and the 
several parts ıhereof; and do conceive it is 1l- 
legal, and not sufhicient to ground this charge 
upon the defendant. 

1. Tbe ınotives of this writ are not sufficient 
to cause such a writ to be sent forth. 2. The 
command of the writ to prepare a ship at the 
charge of the inhabitants, which mentions vic- 
tyals and men, is against the common laws and 
statutes’of this kingdom. 3. That to Iny a 
charge of finding vıctuals, and wages of suldiers 
and mariners, ıs illegal, and contrary to the 
comnwn laws and divers statutes. 4. The 
power of assessment given tu the sheriff alone, 
and to distrain fur this, is iIliegal, and not war» 
ranted by any precedent. 5. Ihe power of ım- 
prisoning is ıllegal, and contrary to divers sta- 
tutes, and not warranted by the precedents, 
6. That the preclose of the writ, and the prac- 
tice of it, is contrary to itself, and oppositum in 
objecto. 7. Ifthis writ were legal, yet the man- 
ner of the assessment by tlıe sberi as it is cer- 
tiied, is not warranted by this writ; conse- 
quently the sum cannot be demanded of the de- 
fendant by virtue of this writ. 8. That the Cer- 
tiorari and Sci’ Fac’ issued not legally, and con- 

uently'no judgment can be given against the 
defendant thereupcn, 
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For the first point, that this writ, 4 Aug. 11 
Car. is against the common law, my reasons are 
these: z 

1. Because this is the first writ since the Con- 
quest that went out to any inlaud county to pre- 
pare a ship with men and ammunition, for aught 
appeareth by any record that hath been shewn. 
And where there was never any precedent, by 
the rules of Mr. Littleton, fol. 23, the law is 
conceived uot to allow any such writ. And sir 
Edw. Coke in his Comment upon Littleton, fol. 
81, saith, That where there is no example, it is 
a great intendment the laws will not bear it.— 
So I conceive here, there never having been a 
precedent before of any such writ to the sheriffs 
and inhabitants of a county, to prepare a ship 
with men and ammunition upon any Occasion 
whatsoever, that it is against the common law 
to award such a writ. 

2. Forthat the common law of England set- 
tleth a freedom in the subjects in respect of 
their persons, anıl giveth them a true property 
in their goods and estates; so that wi£liout their 
consent, or implicitiy by an ordinance which 
they consented unto by a common assent in par- 
liament, it cannot be taken from them, nor their 
estates charged ; and for this purpose the law 
distinguisheth between bondmen, whose estates 
are at their lords will and disposition, and free- 
men, whose property none may invade, charge, 
or unjustiy take away but by their owr free 
conseat, and therefore not warranted by law; 
which is proved by these authorities. 

Coke ın hir Reports, lib. 8, fol. 99, in Fran- 
cis’ Case, sets down this rule, * Quod nostrum 
© est, sine facto seu defectu nostro amitti, seu 
‘ in alien’ transferci non potest.’ 

Mr. Lambert, fol. 24, setteth down the laws 
of England which were confırmed by William 
the Conqueror, hath these words: ‘ Inter alia 
€ volumus et concedimus, guod omnes monar- 
€ cha regn’ sui pred’ habennt et teneant terras 
€ suas et possessiones suas bene et in pace, libe- 
*ras ab ommi exactione injusta et ab omni tal- 
s agio ’ (not mentioning their injusta ) “ ita quod 
“ nibil ab eis exigatur pr=ter servitium suum 
“ juste debitum.’ Hereby it appears there is an 

lute freedonı from all taillage. 

17 of king John, ın Mat. Parıs, fol. 246, the 
king doth grant and coufırm unto his barons 
and commons, inter al’ these liberties following: 
° Nullum scutagium vel auxilium ponamus in 
€ regno nostro nisi per commune concilium reg- 
“ ni nostri, nisi ad redimend’ corpus nostrum, 
€ flium nostrum primogenitum militem faciend’ 
& vel ad primogenitam flıam maritand’.’ 
this it appears what was then conceived to be 
amongst others their liberties, and then con- 
&rmed;; which was, that no aid should be laid 
upon them but by parliament, for the parlia- 
ment was then called Commune Concilium. 

That the law is so, appeareth by the trentise 
‚written by Fortescue, who had been Chief Jus- 
tice-of England in king Henry 4’s time, and 
after Chancellor of England, wben he wrote 
the book, intituled, De Laudibus Legum Anyliz. 
fol. 25, cap. 9, he saich thus; That the king of 


By |. 


England cannot alter nor change the laws of 
England at his pleasure, for © principatu regalı 
‘ sed et politico ipse populo suo dominatur.” If 
his power were loyal only, then he migbt change 
the laws, < Tallagio quog; et cztera onera eıs 
‘ jmponere ipsis inconsultis;’ but adds, that tbe 
king of England ° sine subditor’ assensu leges 
‘ mutare non potest, nec subjectwan populum 
‘ renitentem onerari impositionibus peregrinis.’ 


| And cap. 13, fol. 31, he compares the king and 


subjects of England to the head and body natu- 
ral: © Ut non potest corpus physicum nervos 
€ suos commutare neg; ıncembris suis proprias 
‘ vires et propria sanguinis alimenta denegare 
‘ sua, nec rex qui caput corporis politici mutare 
€ potest leges corporis illiu«, nec ejusd’ populi 
* substantias proprie subtraliere, reclamantibus 
‘ eis aut invitis.’” Thus he ın this place; but ın 
fol. 84, cap. 36, he seemeth to say, “ In hoc in- 
‘ dividuo, rex Angliz neq; per se nec ministros 

suos tallagia, subsidia, aut qua&vis onera alıa 
‘ imponit, leges suas, aut leges epr’ mutat, au: 
‘ nova condidit sine concessione vel assensu to- 
‘tius regni sul in parliamento suo expresso.' 
Which words seem so general, that in no case 
he can do it. 

So it appeareth by tie book case, 1$ Ilen. 4, 
fol. 14, That the grant.of the king, which tend- 
eth to the charge and prejudice of his people m 
general, is not good, unless it be by parliament. 
But it is agreed there, that grants of tolls, of 
fairs, of pontage, pickage, murage, ferrying, or 
such like, wbich are fur the profit, good, and 
esse of tlıe people, and profit of them that wıll 
take benefit ıhereof, and not compulsory to any 
to pay, but tv them that will take tbe benefit ; 
and being very small and reasonable sums, tbe 
law doth give allowauce to them : but if they 
were greas sums, that tend to the charge of the 
people, the law will judge them void. 

This appeareth ın sır Ed. Coke’s Reports, 
lıb. 5, fol. 63, in the Case of the Chamberlaın 
of London, that an ordinance made by ıhe 
common-council of London, where they have a 
custom by their common-council to make rea- 
sonable ordinances to bind all within the city, 
concerning clotbs to be brought to Blackwell 
hall, there to be viewed, measured and searched, 
before they were sold, and a penny upon a 
broad-cloch appointed for the oflicer thar dıd 
that service; that such a ckarge was reason- 
able ; for that it was for the public beneft of 
the city, and the commonwealth ; and a a 
niary penalty laid for not performance of that 
ordinance was allowed. 

Ibid. fol. 64, in Clark’s case it is resolved, 
that an ordinance made by the assent of the 
plaintiff himself, and other burgesses of the 
town of $t. Albans, for a small tax upon the 
inhabitants of the town, towards the erection of 
the courts, and other necessaries, for the term 
to be kept there, was allowed to be good, and 
did bind the plaintiff, being by tbe plaintiff’s 
own consent, and for the public good of the 
towii, 

Also Coke, lib. 1t, fol. 86, in Darcie’s case 
citeth this out of Fitz-Her. Na, B. fol. 122, 
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that every grant ofthe king hath this consider- 
ation in it, tacit or express, “ Quod patria per 
* donetiones illius, magis solito non oneretur. 
And as by grant the king cannot charge his 
people, so neither can he by writ lay any 
charge upon his people, but by their consent, 
or where they have apparent benefit thereby. 
And that is the reason of the writ in the 
Reg. 127, and Fitz-Her. Na. B. 113. Where 
by breach of the sea-walls any inundation ıs 
of the country, the king, who is pafer palrie, 
and taketh care for the good and safety of 
his people, sendeth out his commission to 
enquire by whose default any such breach 
Ihnppened, and to cause all that had lands or 
coımmons to be contributory to ‘the making 
up uf the sea-walls; and this is done by 
a Jury: butthis charge cannot be laid upon a 
County ortown in general, but upon particular 
men hat have loss or benefit, or may have loss 
or benefit thereby : and this is done by inquiry 
of a jury, before the sheriffe, or commissioners 
"appoisted. So it is at this day, jıpon com- 
missions of sewers, as appeareih by Coke, lib. 
10, fol. 142, in the case ofthe isle of Ely. The 
taxation by the commissioners of sewers must 
be upon every particular man that hath or may 
have loss or benefit by such inundations, and 
“ making up of the walls; and cannot be laid 
upon any remote parts, which are out of the 
level of such loss or benefit; and it must be 
certain and particular upon persons; certain, 
by reason of loss or profit, and cannot be laid 
in general upon a town; but in those cases 
tlıere ıs a particular loss or benefit, and ın par- 
ticular places, and but in petty charge. And 
then where the law alloweth that which in rea- 
son is to be done, that may be done without a 
special statute: for, “ De minimis nnn curat 
“ lex.’ But in: this case there is a general 
charge through the whole kingdom, which the 
law doth not permit, without common consent 
in parliament. 

But it hath been alledged, that this charge 
hath been imposed for the public safety, and 
defence of the kingdom : and may not this be 
done when every one hath advantage by it? 
To thisI say, when imminent danger and cause 
of defence is, there must be defence made by 
every man (when the king shall command) with 
his person : in such a case every man, as it is 
said in the .precedents, ıs bound per se et sua 
to defend the kingdom. And I think no man 
will be unwise hut that he will erponere se et suu 
for the defence of the kingdom, when there is 
danger; for otherwise, he is in dauger to look 
to se et sua: but to laya charge ın general 
upon the kingdum, either for making or pre- 
paring of ships, or money in lieu tbereof, is not 
to be done but by parliament, where the charge 
is to be burne in general by all the subjecıs. 

To prove further, that no man may have his 
goods taken from him but by his consent, ap- 
peareth by a record, Mich. 1 Ed. 2, rot. 60, 
in the King’s-bench, ın a writ of error brought 
upon a judıment given at Durham ; where in 
an action of trespass, by William Heyborne, 
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against William Keylowe, for entering his 
house, and breaking his chest, and taking away 
701. ın moncy, the defendant pleaded Not 
Guilty ; the jury found a'special verdict, that 
the Scots having entered the bishopric of Dur- 
ham with an army, and making great burning 
and spoils, the comınonalty of Durham met to- 
geiher at Durbam, whereof the plaintiff was 
one, and agreed to send some to compound 
with the Scots for money to depart, and were 
all sworn to perform what composition should 
be made, and to perform what ardinance they 
should make in that behalf: and thereupon 
they a ee with the Scots for 1,600 
marks. But because that was to be paid im- 
mediately, ıhey all consented that William 
Keylowe the defendant, and others, should go 
into every man’s house, to search what ready 
moneys were there, and to take it for the mak- 
ing up of that sum; and that it should be re- 
paid by the commonaity of Durham ; and | 
thereupon the defendant did enter into the 
plaintiff’s house, and did break open the chest, 
and took the 70). which was paid accordingl 
towards the fine. ’Tbe jury was demanded, 
wbether the plaintiff was present, and did con- 
sent to the taking of the ınoney? They said 
no: whereupon the plaintiff had judgment to 
recover the said 70/. and damages, for that 
otberwise he had no remedy for his money ; 
and the defendant was committed in execution 
for that sum. And thereupon the defendant, 
Keylowe, brought a writ of error in the King’s- 
bench, and assigned his error in point of jud 
ment; and there the jadgment was reversed, 
and the reasons set down in the record were, 
first, because the plaintiff, Heyborne, had his 
sufficient remedy against the commonalty of 
Durham for his money : secondly, betause he 
himself had aresi 1kchrn ordinance, and was 
sworn to perform it; and that t\e defendant 
did nothing but what the plaintiff had assented 
to by his oath, and therefore is accounted to do 
nothing but by his consent, and ns servant 
unto hım, therefore he was therein no tres- 
passer: and therefore the judgment given in 
Durham was reversed, a had assented 
to that ordinance, though afterwards he was 
unwilling; yet having once consented, his 
goods were lawfully taken. By which it ap- 
peareth, that if he had not particularly con- 
sented, such an ordinance would not have been 
good to bind him ; although this was in a case 
of great danger, and for defence. 

2 Ric. 2, pars 1. The Parliament-Roll prov- 
eth this directly ; although it be no act ee 
liament, yet the record is much to be regarded 
for it skeweth what the law was then conceived 
to be: for Scroop, the lord chancellor, then 
shewed to all lords and commons assembled in 
parliament, that all the lords and sages had 
met together since tlıe last parliameht, and 
having conferred of the great danger the king- 
dom was in, and ‚how money might be raised 
in case of imminent dänger, which could not 
stay the delay of a parliament, and the king’s 
coffers had not sufhcient therein; the record ° 
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is, they all agrecd, muneys sufhcient could not 
be had without lay.ng acharge upon tlıe com- 
monalty, which, sıy they, cannot be done 
without aparliument; and the lords theinselves, 
for the tive, did supply the said necessity with 
money they lent: which record proveth di- 
rect y, tat this charge withour an act of pät 
lament ıs ıilezal. 

So upon these reasons I conclude, that this 
writ, compulsorily to chargethe subjects against 
their wılls, is not warranted by any book, and 
thereiore illegal.— It ths writ should be al- 
lowed, great inconveniences would ensue, 
which the law will always avoid, and not jer- 
mit any iucunveniencen. 

1. lf any such charge may be laid upon the 
counties by writ, witlout assent in parlıament, 
then no man knoweıh what his charge may 
be; fur tley-may be charzed as osten as the 
king pleaseth, and with making of as many 
ships, and of what burdens, and with what 
charge of ammunition, ınen and victuals, as 
shall be set down. Wherein I doubt not, but 
ifthe law were so, tie king being a very pious 
and a just kiug, would use his power very mo- 
derately ; but judges in tlıeir judgments are nat 
to look to present times only, but also to all 
future times, what ınay follow upon their 
Judgments.—That this incunveniency may be, 
“ appeareth bythe Danegelt, first appointed ıu 
times of necessity, to redeeım ıbein from the 
cruelty ofthe Danes, which often changed, and 
stillincreased : for a. D. 991, when it began, it 
was but 10,000/; in 994, it was increased to 
16,000/; and in 1002, ıt was increased to 
- 4,0001; and in 1007, ıt was increased to 
36,000/; and in 1012, to 48,0001. So if this 
writ be well awarded, it may be at pleasure 
what bounds it shall have. Also there was 
never but one single subsidy and two fifteentlis 
used to be granted in parliament, until 31 Elız. 
and then a double suvsidy, and four fifteenths 
" were granted : sir Walter Mildnay, then Chan- 
cellor of the Exchequer, moving for it, and 
saying, “ his’heart did quake to move it, not 
® knowing the inconvenience that slıould grow 
upon it;' he shewed great reasons for his 


moving it, it being about the time of the Span- ' 


ish invasion, and so it was granted. Afterwards, 
35 Eliz. treble subsidies and fifteenths were 
granted. And 43 Eliz. four subsidies and eight 
fifteenths weıe granted ; and yet these were 
not accounted grievous, neither woul. it have 
been, if it had been ten subsidies because in 
parliament, and cohveuient times and means 
appointed for the levying ofthem. Tonnage 
and poundage were granted to this end in 18 
Rıch. 2, and have countinued ever since by 
several grants until this king’s time, wherein it 
was unhappily quc«stioned ın parliament : but 
the end t;,ereuf was, that the kings miglır have 
inoney ir their purses against tiınes of need, for“ 
extraortlinary occasions, especially. for the de- 


Object. But it is said, that tonnage and 
puundage is not now granted to the king, and 
therefore the king ı3 eniorced to these extraur- 
dinary Courses. 

Though it be not granted, yet I think it is 
taken; and [ duubt not but to the same intent, 
and for the same purposes employed for which 
it was fiist granted ; which was, tur the defence 
of the kingdom, and guard ofthe sea. There- 
fure ın case of danger anıl necessity, every sub- 
Ject, tor the defence of the kingdom, is bound 
tor *legiancie debito,’ as some records say, 
and “leginncie sus vinculo astricti,’ as otbers 
speak ; * se et sua totis viribus et potesialte ex- 
“ponere, &c. And in such a case, the king 
may demand the persons of his subjects, aud 
arrest their ships to wait on his to defend the 
scasz yet witb this also, when they go out of 
their tounties, to be at the king’s charges: but 
to command the subject by writ, to build new 
slips, or to prepare ships at their charges, or 
te lay a coımmon charge on the subjects in ge- 
neral, for matter of defence, or avoidance of 
danger, is not warrantable by the common 
law. 

2. Another inconvenience ıs, That ıt is left 
in the power of the sberiff to charge any man’s 
estate at his pleasure, taxing some, and sparing 
others, as hıs aflecuions lead him; äud some- 
times, by colour thereof, leıying more than he 
need, and enriching bimseli ; which power the 
law neser allowetl him, although it were ın 
lesser ımatteıs: as tu nuuke an assessment fur 
breach of sea walls; but to do it by a Jury, and 
not by himself alone. So for these reasons, I 
conclude, this writ is against the common law, 
and so illegal.—I canceire, if the common law 
were doubtful in this, whetber such a charge 
might be imposed by writ; yet now it is made 
clear by divers express statutes, That the king 
is not to lay any charge upon his subjects, but 
by their consent in parliament ; and that is, by 
many acts of parliament in force, and not re- 
en and there is no doubt but that the 
iing by parliament may bind them and their 
successors, every king by oath being bound to 
perform the statutes of his realm. 

The statute of 25 Ed. 1, cap. 5, wbich is in 
these words: “ Forasmuch as divers people of 
‘ our realıns are in fear, that thıe aids and taxes 
“ which they have given us befure-time towards 
° our wars, and other businesses of their own 
* grant and good-will, however they were made, 
‘ might turn to a bondage of them and their 
“heirs; because they might be et other time 
‘ füund on the Roll; and likewise for the prizes 
“ taken througbout our realm by our ministers; 
“ we have granted for us and our heirs, That 
‘ we shall not draw any such aids, taxes or 
€ prizes into a custom, for any thing that hath 
‘ been done heretofore, by any rull, ur any other 
* precedent that may be found.’—Ibid. cap. 6. 
f Morearer; we have granted for us and our 


fence of the realın, and guarding of the sea, as |‘ heırs, as well to archbishops, bishops, priors, 


it is cspecially declared by the statute 1 Jac, 
and forıner statutes, and for other necessary 
uses, as the king pleased. 


“and other folk ofıhe holy church; as ulso to 
“ earle, barons, and all the commonalty of the 


“land; that for no business from henceforth 
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€ we shall take any aids, taxes, nor prizes, but 
€ bytbe common assent of the realmı, and for 
© the common profit thereof, (saving tlıe ancient 
© nids and prizes due and accustomed)’ which 
are the express\wurds of tbat statute. Now, 
what those ancient aids were, is well known, 


that they were “ad redimendum corpus, ad' 


° filiuu primogenitum militem faciend’ et ad 
© filiam primogenitam maritand’: Which aid 
concerns not the subject in general, but parti- 
cular men were linble thereunto by their te- 
nures. So this saving need not to have been; 
for tie body of the act extended not to ıbem, 
but to the general aid of the kingdom. 

However, if tbis salvo, as it haıh been ob- 
jected, would preserve tbis aid now in question, 
yet the statute made afterwards, De Tallagio 
non Coucedendo, being without any salvo, 
takes it away: which statute, Rastal in his 
Abridgment, fol. 441, in his title of Taxes, 
abridgeth in this manner: “ Anno 25 Ed. 1, it 
€ is ordained, that the taxes taken, shall not be 
© taken in custoın, nor but by the assent of this 
< realın, except the amient aids and taxes:: and 
€ there the tax of 40s. upon tlie sack of wool is 
° released, —Ibid. ‘ That no taillage, by us or 
€ our heirs in our realın, be put or levied, with- 
* out the assent of the archbishops, bishops, 
€ earls, barons, knights, burgesses, and other 
* free commons of our realm; ıhat nothing be 
° taken from henceforth, in the name, or by 
€ reason of Male tout’ of asack of wool. Sta- 
€ tute De Tallagio non Concedeudo.’ 

Object. —Mr. Solicitor Jaboured .much to 

rove, that there was na such statute, De Tal- 
agio non Concedendo: 1, For tlıat ir was not 
to be found on the Rolls of Parliament. 2. For 
that it was not set duwn when it was made, 
3. That it was but an abstract out of Confr-. 
matio Chartarum Libertatum. Mr. Attorney 
said, he would not Jleny it to be a statute, 
neither would he allırm ıt; but that yet it did 
not extend to take away the aid demandcd, by 
prerogative or power royal fur the defence of 
the kingdom. 

Respons.—To this I answer, This was never 
doubted to be a 'statute until tbis argument ; 
and that it is a statute, appeareth, 1. For that 
it is prinsed in the Book of Statutes, for a sta- 
tute. 2. It is recited in the Petition of Right, 
to be a statute. To that it is not found on the 
Rolls, I answer, That many statutes that are 
koown statutes are not found on the Rolls, as 
Alag’ Char’ is not. And as touching the time, 
I conceive it to be made 24 Ed. 1, cap. 1, for 
so it is set down in the great Book of Statutes, 
printed 1618, to be the first statute therein 
made, viz. in these words: ° No Taillage nor 
© Aid shall be taken or levied by us or our 
* heirs, in our realm, without thie good will and 
© assent ofthe archbishops, bishops, earls, ba- 
“ rons, knights, burgesses, and otber freemen of 
the land.’—And that it is a statute, all my 
brothers haye agreed. s 

The only doubt then is, whether this statute 
extendeth to aid for the defence of the king- 
dom; which I think it doth : for it is the pre- 

voL, III. 
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cise words of it, That no Taillage or Aid shall 
be imposed but by grant in parliament, which 
extends to all manner of aids: and by this law 
the subjects of England have defended them- 
selves ever since, as with a buckler, as saith 
Bodinus, fol. 97, whereby it appearetlı, that 
notice was taken of this law in foreign parts, 
and so held still to be n statute in force. 

The next statute is 14 Ed. 3, cap. 1, which 
recites the grant of tbe great subsidy of the 
ninth fleece, the ninth lamb, &c. formerly 
granted ; whereupon these words follow : ‘ We, 
 willing to provide for the indemnity of the said 
‘ prelates, earls, barons, and others the com- 
“ monalty of the realm, and also of the citizens, 
© burgesses, und merchants aforesaid,-will and 
“ grant for us and nur heirs, to the same pre- 
“ lates, earls, barons, and commons, citizens, 
* burgesses, and merchants, that the same grant 
‘ shell not be had forth in example} nor fall to 
‘ their prejudice in time to come, nor that they 
‘be from henceforth 'charged or granted to 
‘ make any aid, or sustain any charge, if it be 
not by the common assent of’the said prelates, 
‘ earls, barons, and other great men and com- 
“ mons of ıhe said realm of England, and that 
“in tbe parliament ; and that all the- profit 
‘“ arising of the said aid, and of wards, mar- 
© riages, customs, and escheats, and other pro- 
‘ fits, arising of our said realm of England, shall, 
be set sad dispended upon the maintenance 
€ of the safe-guard of this realm of England, and 
‘of our war in Scotland, France, and Gas- 
‘ coigne, and in no place elsewhere during our 
‘ war’ —-By tlıis statute it appeareth that it is 
expressly provided, that the subjects should not 
be from thenceforth cifärged nor grieved to 
make any aid, nor sustaim any charge but b 
common assent, and that in parliament ; Shih 
is as express as may be, and exclusive to any 
charge otberwise ; which I cenceive was made 
against the appointment of making, or pre- 
paring and sending out of ships at ıhe charge . 
of the towns ‘wherein they were, or sending 
men out of their own countieg at the charge of 
the county. 

Object.—Now whereas it is alleged by my 
brotber Weston, and my brother Berkley, That 
this was but a temporary statute, and ended 
when the war ended, which appeareth by tbe 
last olause for employment of those profits to- 
wards those wars; I conceive it appeareth to 
be an absolute and perpetual statute, for it is 
granted for him and his heirs in perpetuity. 
And also it.appeareth by Plowden in his Com- 
ment. fol. 457, ıa sir Thomas Worth’s case, 
where a grant is by tbe name of tlıe king, which 
is in his politic capacity ; this extendeth against 
him, his heirs, and successors, although the 
be not named. Also the intendment of this ° 
law appeareıh to be fur the security of the sub- 
jects, from thenceforth for all future ages. And 
then the oßice of judges, as appenrs by sir Ed- 
ward Cake’s Reporis, lib. 5, fol. 7, and Plow- 
den’s Cömipent. in Aston and Stud’s case, is 
tn construe statutes according to the true in- 
tent of ıhe zakers thereof, which was in this . 
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statute, that it should be e perpetual security | * that the said commissious be repealed ;’ wiuch 
fur ıbe subjects. And wo little purpose # ! ıs an absolute and periect statute. 

bad been, to make a statute to continue but | But then there are added these words: “ But 
during the time of the war, or during the king’s : “.for the great necessity be hath of such resels 
lite. ‘ for tie defence of the realm ın case that the 


Object.—Also where it is alledged that the 
statute of 14 Ed. $, is not mentioned in the 
Petition of Right, which is some argument that 
ig was not conceived to be a continuing statute. 


° war shall happen, be will treat' with his lords 
€ of this matter, and afterwards will shew ır to 
“the commoas tn bare theır counsel and ad- 
vice ın this point.” So by ıhe record ıt ap- 


Respons.—To that I answer, That in the Pe- ! peareth that the commons dıd conceive that no 
ton of Right it is said, That by the statute | cities, boroughs, nor towns, witbout consent ın 
there recited, and other the good statutes uf | parliament, were to be charged with the making 
tlis realm, the subjects shall not be compelied | oi such vessels; to which the king agreetb, And. 
to pay any taxes, taillage, aid, nor other lıke , from that day to this, until the making of tbese 


charge not set by parlıament ; in which this 
statute is as well intended as other statutes, 
and as far as ıf ıt had been expressiy recited. 
Also it appeareth by all the books of statutes, 
that tlıis statute 35 granted as a statute conti- 
nuing, wbereas others expired, are set down as 
expired. 

21 Ed. 3, pars 2, m. 11. A subsıdy being 
granted by parliament, viz. 405. on every sack 
of wool transported before Nirhaelm«s Pllow- 
ing, and 6d. on every 20s. of merchandize, for 
the safe-guarding of the merchants and deience 
of the coast, &c. After Nlichzelmas, vız. 31 
Octob. 21 Ed. 3, by writ tbe collectors were 
commanded to continue the coilection of thnse 
subsidies until Easter. But 26 Nor. 21 Ed. 3, 
tbe king by writ commanded tlıe stay of the 6d. | 
in the 208. and io continue the collection of the 
subsidies upon the sacks of wuol until Easter. 

233 Ed. 3, Rot. Parl. m. 16. The parlia- 
ment being holden in Lent, the commons com- 
plain of the continuance of this collection of 





writs, io no age, altbough the kinsdom hath 
been many times in danger of invasion, and 
hatlı been invaded, there do not appear any 
records that ever I have seen of writs directed 
to any towns or cities at their charges, to make 
or prepare any ships or vessels whatsoever. 

Object. —And whereas it bath been object- 
ed, and especially insisted upon by my brother 
Berkley, that thıs latter part, that the kıng will 
treat with his lords concerning them, and after 
confer with ıhe commons, sa gentle densal of 
that act; as the experience isatıhis day. ‘Le 
€ Roy se avisera’ is a densal ofan act. 

Respons.—Hereupon I answer, It ıs an ab- 
solute act, for ıt ıs an abselute assent to the 
petition. And tbat which canıe after was but 
a plausible excuse, for that sach commissions 
had gone out; and this fartber conseltation 
never appeared to be made, nor ever any such 
writ or commission for soch vessels to be müde 
went out since, until this writ. 

13 Hen. 4, m. 10. A grant is of a subsidy 


the subsidies upon the sacks of wool longer than | of wools, woolfels, hides, and other things 
the parliament had granted it, and provided | there mentioned, and of Tonnage and Pound- 
that it should not be continued longer than | age for one year, for the defence of the merches 
Easter, at the procurement ofany person. By | ol Calais, &c. and for tbe deience of he realmı, 
Us ıt appeareth, that the parliament being ' and tlıe safe-guard ofthe sea. And therein ıs 
careful that ıhe time for leryiug of a sub- ! this express Proviso, ‘ Prorided that tbis grant 
sidy granted, sbould not be enlarged by any : “ ofa subsidy of wools, &c. and Tionnage anıl 
ower, much less would they admit of a writ to le Poundaxe, ı0 time to come, sball not be taken 
y a charge without grant by parliaınent. | <in example to charge the lords and commons 
25 Ed. 3, m. 1. It was enacted that no | © of this realm wirb any manner of subsidy iur 
an should be compelled to find men at arıns, | * the safeguard of Calais, &c. nor for the de- 
other than such as hold by such service, except | ‘ feı:ce of the realm, nor the safe-guard of the 
it be by common assent in parliament. By | ‘seas; unless it be by the will uf the lorı's and 


this it appearech, that if nen be not compella- 
ble to hnd a man at arms, unless it be by com- 
mon assent in parliament ; much less ıs any 
bound to be contributory to the preparing of 
sbip with 180 men at arms, and victuals, and 
wages of soldiery for 26 weeks, unless it be by 
common assent ın parliament, 

Rot. Parl. 21 Hen.4, num. 22. An act of 
parliament, as I coont it, in tbe very point, is 
ın these words : * For that of late, divers com- 
* missions were made to divers cities and bo- 
* roughs within the realm, to make barges and 
* baıringers, without assent of parliament, and 
* otherwise than hath een done before these ; 
* however the commons do pray the king that 
* these commissions may be repealed, and that 
“they may not be of auy force or effect” To 
which is is auswered, * Thatıbe king willeth 


© commons of the realm, and that by a new 
€ grant to be made, and that in full parliament 
‘tocome. Bythızsa th that ır was then 
rovided, that no charge should be latd on the 
ords or Commons, no.not for the defence of the 
realm, but by grant in full parliawment, 
13 Hen. 4,m.43. A petition was ın panlıa- 
ment reciting, tbat there was an oflice gran 
of Alnager within London and the suburts of 
the same, with fees to that appertaining, where 
any such oflice never was,'nor any such fees 
appertaining thereunto; and that by colour 
thereof, they levy ove balf-penny oftke buyer 
and a balf-penny of the seller, and upon sale of 
every hundred ells of canvass a penay of the 
seller, and a penny of the buyer, wrongfuliy 
againsı the staiutes in the times of your high- 
nesa’s prugenitsra made to the contrary, by 
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which it is ordained that no taillage nor aid 
shall be granted nor levied without assent and 
casısent of the lords and commons of your 
realm, as by the statutes is fully declared; 
wbherefore they prayed that such letters patents 
tnade thereof shall be void and holden for none. 
And this wus granted; whereby it appeareth 
that it is declared then in parlisment, that 
those statutes were and did continue; that no 
taillage or aid shall be levied without graut in 
parliament. 

1 Ric.2, c. 1. It is enacted in these words: 
* Our sovereign lord the king remembering bow 
* the commons of this realm, by new and un- 
* lawful inventions, and inordinate covetize, 
* have, against the laws of this realm, been put 
* to great servitude and importunate charges 
“ and exactions, and especially by a new im- 
® post, called a Benevuience, whereby divers 
“ subjects of this land, against their wills and 
€ Jjiberties, have paid great sums of money, &c. 
° It is enacted and ordnined, that the subjects 
* and commons of this realm from hencelorth 
< shall in no wise-be charged by such charges 
° cr impositions called a benevolence, or such 
* like charge: and that such exactions called a 
€ berierolence, before that time taken, shall be 
‘< taken for no example to make any such, or 
* any like charge, from any of his subjects of 
€ this realın hereafter, but shall be damned and 
“ aulied forever.” By this it appeareth that it 
is expressly provided that the subjects shall 
not be charged by way of benevolence, which 
is in nature of a free gift, nor such like charge ; 
that is, no charge of money shall be laid upon 
the suhjects upon any pretence whatsoever, be 
it for defence ın time of danger or guarding of 
the see. 

The last and conciading statute is the Peti- 
tion of Right, mäde in the third year of his 
majesty’s reign, reciting, that it was enacted by 
a statute made ın the time of Edward 1, com- 
menly called Statotum de Tallagio non Con- 
vedendo, that no taillage or aid slıall be laid 
or levied by the king or his heirs in this realm, 
without the good-wil anti assent of the arch- 
bishopse, bishops, earls, barons, knights, and 
others the freemen of the commonalty of this 
realm. And by a statute of 25 Ed. 3, Tirat 
none $hall be compelled to make any loans to 
the king, because such loans were against 
reason, and franchise of the ind. And by 
another statute, that none shall be charged hy 
any impositions called a benevolence. By 
- which statates, and other the'good statutes of 
this reaim, your subjects have inherited the 
freedoin that they shall not be compelled to 
contribute to any taxes, taillage, aid, or other 
Ike charge not set by parliament.—And then 
they pr&y, that none hereafter be compelled to 
make or yield any gift, loan, benevolence, tax, 
or such He charge, without common consent 
by act of parliament. And after five other 

ings tbere mentioned, the conclusion ı3; ‘ all 
which they pray as their rights and liberties.’ 
Unto which the kmg answers, “ Let right be 
* dewie as is Gesired.’ Weich is a full und per- 
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fect statute, sbewing in this point tlıe libert 
of the kingdom prayed, and allowed ; w lich 
was not done without the advice of the judges, 
whereof I was one, whose opinions were tlıen 
demanded, and resolred that the same did nor 
ive any new liberty, but declared wbat the li- 
rty of the subject was in this amongst others, 
that they should not be compelled to be con- 
tributory to any tax, taillage or aid, nor an 
like charge uot set by parliaınent. AH whic! 
statutes, those of 25 Edw. 1, 34 Edw. 1, and 
14 Ed. 8, being in tbe negative and in force, 
I conciude that these writs to Iny such a charge 
is against the law, and so ıhe assessınent by 
colour tbereof unlawful. 

Object. —Now whereas the precedent argu- 
ments have been that the kingdom being in 
danger, therefore these writs went forth for the 
making of ships, because tlıere could not be 
so suddenly any parliament called, and the 


parliament is a slow body, and the kingdom _ 


may be lost whilst there is a cunsultntion, and 
the danger is conceived to be very great, be- 
cause that tbe writ 4 Aug. so mentions, that the 


Pirates provided a great navy to infest the king- 


dom, and it is fit with speed to provide a re- 
medy : and that the writ of Mittiınus mention- 
eth, That * salus reipublicz periclitabatar :’ 
and we must believe these suggestions to be 
true, for the king’s certificate by this writ is 
‘recordum superlativum,’ as Mr. Solicitor and 
my brather,, Berkley termed it, and must leave 
it upon the king’s conscience if it be nut true, 
to lay such a charge upon an uftrue sügges- 
tion. And the detendant also by his demurrer 
bath confessed all the suggestions in the writ 
to be true; therefore it must be concluded the, 
kingdom was in great danger, and present re- 
medy must be had by making of tliese ships, 
and must he commanded by these writs, and 
not to stay for a parliament; and my brother 
Crawiey said, it may be if a parliament were 
enlled, they will not yield to tbe going forth of 
snch writs, althougl the kingdom was never so 
wuch in dunger. And th:s charge in respect 
of the mıaking of the defence is not within the 
intention of these statutes; and if jt bad been 
expressiy mentioned within a statute, that such 
a charge should not be imposed, it had been 
a void statute, and contrary to the laws, that 
the kingdam should not be defended. 

Response, 1.—To all these I answer, That tbe 
matter now in question is upon the writ 4 Aug. 
Whbether that be legal or not; and the sugges- 
tions therein be suffcient or not for the writ of 
Mittimus, mentioning that * salas reipublics 
° periclitabatur” at tlıe day of the issuing of the 
writ 4 Aug. which is a year and an half after 
the first writ, doth not help it; and tbis not 
notified to the sheriff and ınhabitants of tha 
county to ınake them the more careful, and in 
a greater contempt if a ship were not provided, 
but it is only a notification to the barons of the 
Exchequer, that the same was the reason that 
the same issued forth. 

Respons. 2.—Tbe suggestions are not abso- 
Iute, that any such danger was, or such mavy 
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was prepared by pirates ; but'only mentioneth, 
* quia datum nobis intelligi,’ that the pirates 
had done such ınischief. 

Respons. 3.—If such suggestions had been 
absolutely set down, yet we are not always 
bound absolutely to believe them; because 
many times untrue suggestions are put iuto 
writs and patents ; and yet ir dot not lie upon 
the king’s conscience, neither doth the law im- 
pute any fact to the king, that any such be: 
for tbe law doth always conceive honourably 
of the king, that he canuot, nor will not, signify 
any untruth under ıbe Great Seal; but he ıs 
abused thereim, and the law imputeth it to them 
that so misinformed the king, and thrust in 
such suggestions into the Writ or Patent. And 
therefore all patents grounded upon untrue 
suggestions, are accounted void. 

pons. 4.—That the demurrer confessetlh 
nothing but that which is legally and well set 
down ; but if it be illegal the demurrer con- 
fesseth it not, but is well offered for that cause. 

Respons. 5.—If the kingdom were in danger, 
yet a charge must not be laid in general upon 
the subjects, without their consent in parlia- 
ment: for either the danger ıs near, and then 
the present provision must be made by men’s 
persons, ‚and the present ships of the kıngdom, 
which the king may command frum all parts of 
the kingdom, as need shall require ; but canugt 
coınmand money out of men’s purses, by dis- 
training of their goods, or imprisoning of their 
persons. But if the danger be furtber off, by 
reason of any foreign combinations, (as it ıs 
conceived it may be here) that provision must 
be made of ships by allthe kingdom for de- 
fence ; then, as Plulip Commines, fol. 179, 
saith, That cloud is scen afar oft, before that 
the tempest falls, especially by a foreign war; 
and such invasions cannot happen so soon, but 
that the king may call his sages together, and 
by consent make provision for such defence. 

So I say here, If tbere be time to make 
ships, or prepare ships at the charge of the 
counties; then is there time enough for his 
majesty, if he pleases to call his parliament, to 
charge his commons, by conseut ın parliament, 
and to have a subsidiary aid, as always haıh 
been done in such cases. And they are not so 
long coming or meeting, but they will make 
provision fur defence, i% being for all their safe- 
ties: For it appeareth by Coke, lib. 9, fol. 1, 
in his epistle, that king Alfred made a law, 
That a parliament should be held twice every 
year, aud oftner, if need required, in times of 
peace: So that it was then conceived, that it 

was necessary to have parliaments to redress 
inconveniences—Also by a statute made 4 Ed. 
3, cap. 14, it is enacted, a parliament shall be 
hield once every year, and oftner if need be. 
And also by a statute made 36 Ed. 3, cap. 10, 
it is enacted, for ıhe redress of mischiefs and 

rievances that dailyhappen, a parliament shall 

e holden every year, as another time was or- 

dained by a statute, wliich, I think, referreth to 
4 Ed.3. Also it appeareth by the speed that 
was in the parliament held in the third year of 


“= 


his majesty's reiga, when five subsidies were 
granted, two of them to be paid wichin jew 
days after the session of parliament ended; 
and therefore might, as this case ıs, been 
ordered and provided fur by parliament within 
7 months, as te time was between tbe teste of 
the writ, and the time prefixed for ships to be 
prepared and sent. r . 

Öbject.—And whereas it is objected, That 
perhaps the parliament would nnt have consent- 
ed, and so the kingdom might have been lost. 

Respons.—It is answered, That ıt ss not wo 
be presumed, that the parliament would deny 
to do that which is fit for the safety and de- 
fence of the kingdom, their own estates and 
lives being in danger, if the kıngdom were not 
suficiently defended: For it ısa rule, “ Nihil 
‘ iniquiara est presumend’ ın lege.” So of the 
high court of parliament, That they would not 
deny that which is fitting. But 1 confess, I 
think that if it had been moved in parliament, 
they would never have consented to these wrıts, 
such never having been awarded before since 
the Conquest. Aud if they had consented; they 
would have taken a course bow the same 
should bave been made with the most con- 
veniency, and not to leave it 10 a sheriff to tax 
them how he would. 

Object. To that which. hatı been said, 
That this charge is not within the statute, and 
that a statute to inhibit such a charge, for de- 
fence were void, 

Respons.—I answer, that it is true, That if a 
statute were, that the king should not defend 
the kiugdom, it.were void, being against law 
and reason. But a statute that money shall 
not be charged or levyed, nor that men shall 
be charged to make or prepare ships at their 
own charges, without common consent in par- 
liament, I conceive were a good law, and agree- 
ableto law and reason. And the king may by 


.| parliament, restrain himself from laying such a 


charge, but by consent in parliament.: And 
then the king being a just and pious king, as 
ever governed the kingdom, which we thar 
serve in his courts of justice have daily expe- 
rience of, would not assent unuto, or suffer any 
such charge, if he were truly informed the ım- 
posing of this charge were agaiust any one law 
of his kingdom, as this is against so many ; but 
would say, as it is said of tlıe statute made 95 
Ed, 1. That the pope should not be permitted 
to present to benefices; That be was bound by 
his oatlı to see that, and other laws in force,. 
and not repealed, to be performed: That be 
would not suffer such charges to be laid, con- 
trary to the laws and statutes af his realm: 
And would do as the late famous queen Elız. 

did, when having required a charge upon divers 
of her subjects, by particular letters om tbe 
lords of her councıl, of several sums of mone 

for present help towards her wars in Ireland, 
hearing that one of her judges, beiug convented 

before her lords for the payment of it, tbereby 

discouraging others to pay it, answered it was 
against the laws, that tie same should be im- 
posed, ıhere being an express statute against it, 


oe 
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which he being a judge, was bound by his oath 
to signify; he being, us much as in him was, to 
be a couservator of the queen’s’oath in that 
belıalf. The queen, I say, was very angry that 
such an imposition had been laid against law, 
and commanded it should be stopped from 
farther gathering ; and to some that had'paid 
their moneys, the same was restored. And 
therefore the principal and only fault in the 
charging of his suhjects by these writs, if they 
be unlawful, as I conceive they are, is in thuse 
that devised them, and informed him that they 
were lawful, and such as his progenitors had 


from time to time used to send forıh; and in ı 


kis judges who have affırmed it to be lawful: 
"Therefore upon this point I conclude, That 
this charge, by this writ, is illegal; and is no 
sufhicient cause to charge the defendant. 
Object.—Whereas it hath been much urged 
and argued by Mr.Sollicitor, and Mr. Attorney, 
That this writ is warranted by the king’s prero- 
gative and power-royal to send forth such writs 


for defence and safety of the kingdom in time’ 


of danger. a 
To this I answer, That I do not conceive 
tlıere is any such prerogative; for ifit were a 
rerogative, I should not offer to speak against 
ıt: for it is part of our onths, that are judges, 
to maintain the king’s prerogative to the best of 
our skill, and not to. suffer the same to be di- 
minished. But if it be as I have argued, That 
is against the common law, and against so 
many -statutes, that tie subjects should be in- 
forced to sustain, or to contribute to any charge, 
without the special consent, or common assent 
in parliament, then there is no such prerogn- 
tive; for whatsoever is done to the heurt or 
wrong of tlıe subjects, and against the laws of 
the land, tbe law imputeth that honour aud 
Justice to the king, wbose throne is established 
by justice, that it 8 accounted not done by the 
kıng, but by some untrue and unjust informa- 
tions. This sppearetb by the authorities of 
our books ; for Bracton, lıb. 3, fol. 107, who is 
an ancient writer in our Jaw, said * Nihil aliud 
© potcst rex in terris, cum sit Dei minister et vi- 
© carius, quam de jure potest ;’ and there a little 
after, “ Itag; potestas juris sua est, et non in- 
‘ jurie, cum sit author joris, non debet inde 
© injuria nasci Occasio, unde jura nascuntur.’ 
Sir Edw. Coke, in the 11th book of his Reports, 
in the case of Magdalen College, where the 
question was, whether queen Elizabeth having 
teken a long lease of a college, being conceived 
to be against the statute 19 Eliz. it was sought 
to be maintained by her prerogative, but re- 
solved it could not, ıt being against a statute, 
by which she was bound, though not named, 
and there fol. 72, it is said, * hoc solum rex non 
€ potest facere, quod non potest injuste agere.’ 
Plowden’s Comment. fol. 246, 247, in the lord 
Berkley’s case it is said, That the prerogative 
ofthe king cannot do wrpng, and his preroga- 
tive cannot be any warrant to do any wrong to 
any. Plowden’s Comment. fol. 487, in Mit- 
chell’s case, it is said by Justice Harper, althuugh 
she Coınman law doth allow many prerogatives 
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to the king, yet it doth not allow any, that he 
shall hurt or wrong ary by his prerogative. 21 
Ed. 3, fol. 47, the earl of Kent’s case, it is said, 
That if the king, under his great seal, do make 
any grant to the hurt of any other, he shall re- 
peal and avoid it, jure regis ; for the king is ac- 
counted to be abused byuntrue suggestions,when 
he is drawn to do any wrong to ıhe hurt of any 
ether; much more I say, when he is drawn to do 
any thing to the hurt ofhis suhjects in general, Sir 
Ed. Coke, lib. 11, fol. 86, in Darcie's case, it 
is said, That every grant of the king bath this 
conditien annexed unto it, “ tacite aut expresse, 
‘“ita quod patria per donationem illaın magis 
‘ solito non oneretur, seu gravetur.” The book 
called Doctor and Student, fol. 8, setting down, 
That the Inw doth vest the absolute property of 
every man's goods in him, and that they cannot 
be taken from him but by his consent, saith, 
That is the reason that if they he taken from 
him, the party shall answer the full value there- 
ofin damages. And sure I conceive, that tlıe 
party that doth this wrong to another, shall be- 
sides the damages to the party, be imprisoned, 
and pay a fine to ıhe king; which, in the King's 
Bench, is the tenthı part ofas much as he pay- 
eth to the party. So then, ifthe king will pu- 
nish the wrong of taking of goods, without con- 
sent, between party and party; much more will 
be not by any prerogativetake away anyman’s 
goods, without his censent, particular or ge- 
neral. 

So I ronclude, that I conceive, that there is 
not any such prerogative tn award such writs 
to command men to sustain such charge, as to 
be contributory to it; and to be distrained and 
imprisoned for not payment thereof.—Also I 
conceive, That this ıs not an act of royal 
power; for if it be illegal to impose such a 
charge, then it is not accounted as a mat- 
ter of royal power, but ag a matter done upon 
an untrue suggestion, and a matter of wrong 
done: and wrong is not imputed to the king, 
for he can do no wrong; but it is imputed to 
them that advised him to this course. 

Royul power, I account, is to be wsed in 
cases of necessity, and iraminent danger, wheu 
ordinary courses will not avail; for it isa rule, 
“Non occurrendum est ad extraordinarian, 
‘ quando fieri potest per ordinaria ;’ asin cases 
of rebellion, sudden invasion, and some other 
cases, where martial law may be used, and may 
not stay for legal proceedings. But in a time 
of. peace, and no extreme necessity, legal 
courses must be used, and not royal power. 
Therefore, whereas in the statute of 31 Hen. 8, 
cap. 8, which was made upon the suppression 
af abbeys, when rebellions were begun to be 
stirred, ıt is recited, Tiiat sudden occasions 
bappening, which do require speedy remedies, 
and for lack of a statute, the king was enforced 
to use royal power; it was enacted for the rea- 
sons therein mentioned, That the king, by the 
advice of his counsel tberein named, two bi- 
shops, two chief justices, and divers others, or 
the major part of them, by his proclamation, 
may make ordinance for punishing of offences, 
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and lay penalties, which should have the force 
of a law, witlı a promise that thereby nu man's 
life, lands or goods, should be touched or im- 
hed, so that tbereiu roval power was forti- 
hied by a statute: yet that statute took care 
that no man’s life, lands or goods, should be 
taken or prejudiced; and that statute was 
thought imconvenient, and therefore the same 
by a statute of 1 Ed. 6, was repealed.—So 
Bracton, lib. 2, cap. 24, fol. 55. Andthe same 
is cited in Coke, lib. 7, fol. 11, in Calvin's 
Case, * Regis corona est facere justitiam et ju- 
€ dicium, et tenere pacem, sine quibus Corona 
* comsistere non potest, net tenere.’—Coke, 
lıb. 7, fol. 5, ın Calvin’s Case, cited out of For- 
tescue, ° Rex ad tutelam corparum et boneram 
* erectas est;’ which being so, he cannot take 
away mens goods, or charge them without their 
consent, by any prerogative or royal power. 
Also there cau be no such necessity, or dan- 
ger conceived, that may cause these writs to be 
awarded to all counties of England, to prepare 
ships at such a charge, and with such men and 
amınunition, without consent in parliament ; 
for ıhe laws have provided means for defence 
in times of danger, without taking this course : 
for ıhat the king hath nower to comrannd all, 
or any persons of his kingdom, to attend with 
arms at the sea-coasts, to defend the coasts, or 
any other parts of the kingiom; and also by 
his officers, to make stay or arrest, all or any 
the ships of merchants, and others having sbips; 
or as many as he plenseth to go with his navy, 
to any Ida of his kingdom, for defence there- 
‘of; and to attend those to whom he appointed 
the guard of the seas, or the sea-coasts. at such 
times and places as they should appomt. And 
this has been alwaystaken and conceived to be 


‘ sufficient for defence, against any prince what- 


soever ; and yet the same was in times, when 
the navy of England was not so strong, as now 
*by the blessing of God and tlıe good providence 
of bis mmajesty it is.— That this course was then 
so taken, appeareth by divers records, viz. 28 
Ed. 1, m. 4, the Record reciteth, That the 
French king had prepared a great navy upon 
the ‚sea, and purposed to invade the kmgdom, 
“ et linguam Anglicanam de terra delere ;’ and 
thereupon the king commanded all the ships, 


and men with arms, to be in readiness to de- 


fend the kingdom. 

Rot. Scot, 10 Ed. 3, m. 16, reciteth, That 
certzin galleys in parts beyond the sens, were 
prepared with provisions of men, and arms, 
and other necessuries of war, and ready to in- 
vade the land : Command was, that divers ships 
shoukt be in readiness to defend the same; and 
the ships of the ports of Ireland to be sent into 
England to help to defend the kingdom. 

Scot. 10 Ed. 3, m. 22. A writ was to tbe 
bailiff of Soath Wales, (reciting, That the Scots 
and divers others confederating together, pre- 
päüre themselves to’arms amd ships m 8 great 
number, and intend te invade the kingdom) to 
command ıhem tn have one ship ready upon 
the sea to defend their coasts. Tiie like writ 

was then to North Wades, 


Alm’ 12 Ed. 3, m. 10. A writto ıhe mayor 
of London : ‘ Quia hostes nostri in galleis cum 
© multitudine non modica onngregatı in diversis 
‘ partibus regni hostiliter ingressi sunt, et ciri- 
‘ tatem prediet’ celeriter sı possunt invadere 
* proponant.’ The king commanderh them to 
shut ep the city towards the water, and to put 
all their men in arms ready to defend, &ec. 

Alm’ 18 Ed. $, m. 13. A writ to the bailiff 
of Great Yarmouth: “ Quia pro certe didici- 
‘mus quod hostes nostri Franc’ et adkwrentes 
‘eisd’ galleas et maves guerrinas in Copiosa 
‘ multitudine in partibus exteris congregarunt, 
€ et iis homines ad arına parari faciunt, et pro- 
€ ponunt se movere versus regnam nostrum et 
“navig’ regni mostri et portus prope. mare si- 
€ tust’ pro viribus destruere, et id’ regnum inva- 
‘ dere, &c.’ command the same town to pre- 
pare four ships with 140 men, &ec.—At the 
same time writs went forth to twenty other 
towns upon tbe sea-coasts. Fränc. 26 Ed. 3, 
m.5. Wr't to the earl of Hontingsdon and 
others, * Quia adrersarii nostrı Francie nos et 
‘ regnum nostrum invadere machinantes, mag- 
‘num navigium prisparari fecer’ et armarı, ne 
‘ dum ad regnum nestrum Anglıs subito attra- 
hend’ sed ad nos et dominium nostrum et to- 
‘tam nationem Anglıcanam pro viribüs sub- 
‘ vertend’ &c.’ commanding them to guard all 
the sea-coasts of Kent, aud to array all men to 
be ready with arıns to defend tlıe sea-coasts. 

5 Hen. 4, m. 98. A commission ıs to Tho- 
naas Morley and others: ‘Quod cum inimici 
* nostri Franci® Britan’ Scot’ et al’ sibi adh»- 
‘ rentes inter se obligati magna potentia ar- 
‘ mat’ super mare in zstat. prox’ futer’ ordina- 
€ verunt regnum nostr’ Anglie ınvadere, &c.’ 
commanding them te array men with arms to 
defend, &c. 

4 Hen. 8, par. 2. Theking by proclamation 
to the coanty of Kent, sheweth, timt it is come 
to his knowledge of certain, that his ancient 
enemy, the French king, hach prepared and put 
in readiness a great and strong navy, farnished 
with men of war, to invade the kingdom of 
England ; the king appoints the lord of Aber- 
gavenny and others, to put men m array, and 
tv be ready to defend that ooenty. 

Anno 1588, when the great imtasion was b 
the navy, termed T'he Invincible Navy, wbic 
was foreseen long before, this course of prepar- 
ing ships by every eounty of ıhe kingdom was 
not appointed; yet in all these times, when 
there appeared so great danger of imnsien, 
there never went any sach writ into any of the 
counties of England, to provide ships: Bat ıhe 
navy of England, and army of England, was al- 
ways acoomted sufhcient for the defence of the 
kingdom. - 

So I conclude this point, that I oonceive this 
course cannot be taken by any prerogative or 
ken power, nor any allegation of necessity or 

anger. 

For the fo@rth point, I conceive, that if * 
were legal to lay such charge upon maritime 
parts; yet to charge any inland ooenty wich 
making of shipe, and furnishing vhem with mmor® 


‘ 
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marivers and soldiers at their charges, which 
are fur remote from tlıe s6a, is not legal, nor 
warranted by any former precedent; for it com- 
ınalıdeth an unreasunable and impossible tbing 
by them tobe done: and then a writ, command- 
ing such a thing as is unreasonable and impos- 
sible for the parties of themselves to perform, 
without help of other counties, is always illegal ; 
for it is a rule, that Lex non cogit ad impossi- 
* bilia:’ Ifone by cavenant biud himself to do 
a thing impossible, the covrenant is void.—Tbis 
appeareth hy te Look case 40 Ed. 3, fol. 6, 
where the case is expressly, that if a man do 
covenant to da a thing impossible, the co- 
venant is void, and the deed 13 void in that re- 
spect: also the book, m. 2 Ed. 4, fol. 2. Ifa 
feoffment be made upon condition to be void, if 
the feoffee did not a thing which is impossible, 
the fenffinent is good, and the condition void: 
for it was the fault of the feoffer to aunex such 
a condition. And this appeareth by tbe case 
of an erbitrement. If ıhe arbitrator uward, 
that one shall enter into bond, with such a one 
as his surety, to pay a sum of money, or tn do 
any otber act, it is void, as to the finding of a 
surety at the least ; for it is not in his power to 
compel him to be his surety : therefore the law 
accounteth it unreasonable, and so void. And 
this appeareth by the book-case 17 Ed. 4, fo. 5, 
wbere ıt ıs so resolved. 

So this writ commanding the sheriff and inha- 
bitants of an inland coünty to find a ship with 
masters and marıners; whereas there are not 
any shipwrights that.have skill to make ships, 
nor any masters or mariners ever there to guide 
a ship, for they are still conversaut about mat- 
ters of the plough, and feeding catıle, and hus- 
bandry, and are trained up by musters to skill 
of arms to defend tbe country,.but not with sen 
atfairs; for most of the county never saw a ship, 
nor know what belongs to musters or mariners; 
and the county is not bound to seek out ofthe 
county for such men; and perliaps if they 
stiould, tlıey cannot tell where to have them: 
therefore, when such writs to inland towns have 
been awarded to find slıips with masters and 


mariners, it being conceived by information that 
they were maritime towns, and had ships and 
mariners dwelling with them; the truth f 


being made appear to the contrary, they have 
been discharged, as appears by a record, 13 Ed. 
3, part 2, m. 14, where a writ went to the ad- 
miral of the fleet: Isla complaint to the king 
by the men of Bodmin in the county of Corn- 
wall, that they were unjusıly charged to find a 
sbip with masters and mariners, whereas that 
town, was DO port town, nor adjoining to the 


sea, but far within the land, nor ever had ships 


lying there, nor mariners, nor seamen, nor ever 
nee to find any such for sea service, and that 
their major-and oflicers were imprisoned for not 
finding a ship; tberenpon ıhe ai Ja umge to 
have it enquired w r their tions were 
true, and if it were true, signihled that be would 
not have them be unjustly charged, but that 
tbey shoulg.be discharged thereuf. Wlıuich shew- 
ih, that it was theu aecountad unjust.ta lay 


such a charge upon a town that was an inland 
town, and had ne wariner inbabiting in it; much 
more when such a charge is laid upon an inland 
county, wlich is much farıher remote from the 
sea, and cannot perform by themselves ıbag 
which the writ commanded. 

Object. — But this record. being objected by 
the defendant's counsel, Mr. Solicitor gave an- 
swer, that the same was because the adıniral of 
his own authority had charged them, which was 
not according to his commission ; for he was 
only to charge the port towns and sea towns: 
but that the same ınay not be done by the king’s 
writ, the record doth not prore. 

ns.—But to this I answer, that I con- 
ceive ıt is all one when such & charge is laid 
upon a town by writ, which is an inland town, 


‘for so it appeareth by another record of the 


same year, viz. 13 Ed. 9, part 1, m. 14, where 
a writ was directed to the admiral of the fleet, 
* Ab ore Thhomesis versus partes occidentales ;’ 
reciting, that where the king by his writ to the 
town of Chichester, commanded the mayor and 
commonalty there, that they should make* unam 
‘navem et duos escularios de guerra parari,’ 
with mariners and men at arnıs, to be at Ports- 
mouth such a day, to go with the king’s sbips ; 
and that they had complained that they had 
not, nor ever had auy ships arriving in that 
town, nor had any seamen or mariners dwelling 
there ; and that it appeared to the king, by in- 
quisition of a jury returned into his Chancery, 
this their allegation to be true: therefore, be-" 


‚cause the king would not haye ıhem indebit? 


gravari, (for so be the words of the record) the 
king coımmandeth the admiral that they shall 
not be troubled nor distrained for not perform- 
ance of such service. Whereby it appgareth, 
that if they being within a few miles of the sea, 
sbould not be charged to find such a ship, much 
less more inland counties that are farther re- 
mote from the seus, are justly to be charged 
with finding ships and mariners,. Therefore I 
cpnclude this point, that I conceive this writ in 
that respect is not legal, nor warranted by any 
former precedent. 

The fifth and great point hath been, and in- 
deed the chief argument hatb been, a multitude 
of records and precedents, which have been 
cited, that should warrant these writs; and 
that the king hath done nothing but what his 
forımer progenitors bave done, and have lam- 
fully done; and that he doth uw but more 
majorum, and that which always in ancient 
times hath been done and allowed, and there- 
fore ought to be done.—I confess this allega- 
tion much troubled me, when I heard these 
records eited, and so learnediy and earnestly 
pressed by Mr. Solicitor, and after by Mr. 
Attorney, to be so clear, that they might not 
be gainsaid: but that they proved a clear pre- 
rogative, or at least a royal power, that the 
king might do so, especially when my brother 
Weston, and my brotber Berkley (who have 
seen the records) pressed some of ıhem, and 
relied upon them for the reasons uf their judg- 
ments ; | say, I was much deubtful chereupos, 
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until I had perused all these records sent me 
by the king's counsel, aud sutished my judg- 
ment therein. 

But now I answer, tlıat if there were any 
such precedent (as I shall slhew there was nut 
one shewed t» me) to prove this writ to be 
usual, yet it were not material; for now we 
ure not to argue what hath been done de facto, 
for many tliings have been done, which were 
never allowed; but our question is, what hath 
been done, and ınay be, de jure. And then, 
as it is said in Coke, lib. 4, ful. 13, in Witton’s 
Case, it ıs said * Multitudo errantium non 
parit errori patrocinium :’ and lib. 4, fol. 94, in 
Slade’s Case; multitude of precedents, unless 
they be confirmed by judicial proceedings, in 
cuurts of record, are not to be regarded ; and 
none of these were ever confirmed by judicial 
record, but complained of. 

But to give a more clear answer unto them, 
I say that in my opinion, upon view and serious 
reading of all the records that have been sent 
ine on the king’s part ; for I bave read them all 
uver verbalim, and I presume they sent all they 
conceived to be material, and I have taken 
‚notes of every one of them, and diligently con- 
sidered of them, I conceive that there ıs not 
any prccedent or record of any such writ sent 
to any sheriff of any inland county to com- 
mand the making of ships at the charge of the 
county ; but this is the first precedent that ever 
Na since the Conquest that is produced in this 
“ kind. 

But it is true, that before 25 Ed. 1, there 
have been some writs to maritime towns and 
ports, and other towns, as London, &c. where 
they have had ships and mariners, to provide 
and prepare slıips, and to send them to such 
places as the king pleased to appoint, upon 
"any just cause of fear of any danger, fur the 
detence of the sea and kingdum: and great 
reason, that they having ships and masters of 
ships and mariners, slould be at the king’s 


command, to bring all or as many as he pleas- | 


eth for the defence of the sea and kingdom, 
being those that hıd the most beneft of the 
seas, and likely to have the greatest loss if the 
sen and coast were not daily guarded ; and 
those were appointed most comınouly to be at 
the king’s charge, but snmetiines upon neces- 
sity they were appointed to be at tlie charges 
of the towns and ports adjoining : wluich I thınk 
was the true cause of the complaint in parlia- 
ment in 35 Ed. 1, and of (he making that sta- 
tute for the staying of that course; for (here 
is no record of any such writs afterwards in 
Edward 1'3 time, after that statute to ınaritime 
towns, to prepare. or send ships at the charge 
of the towns. 

‘But in the time of Ed. 3, then the war being 
between him and the French king in annis 10, 
11,12, et 13 of that king, where 'the ınost 
writs awarded to maritime towns, to send slıips 
at their charges sufliciently furnisbed; and 
those I think were the principal cause of the 
making of the statute of 14 Ed. 3, cap. 1. 
And after that statute no such writs, nor any 


commissions for that purpose were awarded to 
any ınaritine towne, or ınland towns, for the 
making of sbips, but one; which record was 
ınuch pressed by Nir. Attorney, and afterwards 
by my brodher \Weston, and nıy brother Berk- 
ley, to prove, that this course was, and might 
be practised after the statute of 14 Ed. 3, for 
sending forth such writs, and allowed: but 
that record is fully satishied, for it was grounded 
upon an ordinance of parliament in 1 Rich. 2, 
ın. 53, that all antient cities, burrouslıs, and 
towns, that would then, should have their 
charters confirmed without any charge of fine, 
save only to make a ship of war for defence of 
the realm : so this was not compulsory to any, 
but voluntary to those that would have ıbeir lı- 
berties confirmed. And afterwards, in 1 Hen. 
4, commissions were awarded for making such 
vessels of war; but those issuing forth without 
any ordinauce of .parliament, were coınplained 
of in parliument 2 Hen. 4, and no such writs 
issued forth in any age, to any maritime towns, 
to make ships, or prepare ships at their own 
charge fur the king’s service, until these late 
writs. 

This general answer I give to allthe records; 
and now I shall take a short view of all ıhe 
records that have been cited and sent to me, 
and leave them to tie judgment of my lords 
and others, if any of them prove these writs 
usual and legal. 


6 Joh. m. 1. 3 Joh. m. 3, 14 Joh. m. 2, 17 
Joh. m. 7. Three of these are to arrest and 
make stay of sbips, that they should not go 
out of the kingdom, but to be ready for the 
king’s service; and the other was to bring slıips 
of particular towns to the mouth oftlie Thames, 
for the kiug’s service. 

19 Joh. m. 4. A comnuission to guard the 
seas to Jub. de Marshal, and to the »heriff of 
the county of Lincoln, and ta all others ıo at- 
tend his commands. 

15 Job. Writ to the barons of the cinque- 
ports, and divers other towns, to have their 
ships ready for the king’s service. 


14 llen. 3, m. 14, 14 Ilen. 3, m. 5, A wrıt 
to the bauliff of Portsmouth, to prepare one 
galley. A commission to the sheriff of Ro- 
chester, and another to tlıe sheriff of Kent, to 
cause all men to be ia arms in tlıat county, and 
to assess.them what arıns they slıould find. 

48 Hen. 3,m.4. A writ to the sheriff of 
Nortolk, commanding him to cause them ap- 
pointed to attend alltbe coasts in that county, 


.who having served 40 days intended to depart, 


that they should stay eight days longer by 
reason, of the danger, and longer, if neeıl re- 
quired. The like were sent to the sherifis of 
Suffolk and Essex. 

48 Hen. 3, m. 2. A writ to the mayor of 
Bedford, commanding him to provide fur the 
expences of ıhem that were sent frum thence 
for the,guarding of the seas; yet it is but for 
eight days more after te date of the urıt. 

48 Hen. 8, m. 3. A writ to the men of 
Essex, Norfolk, aud Suffolk, appointed to at- 
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tend for the guarding of the sen-coasts, reciting, 
that the king had appointed T.de M. © Custod’ 
* maris et part’ maritim’’ withig their counties, 
commanding them to assist him, and to perform 
therein what he required. 

48 Hen. 3, m.7. A writ to the sheriff of 
Cambridge and Huntingdon, to command all 
men of those counties, able to bear arnıs, te 
come to tlıe king to London. 

235 Ed. 1, m. 5. A writ to those of Essex, 
Norfolk, and Sufiolk, reciting, that such per- 
sons were appointed “ ad custod’ maritim’ ın 
those parts, connmanding them to attend them. 
Another to the sheriffs of Norfolk and Suffolk, 
reciting, that certain constables were appointed 
to assess men at arıns, sutticient for the guard- 
ing of the sea-coasts, commanding them to dis- 
train and compel them assessed to go. 

44 Ed. 1, m. 17. Writs to the sheriffis of 
Lincoln, York, and Northumberland, reciting, 
that he had commanded ‘ A. de B.adcongregand’ 
* et capiend’ centum naves,’ between Leigh and 
Berwiek, “et ad homines potentes im eisd’ 
“pouend’, cummanding them to assist him 
tberein. 

24 Ed. 1, rot. 62. A writ out ofthe Exche- 
quer to Adaın de Guerdo * et alıis gardianıy’ 
of the sea-coasts in the county of Southampton, 
to dıstrain the alıbot of Reading, to find horses, 
which be was assesseıl at for that service. . 

24 Ed. 1, m. 16. Writs to all archbishops, 
bishops, earls, &c. in the counties of Somerset, 
Devon, and Cornwall, to attend with their 
borsewen and footinen, for defence of the sea- 
coasts in those parts, when they shall be re- 
quired by the guardian of those coasıs, 

34 Ed. 1, m. 71. A writ out of ıhe Exche- 

uer, directed to all archbishops, bishops, earls, 

c. in the county of Norfolk, reriting, that 
Peter de Rutlın was appointed “ ad custodiend’ 
* partivm imaritimar’ ıllarum,’ commanding 
theın to assist him. 

24 Ed. 1, rot. 78. A. writ out of the Ex- 
chequer to the sherilf of Berks, reciting, that 
the king was informed by Adam de Griden, 
guardian of tlıe sen-coasts in the county of 
Southampton, that those men in the county of 
Berks, who were assigned to core to the de- 
fendiug nf the sea-coasts in those parts, came 
not asthey were warned, commanding to dis- 
train tlieım, and coınpel then to come and to 
do the service —The like writs were then 
awarded to the sheritfs of Wilts and Southaup- 
ton, &c. 

24 Ed. 1, rot. 81. A writ to the bailıfs of 
Great Yarmouth, reciting, that the king was 
informed, that certnin in Flanders and France, 
in a great multitude, appareled like fishermen, 
intended to invade tlieir town, warning them 
to gather their ships to,zether, and all their 
ars, to defend themselves against such an at- 
tempt. 

24 Ed. 1, inter com’. A writ to all sheriffs 
and bailiffs, &c. reciting, thathe had appointed 
some therein named, “ ad congregand’ numerum 
‘ navium et galliarum majorum, &c.’ command- 

voL. IIh 
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ing the sheriffs in their several counties to be 
assisting to them therein. 

24 Ed. 1, m. 9. A writ of Supersedeas to 
the guardian of ıhe seas in the county of South- 
ampton, to discharge Hugh Je Plessis to find 
arm» for his lands in that county, for guarding 
“ the seas, because he was in service with Che 
sing. - 

Nuta, Allthese Records are for arrays, and 
congregating ships, but none to make or 
prepare ships at the charges of the coum- - 
ties. 


24 Ed. 1, m. 26. A writ to the sheriff of 
Essex to discharge for the winter time those 
that stay atthe sea-coast, with their arıns to 
defend the coast; but commanding them to 
be in a readiness wlıen they should be again 
commanded. The like writs were then awarded 
to divers sheriffs of maritime counties to the 
Same purpose. 

25 Ed. 1, m. 12. A writ to the sheriff of 
Lancaster, reciting, that whereas the king had 
formerly commanded hiın to go to all the ports 
and towns. where ships were, commanding the 
bailiffs of the ports to have all the ships of 
burden of 40 tons at Winchelsen, by such a 
day ; now commanldeth the sheriff to see them 
made ready, and sent thither accordingly. 

. Ibid. ın. 13. The like writs directed to the 
sherills of Lincoln, York, Nortliumberland, 
and Cumberland. . 

Ibid. m. 14. The like writs directed to nine- 
teen otlıer purts and towns in other counties. 

21 Ed. 1, m. 20. A commission to send 
away men at armsin the couuty of \Vestmor- 
land. 

21 Ed. 1, rot. 77. In the exchequer, slıewed 
by tbe defendant’s counsel, writs went to se- 
veral maritime towns upon the sea-coasts, and 
other towns where ships were usually made, to 
ınake sbips and gallies; and that the king will 
allow and pay for them, when he knoweth the 
charge ıhereof. ö 


Pat. 9 Ed. 2, part 9. A writ to all men in 
the towns upon the sea-coasts, and ports of the 
sea, between Southampton and Falmouth, re- 
citing, that tie king had appointed John de 
Norton to make provision bor anavy in those _ 
towns and ports, at theircharges, he command- 
eth them to perform what he in that behalf 
shall require. 

Claus, 20 Ed. 2, m. 8. A writ to the baliff 
of Yarmouth, reciting, that, whereas the king 
had commanded all tbe ships of the burden of 
fiity tons, from the Thames mouth towards the 
West parts, to be at Portsmouth such a day, 
&c. and they had sent two ships: that the 
masters and mar:ners complained, that tlıey 
could not serve without wages, and therefore 
appointed them to send them wages. 

20 Ed. 2, m. 10. A writ to the bailiffs of 
Yarmouth, commanding tlıem to send all their 
ships of the burden of thirty tons and ahove, 
to Orewell in Suflolk, with double tackling, 
victuals, and otber things necessary for que 
month, 

4 
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towns, to ıhe number of four und thirty. 

20 Ed. 2, ın. 10. A writ to the ınayor of 
London, to provide three ships with men and 
ammunıtion to go with nine ships of Kent to 
guard the sen-coasts. 

15 Ed. 2, m. 15. A writ to the sheriff of 
Nortolk, commanding him to warn all barons, 
bannerets, kniglıts, and others of that county, 
to attend the king at Coventry, at such a day 
to g0 wich the kıng. 

15 Ed. 2, m. 15. Writs to the sheridis of 
Nortulk and Suffolk, commanding them to 
arrest all barons, bannereis, Knights and 
esquires, wllo were commanded to attend the 
king at Coventry, such a day tlerein named, 
and came not, to be before tlıc king and his 
council to answer it. 

Tbe record saith, like writs were then 
awardeii to divers sheritfs of other counties. 

16 Ed. 2,ın. 18. A com:nission to array all 
persons between the ages of sixteen and sıxty, 
with arms convenient, to come to the king, 
when they shall be required. 

19 Ed. 2, m. 6. A writ to the archbisliop of 
Canterbury, commanding him to array all his 
servants and families, to be ready to defend 
the kingdom, if any invasion should be. 

The like writs at that time to. all the bishops. 


The like writs at the same time to other 


2 Ed. 3, m. 92. A writ to the mayor and 
bailıf of Southampton, commanding tbem to 
cause all their ships of the burden of forty 
tons, and above, to be furnished with men of 
arııs, and victuals, ready to defend the laud, ıf 
any invasion shall lıappen. 

Scot. 7 Ed. 3, m. 19. A commission to 'TIugh 
Courtney, to guard the seas in the counties of 
Devon and Cornwall, aud commanding all 
others to assist him. 

10 Ed. 3, m. 25. The like commission to 
Hugh Courtney, for guarding the seas in the : 
same counties. | 

Ibid. A writ to Bartholomew de Insula, for 
custody of the sea-coast in the county of South- 
ampton ; and tlierein is a command to John 
Tichborne, and others for the couuty of South- 
ampton, and to Will. de Parshire, and others 
for the county of Berks; and to Joh. Mare- ! 
ditt, and others, for the county of Wilts, to 
array men with aroıs, and to have them in rea- | 
diness to defend the coasts of Soutllampton. 

Scot. 10 Ed. 3, m. 2.. A writto Will. Clinton, 
guardian of the Cinque-ports and others, to | 
survey all the slıips of the Cinque-ports, and 
other poris from the ınouth of ıhe Thames to 
Portsinouth, and to cause them to be furuished 
witlı arms and victuals for 13 weeks, frum the 
time they shall go fronı Portsmouth, . 

Scot. 10 Ed. 3, m. 2. A writ to the ımayor of, 
Winchelen, to cause ships appointed for that 
town to be turnished wit men and arıns, and 
victuals, and other necessaries for 13 weeks. 

Scot. 10 Ed. 3, m. 16. A writ to ıhe admiral 
of the fleet from the mouth of the Thames to 
the west parts, to keep upon the seas the ships 
ofthe Cinque-ports, and other ships arrested to | 








defend the kingdom against attempt of any in- 
vasion.—The like writ was then to the admıral 
of tlıe fleet, from the mouth of the Thames to 
the north parts, with the like command to hold 
the ships together upon the sea. 

Scot. 10 Edw. 3, 16. Ä writ commandirg 
the ships ofthe ports of Ireland to be sent 
bither to guard tlıe seas here. 

10 Ed. 3,m 12. A writ tothe bailiff of Yar- 
moutl, to cause the men oftbat town to con- 
tribute to the charges of the ships and ınen, and 
victuals, sent from thence for the defence of tbe 
kingdonm. 

Scot. 10 Edw. 3, m. 22. A writ to all the 
bailıtis of lıberties, and nıen of South-Wales, to 
have one ship riding upon tlıe seas for defence 
of those parts.— The like to the men of North- 
Wales. 

Scot. 10 Edw. 8, m. 21. A writto the ar- 
rayers of men for the county of Berks, to cum- 
Be them ofthat county, assigned and assessed 
or the,keeping of the sea-coast inthe county of 
Southampton, to go to Portsmoutli by a day 
therein appointed. 

Alm’ 12 Ed. 3, m. 12. A commission recit- 
ing, that the king had appointed allthe ships 
from tbe mouth of tbe Thames northwards, to 
be arrested, and to cause them to be furnished 
with amınunition, men and victuals, and to be 
brought to Yarmouth; and that the men of 
Lynn refused to contribute to the expence of 
tlie charge of the men sent in the ship from 
that town, and the furnishing of that ship; and 
therefore commands the commissioners therein 
named; to assess them tlat refuse to contribute 
and distrain them. 

Alın’ 12 Edw. 3, m. 13. The like to eompel 
the men of Bardesey to contribute for the ex- 
pences of the men of that town. 

Claus. 12 Edw.3,ın.17. Theliketo compel 


| the men of the counties of Surrey and Sussex, 


to contribute to the expences of the men of 
those counties, that did attend for the guarding 
ofthe sea-coasts in those parts. 

Vasc. 12 Edw. 3,m.8. A writtoali arch 
bishops, bishops, &c. and to the sheriff of Kent 
and the barons of the Cinque-Ports, and all 
others in that county, cummanding theın to be 
assisting to J. de Cobham, to whorn the cus- 
tody of tlie sea in those parts is committed ; 
and to defend those coasts against any foreign 
invasion that shall bappen. 

Alm’ 12 Edw. 3,m.10. A writto themayor 
of London, reciting the danger of invasion, and 
commanding to shut up the gates at the water- 
side, if ıhe enemies approach. 

Alm’ 13 Edw. 3, m. 12. A writ to the 
bailiff of Yarımouth, reciting tbat he had by his 
writ commanded four ships of war of that town 
to be made ready with men, ammunition, and 
victuals for three months, at the charges of the 
town, to be brouglit to Orcwell, and that they 
failed to coıne at the day, to the great peril of 
the land; therefore commandeth the bailiff to 
compel tlıem at another day therein prefixed, 
to be at tlıe same place. — There it is set down, 
that the like writs were awarded to the baulif; 
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of seventeen other towns, for sending their 
ships, being charged some of them for one ship, 
and some tor two sbips. 

Claus. 13 Edw. 3, m. 38. A Supersedeas 
for the abbot of Ramsey, for being charged with 
arms for guarding the consts in Norfolk, for his 
lands ın Norfolk, because he was by command 
attending with all bis forcesin the county of 
“ Huntingdon, for the safety of these parts. 

Claus. 13 Edw. 3, ın. 14. _ A writ of super- 
sedeas to ıhe arrayers of arms in the comty ol 
Oxon, to discharge Juhn Maudittto serve there, 
because he served in Wilts, 

Claus. 13 Ed. 3, m. 14. A writ to thear- 
rayers of arms in the county of Wilts, which is 
only concerning the payment of soldiers wages, 
who then attended to guard the sea-coasts, 


These being allthe records shewed me, it 
appeareth that there were no writs issuing out 
in those times to any sheriffs of inland counties, 
or maritime counties, to make or prepare ships 
upon any occasion whatsoever, but only to 
maritime towns, to send their ships, or prepare 
their ships, at their own charges. 

The records shewed me since 14 Ed. 8, do 
not shew any writs to be awarded to any mari- 
time town to prepare ships at the charge of the 
towns, except the records of 1 Rich. 2, and 1 
Hen, 4, which I have before answered; and 
they since that time shewed unto me, except 
such as I have mentioned in my argument, are 
these: 


Scot. 10 Edw. 3, m, 14. A commission to 
Nicholas de Cartlope, to array men to resist 
the Scots. 

Ibid. A writ to the mayor of York, to array 
all their men to be ready when they shall be 
required. 

20 Edw. 3, m.15. A commission concern- 
ing the arrays of men in the counties of Derby 
and Nottingham, and to punish them that 
come not when tlıey are warned. 

Rot’ Franc’ 21 Ed. 3, m. 31. A writ to the 
arrayers of ınen in the county of Southampton, 
to discharge the abbat of Battel, for finding 
arms for defence of the sea-coasts there. 

Franc’ 25 Ed. 3, m. 20. A commission to 
John Bodingham, for the custody of the port 
and maritime parts in Cornwall, and to array 
all men to be in readiness. There is set down, 
that the like commission is to otbers in several 
other counties, 

Franc’ 26 Edw. 3, m. 5. A commission to 
tbe earl of Huntingdon and others, to have the 
custody of the ports in Kent, and to array ınen, 
and to set up beacons; which is the first I 
observe ofthis kind. 

Franc’ 46 Ed. 3, m. 34. The like commis- 
sion then to several other persons, to array men 
in several counties, as Warwick, Oxun, Berks, 
and Bucks. 

A. writ to tbe archbishop of Canterbury, re- 
citing the danger of invasion by the French, to 
hurt the church and kingdom, commanding 
him to array all his clergy in his diocess, and 
10 be ready to go with the king’s forces, &c.— 
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Tbe like writs to all other bishops in the king- 
dom. 

Franc’ 50 Edw. 3, m. 47. A writ to the 
arrayers of men in the county uf Nortelk, and 
to the sheritf of Norfolk, cominanding tbem to 
command all great men, and others that have 
mansions upon or near the sea-coasts, to resort 
to them ith all their familıes, for ıhe defence 
of the coasts.—The like to the arrayers and 
sherits of ten otlıer maritime countıes. 

Scut. 29 Ed. 3, m. 13. A commıssion to tlıe 
bishop of Durham and others, to array men in 
Durhaın, Cumberlaud, and Northumberlaud, 
to resist the Scuts. 

Franc’ 40 Edw. 3,m.31. A writ to William 
Zouch and otbers, to remove witli all their 
families to their houses upon tlıe sea-coasts. 

Nota, That all the records are for arraying 
men, and none for preparing ships. 


1 Rich, 2, m. 7. A writ to the bailiffs of 
Scarborough, because their town was upon the 
coasts of the sea, and in danger of invasien, 
carefully to lö0k to the custody thereof. 

Eod’ rot’ m. 12. A writto the mayor and 
bailifs of Oxford, to repair ıhe walls of the 
town, and to compel those that had lands there, 
to contribute to the expences thereof. - 

Tbis record hatlı been much urged by Mr. 
Solicitor and Mr. Attorney, that if the king have 
such a power to command the walls of a town 
to be repaired, much more to command ships 
to be made, which are the walls of’ the sea, 
and congequently the walls ofthe kingdom. . 

But this is clearly answered; for that it is 
but a private town, and that which hath been 
formerly so walled, and for defence and safety 
oftbe town; and none were to be charged but 
those that had benefit thereby ; and so ıt prov- 
eth nothing to tbe case in question. 

Eod’ rot. m. 42. One writ to the sheriff of 
Kent, and another to the sheriff of Essex, com- 
er them to perform an ordinance made 
by the king and his council, for setting up of 
beacons, and keeping watch about theın. 

Scot. 7 Ric. 2,ın.8. A writ to the arch- 
bishop of Canterbury to command all his clergy, 
between sixteen and sixty, to be arrayed and 
put in arms, both horse and foot, according to 
their qualities, to defend the kingdoın. 

Franc’ 11 Ric. 2, m. 13. A writ to serjeants 
at arms, to arrest all ships of war in the ports 
of Plymouth, or Dartınouth, and other ports, 
in the county of Cornwall; and to bring theın 
to Hunkshooke, to go with the king’s majesty’s 


ships, 

in the same roll, divers otlıer writs to divers 
other sheriffs at arma, to arrest the ships in di- 
vers other ports. 

Scot. 21 Rich. 2, m. 3. A commission to 
the duke of Albemarle, to array men in the 
West-Marches, towards Scutland, to resist the 
Scots. 


Rot. Viagii, 1 Hen. 4, m. 11. A writ to 
the sherifis of Derby and Nuttingham, reciting, 
That the king certainly understood that the 
Scots intended with a great power to invade 
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the kingdom ; commanding them to proclaım 
in all parts in their counties, That all men be- 
tween sixteen and sixty, should put theniselves 
into arıns, competent according to tlıcir de- 
grees and qualities, tu be rea:ly upon twu days 
warning at any time, to deiend tbe kingdon. 
The like writs were ılhen directed to the sherilfs 
of Lincoln, York and Lancaster. 

Claus, 1 Heı. 4, m. 12. A writto the arch- 
bishop of Canterbury: *Satis informati estis 
© qualiter inimici mei Francıx et alii sibi ad- 
* hzrentes, cum magna classe navium, cum 
* magna multitudine armator’ super mare con- 
€ gregutor’ diversas villas per costerum regn’ 
© mei invadere, et nos et regnum nmıcum des- 
 truere, et ecclesıam Anglicanam suLvertere 
* intendunt et proponunt ;’ thereupon com- 
mands, That the clergy ın tlıat diocess be ar- 
raycd and armed, and to be ready to go against 
the enemy.— The like writs to all otber bishops 
ın England. 

Nota, Although this great danger be men- 

tioned, yet no command to prepare ships. 

Pat. 5 Heu. 4, part 2, m. 28. A commission 
to Thomas de Morley, and others, and to the 
sheriffs of Norfolk and Suffolk, and tn the 
bailiffs of Great Yarmouth, reciting, “ Quod 
© cum inimici Franliz, Scotiz, et alıı sıbi ad- 
€ herentes se obligat’ magna potentia armat’ 
< super mare in zstat’ proxim’ futur’ ordinaver’ 
€ et intendunt reg’ invadere,’ &c. Command to 
survey the town of Yarmouth, and fortify it. 

Nota, Hiere also, though such great danger 

and distance of time, yet no wrüs issued 
to any counties to prepare ships. 


Pat. 3 Hen. 5, part 2, m. 397. A comınis- 
sion to array all men at arms in the West Ri- 
ding in Yorkshire, to be ready to defend those 
parts.—The like commissions to others, in nine- 
teen other several counties. 


Pat. 13 Hen. 6, m. 10, Pat. 39 Hen, 6, m. 
11. Pat. 39 IIen. 6, m. 12. Pat. 39 Hen. 6, 
m.1. Commissions for arraying of men for the 
defence of the kingtiom, if invasion shall be; 
and for repressing of rebels. 


Pat. 10 Ed. 4, m. 12. Commissions to Geo. 
duke of Claresce, et al’ to array men fur de- 
fence. 

Pat. 10 Ed. 4, m. 13. A commission to John 
lord Howard, to he captain uf all the forces,. 

Pat. 49 Hen. 6, m. 22. A commission to 
marquess Mountague, to array and put in arıns 
all men beyond 'Trent. 


Pat. 1 Hen.7, part 1. A commission to 
Richard Fıtz-Hugh, and others, and to the 
sherifi' of Yorkshire, to array and cause to be 
armed, all able persons, abbots and others, to 
be ready to defend the kingdom. 

1 iHen. 7, part 1. A writ to the sherifis of 
Nortulk and Suffolk, to proclaim in all parts in 

“ those counties, for that there was likely to be 
open war between Charles king of Frauce and 
the king ofthe Romans, and great navies are 
prerated on either side; commands, That 
watch and ward be kopt, and beacons kept to 


gire warning; and that every man be ready, 
if need be, to come and defend the kıngdom. 


4 len. 8, part 2. A nritto the sheriff of 
Kent, commanding hiın to proclaim in that 
countv, "Flat the king being ccertainly informed, 
that the French king had p:epared agreat and 
strong navy, furnisbed with men of war, to in- 
vade the kingdom; thereture commandeth all 
men between the age of sixteen and sixty, to 
put tbemselves in arms, to be ready to defend 
the kingdom at an lıou:'s warning. 


11 Eliz. Commissioners went to take a view 
of all tiie horses in England fit for service, and 
to survey all the arms, to have them all put ın 
readincss, as necessity should require. 


Now it sppeareth upon view and examina- 
tion of all these Records, most of them being 
cited by Mr. Solicitor and Mr. Attoruey, ia 
their several arguments, there are none of them 
to provc the sending ol’ any such writs to inland 
or maritime counties to prepare ships; altbough 
there bave been many tımes great danger ; nor 
yet any writs to mar.time towns, after the sta- 
tute of 14 Ed. 3, ‚to charge them to find any 
ships at tlıeir charzes.—So then I conclude this 
point, That I conceive tbis writ is not war- 
ranted by any former precedent. 

Now I come to examiue the point of this 
writ, Whether the same be legal and warranted 
by any former precedent: and I conceire it is 
not, 

1. The motives mentioned in the writ are, 
“ Quia datum est nobis intelligi,’ which is no 
certain inforgnation: * Quod quidam predones 
‘ et maris grassatores,’ did take the kıug’s sub- 
Jects, merchants, and others, and carısed them 
into miserable captivity. * Cumque ipsos con- 
‘ spicimus navig’ indies prepnrantes ad merca- 
€ tores nostros molestand’ et reg’ nast’ gravran- 
‘ dum.'—All these, and those following, I con- 
ceive are not suflicient motives, and were never 
in any precedent before to have a royal navy 
prepared. For the former precedents are, that 
great princes in open time of hostility had pro- 
vided great navies with ammunition and sol- 
diery, with intent to invade the kingdom, ns ap- 
peareth hy the former precedents: and against 
such provisions it was necessary to provide the 
royal nuvy, the king’s ships, and all the ships 
of the kingdom, to be gathered together to 
withstand them. But to make such prepara- 
tions against pirates, it was never put ın any 
writ before; for when pirates infested the seas, 
they came as it were by stealtlı, to rob and to 
do mischief; and they never dared appear but 
when they may do mischief, and escape away 
by their swiftness. But against them, the usual 
course hath been, that the admiral or his de- 
puty with some few ships have secured the 
coast, and not to einploy tiıe whole navy. And 
this appeareth by a record, 25 Ed. 1, m. 9 
William Leiglibourn the admiral was appointed 
upon such an’ occasion with ten ships to lie 
upon the seas, for the safeguard of the mer 
chants: and tlıe usnal practice hath been, wheR 
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they hover upon the sea, by sending a few ships 
of war to scatter them, and’make them fiy 
- away. And there is no fear of the loss ot the 
dominion of'tlıe sea, by any act pirates can do; 
neither is it conveoient that every county of 
tbe kingdom should provide ships against them. 

2. The command of this writ is to pravide a 
ship of 450 tons at the charges of the county, 
furnished with masters and marmers; wbich 
is impossible forthem to do fur the reasons be- 
fore alledged, and therefore is illegal, and not 
warrantable by any former precedent. 

3. The command of this writ to find wages 
for soldiery for 26 weeks after they came to 
Portsmouth, when they are out oftheir county, 
end in the king’s service, is illegal; being 
against the course of precedents in divers times, 
and against divers express statutes, and tbis ap- 
pearetli by divers records. _ 

15 Johan. In the writs of summons of the 
tenants by kuights service, it is expressiy men- 
tioned, that after forty days service, for so many 
days they were to do service by their tenure, 
tlıey should be satisfied ad denarios regis. 

Pasch. 26 Edw. 1. Amongst the writs of the 
exchequer it is there set down, that the footmen 
of Cheshire being 1000, who were appointed 
to g0 for the defeace of the borders uf Scot- 
land, would not stir out of their counties with- 
out wages; and there it is set down, that one 
therein named was sent down with money to 
pay the said footmen. 

Mich. 26 Ed. 1, inter Brin’ irrot’ in the ex- 
chequer, by reason of the invasion of the Scots, 
many thousands of soldiers were taken from 
divers parts of thekingdom ad vadıa regis. And 
there ıt is mentioned, that clerks were sent 
down with money to pay the soldiers of several 
counties their wnges, 

"30 Edw. 1. In the exchequer in account, 
the wages for land soldiers for several counties, 
and the wages for mariners, are set down, what 
the wages that were paid came to by the day, 
and by the week, both by sea and by land. 

Trin’ 31 Ed. 1, inter Brevia in the exche- 
quer, the wardens of the marches of Scotland 
signified to the barons, that the men of Cum- 
berland and Westmoreland, appointed for the 
defence of the marches, would not stir out of 
their counties without wages ; whereupon order 
was given for wages for them. 

19 Edw. 2. Cormmissions went out to pay 
soldiers, who served out of the several counties, 
for defence against Scotland. 

Hl’ 2 Edw. 3, rot. 16. In the exchequer; 
it was ordered in parliament, That whereas 
some soldiers had received ofsome of the king's 
oflicers, money for tlreir wages, they were fan 
to give bonds for repayment, and that those 
bonds should be all-redelivered. 

1 Edw. 3, cap. 5. That no man shall be 
ctompelled to go ont. of his county, but where 
Necessity required by sudden coming of strange 
enemies into the county; and then shall be 
done, as hath been done in times past: which, 
I conceive, is to be At te king’s wnges, when 
Any are out of their counties, 
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But toriear all doubta)the express statute of 
18 Edw. 3, cap. 7, is, That no ımen of arıns, 
hobbellers and archers, chosen to go in the 
king’s service out of Eugland, shall be in the 
king’s wages from the time they go out of the 
counties where they were chosen, until they 
come again. 

19 Hen. 7, cap. 1. Those that had any 
grants of lands fiom the king; and 11 Hen. f, 
cap. 1, those that had any oflices of the grant 
of the king, are to serve the king in his wars: 
bet in borh it is appointed, they shall have 
wages from the time they shall coıne from their 
houses, until they return. 

2 & 3 Edw. 6, cap. 2. Itis narrated, That 
no captain receiving soldiers serving by sea or 
land, shall receive any wages for more soldiers, 
or more time than they shall serve; and shall 
enter the days of their entering iato wages, upon 
pam, &c. 

All which records and statutes ‚do prove, 
that the soldiers should be at the king’s wages; 
therefore the command for. soldiers wages for 
twenty-six weeks, when they from Ports 
mouth, is illegal, and expressiy against tlıese 
statutes: and so the assessment being entire, 
as well fur the wages, as the other charges, I 
hold it to be clearly illegal, and not to be de» 
mandejl. 

4. That the command. of tlıis writ to the 
sheriff, to assess men at his own discretion, is 
not legal, nor warranted by the precedents: 
for the precedents are commonly, that assess- 
ments for contribution, for making or setting 
out of ships, have been by commissioners, 
which by presumption had knowledge of such 
matters, as commonly sheriffs have not. Also, 
this leaveth to the sherifl ton great a power to 
value men’s estates, as to inhauce whom he will, 
and to favour whom he will. 

5. That the power to the sheriff and mayors 
of towns, &c. to imprison, especially as it is 
used, is illegal, and expressly against divers sta- 
tutes, for it is provided by Mag’ Char’ cap. 29, 
‘“Quod nullus capiatur vel imprisonetur, nec 
‘ super eum mittimus, nisi per judicium parium 
‘ suorum, vel per legem terre.’ 

- Also, 5 Edw. 3, cap. 9, That no man shall 
be attached, or his gonds seized, contrary to 
the form of Mag’ Chart’.— Also, by the statute 
made 37 Edw. 3, cap. 18, it is recited, That 
by that Great Charter, none should be taken or 
imprisoned, but by due process of law ; yet by 
colvur of this writ, the sheriff may imprison an 
person, yea, any peer oftlierealm : for aichongh 
peers are not to be arrested upon ordinary pra 
cess between party and party, as it is resolved 
in the countess of Rutland’s Case, in Coke lib, 
6, fol. 3%, yet upon contempt, and upon pro- 
cess of contempt, which is always for the king, 
any’peer may be imprisoned, as jt is resolved 
by all the lords, and all the judges, in the Star- 
Chamber, in tlıe earl of Lincoln’s case: and 
so the sheriff, by colour of this writ, may arrest 
any peer, as for a contempt in not paying. But 
by tlıe book-case, 2 Edw. 3, fol. 2, it is resolv- 
ed, That a writ to imprison one upon yugges- 
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tion, before he be indicted, or without due pro- 
cess of law, was illegal. So for this clause, I 
bold this writto be illegal. 

6. The last clause of this writ ıs, That by 
colour of this writ, nn more should be gatbered 
tlıan will be suficient for the necessary expence 
of the premises, and that none who shall levy 
any money towards tbese coutributions, shall 
detain the same with them, or employ the same 
to other uses ; aud if more tban dıd suflice were 
collected, it should be repaid amongst those 
‚that paid, after a rateable proportion. - But as 
the course is taken, it is not to be performed: 
for no ship, nor tackling, nor ammunition, nor 
men, nor wages, nor victuals being provided, ıt 
is not to be kuown, whether more be gathered, 
or less than would autlice : and there being mo- 
ney gathered, it is of necessity either detained 
with the collector, or the sherif, or employed 
to other uses tlıan are appointed by the writ; 
so the writ is not performed : and the money 
assessed and collected, is not duly paid nor 
collected ; and the money assessed aud unpaid, 
cannot be duly demanded. . 
7. Admitting the writs were legal, and the 
commands therein legal, yet the assessment, as 
is certified, is not suflicient to charge the defen- 
dant ; for it is not certified, that any ships with 
‚ ammunition, and men, were prepared: and 
this 5 a year after the time ıt should have 
been prepared and sent to Portsmouth. And 
if it ‚were not prepared, there is no cause 
to charge the defendant; and tlıat not ap- 
pearing to be done, ıt shall be conceived 
not to be done.—For if one be charged, ın 
consideration of a thing to be done, before a 
certain time to pay a sum of money, if thething 
be not performed according to the time, none 
can be charged for not payment of the money 
after the time is past: for it is in nature of a 
condition precedent, to have a duty or sum of 
money to be paid after the condition perform- 
ed; and there, he that will have the duty, must 
shew that the condition is performed.—This 
“appeareth in the case of 15 Hen. 7, and Coke, 
lib. 7, fol. 9, Ughtred’s case, And therefore, 
if the ships be not prepared according to the 
writ, nor money employed for preparing a ship 
for and in the nanıe of the county: then every 
one tlıat paid any money, either voluntarily as 
in obedience to the writ, or compulsorily upon 
distress, may demand tlıeir money again of the 
sheriff, or of them that received it: for as they 
paid their money, so it must be disposed of, and 
cannot be disposed of otherwise by any com- 
'inand whatsoever, although it be under the 
great-seal: for the comnıand being under the 
great-seal, to prepare and furnish a sbip to such 
a purpose as in the writ is mentioned, and they 
payiug it to_that purpose, it cannot be otker- 
wise disposed, although it be more for their ad- 
vantage; for private nen having interest there- 
in, that cannot be taken from them, nor dis- 
pensed withal. Therefore, in Coke, lib. 7, fol. 
37, ın the Case of Penal Laws, it is resolved, 
That if the penalty appointed to be forfeited 

' upon a penal statute, be given to the poor of 


the parish where tie oflence is committed, the 
king cannot dispense with the penalty for that 
otfence, because the poor have an interest 
therein ; but if’ the penalty be given part to the 
king, and part to the poor, the king may dis 
pense witlı his own part, but not with the part 
of ıhe poor. 

Object.—And where it hat been said, That 
it is by way of accommodation, because tlıe 
country cannot well know how to provide to 
content, and perhaps with more charge, 

Respons.—To tlıis it is answered, They must 
do it at cheir peril, if the writ be legal; and 
then if it be -done, they shall bave the benetit 
thereof. For asmy brothers Weston and Berk- 
ley have both agreed, if the ship were ınade 
when the sewice wis done, the County tor 
which it was made shall have the benetit of the 
ship, ammunition, and victuals, and of the ser- 
vice of the men, heing made more expert 
against another time; and the ship may with 
sume easy charge serve again, and nothing lost, 
but the expence of the victuals; and the king- 
dom shall be so much the more strengthencd 
by having so many ships made or prepared ; 
and they ınay. have account of theirmouuey how 
it was bestowed ; and if any surplusage be ga- 
tbered, to have it restored. And that tlıe law 
is so, that if the money be received of the 
county, and not employed accordingly, the 
party so receiving it, and detaining it, or mis- 
einploying it, isto pay a fine to the king fur the 
same, and is accduntable for the money, ap- 
pears by two records. 

The one in Hill. 16 Edw. 3, rot. 23, B. R. 
where two soldiers were indicted, for that they 
taking 3/. a-piece towards their arms, and the 
bringing of then to the place wliere they were 
appointed to serve the king in England ın his 
wars, they went not, but tarried still in their 
houses, and retained the arınour and tlıemoney 
which they had received for that purpose. 
They thereupon being convented, pleaded Not . 
Guilty; and the one was found to go in the ser- 
vice accordiug to the appointment, so he was 
discharged : and the other was found, that he 
received the money, and went not to Uo tbe 
service, nor restored ıhe arms nor money ; and 
tbereupon he was committed to the prison, and 
paid to the king a fine, and found sureties to 

ay the money to the hundred from whom he 
he received it.— The other was Hill. 20 Ed. 3, 
rot. 37, B. R. Tbere two high-constables were 
indicted, for that they, 5 Edw. 3, had received 
6 marks of the towns in their huudreds, to sct 
forth soldiers, and had not set them fortb, but 
detained the money ; which they denying, it 
was found that they had received tbe money 
for that purpose, and had disbursed 10s. 6d. 
thereof towatds the setting forth of soldiers, but 
had retained 385. 6d. and not disbursed it: 
thereupon they were fined and imprisoned, and 
afterwards enlarged upon sureties to pay the 
money they had retained undisbursed, at che 
next time the king commanded soldiers from 
those parts. By buth which records, beiug for 
offences done so louıg before, it appeareth, that 
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those that have received money of the country 
to prepare ships, and not employed it accord- 
ingly, are answerable to the king and his suc- 
cessors, to pay a fine for missemployment of it, 
and are chargeable to those of the county of 
whom they received it for payment thereof. 

8. For the last point, I conceive, that this 
Certiorari directed to the two that were late 
sheriffs at the time of the assessment, and not 
to the sheriff that was at the time of the Cer- 
tiorari awarded, who is the only jınmediate 
officer to return the writs, ıs not legal ; for it is 
the first that hath been seen of that kind : for 
all writs are directed to some immediate sheriff, 
requiring him to denrand of the former sheriffs, 
wbat they did upon the former writ; and they 
are to return to him what hath been done, and 
he to return the same to the court, whereunto 
he is an immediate oficer ; and the former are 
not any otlicers. So:the Sci’ Fa’ thereupon 
grounded, I conceive is not good : Also the Sci’ 
Fa’ to warn Mr. Hampden ‘ad ostendendum 
© si quid pro se habeat, et quare de pradict’ vi- 
© gint’ solid’ onerar’ non debet,’ not shewing 
to whom, is uncertain, and is insuficient. 
'Thereupon I conclude upon the whole matter, 
that no Judgment can be given to charge the 
Defendant.*® 


The Arcument of Sir WILLIAM JONES, 
knight, one of the Justices of his Majesty’s 
Court of King’s-Bench at Westminster, in 
the Exchequer-Chaaber, in tlıe great Case 
of Suip-Moner. 


In Easter Term there issued forth a Sci’ Fac’ 
and this doth rehearse divers sums of money 
assessed upon divers persons in the county of 
Bucks, for providing a ship of 450 tons, with 
men, amnunition, &c. to attend the king’s navy 
for defence of the kingdom. And afterwards 
upon a Certiorari out of Chancery, directed to 
tlie sherifl, to certify those assessments, and the 
names of those that made default of payment, 
Alr. Hampden was returned to be assessed at 
20s. and hath made default. Upon this return 
.tbe king by Mittimus out ofthe Chancery sent 
the writ, the Certiorari, and the return, to the 
barons of the Exchequer, to do as the court 
shall think fit. Thereupon a Sci’ Fa’ went 
forth to the sheriff to suinmon Mr. Hampden 
to shew cause why he sbould not pay the 20. 
assessed upon him: He was returned warned, 
and appears and demands Oyer of the several 
writs and their returns, and of the Scı’ Fa’: 
and upon all this he demurreth in Jaw, and Mr. 
Attorney hath joined in demurrer with him, 
And my Lord Chief Baron and the rest of the 
barons have-adjourned this hither, to desire the 
advice of all their brothers of the law ; and in- 
deed it requires advice, for it is as great a case 
as ever came to be advised on before judges. 





® An abridgment of these Judgments of 
Croke, in the handwriting of Archbishop San- 
croft, is among Tanner’s MSS. in the Bodleian 
Library, 
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I say it isa great case; it concerns the king 
in his royal prerogative, and the subject in his 
interest, ın his land and goods, and liberty of 
his person. They that have spoken already, 
and they that shall speak after me, shall hardly 
escape the censure of the people, of some that 
have some understanding, of sone peradventure 
that have less, and of some that have none at 
all, but speak according to their opinions, af- 
fections, or wills. * Feelices essent artifices, si 
‘ per solos artifices judicarenter :’ we should be 
happy to be judged by them that are learned ; 
but when it ıs by them that understand not, 
then it is turned into calumny and reproach. 

Soıne have taxed them that have gone, or 
will go with the king, as though tlıey were fear- 
ful, aud went about to captivate the liberty of 
the people, and take away their goods, Some 
are taxed on the other side, if on the contrary, 
that they are given to popularity: so as I may 
say as the Psalmist, * Domine, me posuisti in 
* lubrıco loco ;” for it is impossible to escape 
their tongues, and between those two decks.of 
censure I am liketo fall. And however I ma 
fall with my sentence, with God’s grace I shall 
make no shipwreck of my conscience. 

I am trusted by the king to display his jus- 
tice equally to all, and sworn to dispense his 
Just prerogative, as well as the subject’s liber- 
ty; and ıf we do otherwise than as judges, we 
do as false men. If any man offend contrary 
to his oath, he doth forfeit his lands, goods and 
tenements. I shall not therefore for any re- 
spect do against my own conscience ; but de- 
scend togive judgment, not regarding the watry 
mouths of others. 

The king’s counsel, and the counsel at the 
bar, have spoken so largely to this business, 
and it is spoken to by my brothers so fully, 
that I can hardiy say any thing but what hatn 
been said before: so I will select some few 
things, to satisfy my own conscience, though I 
cannot satisfy any man’s else ; which I will do 
as plainly as I can, and as I oughtto do. And 
if there had not been a variety of contestation, 
I should have spoken very little; but now ne- 
cessity requireth that I must enlarge myself a 
little more, 

1. I will state the question, and in it put 
many things objected out of doors. The ques- 
tion is, whether the king of England, when he 
perceiveth danger to be imminent to the king- 
dom, and a necessity of defence, may not by 
his writ send to all counties as well inland as 
märitime, to require them, at the charge of the 
county, for a convenient time to provide ship- 
ping, with men and ammunitien, &c. but no 
money to come to bis purse, but the ships to go 
to defend the kingdom. The question stands 
not, whether the king may draw it to be a per- 
petual charge upon the subject, wbich under 
tavour he cannot; for this goeth upon a fear 
of danger, which continueth but for a time, 
and therefore this cannot be perpetual; for 
when the occasion ceaseth, the taxes must 
likewise cease. There isa case to this purpose, 
39 Hen. 6, fol. 39, Protection. Brooke. A pro- 
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tection granted to one for three years, and the 
quesiion was, whetlier a good protection ; the 
rule is, the king ınay grant a protection for one 
year, and at the year’s end, renew it for ano- 
ther year it the occasion require it, and so für 
a third year; yet he cannot at the beginning 

ive'a protection for three years together. Sa 
an this case, though the king may, upon an 
emergent occssion, command slups, yet by 
reason of that occasion he cannot make ıt pcr- 
petual, for the occasion may cease. 

2. In this case, I will not exempt the king’s 
majesty himself, to bear a part uf the burden ; 
the head and body must go together, be must 
_ join with his subjects in the defence of tlıe 
kingdom. | 

8. The question is not, whether for a foreign 
war be may comman«Lıhis charge ; it must be 
only in delence of the kingdom in case of Im- 
minent danger. 

4, It is not whether the king may lay this 
to draw a sum of money into his own purse, 
for the king sends to have no migney ; but to 
provide a ship: and if the sherif accordıngly 
provides a ship, there isan end of the business; 
all this is out of ıhe case. 

As Catlyn chief-justice compared a fine to 
Janus Bifrons having two faces, the one look- 
ing backwärds, the other iarwards; so may I 
of my argument: I sball first look backwards, 
and tell you guid fecimus, what we have done; 
and then forwards, and tell you guid faciemus, 
what we’ shall do.— The guid fecimus rests ın 
the advice we have given to his majesty in tbe 
case, and the opininn of the judges subscribed 
with their hands delivered over to his majesty, 
(which was read at large by him.) The advice 
we gave consists of four assertions. 

1. That when the ktingdom ıs in danger, all 
the kingdom is to join in the charge of defence. 
—2. What shali be adjudge# a danger, and 
what not, his majesty is te sole judge thereof, 
and of the means how to prevent and avoid it. 
—3. Tbat in case of danger he hath power to 
send to inland counties, as well as to maritäme, 
to assist to defend against invasion. 4. That 
the king hath a power of compulsion, to punish 
those who refuse to contribute to this charge. 

This opinion being Jointly and severally deli- 
vered by us, declared by my lord keeper in ılıe 
Star-Chamber, in the presence of us te judges, 
before the lords of the council, with an inti- 


mation as ifit were the full consent of all the |, 


lerds of the council before hand, and there 
commanded to be inrolled in.all the courts at 
Westminster; yet we ao delivered our opinions, 


that if better reason was shown to alter them, | 


we might recede from them; for we had better 
vecurrere, than male currere. 

Now to the second point, guid faciemus, 
whether to stand to this opinion or not, and 
then whether this book or record will warrant 
it, and how far it difleretli from what we have 
done, I shall speak my conscienee. Iam an 
old man and ready for my grave, my tongue 
and my heart shall go together. I am of the 
same opinion I was then; and conceive what 


we then delivered was according to law ; wi:h 


all modesty subinitting to tbose ıkar have beew 


or sliall be of a contrary opinion, for tbe 
grounds of law and nature support it. 

1. ‘ Salus populi est suprema lex. Qui senuit 
‘ commudyum, sentire debet et onus. Qucd 
“ ormnes tanpit, ab omnibus debet supportar.' 
What do these rules intimate else, but ıha: 
when a danger is imminent, the charge miwt 
lie upon the whole kingdum, and the hurden 
must be borne by all? And that ıs not den.cd 
by theın that were of counsel on the other de. | 
It must not be every kind of fear and rumour 
that must draw this kind of burden upon ıbe 
subjects; but such a danger as the king in bs 
understanding perceiveth doth require a speudy 
defence. h 

2. That the king ıs sole judge of this da» 
ger, and how to prevent and avoid it, is not tı 
be literally understood, for we are his judges 
deputed, but our judgment fiows from kın. 
Judgwent is settled in ıhe king, he is the foun- 
tain of Justice, from whence all oiber proceed«. 
Bracton saith ‘ Rex vicarius Dei est in terra 
‘sua’ We are jJudges cumulative, not prim- 
tive ; so he is the supreme Judge. Iu the par- 
liament the king is the sole judge, the rest are 
but adrisers. 22 Ed. 3, fol. 3. Here it is that 
the old fashion of penning of statutes was 
‘ Rex statuit.’ 7 Hen. 7. Afterwards it came to 
be with the advice of the lords and common«. 
Trin. 6 Hen. 6, rot. 41, Banc. Reg. There 
was a prior brought a writ of annuity against 
one 'in Ireland, tbere was judgment in the 
Common-Pleas ; then at length a writ of errur 
in parliament ; the judgment afürmed ; after- 
wards a writ of error in the King’s-Beach 
here, and both judgments reversed. And m 
the entry of the judgment the record saith, 
* Nos cum assensu et ad requisition’ commu- 
“ nitat’ do reverse the judgment. \WVhere note, 
the king is the man that is thıe sole judge there- 
of. (By the way observe, out of this record, 
the power of the king’s-Bench in England; ior 
upon this record it appears a writ of error was 
brought in the King’s-bench in England to re- 
verse a writ of error ın parliament in Ireland.‘ 
This sheweth the king in parliament is the sale 
Judge, the rest but advisers. So, as I said be- 
fore, he is the onlv supreme judge of tbe danger 
himself, and of the way of prevention, whether 
by his council or by his parliament. 

The third assertion is, that the king without 
parliament, in .case of iimminent danger, hath 
power to send to inland and maritime counties 
to provide ships.. AndI think he may do so 
by the fundamental iaws, common laws, and 
statute laws, and by the precedents. 

First of all, for the common laws, (here I 
leave the divines to talk of the kıing’s power, 
who under favour take more liberty than ı» fit- 
ting to say in a pulpit; for he that will have 
the statute De Tallagıo non Concedendo, if it 
be a statute, to bind the king, such a man is not 
Czsar's friend, but spenks without his book) 
Bracton saitlı, that by the general law of monar- 
chy, the subject’s goods are at the king’s plea- 
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sure: but aking ruling by politic advice, is to 
rule according to his fundamental laws, which 
yet in England take not away, but preserve those 
* Jura suprems majestatis,’ asto pardon all of- 
fences, to stamp money, and infinite others 
more declared in parliament, 1 Jac. which court 
is that ‘ tres hault court,’ of which none 'ought 
to think dishonourably. I leave diviues to talk 
their pleasure: We are to judge according to 
the fundamental lawsand customs of the realnı. 
There is a book which Mr. Attorney remem- 
bered well, that the king of England hatif more 
Power thau any other king. If the king must 
ythe law defend the kingdom, he must lay a 
charge to provide for the same. The common 
law owns the king as sovereign and head of the 
kingdorm, that sbould defend and protect it. 1 
' Sam. 8, 19, 20. They would have a king to 
be adjudged by, as other nations had, and to go 
ın and out before them; that wasthe fashion of 
kings before, to judge their people by laws, and 
to defend them with arms, It is an incident 
quality inherent in ıhe king. It standeth with 
nature and reason, tlıat the king should have 
the charge of tbe defence, If this inherent qua- 
lity should be taken away, how can he defend 
his people? If he be no more than a common 
person, he cannot be a king, unless he’take the 
defence and protection of his people upon him. 
Mr. Attorney sbewed learnediy, 
monarch and sovereigu, the people his subjects : 
he is the head of the body, and therefore may 
command it. Fitz. Herb. Na, Br. and Stam- 
ford Prerogative, that the king protects the bo- 
dies and lands of his subjects: "he is Vicarius 
Dei, appointed to protect the kingdom; so 
there is a tie of allegiance that binds every man. 
. Stämford, cap. 2, of Prerogative, the king by 
law is the protector of the body, lands, and 
goods of his subjects : so he hathı a liberty and 
rerogative for this end, (not for his own profit) 
ıı the bodies, lands, and goods of his subjects, 
in time of danger. 11 Hen. 7. Every man in 
his own person is bound to serve the king for 
tlıe defence ofthe realm; and gives a reason, 
and that is the reason of protections, because 
they are bound to it; therefore they should 
have no harm done unto them. The king him- 
self cannot free any man from his allegiance, 
without act of parliament;; neither can the sub- 
ject free himself, as in Dr. Storie’s case. So 
you see the king’s majesty hath interest pro bono 
publico, in the person. i 
He hatlı also an interest in our estates, if it 
be pro bono publico ; as in the case of L. it was 
adjudged he bis power to come over mens lands. 
Now wbat prerogative hath the king concerning 
that? and yet, according to Popham, the two 
chief justices and chief baron agreed, that 
where a man hatlı an inheritance in lands and 
woods, the king cannot cut his woods for his 
private use, unless it be pro bono publico ; nor 
dig gravel in another man’s lands: but yet in 
case wbere it is pro bono publico, be may do it, 
and make bulwarks on their grounds for de- 
fence of the kingdom.—So for pontage and mu- 
rage, the king cannot compel the subject to 
VOL. IS, 


the king is a- 
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make the walls of his own house, or a bridge 
for his own private use; but where it is com- 
manded to be done, where the subject hath a 
benefit, there it is good: so here is tlıe difer- 
ence of the case, where the king commands for 
his private use, or pro bono publsco. 

My brother Crooke saitb, the king may press 
ships for his service, in the defence of the king- 
dom, but not command inland counties to fur- 
nisb ships: yet ıhere is a precedent in Oxford 
to the contrary.—By the fundamental laws of 
the kingdom, he is the defender of bis subjects, 
of their bodies, lands, and goods; and wbere it 
is pro bono publico, they are to pay towards it. 
If there had not been objections that dazzled 
ıne, I should have done before this.— The case 
ofthe abbot of Roberwsbridge is an allowance 
of this charge, a double charge of lands there in 
two several places. I remember in a parlia- 
ment, where [ learned a great deal of good, 1 
Jac. the king, without consent in parliament, 
laid an imposition on merchandize, but was ig 
case of necessity, pro bono publico. 

Now to answer objections, and those were 
many, my brother Crooke did double and re- 
double them. Brother, we sit one next ano- 
ther, antient judges, though different in opinion. 
I speak out of mıy conscience, as you have 
spoke out of yours; so, though there be variety 
of opinions, yet conscience is the same. 

Fırst, saith he, the fundamental laws of the 
kingdom have settled a property in the goods in 
the subject, that, without their consents, this 
cannot be taken from them.—This doth not 
trench upon the property of the subject, if you 
take ıhe case right: If this be a lawful preroga- 
tive in the king to lay this charge, then how can 
it besaid, that the subject's property isinvaded } 
For if the property ab initis be in the king, then 
the law annexed this to the lands and goods of 
the subject in the beginning, and .made them, 
liable to it by a secret tacit condition. If a 
ınan do enter for a condition broken, this is no 
divesting of the property out ofthe subject. If 
goods be given to one till such a thing happen, 
or upon such a condition, there is a property in 
the donee, yet it is clogged with a limitation and 
condition ; and when tlıe one or the other hap- 
pens, the property may be reduced or transfer- 
ted, as in all assessments and rates, goods are 
liable to the payment thereof: so for the pay- 
ment of those things necessary for the defence 
of the kingdom without their consent; for if le- 
gal, what needs thiscondition? I would wish no 
man to clamour, that this is to divest the sub- 
ject ofthe property in his goods; for it is na 
tbing but war ıs for the defence of tlıe kingdom, 

The next authorities objected by my brother 
Crooke, are the laws of William the Conqueror, 
and Charter of king John, then tle statuter, 
then Furtescue , and therefrom he saith very 
much, that the king of England‘ cannot lay 
taxes upon his subjects, without ıheir consent 
io parliament. And where he speaks of taxes 
and charges that cannot be imposed without 
consent, some other places of the author de 
shew, that it is where the king imposeth it fur 

46 ' 
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his own private use, and not in case of public 
defence. 

“ The next is 13 Ifen. 4, the charges of 1d.' 
upon a cloth for measuring, adjudged void. I 
Cunceive it was not adjudged void upon that 
point. Troe, in parliament ft was complained 
of as a grievance to the suhject; but every 
petition in parliament doth not argue a right: 
it may be it was addumnum, yet absque injuria ; 
thıt case differs ınuch from this, fer there was 
a charge to a private benefit, and no regard to 
the public, which perhaps the law will not allow, 
but where there ıs a guid pro quo; nor of the 
case of dice, cards, monopolies, those cases 
nothing lıke this: so a commission of sewers 
may lay a charge for the repair of a bank; 
when ıhe lands are ovetflown, and the owners 
be not able, the neighbourhood must be taxed; 
so in cnse ofa'bridge. „ 

Then the statute of 2 Rich. 2, was objected; 
nothing must come to the king’s purse, nor to 
the king’s coffer, but it must be for the defence 
of the Kingdom. — This was no lawful charge, 
because the intention was to fill the king’s cof- 
fers, which were empty, aud that could not$e 


done but by parliament;; so it is not in our. 


case, no money is to come to the king’s private 
use.—That of len. 4, for repealing of coınmis- 
sions that were awarded to provide barringers, 
the record saitlı only that the king’s auswer to 
the complaint was, “ Le roy se avisera avec 
ses signures.’ 

Then he cometh to the statute of tonnage 
and poundagce only for ordiuary defence of the 
kingdom.—Wlıy there should be any difference 
between an inland county and a maritime I 
know not, since tn the common defence all are 
equally engaged as one intire body; and the in- 

and counties have the benefit by sending their 
wools by sea, and yet they must not help to the 
defence of ıhesea. Asin the natural body one 
member helps another, so when the maritime 
counties are not suflicient to make defence (as 
in case ofextraordinary defence they Cannot be) 
the inland cqunty must contribute. Besides, 
the king may unite an inland county to a mari- 
time, and make them but one county; is not 
he lord of the land as well as ofthe sea? What 
was the law before the division of cuunties ? 
Surely it was equal in charging the whole king- 
dom; for see no reason but an inland county 
should be chargeable by law, as well as a marı- 
time. In antient times, things done upon the 
sen, were tried upon the land in the Kine’s- 
Bench, as by many records appeareth,. Öne 
js of a Nurnian robber upon the sea. 

Object.—But if this be so, the law suffereth 
a greater inconvenieucy, viz. that the king may 
by his writ charge what and when he pleaseth. 

Respons.—This the law trusteth the king’s 
goodness wsh, that he will not require it of his 
subjects hut when there is occasion; and he 
may do it, so long as he continues it no longer 

u there is occasion. 
Obiect..—But were not Dr. Cowel and Dr. 


"Manwaring sentenced in parliament for such 


teneıs ? 








Respons.— They were sentenced, and de- 


servediy, but different from oar case: I wasa 
member in tlıe parliament, and was ın the 
luwer house when Cowel was sentenced. 
tell you what Dr. Cowel did: be wrote a boos, 
and under the words Prerogatire, Subsidıes, 
and Kings, he inferred es ıt ıhe king nıue't 
make laws without consent in parliament ; and 
wrote against the common law, which the kmy 
is sworn to maintain: thereupon be was sen- 
tenced, and bis’sentence was just, and I gare 
my voice for it. The other was Dr. Manwar- 
ing, he preached two Sermons that the king was 
not bound fo observe his laws, that the rizbt 
and liberty of the subject are at the king’s «il! 
and pleasure without parliament, and that t}.s 
doth bind the conscience of the subjects, ard 
that they are bound to pay Loan-Money upon 
pain of eternal damnatıon ; and that tbey that 


Iwul 


did refuse to pay the Loan-NMoney, did offend 
against the laws of God, and were guilty of ci: 
loyalty and disobedience; and that the autho- 


rity of parliaments was not necessary to ıhbe 
granting of any subsidy. For this he was sen- 


tenced, and made his submission. That was 
fur raising of money for his own use, but this » 
to require his subjects to provide ships for ıhe 
defence uf the kingdom. 

Object.—The next objection was Coinage, 
that by that tenure great profits urise to tbe 
king for defence. s 

Respons.—Shall the defence of the kingdem 
be laid only upon those who have their mainte- 
nance out of the public revenge? What will 
the king have left to maintain himself, his 
gheen, his children, intelligences abroad ? Will 
you strip hin of all ? It is true, I hold that the 
king, with the subjects, must jo together in 
the defence of tlıe kingdom. If the king be 
rich, you slıould have pleaded tlat.the king had 
sufficient in his purse, . 

Object. —Then it is objected, that there is 
no apparent danger, and that this charge ıs net 
allowable neither by the common law, statute 
law, or custom. 

I say, itis due bythe common law ; but will 
you have danger so apparent, as Hannibal ad 

ortas ? Will you sufler an enemy to come in 
efore you prepare to resist? Ifonce he gets in, 
you will hardly get him out. Is not that as 
much to be commended, that doth prevent a 
danger before it cometh, as when it comes? Is 
not the care to prevent fire from a house before 
the fire takes hold of it, as great as when it 
on fire to quench it ? Therefore the king, like a 
good physician, seeing a disease growing, before 
it gets too much strength prevents it. 
ae six weeks time, a parliament 
may be called. 

itespons.—Though it may be, yet after they 
meet, a long fine they spend in consaltation 
before they can do any thing: which would be 
too mischievous in a sudden invasion: and 
therefore king Ed. 3, in his 10tb, 11th, and 22th 
years, whilst the parliament was sitting, sent 
forth his writs for aid. 

Object.—It was alledged by Mr, Holborne, 
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that the law of nature teachetli every man to 
defend himself. 

Respons.—What, I pray you, will you then 
have done, on a sudden invasıon, when forces 
ınust be raised in Cornwall, suıne in other parts 
of the kingdom as remote, and all must meet 
tugether? If the king must expect such an 
actual invasion, before such time as Ihe sends 
forth his writs to have them all in readiness, 
how poorly would the kingdom be defended ar 
that tune? Our forces would be scattered, and 
cannot be brought together, which thus divided 
cannot withstand a foreign power. 

Object.—The last objection was, that the 
‘king, at his pleasure, may draw when he 
een tbis charge upon the subjects, if he say 

e is of opinion that there is danger. 

Why may not the law allow this, and trust 
the king’s judgınent here as well as in tlıe case 
of a Ne ereat regno, in,which if the king com- 
mands his subjects to stay at home, for such 
and such a cause, the case is not traversable ? 
Fitz-Her. Na. B. 165, 85, 7 Hen.7, saith, if 
the king doth rectify an act of parliament, you 
cannot speak ugainst the king’s certificate under 
the. great seal; “ Null tel record’ is no plea.— 
Again, God Alıighty bless the king; it is 
against presumption of law, that the king, 
wbouse heart is in the hand of the Lord, should 
tell a lye. God gives wisdom to govern arigbht. 
Lying lips do not become a prince. Truth to 
God Almighty he owes. The law says, the 
king may nescire verum, but not dicere fulsum. 
The king may not know a truth, but cannot 
speak falsely. Next juramento strictus, he is 
bound to administer Justice, and not to grieve 
his subjects. Is heso -unwise to clıarge theın 
- and himself without cause, with providing of 
slips? What benefit comes to him byit? Surely 
to tell a Iye will be no advantage to him; he 
were a king of wickedness to lay a charge on 
the subject to no purpuse; thus he shall charge 
himself and his suljjects about nothing. Does 
any man tlıink he will put a burden upon his 
subjects without cause? We have a good king, 
aud-our imaginations oughit to be good of him. 

The fourth assertion ıs, that the kin hath 
power to compel them to tlıe contributing to 
this charge. ‘This power of the king is a spe- 
cial prerogative, and if good at common law, it 
taketh away the statute, when it is pro bono 
publico, to deiend the kingdom. 

The general words of a statute shall never be 
construed to extend to it: the charter of king 
John shall never take away the king’s preroga- 
tive, neither the statute De Tallagio non Con- 
cedendo, which I agree to be a statute, and so 
my lord Coke allows ittobe. Now tbisppwer 
ofthe king, of which I argue, is a special pre- 
rogative in poiut of government; it is a pro- 
prium to a Sceptre guarlo znodo, therefore tbe 
general words of a statute shall never be con- 
strued to extend unto,it; as ifthe king hath a 
special interest in land by the prerogative, it 
doth not pass away without .precise wurds, as 
the books are infinite in it. _Ifthe king grants 
away land by his letters patents, parcel of a 
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forest, without special words, this shall remain 
subject totlıe furest-laws still: so many cases 
may be put, when general words of a statute 
extend not to a particular preragative. If 
general words of the statute should take away 
these aids, why do they not take away the aids 
of © pur faire fitz chevalier, et pur file marier.’ 
since that general words may include them as 
wellas tbis? But you all grant that these aids 
sre nottaken away, and by the same reason I 
conceive this rermains. in 

My brether Crawley held that special words 
in an act of parlisınent could not take away 
his prerogative, because it would have been an ' 
act against reason. Iwilltell you wbat I have 
heard adjudged in this case. In the parliament 
held 1 Jac. there were two things expressly 
moved: One, That there might be no wardship 
or tenure of the king : The other, that the king 
might not allow surveyors. To these ques- 
tions, after long disputes, it was answered by 
the whole parliunent, that such an act of par- 
linment to top the prerogative of tenures would 
be void, because it ıs inherent in the crown, for 
every man holds immediately or mediately of 
the king. And 2 Hen. 7, an act of parliament 
to restrain the king’s non obstanle to dispenge 
with penal laws, as not to pardon murder, is 
void; bis person and royal prerogative cannot 
be restrained by paıliament. ThusI have done 
with ıhe former aud larger part of my argu- 
ment. 

Now Icome to see if tbe record will main- 
tain that which we have here, and I think it 
will bear it both for matter and form. First, 
let us see whether there be substance un 
to shew that there is danger sufhcient for this 
BEropalive to require aid and assistance ;- and 

think there is suflicient, the French king, the 
Spaniard, the Low Countries, all up in arms; 
who knows what danger this kingdom may be 
ind and if the king say it is in danger, it.is not 
traversable; if tlıe king had said no more but 
this, pro defensione regni, without any more 
saying, it bad been suflicient. It also recites 
that there were predones, piralz, that tuok 
away both men and ships; and that foreign 
provision was making to take away tlıe domi- 
nion of the sea; and that all this was “ ad gra- 
* vandum regnuın nostrum :’ and therefore com- . 
mands a slıip to be provided ‘ ad defensionem 
“ regni.’ Here the danger is general, and there- 
fore the defence must be general. —An indif- 
ferent and equal assessment is first to be made, 
and then the overplus of the provision to be 
restored accordiug fo the writ; for until tlıe 
money be had, how can the provision bemade; 
Though it has been said, let tlıe ships be first 
built, and then make the assessment ; that can- 
not be, for with what shall the provision be 
made ? The ınoney must do it. 

For matter of precedents, as Danegelt, &c. 
I do not much stand upon, because I had not 
time to peruse them, but conclude on my 
former reasons. 

My Lord Chief Justice asked him what his 
advice was; he answered, 
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My advice is upon the whole matter, that 
the barons finding the other process of court 
and Sci’ Fa’ to be according to ıhe Exchequer, 
(for that I leave to them) Judgment shall be 
given that Mr. Hampden shall be charzed with 
the 205. with this limitation and condition, that 
none of it comcs to tlıe king’s purse, for if it 
do, ıny opinion is against it. 


The Aucuuert ofSr RICHARD HUTTON, 
kot. one of tue Justices of his Alajesty’s 
court of Common-Pleas at Westininster, 
in the Exchequer-Chamber, id the great 
Case of Suır-Moxer. 


The king by bis Writ 4 Aug. informs us that 
there were gathered ‘ piratz ac maris grassa- 
€ tores,’ aud that they were gathered together 
in hostile manner to hinder our merchants from 
bringing their goods into our ports; and recit- 
eth, ıhat there are wars abroad, and that con- 
sidering these perils and dangers, and that the 
defence of the kinzdonı consists in the defence 
ofthe sea, which at all times belonged to this 
kingdom, and that the charge of defence is to 
be borne by all; and the king is loch that in his 
time such an honour as the dominion ofıhe sea 
should fall away or be diminished, and not be 
defended, hath therefore sent a Writ to the 
sheriff of Bucks (as to other counties} to provide 
a Ship of such a burden against the 1st of 
March, and to come to Portsmouth, and tlıere 
to remain for 26 weeks, and to do as shall be 
directed them for the defence of this kingdom. 
And the Writ directed, that all ıhat are in- 
habitanıs shall be assessed for the providing of 
this ship with men and ammunition.—By force 
of this writ, Mr. Hampden being assessed at 20s. 
there went forth a Certiorari a year and a half, 
after, directed to the sheriff of the county of 
Bucks, to certify what sums they had assessed 
by virtue of tkesaid Writ 4 Aug. and there 
are two several certificates returned into Chan- 
cery; one, that Alr. Hampden was assessed 
at 205. the other, that he hath not paid it. 5 
Maii 13 Car. theking, by mittimus out of Chan- 
cery, recites that when he awarded the Writ 
4 Aug. ‘Salus regni periclitabatur,’ and that 
ıt was for the defence of the kingdom and 
secarity of his subjects; and doth send this 
Writ 4 Aug. the Certiorari, and Mittimus, to 
the barons of the exchequer, and commands 
the barons to do that which appertains to jus- 
tice to be done. Whereupon a Sei’ Fa’ is 
awarded; whereunto Mr. Haopden hath a 
rn and demanded Oyer of the Sci’ Fa’ 

ittumus, Certiorari, and the Writ 4 Aug. aud 
hath demurred generally; and Mr. Attorney 
bath joined in demurrer : and how this Sci’ Fa’ 
‚ heth, is the question, 

And I am of opinion that this Sci’ Fa’ doth 
not lie, and that Judgment in this case ought 
to be given against. the kmg. For the better 
en of the court, I shall observe in 
the method of my proceedings, 

1. Whether a charge of this nature may, by 
the king, be imposed, by original writ only un- 


der the great seal,. without a parliament. 
Wherein I hold it cannot be proved by any 
authority or reason, unless in time of actual 
war and invasion. 2. I will answer those ob- 
Jections only made formerly by them that have 
argued, that these statutes do not extend to 
thıs kind of prerogative, and that this prero- 
gative is not taken aweT by any of these sta- 
tutes. 3. Iwill answer the precedents, both hy 
precedents of equal nature, and by some rea- 
sons, whereupon I will conclude, that this pre- 
rogative and power, which is monarchical, ıs 
included and taken from the king, and that 
must be done by parliament. 4. I wıll an- 

swer some objections that now have been ° 
ra:sed, and were before made by Mr. Solicitor. 
5. I will just open the writ, that it neither con- 
taineth matter sufficient ın tbe writ itself, nor 
is there matter to warrant any such levy asis 
pretended ; neither is’the same lan ful, nor can 
ıt be mended by Mittimus, nor can be com- 
manded by those sheriffs that are no sheriffs in 
this case upon the matter. 

Now, as my brother Jones hath taken a 
great deal of pains and time, I wıll not be 
drawn from my own order by what he hath 
said; but answer him in his argument. 

1. Essay, that tlıis power of assessing of mo- 
ney, being a great charge, caunot by the law at 
this day, unless in time of actual war, be im- 
posed upon the people by act of parliament.— 
The acts of parliament tbat have been men- 
tioned, tbe first was Mag’ Char’, which is an 
antient and great statute; it cometl unto us 
with an insperimus from Ed. 1, confirımed thirty 
times ; the words are, ° Dedimus et concedı- 
€ mus has libertates subscriptas in perpetuum, 
€ Nullus liber homo capiatur vel imprisonetur, 
€ aut dissessietur de liberortenemento suo vel 
* libertatibus, &c. aut aliquo modo distringatur, 
€ aut in carcerem mittatur, nisi per legale judi- 
€ cium parium suorum, vel per legem terrz.’ 
King William the Conqueror made these laws, 
and swore men to those laws. And then king 
Edward, in the last chapter, commands then 
to be kept, and he will keep them so long as 
concerned him and all his people for ever. 
And for this they granted him a fifteenth part of 
all their goods, and it is a statute here to this 
day, Stamford, fol. 172, to be tried per pares, 
as the barons at thıs day have for their trial 
the privilege of this statute. 

The next statute is 25 Ed. 3, chap. 5, recit- 
ing, “ And forasmuch as divers persons, &c. we 
€ have granted for us and our heırs, that we shall 
“not draw such aid and pride into custom for 
* any thing done heretofore, by any other rule 
€ or precedent that may be found.’ So there is 
now not only for taxes for war, but for any 
other business whatsoever, ‘ farsque de com- 
“ mune consent de touts la realm,’ saving the 
antient aid and prizes due and accustomed. 
And this saving-is nothing, for this statute ex- 
tends to no particular; for ifany extend to aid 
by tenure, all England is not bound to this, but 
some few. The statutes extend to such aids 
as the whole kingdom is subject unto; none 
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will say that all the kingdom holds uf the king 
€ pur ffils marier, &c? 

The statute of 34 Ed. 1, concerning certain 
liberties granted by the king to his commons, 
this is printed anno 1534, 25 Hen. 8. No tail- 
lage to be taken or levied to us, our heirs or 
successors, without tbe good-will and assent of 
tbe archbishops, bishops, ‚barons, and other 
burgesses and treemen of the realm. This sta- 
tute hath been quarrelled withal, but the words 
are very effectual. 

Tbe statute of 14 Ed. 2, agreed to be perpe- 
tual by my brother Jones, for my part, I can 
see no reason why it should be 30. The sta- 
tute recitetb, that whereas the barons and 
commons of the realm have granted of their 
good free-will she king an aid towards his wars 
as well on this side the sen as beyond, of the 
nıinth sheep, the ninth sheaf, &c. and the ninth 
part of all their goods, we will and grant for us 
and our heirs, that the same so charged shall 
not be brought into example to make any nids, 
he dotb not say such aids, but by consent in 
parliament. No man can say against these 
words,'they are so fulland absolute. The statute 
25 Ed. 3, enacts, that none shall be compelled 
to find hobbellers ; “Si il ne soit per commune 
® consent in parliament.’ The reason given in 
the parliament-roll, is very observable; * Car 
€ ceoest incounter le droyt del royalme.’ These 
words are in the roll, yet left out in tbe printed 
statutes, but the reason I know not, This sıa- 
tute of 25 Ed. 3, is confirmed by the statute 4 
Hen. 4. 

The statute 1 Rich, 2, a very good statute, 
though in a young king’s time, enncted and 
done by the lords and commons : There have 
been many inventions to charge the subject. 
Now Hen. 4, invented many benevoleuces, and 
that is recited, that whereas divers inventions, 
&c. (all the world I think is full of inventions) it 
is enacted from henceforth, that the subject 
shallno ways be charged with any such like 
charge. They gave it the name of benevolence, 
but indeed they were impositions, and great 
charges were collected with that naıne. 

I conclude with that statute of this king, the 
Petition of Right, which reciteth the statute 
De Tallagio. Very many particular things are 
mentioned there, men are not to be compelled 
to lend money without common assent in par- 
liament; which is a confirmation of these sta- 

“tutes. I have done with the statutes. 

For tbe authority of the year-books; I will 
confirm those two authorities cited by my bro- 
'ther Crooke, though my brother Jones slight 
the authority, 13 Hen. 4, the principal case be- 
ing then a grant of an oflice of measuring of 
cloth and putin practice, and being granted 
out of parliament condemned to be void; for 
the kiog cannot grant any common charge on 
his people but in parliament. And though my 
brother Jones said, that perhaps such a charge 
was damnum, yet not injuria; surely had not 

there been more in it, it had not been damned 
as illegal. 

The other’ authority is that of Fortescue; 
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"though my brother Jones, in that book, doth 


omit that which is material ; for that man he 
was sworn chief justice of England, and after- 
wards made chancellor, who saith expressly in 


| his 9th chapter, that the king of England can- 


not alter any law; Thathegovernetl his people, 
not only by royal, but by politic power, and 
can lay no charge upon them but by parliament, 
"The kıng can change no law, nor make land 
gavel-kind which is not, nor make land divisi- 
ble which is not; which ‚he might do ifit were ° 
‘to be done by power royal. And Fortescue 
concludeth with this excellent saying, fol. 26. 
6. * Rejoice therefore, sovereign prince, and 
“be glad; for the law of your realm admi- 
‘ nistereth to you and to your people no small 
© comfort and security, &c. Prerogative ° 
€ strengtheneth the subjects liberty, and their 
‘liberty strengıheneth the king’s prerogative.’ 
Cap. 38, is full and strong against the king, 
which my brother Jones was pleased to omit. 
The king may by his oflicers take necessaries 
for his house, nevertheless he is bound to pay 
for them; for by the law he ought not to take 
away any of the subjects goods without making 
satisfactıon for the same; neither can he lay 
any taillage, subsidy or other burtlien, or make 
new laws, or alter old, witbout express agree- 
ment of his people in parliament. 

I bave done with the positive part of my ar- 
gument, I will not trouble you long; I will 
answer some objections now made, and hereto- 
fore made against these,statutes. 

: First, For the statute De Tallagio non Con- 
cedendo. True, it is very probable 'that it was 
no statute, but an extract out uf the statutes of 
25 Ed. 1, which ıs upon record, the other not 
being to be found upon theroll. Itwas averred 
una voce, it was a statute, though not without. 
probability it was no statute, as it was learnedly 
observed by Mr. Solicitor, in respect of the 
king’s absence beyond the seas. Only I collect 
this out of his argument that he thought that 
that statute did reach very far against the king, 
which he could answer no way, but to take ıt 
away ; therefore he thought it a statute of some 
force. —Next, my brother Berkley would have 
the statute of 14 Ed. 3,to be but a temporary 
statute, and but during the continuance of the 
wars. The first part of the statute is absolute, 


but the latter part is but a temporary statute, 


and but during the continuance of those wars. 

But it must (the former part thereof‘) needs be 
erpetual, for it is granted for tbe king and his 
eirs. 

The next objection is by my brother Jones 
and my brother Crawley, That this power royal 
is part of the prerogative appertaining to his 
person, and inherent to the crown, a proprium 
quarto modo, so inseparable, that an act of par- 
hiament cannot take it away. | 

I confess there are some inseparable prero- 
ie belonging to the crown, such as the par- 

iament cannot sever from it. And I will 
prore to you out of books, cases and statutes, 
that the king cannot release his tenure in ca- 


‚pite, It was endeavoured that a law should be 
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inade that the court of wards sheuld be shut 
up, it was resolred ıt had been a void law; 
such ıs the care for tlie defence of the kingdom, 
wluch belongeth inseparably to the crown, as 
head and supreme protector of ıhe kinzdom: 
So that if an act of parliament slıould enact 
that be should not defend the kinzdom, or that 
the king should have no a:d from his subjects to 
defend the kingdom, these acts would not bind, 
because they would be against natural reason. 
But in our case here, there is no such thing; 
for there is no act that restrains the king to lay 
any charge at all, but oniy ties him to one 
speans, by which he would come by it, to wit, 
by parliament. If before ıhe statute a man 
alien land held of the king without Lcence, the 
ki:g shall seize the land, and have it forfeited 
to him and Liis heirs for ever. Now by that 
statute the prerogative is restored to a reasona- 
ble fine only ; this was as inherent in his person 
as any thing could be, and yet it is restrained 
by parliament. 

Before Mag. Char. \he king might take any 
man’s goods for his prorision, and cut any 
man’s woods down, to build or repair his cas- 
tles: yet since that statute it is enacted, ° Nul- 
* lus vicecomes nec ballivus noster capiet 
€ equos, &c. nisi reddat liberationem. Nec ca- 
‘ pıemus boscum alien’ ad castra vel ad alia 
 agenda no tra, nısi per voluntatem illius cujus 
© boscus ille fuerit.” And to this day this sta- 
tute is of force, that the king cannot take these 
tlungs, nor use his prerogative.—The preroga- 
tive of “ Nullum tempus occurrit regi, is a 
great one; yet ih some case of lapse of 
churcbes, this prerogative is taken away by the 
statute of 25 Ed. 3, cap. 1, wbere the king 
ar for him and his heirs, not to present 

ut m his own ume: and this being pleaded 
11 Hen. 4, fol. 7, is adjudged against the king, 
notwithstanding the rule of “Nullum tempus 
€ occurrit regi.’ 

The statute of 7 Hen. 8, c. 3, concerning re- 
straint of informations, and that of 21 Jac. 
wbereby the king excludeth himself to make a 
title to any land, whereof be had not been in 
possession within 60 years before this time, he 
was tied to no time, but unlimited ; yet this 
great prerogative is thus bound. 30 Ed. 3, 
cap. 10, parliaments to be holden ewery year 
one, or oftner if need be, becayse of divers mis- 
chances that may happen. It isto be acknow- 
ledged as a gracious farour from his majesty to 
his subjects, that he would admit of this case to 
be argued in any ordinary court of justice, and 
not refer it to the parliament, to which place 
all such weighty causes are most fit to be re- 
ferred. I am satisfied in my cunscience he 
would do nothing in this case, ıf he were justly 
informed, or may be informed he ought not to 
do it by law. 

‚The laws of E d mutari non polerunt, 
without consent of couusel gathered together : 
‘ Si inusitatum emerserit,’ saith Fortescue (as 
the case of ours is) it is referred to the next 
parliament; ‘si aliquid inconsuetum,’ then it is 
to be put to the parliament. 


2 Ed.3,fel.7. There ariseth anew ques- 
tion concerning the statute of Winchester, 
about recovery by actions against tbe coanıy 
wbere robberies were commitied; tbere the 
case ın respect of ıhe difüiculty was referred tn 
the parliament, and there the shenifl was warn- 
ed to have bis money.— You shall see a notable 
case in the Register fol. 224, among the writs, 
of two that were at York, and served by aclerk 
in tlıe Chancery tbere to appear at Rome ; and 
be:ause of this contempt they were committed 
to prison, and a writ came to bail them, re- 
turmable coram nobis in parliamento : so mat- 
ters of difüiculty were adjourned iato parliament. 

Westminster 2 cap. 28. “ In nova causa fiat 
 novum remedium in parliamentq.” To resolve 
cases of difhiculty, statutes haye enacted that 
there should be two parliaments every years, 
viz. 4 Ed! 3, c.4, which was a great confhrma- 
tion of the liberties of this realm. Littleton 
110, 180, ie ought to be frequent. I 
know not how it comes about, that this king- 
dom which hatb thus long flourished by parlia- 
ments, should now forget ber frequent kmd of 
government by parliament, whetber by reason 
of someıhing past, or some disaster now fallen 
out, that this which is the antient way (I do not 
say that parliaments is the government, but 
kings have governed by tbem) is so much out 
of aıse now-a-days.—I do not prescribe power 
to the parliaınent to gorern the reaim, but te 
public have been governed by ıhe parliament. 
There was seen wo much of 'the ambitioas hu- 
mour of some in thelast parliament, that stirred _ 
up nothing but confasion and discontenument, 
as we now feel it (o our great prejudice. 

Now I come to precedents. First, that of 
Danegelt hath been objected; of wbich ıhere 
were two kinds, as sır Ilenry Spelman in bis 
Glossary observes; the one ad pacaudum, the 
other ad coercendum Danos ; great sums of 
money ihey had to go home again, from 
12,000/. to 48,000. per annum; and it was 
raised ın three years: ıt was continued until 
king Stepheu’s time ; at which time it is saud ıt 
was released. For my part, I see not but that 
it might now be put in use as furmerly, had ıt 
aot been for those statutes of Ed. 1, and Ed. 8, 
before-mentioned : for it was not laid down 
when the danger ceased, but was continued 
and taken up by prioces when they had a mind 
to it, as by William the Conqueror, and Wil- 
lıam Rufus; but since tbese statutes it was 
never taken (and lıere he read the words of the 
statutes.) So if these statutes took that away, 
why do they not bind in our case? Which is a 
full answer, in my opinion, to that and all other 
Be before these statutes: there have 

n shewed 200 on each side; but I say, it 
had been better they had never made use of 
them. So to all the precedents made before 
the statute De Tallagionon Cancedendo, I give 
tbis general answer, to be of no force. 

For the precedents in Hen. 3's time, which 
were many; yet in those commissions for pre- 
paring of galleys, after they were made they 
were at the king’s cast: This may be done at 
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this time. — And with the statute of 14 Ed 3,1 
answer those precedents of the 10, 11, 12 Ed. 
3, and by the way observe the times that were 
then, that statutes were forced to be made to 
zemedy those evils; and surely those were the 
burdens amd unreasonsble taxes which the king, 
ar ıhe 19th year of hisreign, confessed he had 
oppressed his subjects with, and desired the 
ınight be forgotten, because he was urged to it 
bby his necessities, and not for any illend of his 
own, (and so he caused the record itself to be 
rend openiy before all the Judges.) 

2 Hen. 4, 2 Rich 2. A general assembly 
called and resolved, That money could not be 
raised but by parliament. Since this time, all 
the precedents that have been vouched were 
for arraying ınen, and putting them in readi- 
ness. 

28 Hen. 8. There were some forced upon 
their own charges to go to suppress some re- 
bels ın Lincolnshire, but afterwards were re- 
compensed for their charges; saith the Re- 
cord, Our pleasure is to send a messenger, 
anı on a bill of charges be shall satisfy them. 
1 do agree, and there are many statutes that 
men should be arrıyed, as the statute of Win- 
chester, which are only preparations to make 
men ready. 

Now for that which hath been urged by Mr. 
Attorney excellently well, that the king by the 
law of the land, hatb a prerogative in the lands 
and goods of his subjects ; so that in some 
cases, the sheriff may for him break open a 
man’s kouse, and the like, because otherwise 
he cannot execute justice.—True, the king 
hath such a prerogative, and fit it should be 
used ; for otherwise justice could not be admi- 
nistered, as it is in many cases, the sheriff, 
though a verdict by default, hath power by' 
prerogative ofthe king to break into the house, 
andgive possession ; for otherwise justice could 
not be administered, ıf all laws were con- 
temned: for which contempt the king may use 
his power.— Again, the king of his own charge 
maintains his courts of justice, and is bound so 
to do, 39 Hen. 6, 34 Hen. 6. And in lieu of 
these charges the law gives him those fines and 
other duties ; so there is upon the matter a 
quid pro quo: but where there is an interest in 
a subject, he cannot take it away without his 
cunsent, as he may do it in murage and pont- 
age, and the like ; for there is a particular be- 
nefit to the subject. So I think I am almost 
at an end ofanswering the first and second 
part of the precedents; the antient time was 
one way, and te modern time another way. 

In Ed. 4, Ric. 3, Hen. 7’s times, they are 
all for wages ofthe mariners, certain allow- 
ances they had ; what a week, what a day is 
set down.— But you say, here in this case ap- 

ars no money to be paid by the subject, but 


on ‚for a ship to be provided by the sheriff, . 
an 


not any money to come into the king’s 
purse.--] must conclude this part with what is 
agreed by all, tbat if this writ had been to levy 
money, it had been void.—As I do take it, the 
writ is to propare a ship. of such a burden ; so 
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the ship is the matter : then give me leave to 
say this, and I say, as it appears plainly by 
the record, ıhere was no ship prepared at all; 
then if no ship, no writ can be had against him 
for disobedience. It is known to all the world, 
it is not ships, but Sbip-Money : Ship-Money 
is in every man’s month. It hath a name of 
preparing ships, but the end ofit is to prepare 
money, as in Yorkshire 12,000.—If the pro- 
vision of a ship had been expressiy alledged, it 
might bave been traversed, and therefore Mr. 
Hampden’s counsel could do nothing but de- 
mur ; and by demurring, they coniessed .no-. 
thing but what is materially and suficiently 
alledged, so that it might have been denyed by 
a traverse.—But you will ubject, that I did 
subscribe to a contrary opinion, and set my 
hand unto it.—To this, for my own part, Imust 
say, and I can truly say it, 1. My ee opi- 
nion was ever against it. I did subscribe, but 
it was but for conformity ; for it is known to 
all, when a great number meet togeiher, the 
jJudgment is that which the greater number 
saith : besides these words to which we sub- 
scribed are no wise pursued. 

2. Our opintons were very suddenly required; 
for the king’s letter bears date Feb. 2, and our 
opinions upon it bear date Feb. 7, fullowing ; 
and it was in a case wherein we never heard 
any argument : and we usually do, and God 
forbid but we may dissent from our private opi- 
nions upon a better reason heard. But I am 
of the same opinion now that I was then. — But 


ae be said, we mighg have done it more ad- - 


sediy. Noman of us but sometimes delivers 
his opinion, and yet after we have heard an ar- 
gument, have changed our opinions, and gone 
cuntrary to our former judgment. 

3. Ifafterany arguments heard I had been 
of the same ‚opinion that was delivered, yet 
this writ doth not pursue the direction thereof; 
for though we agreed, that the king might 
charge in cnse of a general danger, yet this was, 
and ıs intended, not a danger of pirates, but an 
imminent necessity, and apparent danger, 
which could not be avoided. For I do agree 
in the time of war, when there is an enemy 
in the field, the king may take goods from the 
subject ; such a danger, and such a necassity, 
ought to be in this case, ns in case of a fire 
like to consume all without speedy help, such 
a danger as tends to the Srerthros of the king- 
dom. Give me leave to say, that kings of 
England have exercised great power in takin 
this to themselves. 17 Hen. 8, ın the Cardinal’s 
time, it was counted lawful to send forth com- 
missions throughout England, to take a sixth 
part ofthe subjects goods; whereupon many 
upon refusal, were sent to prison; the lord 
Cobham among the rest sent to prison from 
Hantingdon to London : at length Norfolk and 
Suffolk grew to such a heat for taking away 
their goods in that undue manner, that the king 
was forced to call a great council, who sup- 
pressed those kind of writs; and the king laid 
the faule upon the cardinal; and the cardinal 
sajd it was the advice of the king’s council, and 
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they denied it ; so be bnre the shame.—So ın ı 


the time uf queen Eı.zabetbh, win was a gr 
ces and a glorısus Queen, vet ın Ihe end of 
ber reı;n, nheiher thruu_lı Cıwetuuss ess, or by 
reass0 vl lie wars that CalLe upou ber, I now 


nut by what Cuutıstı, she ues.ren benervience; : 


the stitue uf 2 Ku. 2, nn passed, ya 
went far, that by cumenisst.2 a0 «urection 
INoTIer was zattiered ın ererv ınn ol Curt: »ud 
I ıny«elt, tur mv part, pad Cs. Burvten'be 
queeu was aulszıned Ir her JUI_e, Tb Us 
kıud of pruceesung was Alus. ıt law 2 ec gave 
dirertisusto pay ail 2.ch zu.5. a» were cul- 
lecu.d, back; ud ss I (an al. the rest uf wur 
hause, and as I nk u: vr.er houses too, Lad 
my Ds. repi...i me agan: aud pravy Coun- 
schors were «nt down to all [ arts, to tellibein 
that ıt was for ne defence of the realın, and 
it sıould be repand them again. 

Nuw fur tie esceptions to the writ itself, I 
Must alswer my brutter Berklev, that no al- 
lezation atrerwards (if the writ be not good) 
will Leip ıt. Ihe writ is said to contain matter 
suincient, * Quia datum est nubis inteiligi quod 
€ quid ıın piratz naves et bona su}.dıtor’ nostror’ 
“ &c.' and lead our men into miserable capti- 
vity, and provide ships, marincrs, &c. “ ad gra- 
° vandum regnum nostrum.’ Now here is no- 
thing fur the defence of ıhe realm, no “ cognos- 
*cımus hostium adventus ;’ as the writs did 
anuently run. Again, pirates are to be with- 
stoud wıth ordinary deience, wluich appertain- 
etli to the king himself; but for extraurdinary 
defence agaiııst invasiog, when the kingdom ıs 
like to be overtlrown, there ind.ed the whole 
kingdom is to contribute to the deic:ıce. And 
our resolutiou was, when such a danger was 
AP the whole kingdom in danger, then 
the defeuce to be extraordinary. 

But you object, that though tiere be no dan- 

er set forth in the writ, yet in tlıe mittimus it 
ıs certified, ‘ Quod salus regni periclitabatur.’ 
— The writ issued 4 Aug. 11 Car. the mittimus 
came not out till near two vears after: now 
the counsel perceiving the first writ was not 
sutficient, they politicly add to the mittimus 
this clause of ‘salus regni periclitabatur :’ so 
this coming so long after, cannot make that 
wbich was not legal ab initio, to become good 
by matter er post factum ; this could nut be 
helped by any subsequent matter, as in case of 
a fıne, &c.— This was much stood upon by m 
brother Berkley; but I shall answer him wit 
two cases ot to be denyed: the first, Vernon’s 
Case in the 4th Report. A man conveys land 
to the use of himself for life, the remainder to 
1.S. for life, the remaiuder to bis wife for 
her jointure, though in this case I. S. die 
before her husband, so tbat now it falls out 
to be as a«vantageous to the wife, as if it 
had becn limited her immediately after the 
deatlı ofthe husband : yet itisresolved, because 
it is not so limited in the beginning, no good 
jointyre to bar her of her claim to her dower. 
—Also in Chenie’s Case, 5 Report. A will 
uncertain (and so not good) shall not be holpen 
by au after-averment subsequent to alter the 
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estate : so it ıs in our ca«e, if the writ were not 
legal! when ıt tirsı sssucd, no subsequent matter 
spalı make ıt good. 

Tbe writ commands the sheriff “et quos 
© rebeiles ınsenenit’ to ımprison, and to distrain 
all sucn as reiuse to pay. Tkis is directly 
azan..t the statute of Mag’ Char’ none ought 
L, be olstrained or ımprisuned, but by the 
ian ut Judginent ol bi» peers, and accordıng 10 
"be law» ot the land ; ıt was never Contaıned 
ın any writ beivre, nor can any such wrıt be 


" miaıntainedg —Besıdes, the words of the writ 


are In rate every man * secundum statum et 
“ facultates,’ shall the »herif be a judge and 
party ? li the assessment he done according to 
tbe writ, be must be Judze and party: never 
such a writ before. All shentiis must pay no- 
tlung Uıem-elves, or every sberiff must assess 
himself, 8 Hen. 6, Dyer 320. So, for tbe rea- 
sons aloresaid, 1 bold the writ to be against 
law. 

Agzin, no ship was prepared: if it had been 
prepared, it had been ıheır own goods ; if not, 
ıt ınght have been pleaded ılat there was 
never a ship ; and then the sheniffs might have 
been punished for not obeying the kiog’s com- 
mpands.—Iı hath been said, he hath confessed 
all matters contained ın the writ; whereas ın a 
demurrer he confesseth no matter of fact, but 
what is sufüciently set down, 30 Eliz. Coke 
23, resulves the same. 

But to the writ ofSci’ Fa’ I conceive it not 
l.eal; no such writ can go forth to two she- 
rıtis of one county, they being neitber of them 
sberiff at this time; for it went out after they 
were out of their sheritf-wick: therefore some 
return should have been made by ınquisition. I 
never did see or hear of any writ tlıat went 
to two sherifis of one county, as it was to 
Bucks; and so two sher.ifs made two several 
returns. Again, this money cannot be levied 
by Sci’ Fa’, because the writ directs other 
means, either to distrain or to imprison ; there- 
tore not by Sci’ Fa’, for ‘it is contrary to the 
words ofthe writ. And secing the sheriff hath 
not followed that cCirection, he must answer the 
contempt. 

But here to answer my brother Trevor ; I da 
agree in some cases of a certilicate, or present- 
inent, that a bridge was out of repair, or a 
high-way stopt, there shall go a Sci’ Fa’ ars 
that; but that tells to wbom the money. s 
be paid. But here the writ doth not demand 
the money to be paid to the king for not pre- 
paring a ship; that must be by office or in- 
quisition on reoord, if a legal certificate, as it is 
2 Ed. 3, fol. 2. Tbe king cordmands tbe she- 
riff of Leicester to summon I. S: &c. to come 
and meet him with aid, to go into Scotland ; 
he spent the money to a great value : there 
went a writ out of the exchequer to attach 
this man : yet after long debates it was held 
fit, tbe king wust be inforıned by matier of 
record. 

I agrce, that the king, as he is lord of the 
sea, may lay impositions ; but then he ought to 
defend ıhe merchants goods from pirates. That 
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famous Case of Mich’ 4 Jac. in which casc I 
was of counsel, of an Impösition uf 5s. a tun 
on cürrants, one Bates stood out, and would 
not pay it; adjudged that that Imposition was 
lawful, for the king maylay an Emposition ; for 
hhe hath the rule ofthe sen, and hathı power to 
kinder merchants to traffic; and if they trafüc, 
hhe secures their goods.— To conclude with that 
which my: brother Berkley said, that the sub- 
‚Jects of England are free men not slaves, free 
men not villains. Here is no apparent neces- 
sity of any invasion; therefore by law, they 
cannot be thus compelle to part with their in- 
terest in their goods. If there were any ap- 
parent necessity, they were without limit or 
stint. Thus have I, with as much perspicuity 
as those imperfections which attend my age, 
would give me leave, set you forth ıny reasons; 
and witbout any farther protestation I con- 
clude, both for matter and form, that you are 
Not to gire Judgment for the King. 


Eu [ou ne U 3 


The Orınıox ef Sır JOHN DENHAM, knt. 
one of the Barons of his Majesty’s Court 
of Exchequer, in the great Cnse of Suır- 
Money, presented in Wrising. 

May it please your Lordship; I had pro- 
vided myself to have ınade & short argument, 
and to have delivered my opinion, with my 
reasons: but by reason of want of rest the last 
nieht, (my old disense being upon me) my sick- 
ness and weakness are greatly increased, inso- 
much that I cannot attend the business, as I 
desired. And if my Opinton be required, it is 
for the Plaintiff. un: 

Serjeant’s-inn, Fleet-street, May 26, 1638. 


Sir Joan Dennam’s second Gerriricatz, di- 
rected to the Lord Chief Justice Bramp- 
ston, 28 Mari 1698. 


My Lords; Understanding that snme mis- 
construction was taken Iıy some, ofthe decla- 
ration of my opinion, which I desired your lord- 
ship apon the last Saturday to delirer in my 
name; for further satisfaction therein I hare 
sent again, although I was most desirous to 
have passed ıny vote in silence in this work of 
weight, by reason I heard not the four last 
argument3: yet I delivered my opmion for the 
plaintiff, which I took to be Mr. Hampden, by 
reason it appeareth by the Record that he 
coming in upnn process, ° @ueritur de’ colore 
€ premissorum graviter vexatum et hoc minus 
€ juste;’ which satisied me that he was plain- 
uff; and therefore I now declare my Opmion 
for Mr. Hampden who did demur. 
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judgment on record, (according to our daily 
experience in the exchequer) there must pre= 
cede sbme& Judginent in that or some other court 
of record, whereby his majesty ınay be intitled 
eitber to the lands or goods of a subject, as 
namely where seizure of goods ıs made for’ his 
majesty either upon outlanries, attaiuders, or 
matters of the like nature ; as in cascs of sei- 
zures in tlie court of Exchequer, where seizures 
are given by statutes; yet without a judgment 
m that court upon a trial for the king, the 
goods are nor ta be recovered to the use uf the 
king as forfeited. 

‘ Upon consideration whereof, and comparing 
the same with his majesty’s royal writ, I find 
no judgment thereupon had nor given; which 
were thie chiefest reasons of. my Opinion fer 
Mr. Hampden. . 


The Arsument of Sir HUMPRRY DAVEN- 
PORT, knt. Lord Chief Baron of the Ex+ 
chequer, in the grent Case of Irıp-Monex 
in the Exchequer-Chamber. 


My Lords; There have appeared unto us 
upon this Record many several arguments, and 
excellently made; it comes now to my cuurse, 
to express myown opinion. It appeareth upon 
this record, that Pasch. 13 Car. a Sci’ Fa’ is- 
suerl out of the Exchequer to the sheriff of 
Bucks, reciting, Whereas several sumsofinone 
mentioned in a schedule to that writ aa, 
by virtue ofthe Writ 4 Aug. assessed upon se- 
veral persons for providing ofa ship, were not 
paid, whereby he was commanded, ‘ quod scire 
‘ faceret,’ to tliose several persons in the sche+ . 
dule annexed nanıef, to appear in the Exche- 
quer, Octab’ Trin’ 13 Car, to shew cause why 
they should not pay those sums of money as- 
sessed upon them. Thereupon a Certiorari 
9 Mar. 13 Car. was directed to the sheriffs of 
Bucks, to certify the sunıs, and the several per- 
sons upon whom they were assessed, and of 
the warning given unto them to pay.the same: . 
The Certiorari heing returned, and in court in 
April 13 Car. Then on 5 May there came a 
writ of Mittimus out of the Chancery, by which 
the said former writs were sent to the barons 
of the Exchequer; which Mittimus recites the 
Writ 4 Aug. and not the Record itself: and 
the barons are commanded, that they should 
thereupon proceed, as by the Mittimus is re- 

vired. Upon these Records, thus certified, 
there issued out of the court of Exchequer a 
Sci” Fa’ that is now in debate, which was 
awarded against the parties mentioned in the 
schedule; and Mr. Hampden being returned, 


I shall only deliver these two reasons for the ! hath appeared, and demandeth Oyer of the 
maintnining of my opinion. The 1st is, that | Writ 4 Aug. 11 Car. of the Certiorari 9 Mar, 


the kine’s majesty is ‘ sola et suprema justitia 
* reuni,” and the ruleof the law is and hath al- 
ways been, that his majesty can do no wrong; 
and tliereupon ariseth another rule of our law, 
which I gave for my second reason. 

The king’s majesty being of a corporate ca- 
pacity, can neither take any lands or goods 
from any of his suhjects, but by .and'upoo a 

Yoks 118, ; 


13 Car. and of the Mittimus 5 Mau 13 Car. 
Upon Oyer of tlıese, and reading tbem unto 
hin, as was demanded, Mr. Hampden hatlı 
demurred in law, alledging, That the writs, 
and every of them, and the’'returns ofthem 
and the matters therein cuntained are not guf- 
ficient to charge him with ıbe sum of 20s. on 
him charged: and thereugon demandeth judg- 
4 H 
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ment, il'the king will be pleased any furtlier to 
proceei upon ılus wrıt. To this demurrer, thus 
tendered by Alr, Hampden, Mr. Attorney bath 
Joined, alledging, That the writs meutinned, and 
all of them, aud tlie matters therein contaıned, 
are good und sutlicieut in law to charge ıhe de- 
fendant with the sum of 20s. and demandeth 
Judginent'tliereupon for the king; and Ihat the 
defendant Hawmpden should be charged wich 
the sum uf 20s. and thereupon make satisfac- 
tion; but to wbom is nut expressed upon tie 
record. This demurrer being thus warily Joined 
on both sides, there have been several argu- 
ments thereupon at the bar aud beiuch, excel- 
lently, no duubt, argucd, and rery fully. There 
hatlı been introduced aud pressed tu the court 
(whereof there have been several notes delı- 
vered) a number of records appertainiug to 
the question; fo far fortb, that in one of the 
arguinents at the bar, there were excellently 
well remembered, at the least above 300 re- 
cords, and great autborities. 

Upon this record, the deinurrer being thus 
Joined, ımy purpose ıs, after my meanness, (not 
being able to give an account of every parti- 
cular) to make a summary collection of what 
1 shall say, and wich that shoriness and brevity 
that appertains to be (the weight of the cause 
not deserted) upon tbe duty of ımy place, und 
upon my oath, which I have learned: and hold 
to be ‘ ligamentum fidei inter Deum et animaın,’ 
to declure unto this court what I do conceive 
to be just upon the question arising upon the 
records, wherein my meaning is to retain nıy- 
self unto the parts of ihe record. : Judgment is 
not here to be given, but a judicial advice , and 
according to tlıe number of voices here, judg- 
ment must be given ‚in the exchequer, without 
respect to any of our particular opinions who 
sit in thi» court. Ishull do my best endeavour 
to opeu untd you Such questions, as do appear 
to ıme upon the record to be aptly and fitly de- 
bated beiure us. 

. The state of the question out of the record 
will appear to be tlis, That 4 Aug. 11 Car. 
there issued out of chancery a WVrit, not re- 
turnable unto the sheriff of Bucks: This Writ 
was * inter breva irretornabilia,’ according to 
‚the stile ın that court, and in the court of ex- 
chequer. By this Writ 4 Aug. which I do con- 
ceire to be the original main ground of this re- 
cord, it nppears wlıat was the occasion und 
ground that writ was awarded. It was touch- 
ing and in respert of certain gricvous incur- 
sions by the pirates upon tlie schs, who gommrit 
deprcdations, and take the goods aud mmer- 
chandize, butlı uf Ihe king’s subjects and orhers 
that trafhic bere,and carry them into captivity; 
and tlis is said to be to tie great dumnge uf the 
kingdom.— That ihe tiines were dangerous, and 
bostile tiines, * tempora hostilia;” and there- 
Yore, it wäs fit there shauld be a courenient 
remedy provided Iıy the kingdoın for defence 
thereof; and tbereupon, in that writ, two se- 
veral wandates or coımmands are iinposed, " 

The first! was a contunnnd arıd direction to 

the sLeriff of Ile couuty of Bucks, and tu (he 



















mayor of Buckingham, und to the bailsfis a: 
burgesses of Chipping-Wiccombe, and parrin 
of the county of ne, ‘dt pro ommib" uru- 


“ nib’’ of those tuwns, and all others dwe....-; 
in that county; tliese arc the persons» who :r: 
charged. Aud by that writ, 4 Aug. they w.:: 
charged with this particular, that tbey skos : 


beiore the 15t of March then following at the: 
own costs, prepare and provide a slip uf »:: 


of 450 tous, furnished and Atted with wer, 


ammunitioo, and victuals, to be brought 1» 
Portsmouth at ıbeir charge, at or before ı:« 
said 1st day of March ; and frum thence, :, 
be maintained at t'.eir own: proper Costs ar. 
charges, for the space of 26 weeks then arı: 
following, to attend such nuble persons, 
wbum the king should be pleased to comn:: 
tlıe custody of the sea, and to pursue their d- 
rections. 

The Second sort of tlioge tw mandates de 
scends from the persons to wlıom tbe writ us 
directed unto some few, and that is upon !'= 
matter to ıhe sheriff of Bucks, and to tle 
mayor of Buckingham, and the bailifs ar 
burgesses of Chipping-Wiccombe : to these 
given and limited a power by the writ, disu.- 
butively, as ıherein is appointed, respectise'r 
to tax and assess the whole county, * secund.:. 
‘“ statum et facultautes.” And those that tier 
should find to be rebels, they should distra 
thein, or by any due means commit them t; 
prison, there to remain until his majesty serw 
forth an order for tbeir deliverance. Ts | 
do conceive to be tlie end of ıllose two man- 
dates mentioned and comprised in the Writ4 
Aug. 11 Car. 

After this Writ 4 Aug. 11 Car. almost a vea- 
and an half, then cometh the Certiorari out «: 
chanucery, dated 9 Mar. 12 Car. directed to tie 
sheriff of Bucks, who, with the other referee,, 
should certify unto the king the names of such 
persons as were assessed, and what ther were 
assessed, anti who have performed the asser 
ment, and who not. That wrıt was returnalie 
26 April then neit following. And therein 
Mr. Hampden appears as a defendant ı0 te 
Sci’ Fa’; therein was he certified to have been 
taxed to the sum of 20s. for his lauds in t.e 
town of Stoke Mandeville, und that he did re- 
fuse to pay it, and did not pay it unto him, ver 
any of the collectors tbat were appointed.— 
This being returned into chancery, and mu 
order there made, or any rule, that the sum 
iwposed on Mr. Hampden should be paid, 5 
Maii then following, in the same term cometh 
a Mittimus, reciting the effect of those wrıts, 
which’ is directed to the lurd treasurcr aud bx- 
rons ofthe Exchequer; herein the tennr of the 
writ (and not tbe #rit itself) is certitied into 
tlıe Exchequer: und withal it certticch the 
rest of the record, togetlier with the schedules 
annexed to those writs; and by that it is cum- 
mended to thie court that they sliould procecd 
to do for the further receipt aud cullecuion uf 
the sums behind, as by the law and custoın oi 
tbe kingdom of Eugland should be required. — 
Aud upon th» cerpläcate hare cometh a writ 


\ 


1205) STATE TRIALS, 13 Cnarres 1. 


of Scı’ Fa’ directed tn the sheriff of Bucks, to 
give notice to the persons ıhat were defäulters, 
that they should appear and shew cause, if 
they could say any tiung, why they should not 
be charged therewith according to the laws and 
Customs ol the realm; and the writ is sn re- 
turned: and upon that return Mr. Hampden 
appears upon the day in person, and after Oyer 
of tlie proceeding, hath demurred, 

Upon this record, tliis being the case, and 
the demurrer thereupon joined, we are to see 
what is the law and custom of England upon 
the matter extant in Ihe record; for I intend 
not to expatiate beyond the record, but to 
stick close to it, asit isin the case now de- 
pending in court, upon this record: and therein 
I shall cunfine myself to some few general 
henads, I shall not be long in any thing. 

Tbe first thing is, Whether tliese two powers 
and mandatcs mentioned in the Writ 4 Aug. 
11 Car. (the original ground of this suit) the 
one for preparation of a ship and furniture, and 
of the residue therein mentioned; and the 
other, for taxation at the pleasure of the she- 
riffs, and other persons to whom it is referred, 
and that expressed upon the motives of tlıe 
Writ 4 Aug. whether, I say, that these same 
mandates were and are good in law, accorrdling 
to the law and custom of the kingdom of Eng- 
kind, upon the matter of tlis record ; that is 
the first question : if that do fail, then the Sci’ 
Fa’ ıs atanend. If tliere be no legal charge 
imposed upon the country, then he ought to be 
discharged. 

The second question is upon tbe principal 
head ; admitting these were legal in themselves, 
accardıng to the tenor of the writ,to see then 
how it ıs reduced by the record. Therein I 
shall offer to consideration, whether on this 
certihicate,on the Writ 9 Mar. out of Chmcery, 
after the tiıne so past for execution of the first 
writ which is irreturnable, that upon that it be 
so legal, and according to the course of law 
conreyed over hy the record to be a suflicient 
ground and warrant of the Sci’ Fa’ here 
brought, is the second question. 

The third question: this writ of Sci” Fa’ 
being issued out, and the defendant having ap- 
peared, and demurred in law, whether here- 
upon tbere be such matter therein, that tlıey 
may charge the defendant with the sunt im- 
posed upon lm, so that the king may have a 
Judgment and execution upon it: that I con- 
ccive to be the last question. 

This case is a case of very grest weicht, and 
doth nearly concern every one of us to have an 
especial eye unto it. It is an usual question 
ın our books; whbereof we have much view.— 
llowever- it be in the record, to wlich we are 
now tied, it concerns the prerogative of ıhe 
king, and the estate of the suhject. In my 
eonscience I think, for the act that was done 
was a gracious, honourable, and royal act, and 
proceeding upon just cause, that there should 
be a present remedy for avoiding the inconve- 
nıence that did appear, no doubt for vur good. 
klerein, tbough it be known to every one g$lat 
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knoweth me, but especially to myself, if I par- 
take of the rule tlıat every man ıs bound uısto, 
nosce feipsum, 1 know withal, that no man is 
more bound, nor oweth a more tender care to 
preserve the king’s prerogative, and to do thar 
which may advance the same, as we are all 
bound to 36 by the great oath that we have 
taken upon our proniofion: and in that paıti- 
cular, 1 profess none ınore bound tlian myself. 
— Üpon this I have been told, and I have truly , 
looked into the recards, sö far fortlı as my 
ıneanness will give leave; and according to 
what I understand of the law and the custom 
of the kingdom of England, to be upon this 
record, I must needs say, tlıough I do confess 
for my own particular unwillingly, that upon 
this record Judgment ought to be given for the 
Defendant, “ Quod Johannes Hampden sit 
‘ quietus, &c.’ howerer with submission to the 
greater vote of my brothers. 

For first, I do conceive, tlıat this charge, 


‚thus commanded, and thus taxed, is not war- 


ranted by the laws and customs of ıhe kingdom 
of England: and shall therefore ofler to the 
consideration of the court, tlıe several discus- 
sions upon the writ. 

First, For the Writ 4 Aug. 11 Car. directed 
to the sheriff of Bucks, to the mayor and bur- 
gesses of Buckingham, and bailitis and bur-, 
gesses of Chipping-Wiccombe, “et probis homi- 
“ nibus com’ Bucks;;’ hereby are they charged 
npon their allegiance, that they should, beture 
March Ist following, prepare at tbeir own costs 


“and charges, “ per probos hamires,’ through-' 


out all the county, a ship of war well furnished,, 


| and tbat the same «hip of war they shall main- 
 tain at their own costs and charges, for the 


space of 26 weeks, to attend the king’s navy, 
for the custody of the sea, as the king shall ap- 
point and direct. 

This first point I take is not warrantable Ly 
the law and custom of England; in respect, 
being a matter of so grent a charge, and by’ 
them, being an inland county, impossible to be 
performed to prepare a ship before that time, 
being no ınaritime county, but an inland 
county : this I do take in itself, tbat this is not 
a charge to be imj,osed upon a county, by tlıe 
name of “ probos homines,’ or uf ıhe particular 
men there named, except it were by their own 
consent and approbation. And witb their con- 
sent I agree, a charge upon ° probos homines,’ 
so they receive nothing to their own uses, is 
good enongh ; whereof I find one excellent re- 
cord, 24 Ed. 1. A writ that issued out of the 
Exchequer, and’ whereof there is tlıe‘ record 
remaining to this day inrolled and certified to 
be a true copy: there it ıs directed in case of 
necessity, when the king is absent beyond the 
sea, upon information of the discovery of a 
present and instant inrasion of the eneinies in 
Flanders and France, under colour of coming 
as fishermen to surprize tlie town of Yarmourh, 
and all the parts of the coasts thereabnuts ; 
the lord treasurer that then was (the king being 
beyond the sen) the under-trensurer who had 
ıhe custody of the sen, and the barons of the 
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Exclegquer, caused a writ to he directed to tlıe 
baslıfls © prohis hominibus’ ofthattown: and no 
doubt of it, in the judgment of our predecessor 
himself, was good law, and the wric legally exe- 
cuted upon the ihstant necessity appearing. 
But Fortescue speaks not so nach of the ne- 
cessity, as hatlı been observed: therefore it is 
nat good to cnnclude upon some general words 
in him, that in no case of necessity thecharge can 
be laid; for the scope of thıe slofe hook, con- 
siıdered well, will not warrant it: the intent of 
it is not against cases of extreimity. You see 
not in the case, but that therein the regal 
course must be observed, according to the law 
and custom of the kingdom uf England. — But 
when I do consider of the first charge of pre- 
paring a ship at their own charges, and of the 
consideration of the next charge in the saıne 
writ for taxation, J da nnt see, nor I cannot 
perceive, how tlie same do agree, but that tlıe 
one Is repugnant unto the otber; for tlıat the 
former part commands the charge to be gene- 
rally by all; and by this last power it is limited 
to be done by a particular person, and that to 
be done at bis will, aud as he shall think ht; 
whereby the sherifl, mayor, and bailifl, tlıus em- 
ployed, are excluded from the charge; for they 
can do no act upon themselves. It should 
have been done * per sacranentum proborum 
* hominum,’ considering these two different 
powers. 1 hold the law so to be clear in this 
point. It appears not upon this record that 
tley were assenting unto it, or agreed upon 
any ordinance herein. 

Now the power of the preparation, upon the 
whole it is on the sheriff’ himself, mayor, bailıfs, 
© probos homines’ and all; but when you come 
to the latter zpso facto, by the laws and customs. 
of the realm, a great part of the former charge 
js removed directly from those that were charge- 
able: power of taxation is appointed, to whom ? 
to the sheriff, and how can he tax himself? he 
and all his estate within the county of Bucks 
under the first charge, and all discharged by tbe 
power of taxation limited in the second clause: 
and therein I take it,'tliat tbis sawe is not legal 
according to the customs and laws of England, 
the one doth not agree with the other. If you 
ask ıne tbe reason of it, my ‚brother Hutton 
hath given it. The charge is upon tbe sheriff, 
and 'ti» not possible for the sheri® to tax him- 
self, hecannot fiud himmpelf inter rebelles, he can- 
not commit hiuiself to prison, there to remain 
till such time as the king’s majesty shall deliver 
him ; that he cannot do. So for the other re- 
ferees of Buckingham and Chipping Wiccoinbe, 
exempted hikeiwise; if they can do this, then 


clearly the former charge, imposed by the 


first and said ıo be done by them all, is out of 
doors. 

Now it cannot be done, according to the law 
nf England, upon the sherilf or upon his land. 
Tbe point I ıhink is very evident in our books. 
18 In. 8. Ifa defendant that is sherif be to 
be summoned, ag. he return that he cannot do 
it, Justice H — said that return was not good, 
or khat he mizhr sumnen himself. 8 Ed. 3. 





„Mon recovery. 


But if it come to a furtber question that ıf 
tiere be any execution to be done where 
another may be prejudiced, he cannot do ıt, 
as to impannel a jury upon a writ, where 
he is a party, wbich may prove a prejudice to 
another; for if he do, ıt ıs not lawfully done, as 
itis in Dyer, ful.8, 9. Ofthesherifi in a com- 
So upon these authorities, for 
tbe first question, I-hold it manifest, that this 
act which the sheriff is charged to do, is after- 
wards by this second power discharged : these 
two powers do not cobere, aud therefore are 
not warranted by the laws and customs of tLe 
rcalm of England, Wr 
Concerniug the first question nmy opinion 15 
clear, that there ıs a material and legal escep- 
tion appearing on the sell-same writ. My rea- 
son is, the sheriff is the great otlicer of tbe coun- 
ty; but when he must do it, I take it legally, Ihe 
ouglıt to do it according to the duty of his place 
by the law öf England; that I do not take to be 
at bis will and pleasure to lay one thing upon 
one, and another thing upon another; for my 
part, I conceive tlıis must be done ° per sacre- 
€ mentum ;’ he is not to be judge in case ol um- 
certainties, when a division of charge and taxes 
isto be made; where things are put in certainty 
in auyoftheking’s courts, there Ihe may execute, 
as take a man’s goods, imprison, &xc. but ie 
case of uncertainty, the law haıh annexed to Lisa 
oflice a way and means how to reduce tbe thiog 
to a cartaluty, and that is, per sacrament' pro- 
‘ borum hominum :’ as in ıhe case of parceners, 
if they have a ınind to make partitiou of their 
inheritance, they may do it by agreement be- 
tween them if they will, or by making of lots 
by a third person, anıl the elder shall chuse ; 
but if sbe herself make ıhe partition, she 
shall not both divide and chuse; that =J}- 
ters the case for executien, when it is in pro» 
pria persona. ZBur adınit they cannot sgree, 
the judgment of tbe law is, tat the sberifi «halt 
go in his proper person into tlıs ground ; shall 
he at his discretion make the partition as be 
plenseth? No; The Judgınent is, tue sheriff 
shall go in person unto tlıe land, and that there 
‘ per sacramentum, per inquisitionem,’ 10 be 
taken by chosen jurors, they must consider of 
it; upon such a tlling 50 done | per sacramen- 
© tun,’ then indeed it is in tbe sheriff’s power, 
be may now chuse whether he will prefer the 
elder or the younger. But for our case, that 
this should be done by a sheriff, by his discre- 
tion, whilst the interest of several persons ıs 
concerned, is as it were to make arape. Ido 
not find that in any book of law, I must confess. 
In that act, which ıs done by the law, tbere can 
be no error or partiality ; so ia Fitz. Na’ Br’ in 
bis writ De Onerando pro rata Purtione, sea 
wbat, there is to be done: it goeth to tbe sberifl, 
he is trusted with the doing of tiis, but he is 
trusted by legal means; what shall be there 
do ? where 20 acres of land held of tbe king in 
chief, they are sold to several hands, there muss 
be a writ De Oneranda,pro Batn for discharg- 
ing ofthe rent; but this must be done ‘ per sa- 


‘ erameutum,' not by the sole power of the ahe- 
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tif. Hereof I find a notable precedent ; it is 


true, it is not in our bouks of law, but in an his- 
torian; yet hedoth set it down in that manner, 
that a man may trust hin so far. Matth. Par. 
he saith, and sheweth us'that 17 Hen. 3, eight 
ears after the making of Mag’ Char’ authorized 
b5 parliament, that the king himself in his par- 
liament was plensed (according to the institu- 
tions of parliament) to require “ concilium et 
° auxilium,” for the king’s wars ;- where, by the 
way, let me observe, that ‘ auxilia’ from the 
subject granted the king in parliament are not 
merely voluntary, but duties, to give monies für 
supply of necessities of state; and in that I 
agree with tie opinion of my predecessor, Ho. 
Chief Baron, 19 Hen. 6. The king is bound to 
defend the kingdom. The same law that binds 
him to the deience of ıhe whole realm, gives 
the king a right of inheritance to claim subsi- 
dies for the detence thereof. But to return to 
Alat, Paris: It appeareth there that the king in. 
parliament did demand aid of bis subjects, 
° conciliuma et auxılium,’ their counsel as 
they were bound, their help as they were 
able. It is said, that ıhey made choice of 
the earl of Chester to give their answer, 
who at first held it not fit to do it, alledging 
their estates were but weak, that by the 
laws of the kingdom they that had been there 
in person, they for their escuage might not be 
trowbled. 'Tiie prelates they were more cour- 
teous in their answer, they desired time to as- 
sewble themselves together, many being far 
distant: thereupon was a 'time assigned, till 
Alens’ Pasch’. In tlıe mean time they all con- 
sidered, the lorda on tbe one side, and the lords 
spiritual om the other side; and being demand- 
ed a fifveenih of their goods, they answered, so 
as they migbt have their ancient laws establish- 
ed to them, fur which they had been so much 
troubled, they would willingly assent unto it. 
Ihe king consented unto it, and thereupon 
Magna Char’ wasthere confirmed upon grant of 
a filteenth to his majesty. But wben they 
came afterwards, they. did all agree, that for 
necessity, and for the king’s charges in his wars 
wbich did require a speedy supply, they were 
contented to yield to him a fourth part of their 
goods, to be levied in this manner, that is, (for 
so it is mentioned expressiy in Matth. Paris, 
and the form is there set down de verba in ver- 
bum.) I'have it here to read it: that every‘ 
sheriff within his county should return a.juror in 
every tewn: that to four gentlemen of good va- 
lue, and accounted pröacipal men ın ev 
town, power is given, that they shall do (as a 
Jury, to set forth upon their oaths) assessments 
reasonable according to their estate and power; 
and because it appeared then there, (the very 
exception now taken) that the assessors could 
not tax theinselves, though they had power totax 
the residue, therefure a power was given to two 
others of every town, and they should be sworn, 
and upon, their oathıs tax the four former asses- 
sors. This tells unto me, what the antient and 
usual manner was of taxes and assesses by the 
gustom of‘ England, "The mannen was not at 
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the voluntary pleasure of the great ofhcer of 
the county;. but they ıhat did tax others, should 
be taxed by others. And ıhis opinmem is dı- 
‚rectly in Maith. Paris, that the laws of Eag- 
land were so.. And therefore for my own part, 
for the sherifi wo tax at. his discretion, k kuow 
no law for it. 

Stat. 1 Ed. 3, By'tlse true record, according 
to te manuscript of te Excheguer Book here, 
in French it is chap. 7, and so it appeareth in 
the Tower there inrolled: it is expressiy there 
upon a complaint made, that they held them- 
selves aggrieved with an assessment; their 
grief was, that whereas aid was granted to the 
crown, more than forınerly was used, &c. and 
taxes not rightly laid upon them by the sheriff 
and commissioners : this grievance thus com- 
plained of in parliament, and the mauner of 
their taxing disliked, the king saith that from 
thencefortis, the taxations and Aassessments 
should be made as in ancient manner, and not 
otherwise. Liere is an express negative, no 
taxes ta be done but by jury; which excludes 
in ıny opinion this same tax thus done, that is, 
by his own power and discretion is not warrant- 
able by the law of the land. And herein give 
me lenve, as I think in my conscience, and as 
I think the truth is, if this inconveniency had 
not tended to a grievance in very many parti- 
culars, we should never have heard of this ques- 
tion ; but by tbis means it cometh in question, 
both the one and the other: for the act ‘itself, 
it is a gracigus and a royal act. It is requisite 
and necessary, as the state and condition, if ir 
so appears upon this record, of the kingdom 
may be m, that there be a supply according to 
the necessity: for the king is lord of the sea; 
as it was argued at bar, ın a cause brought 
before us the barons of the Exchequer, where 
we did unanimonsiy agree, and adjudge that 
the king was, and is in iny conscience, rightly 
true lord of the very propriety aud ownership 
of the seas. The occasion upon which this . 
grew a question was as I conceive, upon the 
writing of two hooks: tlıe one called Mare Li- 
berum, that no ownership of the sea should be- 
long to the king ; whereas it is the sea of our 
sovereign, and defence by sea, under Almighty 
God, that is our protection ; and if we should. 
sufterany else to have an.interest in it, it would 


'hazard the whole kingdom. But in answer to 


this book, Mr. Selden hath wrote very learnedly 
a:notable book called Mare Clausum, approved 
of by his majesty, and inrolled in the Exche- 
quer by command from lıis majesty, there to 
remain. But since there is another book writ- 
ten, which I had’at my argument, by one Pon- 
tanus, directed to6 the great chancellor of the 
king of Denmark ; and he undertaketh therein 
to make an answer to every particular chapter 
in Mr. Selden’s book ; and truly, as I think in 
my opinion though weak, Mr. Selden hath a‘ 
Judgment in law against him upon a nihil dicit. 

Of how great consequence the dominion of 
the sea is to this kingdom, who knows not ? So 
that without question, the tax was very fit to 
be done, if. tie power given to the sheriff: had 
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been as warrantable. But this same second 
power, to tree himself and lay it upon the resı- 
due, is not good, nor warrantable by the law. 
Thus much tor the first question concerning the 
powers contained ın the writ 4 Aug. which 
doth not resort to the rule aad custom of the 
kingdum of England. 

In the next place, let us see wlcther the 
writ ınentions causes sufüicient for the issuing of 
it. For the ingursions of pirates I conceive it 
no just cause : but tlie expressions in the writ, 
a5 ‘ quia datum est nobis intelligi, ut informa- 
* tur, vulgaris opinio est et rumor est, &c.’ If 
the king undertake it upon this, he is not to 
shew how be discovcereth it. I] aın satisfied in 
my opinion, upon view of the precedents, it is 
suflicient ıf the king do alledge, “ quia datum 
“ est nobis intelligi,’ or © quia intelleximus, &c.’ 
it is enouglı, for it is so in these precedents, 
‘ quod vulgaris opinio, &c.’ All these, or any 
of these containing such a matter that the king- 
dom is in danger, I agree ıhe saıne doth con- 
clude the party, and that the king is the sole 
Judze of it. Tihe case is not traversahle, the 
writ must be obeyed, agreeing with the laus and 
customs of England. —That tiris may be done 
by the king’s writ, excellent and strong argu- 
ments have been made. That this imperial 

ower belongeth to the crown, I heartily ac- 

nowledge it; bis power declareth it so; rea- 
son it shou'd be so: not voluntary at his plea- 
sure, but it is according to his politic capacity, 
uot excluding his natural imperiality. “ Qua 
° rex, hedoth it not; but ‘ Quia rex Anglix’ 
he doth it : so I find it in Fortescue. 

The grounds premised in this wrir, that the 
kingdom was in present danger; truth in my 
conscience it was so, and ifthat had not been 
done so, England had heard of it before this 
day. Therefore there must be gan expression 
of the kiugdom to be then instantly in danger, 
or such a preparation in such a convenient tisne, 
or else ıt will bein a great danger; but that 
must be expressed, for I hold the law to be sn, 
Doctor and Student saith, it is the old custom 
of ıhe land, the king shall defend the sea: it is 
true, against whom ? Against pirates and petty 
robbers, but nat against a sudden invasion at 
his own charge, These © pradoues’ who were 
spoken of in the laws of king Edward, when 
Danegelt was given, they were of that condition 
that they endangered the whole kingdom. They 
did occasion ıhe tax of Danegelt, to raise from 
twelve to forty-eight thousand pounds; and 
William Rufus raised it to 4s. a hide, imposed 
upon a just ground to repel the Danes, being 
coınmon enemies: and this was continued until 
Hen. 2’s tiıne, but since taken away by several 
sintutes, as 25 Edw. 1, &c. That same Dane- 
gelt which was heretofore imposed on the king- 
dom by the terror of the Danes, continued still, 
though the name be altered ; it is mentioned in 
the Red Book in the Exchequer to be used in 
Hen. 1'5 üme; but after the time of Hen. 2, I 
hold thatit is taken away by the statutes before- 
mentioned of Edw. 1, &c. and therefore if for 
private danger this assessment be imposed, it 


is not according to the lawsand custonis of this 
realm. ' 

I am over:troublesome, and I fear shall hardiy 
hold out; give me leave to proneed to tbe 
second consideration. And admitting thuse 
charges in the first writ to be legal, the next 
consideration to be had is, whether tlıe Certio- 
rari and the Alittimus do legally revive the firsz 
writ, it being a writ irreturnable, and not exe- 
cuted according to ıhe, tenure of it within the 
time limited and preäixcd.to be dene. — This 
Certiorari issued long after the first writ, dated 
a year and halfafter. And ia my apin'on this 
cannot be; for the nature of a writ not return- 
able, is to command a positive hing to be done 
within such a time ; ıf ıt be not done accord- 
ingly, there is an end of the force of that writ : 
so that here in our case, the porrer given to the 
sheriff being not executed in due time by him, 
but done out oftime, cannot be renewed now ; 
fur otherwise you will ınake a man an oflender 
by a relation, which being a fiction in law, can- 
not so operate, nor he made penal to him for 
non-performance : and: though afterwards by 
the Mittimus these words ° salus regni periclr- 
“ tabatur’ come in, yet will they not revive or 
make good the commands of the first writ. . Ir 
the first writ had been returnable, and a return 
made, and a default according to the return, 
tbe writ had been still continued, and must 
have been referred by another court, and the 
party presented by a jury upon default; and 
upon presentation and indietment, the king 
shall have his remedy : but not being so, it ıs 
bur a suggestion, upon wlich a Sci’ Fa’ cannot 
issue, as in Butier and Baker’s case, report $, 
and being not returnable, is but dead ın law; 
and being certified upon the second writ, it is 
not gooll, it cannot be to relate to make him a 
wrong doer; to that purpose is the case cited, 
26 Ed. 3, Leicestershire Case, reaiting ; wherc- 
as one sir Jolın de Lamston, that he had deli- 
vered certain monies to Robert de, &c. and 
that he had wasted such a manor, and taken 
away goods to the value of 2,0008. and.thereup- 
on it was cominanded he should be attached by 
his body, he appeared at this day, and because, 
&c. he was discharged of it; and according to 
that I find ıt, 7 Edw. 3, there it was suggested 


'to be made in öne king’s time; and wherens ıt 


was not, and there abated, then the question, 
whether the king ınay do ıtor no? He giverh 
the answer, that where it concerneth the king 
in his own right, tiere he may do it ; but when 
the title came to tke king from another party, 
tbere it was otherwise. 

Upon this I do conceive this Brev’ irretorn” 
falletlı short of making bim punishable, as ıf -it 
had been a writ returnable; let the writ 4 Aug. 
be never so good, the writ ıhereupon is not 
legally issued. 

The next thing is upon the Sci’ Fa’; the 
ar upon this record is, \Vhether this 

oth appertain to the king? and I conceire, it 
doth not appertain to the king: My reason is 
this, because in the very writ 4 Aug. it is ex- 
pressiy provided, that it shall be employed ta 
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no other use, but the preparation of the ship 
therein mentioned, and by no means to any 
other purpose. It dutlı not now appear, who 
were collectors therein appointed to receive 
the money, wbercby to become chargeable over 
to tlıe king. It doth not appear upon this re- 
cord, that Any ship was provided, or that any 
fault was in them that were employed, or of 
surplusage in the collectors hands: though it 
was an wortliy and gracious act in his majesty, 
yet this is not so legally execuced, as tlıe king 
may have a writ of Scı' Fa’. If judgment be 
for the king, it must be with this limitation, 
that it must: not go to the proper coffer of the 
king, as my brother Jones observed. And in 
mıy conscience, if it were paid to bim, he would 
be a loser by it. You see what the writ is, you 
slıould be charged upon ‘ onerare et satisfacere’ 
‘one ship; non constat there was any ship, or 
any collector, or any act concerning it: This 
money was pre-ordainel only to prepare a 
ship, and to be eınployed merely upon that, 
and for no other purpose ; and this appeareth 
not at all, whether any slip was ınade, yea or 
no : now howsshall we give judgment ? The Sci’ 
Fa’ is, That Mr. Ilampden should shew cause 
why he slıould not satisfy the sum imposed 
upon him ; but whom he should satisfy, or to 
whom the money should be paid, non constat, 
as was well opened upon the demurrer ; for it 
3s not * Sidominusrex valet aut debeat onerare’ 
the defendant, but that the defendant ° onere- 
* tur et inde satisfac’:” Nothing is put into the 
record to bring this to the king: therefore 
* quod oneretur’ cannot be executed atall; and 
according to the books of 39 Edw. 3, and 49 
Edw. 3, if judgment be to be given, and it can- 
not be executed, there it shall not be given at 
all: Sotke judgment required on thisdeinurrer, 
is upon the matter * oneretur,’ and shall by no 
colour come to the king. God knows it be- 
longs to bim, and .that deservediy; but in a 
legal course non constat ; therefore to give 
Judgment, ‘ quod oneretur,’ and not know .to 
whom (for to the king it cannot) wou)d be 
wrong ; for tlıis reason I cannot see how judg- 
ment can be given, © quod oneretur.’ 

. But hereupon another thing troubleth me 
very much, and which, in my opinion, makes it 
clear, that execution cannot be made upon this 
Sci Fa’; and that is the Nlittimus to us ın the 
Exchequer, which by recordum ipsum ıs not 
certihied, but only the tenor of the record. I 
do conceive the law to be so upon this diffe- 

- rence, as it istaken in a case excellently well 
argucd, 33 Hen. 6, where it is said, ifthe record 
be in any other court, whence execution may 
be awarded, and the tenor of that record is by 
Mittimus sent into another court, where execu- 
tion may be likewise awarded ;.in such a case 
a Sci’ Fa’ cannot issue upon such a record ; 
for this is but an extract of arecord. Soifa 
man should sue out execution upon a judgment 
given before the justices of assize, what will you 
do with tbıs? And ıf he have no goods within 
the precinct, you must:reınove this. How do 
you remove it? Not by certifying the teuor of 


[1214 


the record, bot ipsum recordum : But if the re- 
cord itself be certified into the Clıancery, and 
sent by Alittimus into the Cunımon Pleas, that 
is good, and ne are judges of the record : No 
other court can give judgment upon the record, 
but we. \ 

Here is sent unto us the tenor of the writ, 
and not the recoıd itself that I can find, and 
so two executious may be upon one judgment. 
37 Hen.6. A transcript or tenor of a recog- 
nizance came out of tiie Chancery into the 
Commuon-Pleas, to have executed, ei non allo- 
catur : and so it is Dyer 4, & 5, & 22, of the 
queen, there was a transcript there of a recog- 
nizance, to the intent that they might have & 
Sci’ Fa’ upon it, and held clearly by ıhe court, 
that upon the tenor of a record no Sci’ Fa’ 
could lie. So all this appearing upon the very 
first branch of ıhe record, that this was merely 
a tenor of the record, and not recordum ipsum, 
I do not know how upon this record there can 
be execution. Thus hare I done with the 
several discussions of the writ and record, which 
upon my reasons before alledged, I conceive it 
not suflicient in law to charge Mr. Hampden. 

I come now to the great question concerning 
the danger of the kingdom, and our certificate 
to his majesty. Give me leave, according to 
our former resolution made in answer to his 
majesty’s question proposed, to speak of what 
we did certify: and in my conscien«e truly, 
and I hold it real, that when any part of the 
kingdom is in danger, actually ın danger, or in 
expectancy of danger, and the same expressed 
by his writ; I agree, the king may charge tlıe 
subjects without parliament, towards the defence 
tbereof; for “ necessitas est lex temporis,’ in 
vain to call for help when the enemy is landed. 
Clearly 1 hold the king to be the sole judge of 
the danger : And the danger being certified by 
his majesty, I hold it not traversable; and in 
such a case he may charge the subject without 
parliament, so that the very cause be effectually 
expressed upon the records, that the kingdom 
was ın danger. But if a parliamentary advice 
may be called, and the danger not‘so imminent, 
then regularly no such charge can be laid out 
of parliament: legally and rightly, I hold, 
things done by the advice of parlıament it were 
the best way : But ifit be so, the necessity will 
not’admit the delay of a parliament, when the 
enemy is in view, and expectant; that issuch a 
danger as we did certify to the king in our opi- 
nion to be the time when he miglıt so charge 
the subject. In Edw. 3’ time writs issued, 
sitting Ihe parliament. To say, that there can- 
not be incursions, but that they may be known 
witlin seven ınonthstime, wherein a parliament 
might be had, is a great hazard to the kingdom. 
It ıs possible the danger may be discovered be- 
fore ıt comes; but it is possible it may come 
unexpected. In 1588, when that great invasion 
was, at which time if the queen slıould not have 
used her royal power, without calling a parlia- 
ment, perhaps the kingdom might have been 
lost by delays; and yet then great expectatiom 
was of a parliament, So William 1, (not Wil« 
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liam the Conqueror, for he did not conquer tbe 
kingdom, he conquered the king of thekingdom) 
his coming was sudden, Iıe landed at Hastings ; 
and was nut the king adrised of this at York ? 
Did he not ıhen make all haste by post, raised 
a sudden arıny, and bad him battle? And Wil- 
liam the Conqueror lad the victory, not of the 
kingdom, but against the king. Lambert saith, 
That he caıne not in per conquestum, but per 
acquisitionem. After he was cruwned, and re- 
ceived by tie Londoners, he sent forth com- 
znissions to all the counties of England, to em 
guire, per sacrumentum, what tbe antient laws 
of England were, and of the state of the king- 
dom ; and certilicates being made tlıereof, that 
of Danegelt was certihed to be a tribute in- 
forced. I say in times of necessity, the king 
may command tlus aıd by his writ under the 
great seal, wien tlıe danger is instant; nay, 
the expectation of it ıs not traversable. 

Object.— Then upon every certificate tbat 
the king makes, tlıat he is of opinion that the 
danger is instant or expectant, this charge may 
come to be annual, 

Solut.—No: we peed not fear, that tbe king 
will require it but upon just occasion, the law 
presumes ıt; and legally ıt cannot be laid upon 
the subject, but in such cases of necessity, as 
aforesaıd. By the charters of William 1, king 
Jobn, Henry 3, no charge without parliament : 
by the statute cf 10 Edw. 3, none is forced to 
go out of his county, except it be in case of ne- 
cessity. 14 Edw.3,I hold to he a general sta- 
tute, and it doth bind, but doth not bind in 
case of necessity ; forthey are not to be under- 
stoud to be binding in all cases. The charter 
of king John, as it ıs inrolled, not as it is print- 
ed, according ta Mag’ Char’, saving two clauses 
that are not now in Mag’ Char’, hatlı this ex- 
emption in it to the subject of these, and these 
immunities ; no tax nor taillage, but by parlia- 
ment; but le excepts three cases; 1 Nisi ad 
sedimendum corpus nostrum. 2. Pur faire 
&ız chevalier. 3. Pur fille marier. These 
prerogatives of the king are net bound-up by 
the parliaments;; the very commons themselves 
did agree to these three cases. As for the sta- 
‘‚tute De Tallagio non Concedenda, I hold it to 
be a good statute, and much for the liberty af 
the subject. But if you eome to acase of ne- 
cessity, they will not stand ıo force. Tbere is 
0D6& omission in the printed statute, 25 Edw. 3, 
wbich ig in the records at-the Tower, as it was 
observed by ıny brother Hutton, * Car ceo est 
* encounter le droit del royalme :’ IHow this 
comes ta pass, I know not. I cnused ıt to be 
searched, and I find these words only in the 
articles upon the roll, where they do complain 
for the tinding of hobbellers, and are nggrierer 
far it, and give this as a reason, “Car ceo est 
* encounter le Jroit del royalme: And the an- 
swer which the king gave untn it, was a roval 
answer to the thing propnsed;; but those: words 
are left out of it. But ifit were the right.of 
the aulnees “le droit del royakne,’ as Littleton 
saith, that cannot die. 

And certainly, in case of necemity tlıere is a 


right belonging to the king to prevent danger; 
for legally, when the safety of the kingdom ıs 
in danger, ın danger apparent, in that case the 
king hath a power of prerogative to compel aid. 
And if au act of parliament should be made to 
testrain such a charge on the subjects in case 
of necessity, it would be Felo de se, and so 
void; foritwould destroy thatregelejus. Sothis 
great question of imposing this charge, I am of 
opinion it may be done without parliament, as 
it was in 1588, so long as the present and appa- 
rent danger continustb. And I am of opinion, 
(as I was when we gave in our certificates tn 
his majesty) that the king is the sole judge of 
the danger, and how to provide against it. 

But however, I do conceive upon this record, 
upon which I am to give judgment, that the 
mandates in the writ 4 Aug. are not good m 
law, nor according to the laws and custonis of 
the. kingdom of England, nor well grounded 
upon the certificate; and that the information 
afterwards ın the Mittimus cannot male a 
former writ good, which was first defective: 
And the sberifis wbo were, their retum is not 
efiectual, upon which judgment may be given. 

I cannot see how judgment can be given 
guod onerctur, and not tellto whom, and no- 
thing visible to whom we may find it: And 
therefore, in my Opinion, judgment is to be 
given for Mr. Hampden. 


Toe Arcuuent of Sir JOHN FINCH, Kt. 

* Lord Chief-Justice of the Court of Com- 

mon-Pleas, in the Exchequer-Chamber, in 
the great Cuse of Suıp-Monry, * 


A writ under the great seal of England, dated 
4 Aug. 11 Car. when to the sheriff of Bucks 
(sir Peter Temple) commanding a ship of 450 
tons and 180 men to be ready furnished with 
allammumnition and tackling at Portsmouth for 
26 weeks, to go with other of his majesty’s 
ships, and of the subjects, to defend the domi- 
nion of the sea, tbe realm being in danger; 
and to charge and assess all his majesty’s sub- 
jects, and all the inhabitants within the said 
county, and all occupiers, tenants, and terr-te- 
nants there that have not part in the ship, nor 
serve ın the same, to contribute for, and to- 
wards the preparation and setting forth ofthe 
ship according to their abilities. 
he record of Certiorari saitb, that Stoke- 
Manderile is within the said county, and was 
m nn 


* Lord Clarendon says, * Undoubtediy my 
lord Finch’s Speech in the exchermier-chamber, 
made Ship-Money much more abhorree, and 
formidable, than all the commitments by ıbe 
council-table, and all the distresses taken by 
tbe »heriffs in England : the major part of men 
(besides the common unconeernedness in other 
mens suffermgs) looking upon those proceedings 
with @ kin ef applause to themselves, to see 
other men punished, for not doing as they bad 
done; which delight was quickly determined, 
when thev found their own ınterest, by the un- 
necessary logic of that Argument, no less cen- 
olndud tlıse Mr. Hampden’n” 
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assessed at a reasonable rate; and that the sum 
of 208. was assessed upon the lands of John 
ilampden, esq. ; as by a schedule of9 Mar. 12 
Car. annexed to the Certiorari, may appear. 

Whereupon a Mittimus 5 Maiı 13 Car. withr 
this Certiorari and Schedule, was directed to 
the barons of the Exchequer, to do there for 
the sum unpaid, ‘ prout de jure et.per legeın 
°et consuetudinem regni nostri Anglie fuer’ 
‘ faciend. P 

A Sci’ Fa’ upon this went fortlı of tbe exche- 
quer, to warn Mr. Hampden to shew cause why 
he should not pay the 205. Upon the return of 
which Mr. Hampden appeared, and demanded 
OÖyer of the writ, Certiorari, Schedule, Mitti- 
mus, and Sci’ Ta’; and upon hearing of them 
read, he demurred, and Mr. Attorney jomed in 
the demurrer; tben my lord chiel-baron, and 
the court of exchequer, adjourued it to the 
eourt of Exchequer-Chamber, desiring the ad- 
vice of all his majesty’s judges: and look what 
alrice we or the greatest number of us give, 
that court ought and must give judgment ac- 
cordingly. 

In the debating of this case, there hath been 
great variety of opinions among the judges, a 
thing usual and frequent in all great cases and 
consultations ; which shews commonly the dif- 
ficulty of ıhe thing, and argueth a candor and 
clearness in the judges, between whom com- 
bination and conspiracy would be most vdious,. 
All that have gone before me, have in one thing 
agreed, that it is the greatcst case that ever 
came in any of our memories, or the. memory 
of any man. 

As the sun arising in the horizon shews not 
the figure so clear, as when it is beholden in 
the meridian; so by mixing many impertinences 
with the case in Judgment, it hath been appre- 
hended to be of a far tenderer consequence 
than indeed it is: yettender and weighty it ıs. 
It equally weighed, in the one balance we may 
put the regal power, or rather the regality it- 
self; in the other the privileges and liberties of 
the subject, in his person and estate. 

To look upon either of these, or both, through 
the multiplying glass of affection, is to behold 
neither of theın truly; neither can they be so 
truly discerned, much less to multiply by the 
glass of fancy: and therefore justice needs to 
hold tlıe beam straight. 

I cannot fear myself, when vulgar censure 
hath exercised itself upon every one that hath 
delivered himself upon this matter: yet I will 
not say, © Domine, posuisti me in lubrico loco ;’ 
for we tbat do sıt herc, do move in a sphere, 
and should be like the primum mobile, accord- 
ing to whom all others are to steer their course; 
and judges themselves must move steadily upon 
ıbeir right poles, as I hope this court will. 
What judge soever he be that is elevated by 
popular App eak, or animated by the contrary, 
to accumulate honour, is Btter to Iıive “ ın f@ce 
* Romuli quam in politia Anglie.” Nor will I 
lose time in reınembering the first oath of a 
judge, who should expel all by-respects, and 
speak his conscience, KL bope none of us for- 

Yol, II 
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get the duty we one to God, to the king, and 
to ‚the commonwealth, and to ourselves, I 
shall endeatour to satisfy my cunscience in all 


that I can say: And they forget their duty to - 


the first, and humanity towards us, that say or 
tinink tlie contrary of any one of us, Some of 
us have fortanes and postenities, and therein 
have given isetnzes to ıhe conımonwealth, and 
have as much ıuterest in this case as Mr.- 


Hampden. ‚Those that want those blessitigs, - 


want those temptations that make them dream 
of, or hunt for honour or riches, to perpetuate 
their names and families; to them nothing can 
be more precious than ıhe balm of integrity, 
wbich will preserve their names and menıories. 
It cannot be presuined, but we will.speak our 
consciences; since we well know shortiy, as 
the Psulmist says, * Corruption shall say, I 
“am tlıy father, and the worm, I am ıthy mo- 
‘ tber.’ 

In handling this case, no man can think I 
sball do other than right: and herein Il am 
rather troubled for a ınethod than for matter, 
rather how to dispose of what I find, than to 
find what to dispose. Ishallendeavour shortly 
and clearly (considering the time I have to 
spend, and the weightiness of ıhe matters ITam 
to speak of) to deliver my opinion with the rea- 
sons of it; and ıny endeavour shall be rather 
to contract tlıan omit.—I have, with the best 
care I could, taken notes of all that hath been 
said for or against Nr. Hampden; and have 
according to the measure of my understanding, 
weighed and pondered all that hath been spoken, 
both at tbe bar, and by my brothers, and 
bestowed many hours in meditation nboue 
them, which the time of rest and repose might 
bave challenged. 

Before I enter into the case, I shall speak 
of the steps and degrees by which this cause 
has come to judgmeut; whereby it will clearly 
appear, with what clemency, wisdom, Justice 
and goodness, bis majesty hath proceeded in 
this business. 

The first writ went out to tlıc port-towns and 
maritime parts of the land, 20 Oct. 10 regis, 
upon advice taken between his majesty and 
his council. Before then, nf these writs I cau 
say nothing; for I wascommanded at that time 
to attend another service, about another em« 
ployment, the forest of Deane: But it is well 
known, the resolution taken by his majesty 
therein, was grounded, and relied upon the }udg- 
ment and leuıning of Mr. Noy, Attorney Gene- 
ral, aman of great learning, and one that had 
great insight into records, by whom the matter 
was first prepared, collected and digested, and 
afterwards imparteıl to some of his majesty's 
learued counsel, and afterwards to some other 
eıninent persons of the conımunwealth, of no 
less judgment and knowledge in the laws of 
this realm. And upon consultation with my 
Lord Chief-Baron, and his majesty's barons of- 
the Exchequer, bis majesty commanded those 
writs to be sent forth; against the legality of 
which, nothing hath been truly alledged. It is 
true they are not in Judgment proper!y befure 
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us: 
nor have mentisucd them. 

Pıimo Octob. anno 10, of hismajesty’s reign, 
his majesty was pleused to command me to 
serve in ttie place tlıat now I do; and those 
records, writs, commis»ion«, and other prece- 
dents, were brought to me, as they had been 
furınerly to my Lord Chief Justice, and my 
Lord Chief Baron ; and we three did confer to- 
gethier, and did deliver our opinions in writing, 
under our hands, upon view and diligent peru- 
sal of a multitude of antient records, writs, and 
erher precedents of Ed. 1, Ed.2, Ed 3, their 
times, and other records of other king’s reigns ; 
wluch opinionis were in these words, “ That the 
° dominion of the sen belongeth to the king; 
* and that he is sole lord and proprietor of (he 
© same. In which respect his excellent majesty 
“ these regalities and royal powers is to defend 
* against all hostile actions, intrusions, and in- 
“ vasions, as well for ıhe good of his subjects, 
“as stran:ers, importing and exporting their 
‘ commollities, and for the defence of tiie king- 
° dom: And tar ıhe better performing whereot, 
“the Cinque-Ports have been required to pre- 
* pare such a number ot shıips of divers burdens, 
“ and men of arıns, and at such times, at their 
* own charges, from time to time, as the same 
“ writs and the present occasiun required. And 


“fur tbe time, and place, and residence of 


* their attendance, his majesty was the sole ap- 
“ pointer aud only judge; and this was Ihe con- 
€ stant use inthe reigns of those kings ; and this 
€ was agreeable to the common law of the king- 
© doın.’ 

And 15 Nov. 1634, before the next summer, 
bis m:yjesty finding the danger to grow general, 
and conceiving, that there was li:tle renson 
these maritime parts should bear the whole 
charge, for that tlie whole realm was interested 
therein ; afterwards he required our opinions, 
viz. nıy Lord Chief Justice, my Lord Chief Ba- 
ron, and myself, June 1635: After conference 
together, we delivered our opinions. And we 
upon consultation conceiving the reason of the 
precedents before, and the rule of the law, aud 
reason regquiring, that when the whole kingdom 
was in danger that the defence that concerned 
the whole "ingdom slıould be borne by all the 
subjccts ot the kingdom ; this was first verbally 
delivered to his majesty, and afterwards we put 
in writing under our hands, in these words: 
‘ Whereas the charge of defending tlıe sewr had 
“been imposed upon the Cinque-Ports; so 
* where the whole kingdom is in danger, the 
€ whole charze ought to be maintained by all 
*the subjects of the realm.. And amongst 
other writs, those to the sheriff of Bucks went 
forth at the time aforesaid. After which, his 
majesty finding some question made of the le- 
galıty of it, hecalled all his Judges, not singly, 
nor any one in acorner, but because he would 
have every one of them truly informed, required 
them to adrise together, and every one oftbem 
by themselves to give his opinion ; according to 
which, we scverallv, and every man by himself, 
anlall of us together, delivered our opinions 


and if meal:od did not press it, I should ı 





under our hands, in this manner, viz.—*‘ That 
€ when tbe good and safety of ıhe kiugdom in 
© general is concerned, and the whole kingdum 
“ın danger, of which your majesty is tlıe sole 
* judge, your ınajesty ımay, by writ under the 
© great venl of Enekınd, command all ıhe sub- 
© jects .of this your kingdom, at their, own 
‘ charge, to provide such a nunher of ships, 
‘ with men, ammunition, and victuals, and fur 
* such a time as your majesty shall ıhink fit, for 
“the defence and safeguard of the kingdom, 
‘from such danger and peril: And thar, by 
eıhe law your majesty may compel the doing 
‘ thereof in case of refusal.’ 
clause ‘ his majesty is the sole judge,’ was only 
put in by ten ol us; my brotlier Hutton having 
not seen nor weighed the precedents, took time 
to advise, and gave no opinion, ull conference 
between us: And my brother Crooke had the 
same reason, being not acquainted with those 
writs, but yet subscribed his opinion singly by 
himself, Dec. 1685, viz. * That where the good 
“and safety of the kingdom is in danger, of 
€ which his majesty is the sole judge, his ma- 
€ jesty may command all his subjects at their 
€ charge, to provide and furnislı such ships to 
© sea, with men and amınunition, a3 shall be 
€ necessa 


In which this 


for the defence thereof.’ And this 
I hold to be agreeable to law and reason ; and 
though I perceived nothing of this his opinion 
in his argument, yet he still holdeth it. 
Wherein I observe, 1. That the king is sole 


Judge of the danger, and whether it be immi- 


nent. 2. Not only that the king ınay in such 
danger command his subjects to defend the 
kinzdom in case of necessity, but that the 
charge of the deience ouglit to be borne by all 
the realm in general. \Vluich opinion was more 
independent than the rest, for that our opinion 
before it had relation to the precedent of marı- 
time parts: but this was, that the subject might 
be charged absolutely; and this was delivered 
by him readily, chearfully, and without hesita- 
tion; he will not denv it.—I speak not of this 
as of a thing whereby he ousht to have been 
concluded, but that all the world should know, 
that his majesty’s regal and legal power go hand 
in hand together, and that bis princely love and 
affection to his subjects are such, that he ıs 
willing to prevent all mistakes: Aud 1 speak ıt 
also to this end, that when judges sinely deliver 
their opinions to the king, nor examining the 
reasons that mored them to it; we oughttosee 
very good and pregnant reasons to vary fıom 
that opinion,'thougli it be not binding. 

This bis majesty regnired for his. onn private 
satisfaction ; and this I dare boldiy say was so 
delivered by us, that no one judge knew tlıe 
opinion of the.rest. When his majesty found 
slackness in some of his subjects in contribating 
to this charge, aud thinking that it proceeded 
rather from misunderstanding of the law, than 
for want of duty, as desirous, out of his princely 
love, to avoid all mistakes, he did upon 2 Feb. 
1636, send a letter to all bis majesty’s judges 
and barons of the Exchegner,thereby requiring 
our sereral opinions: about which we all com 


m vw wo oo 
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ferred, and the particulars, wherein our opi- 
nions were required, had been considered of 
before, ur else we were much to Llame;; fur we 
bad tiine enough to think upon it. And tliough 
ur auswers were rcturneil ıhe 7th of the saıne 
month, yet we had it in our consideration [rom 
„June 1635, which was 15 months before ılıe an- 
Swer returned; so there was no surprize, 1 
will spare to name our opinion then delivered ; 
for it hath been repeated before When we 
<<ame to the debate and voting of this, we brake 
ibe wıit into several parts. 

1. When tlıe good aı:d safety of ıhe king- 
«om ın general ıs concerned, and the whole 
xkingdommn is in dauger, Whether it ought not to 
„be detended at the charge of the whole king- 


- «dom? And agreed it was, una zoce, nullo con- 


Zradicente, that it ouscht. 2. \Whether the 
charge of the deience might not be command- 
«2d by the king? Which was also agreed, that it 
might. 3. Whether tie king was not the sole 
„Judge, both uf he danger, and when and how it 
was to be prevented? \Vherein my brothers 
Alutton and Crooke did agree it likewise, that 
Jhe was sole judge of the danger. What their 
Opinions are now, and wherein they differ, wich 
their guod leave I shall examine, and their rea- 
sons and differences; (tloush indeed of the 
king’s heing the sole Judge, in their arguments, 
any brother Crooke spake nutling of his opi- 
nion therein, nor my brother Hutton nothing 
against it.) But we delivered not our opinion 
upon the bye; nor was it so required uf his 
Mmajesty. 

t wus then also declared by all of us, that 
we did nut deliver vur opinions as binding, nor 
were they so required by his majesıy; of all 


which I dare boldiy say, his majesty was truly- 


anforıned. And this was also svon after pub- 
Iished by his command, and seconded by my 
Lord Keeper anıd Lord Privy-Seal, the first of 
zhem using many argumenuts and sound collec- 
tions, delivered it in charge to bis majesty’s 
Judges, to deliver it iu their ciruits, which 
ınigbt have satisfied any that did nat respect 
their own private beneft. Aud Mr. Hamp- 
den, I tlink, of all bath the least canse to coım- 
plain, being assessed but 20s. a conteimptible 
sum, in respect of his annual revenues, to bring 
this cause to judgment: yet his majesty’s cle- 
mency appears to be great heıein, in ıhat he 
would not debar any to question the lawfulness 
of it, tbough he hath permüted arcuna imperii, 
nay, unperium ipsum, 1 would to God I could 
not say even 100 licentiously) to be debated at 
tbis bar; yet I speak it not by way of reprehen- 
‚ son, but admonition to tbe counsel, who are to 
be coımmended, iu tlıat they have don« their 
duty faithfully for their ciiene: yet I Day say, 
such a ravelling and diring into theking's reve- 
nue, and secret estate of princes, und what suc- 
ceeding kings may be, or may do, it doth not 
well become tbcese present times : it would not 
have been endured in tle best preceding times. 
It was not well done to duubt succeeding pos- 
‚gerity, that promise as much as any of their 
predecessors have gone für the good of the 
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commonwealtlı. It is not well to clog the case 
with so many precedents, impussible to be tho- 
rouglily observed; but our exampl., I hope, 
sball be a bar herealter, and our care slhull be 
to prıvent it, being a great hindrance of’ jus- 
tice, and cause of great expence to tlie subjects 
long attendauce about their causes here ; which 
may prove a greater charge thau in providing 
sbips tor the realm. 3 

l come to tlıe case now, as it stands m judg- 
ment be:ore us; wlierein my method shall be, 


ı. To examine what the case is.—ıı. I will 
give my opinion of the case, with the reasons 
thereouf.—ırı. I will auswer the objections 
made agaiust it.—ıv. I will speak to tle lega- 
lıty and form of the writ 4 Aug. the Certiorari, 
the Mittimus, and Sci’ Fa’ vut of the Exche- 
quer. And to all these, with what brevity I 
can, I will speak according tu the weight of the 
case, where variety of opini.,ns gives Just Cause 
to balance them : the case must rise out of the 
Record, and must stand or fall upon that. 


I. For the case itself; and thercin, 1. I will 
shew wlıat danger tbere is, that is the ground 
of the charge. 2. What things there are to 
maintain it: as for other tliings, they tend to 
the destruction of the case. 

1. I am of opinion, that fhe danger of the 
whole kingdom ought to be expressed clearly ; 
for else the ground-work faileth ; for if ne 
danger, no reason of tbe charge. And I am 
uf opinion, that in the writ 4 Aug. it ought to 
be expressed; and not in the Nlittimus; though 
as my brother Jones observed, the Mittimus 
comes time enough to Mr. Hawmpden to give 
him notice, yet he was not liable to the charge, 
but bytbe writ 4 Aug. (1.) It ss objected, the 
danger is not clearly expressed ; for it is not 
upun words of certainty, but by way of uncer- 
tainty, * Quod datum est nobis intelligi.’ (2.) 
For the causes uf ıbe writ, that it hat not re- 
lation to the danger of ı!he kingdon, but to de- 
fend the sea-coasts against pirates, &c. And 
ıhey are not wonhy uf a royalnayy, as bro» 
ther Crooke also observed. —But I hold first, 
that tbe danger is sufliciently expressed, “ Cer- 
‘tun est sicut res habet ; «datum nohis est in=- 
‘ welligi:’ A thing very ordinary with us; and 
ın “ll former writs Ex relatione, &c. ‘ Quod 
‘ vulgaris opinio est, &c. Although my lord 
chief baron paralleled this to the Case of Pa- 
tents, * ex certa scientia, &c.’ which is nothing 
alıke: for there befure the king pass anay 
laud, be may be informed ıf he may do it: but 
1 hold, as this case is, the danger will not per= 
init it 10 be examinen, whether there be just 
cause of fears; for then it might receive delay, 
which is dangerous, and the kingdom be lost 
whilst we are disputing. And ıhen fur the 
phrase itself, * Datum est nobis intelligi’ Ir is, 
sutiicient that the king knows tbere is a danger; 
add ıherefore, if st had been only * intelligi- 
‘ mus,’ none can deny but 3t had been sufhı- 
cient. And what difierence is there beiwcen 
“ intelligumus’ and “datum est nubis intelligt 2° 
That sets forth the knowledge a ıhe danger, 
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and this shews the means whereby he doth : of the surplusage. But the record is, * ad as- 


know ıt: * Ut datum est mobis inteliigi.’ This 
goes farther than * ex auditu, rumor est, &c.’ 
Therefore unless the king should zu out of the 
Kingdom to see the danger, can ıt be otlıer- 
wise expressed ? 

(3.} 1 hold, that the dinger itself, with the 
motives in the writ, are suıticient.— I'he motives 
‚are, great depreiatiuns of the subjects goods, 
and lıves: but it is not upon this [ rest, for this 
hıath relation to pirates leadınz many Chr:stians 
auto captivity, These are good motives, and 
(:1» one uf my brothers said weil) though these 
have relation to pirates, yet brllum piralıcum 
points atas much terror as Hannibal ud portas. 
.—1 shall not rely much upon that, that the 
enemies uf Christendom and of this nation did 
Prepare ° ad mercatores nostros ulterius mo- 
* lestand’,’ nor “ad regnum gravand’ nisi citius 
‘“ remedium apponatur, &c.’ But tlıis © Con- 
“ sideratis periculis qua undique his guerrinis 
“ temporibus imminentibus ita quad nobis et 
€ subditis nostris defensisnem ıwaris et regui 
“ nostri omni festinatione qua p terimus Cun- 
* venit, &c.’ sliews otherwise tlıan for the pi- 
rate, this defence was requisite. Tberefore 
the next clause is “ Nos volentes dı fensionem 
“ regni, tuitionem maris, securitatem subdito- 
“rum nostr»rum, &c. And therefore that 
“ salva c»uductione navium et merchandizarum 
* que nd regnum nostruin Anglıe venerint, et 
* de eudım rexno ad partes exteras transeunt, 
€ &c.’ takes not away the former works, nor 
lim.ts them.— As for the clause in the Mit- 
timus, I stand not upon it, nor that * Sulus 
* resni et populi nostri Anglie perichtabatur, 
‘&c.’ 

(3.) Admit there had been no preamtle nor 
expressment of danger, I hold the comınand 
itself is sutficient for setting forth the danger, 
wluüch is, that the slip be with other his ma- 
Jesty's skips, and the sbips of other his majesty’s 
subjects at Portsmouth the 1st day of March 
next following; the words of the record be, 
* Exinde cum navıbus nostris et navibus alio- 
“rum fidelium subditorum nostrurum pro tui- 
€ tioe maris et defensivne Nostrorum et ves- 
“ trorum, &c.’ And particularly to express the 
danger is not necessary ; for the king, the sole 
arbiter both of pence and war, best knows it; 
and it was the practice in former times: and 
so no wisdom for the king to express the dan- 
ger in particular, when arıns usually go before 
heralds; nor is it the use of’ princes to compli- 
ment, te tell tie encemy they will, or intend to 
invade their lands. And therefore I hol, 
though it might be more clear, yet satis est 
quod sufhcit : Tin my vwn conscience am sa- 
tisfied that the danger is certain enough ex- 
pressed in the writ. And so I have done with 
the first particular, the danger, which was the 
gfound of this writ. 

(2.) Asto the second particular, what is al- 
ledged to be for the preventing ofthat danger ; 
my brother Hutton, and mıy brother Crook, 
would have it to be raising of monev, by reason 
of that clause in the writ, for tlıe distribution 


* silendum onınes homines et ad contribuen- 
‘ dam naveın vel partem navis non habentes, 
‘&c. which shews it cannot be for moners, 
neither is there any colour of money; for It is 
to find a ship: and if they have not of them 
own, they must build, or buy one with theır 
meney. But tlıere isa great deal of difference 
between payment of money and finding of a 
ship. As if ımy brother Crooke be required to 
find a liglıt horse and arms, he must buy one, 
or hire with his money, if he hath none: but 
yet the charge is not for money, but that he 
finds a light horse. —But my brother Crooke's 
objection is, if any surplusage remain, ıt shall 
be dirided; and so the sheritf is to detain no 
part of it, but employ it for the public good, 
and not convert itto bis own proper benefhit. 
To this I answer, that this shews the equality of 
the charges which is fittest to be by payment 
of money.—My brother Crooke hath farther 
objected, that an inland county cannot huld 
a slip: a great trouble for the county of Bucks, 
so far from the sea, to build a ship. To this 
I answer, tbat those of Buckinghamshire may 
hire a ship, if they cannot build one; and the 
words are but parare, not for the building but 
preparing a ship ; and it is not ıneant that they 
should build it there, but that they should con- 
tribute to the building of a ship in a most fit 
and convenient place. 


If. I shall now give my opinion ofthe case, 
witli the reasons thereof. ‘Ihe king knowing 
and declaring the whole kingdom to be ın dan- 
ger, and necessarily requiring his subjects to 
defend and provide for this danger at sea, he 
may thereupon command all his subjects to 
prepare ships to join with his navy royal against 
the eneinies of the whole realm, to defend the 
whole realm : and ıt is clear ın the case, and 
it was the meaning of us all, that the king 
must join in the charge, it being far from us to 
excuse the king from his ratable part. 

My reasons ıhat the king au thus charge 
his subjects to join with him ın the defence of 
the kingdom, are these. —1. Tbe defence of 
the kingdom must be at the charge of the 
whole kingdom in general. 2. The power of 
layıng this charge ıs, by the policy and funda- 
mental Jaws of tlıis kingdom, solely invested in 
the king. 3. The law tlıat hath given this 
puwer to the king to do these things, bath 
given him ıncans to put these things in exe- 
eution. 

Andas to all these I shall ground myself 
upon authorities in law, and precedents in all 
ages. - 

T That the defence of the kingdom must 
be at the charge of the kingdom, I shall prorve, 
(1.) From the law of nature, which is, that 
every thing in nature ought to defend itself. 
(2.) From the rule of reason : for * Quod 
‘ omnes tangıt, ab omnibus supportari debet.’ 
(3.) From tlie true use of all that we enjoy, 
whicl must be abused, if not employed to and 
for (he good also of those that come after us; 
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and necessary it is for our posteritv to have all 
sure andsafe. A good patient will spare some 
blood 10 preserve lıis own health ; and a znad 
husband will spare some of his best ground for 
ditches and fences to preserve the rest; and 
he is an ill busband that finds not safety in that 
he doth. (4.) From the law of property: as 
every one hatha particuler property in his own 
g00ds, so every one hath a property in general 
in another man’s goods, for the common good. 
For the commonweulth hath a property ın 
every man’s goods, not only in time of war, but 
also in tiıne of necessity in time of peace. 
Therefore if any man take away my goods with- 
out my consent, I have my action, and recover 
damage. Doctor and Student saith, Both a 
trespass of lands and goods’ is punishable by in- 
dietment, and trespass, at the king’s suit as 
well asatthe subjec!’s: and this is hy reason of 
'the public interest the king hath in every sub- 
Ject’s goods for the common good.—Nuw the 
rule and maxim before so clearly aud fully put 
and agrced byall, is, that in case of necessit 
that is apparent, the subject ought to defend 
the kingdom. And my brother Croobe agrees 
in case of danger, so it be eminent, all men 
are bound in their persons and estates to de- 
fend the kingdum ? and he says then they must 
erponere se et sua: I think he means a man 
that takes a journey may carry his money, 
with him, se et sua : or else he means the king 
cannot command their money without their 
consent: ofwhich I will speak in its proper 
place. - ee 
2. ] come now to the second part. of ıny ge- 
neral head, which is tlıe power of laying this 
charge. By'the fundamental laws and policy 
of tlus kingdom, the sole interest and property 
of thesen, &c. is in theking. I will not speak 
of this monarchy, this is rather fit for civilians, 
historians, or the pen ofa divine, ıhan a judge 
at Westminster-ball : nor will I speak of the 
division of monarchies : the poets say that 
Saturn was the first founder of kıngdoms. Only 
this I will say, that for the excellency of the 
government of this kingdom, through God’s 
blessing, none are more happy than we. Look 
and see in other nations, and teli me if you can 
find out any place where they can and do 
enjoy those mercies of peace and plenty which 
we do; so as we may justlysay, “ O fortunatos 
“nimium bona si sua norunt Britannos !’ Nor 
will I perplex myself with the original of the 
nation and monarchy; some stories are fabu- 
lous, others doubtful, not any so clear as to set 
it fortlı certainiy, though they speak truly what 
is sufficient for us to know ; noris hethe poorest, 
Qui non potest numierare pecus,’ nor he one 
ofthe worst gentiemen that cannot shew the 
original of his pedigree. The excellency of 
this monarchy is, that it is sufficient it is a mo- 
narchy; and that it ismost true what Fortescue 
saith of our laws. I agree that Fortescue was 
alord chief justice in Hen. 6’s time, but not 
chancellor of England. Sea and land make 
but one kingdom, and the king is sponsus 


regni ; Magdalen College Case, sir Joh. Da- 
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vies’ Reports, stat. 24 Hen. 8, 1 Elız. and 1 
Jac. The soil of the sea belongs to the king, 
who is lord and sole proprietor of them; and 
good reason why he should, as is well main- 
tained by Mr. Selden, that worthy and learned 
author of Mare Clausufn ; and I hope shall be 
by his majesty maintained, with the sovereignty 
ofthe sea: and without a Bar this authority 
can do but little good. —The king holds this 
diadem of God only, all others hold their lands 
of him, and he of none but of God: but this 
is but to light a candle for others. From 
hence only I will observe, that none other can 
share with him in: his absolute poiver. 

A parliament isan honourable court; and I 
confess it an excellent means of charging the 
subject, and defending the kingdom ; but yet 
it is not the only means. An honoar the last 
parliament was pleased to bestow on me, 
which never any shall with more respect re- 
member than myself, when they were pleased 
to clıuse me for their Speaker. And as my 
brother Hotton said, I conceive it a fit way to 
charge the subject ; and I wish that some, for 
their private humour, had not sowed the tares 
of discontent in: that field of the common- 
wealth, then might we have expected and 
found good fruit. But now the best way to 
redeem this lost privilege (for wbich we may 
give those thanks only) is to give all opportune 
appearance of obedience aud dutifulness to 
his majesty's command. The two houses of 
aa without the king cannot make a 


‚law, nor without his royal assent declare it: 


he is not bound to call it but wiren he pleaseth, 
nor to continue it but at his pleasure. Cer- 
taply there was a king before a Prumens 
for how else could there be an assenhly of king, 
lords and commons ? And tlıen what sove- 
reignty was there in the kingdom but this? 
Ilis power ıhen was limited by the positive 
law ; then it cannot be denied but originally 
the king had the sovereignty of the whole king- 
dom hoth by sea and land, who hath a power 
of charging the whole kingdom. 

3. The law that hath given that power, hath 
given means to the king by this authority to 
put it in execution, It is a re true rule, 
the law commands nothing to be done, but it 
‚permits the ways and means how it may be 
done ; else the law should be imperfect, lame 
and unjust : tkerefore the law that hath given 
the interest and sovereignty of defending and 
governing the kingdom to the king, doth also 
give the king power to charge his subjects for 
thhe necessary defence and good thereof. And 
as the king is bound to defend, so the subjects 
are bound to obey, and to come out of their 
own cuuntry, if occasion be, and to provide 
horse and arms in foreign war; and such are 
compellable now to find guns instead of bows 
and arrows, so ammunition, as powder, shot, 
&c. Then if sea and land be but one entire 
kingdom, and the king lord of both, the subject 
is bound as well to the defence of the sea. as of 
the land ; and then all are boufd to provide 
ships, men, ammunitiun, victuals, and necen- 


S 


1227] STATE TRIALS, 18 Cu. 1. 1637.— The King against John Hampden, eg. [12% 


sarıes for that defence. And for us isianders, ! 


it 15 most necessary for us to defend vurselves 
at sea: thereluse ıt was the great argument in 
1588, whether ıt was best to fight wich the 
royal and insincihle navy or Armada of Spain 
at sea, or sufier thein to land ; and it was re- 
solved ciearly, that it was better to figlit wırh 
ıhem at sea, thouglı we lost (he battle aud our 
sbips, (hau to sufier them to land.—But then 
there was Llaunibal ad portas. 
an,»wer alterwards. But here the maritime 
towus shall not help tie inland, nor the inland 
the mwarıtıme, but each of them bear their own 
charge, and defeud themselves. But ofılisI 
shall likewise speak hereaiter ; yet undoubt- 
ediy it is reasonable tbat buth slıould join to 
detend the kingdom in case of necessity. 

Now 1 shall eudeavour to prove this clearly 
by autbority in law, and precedenis in all ages. 
And, (1.) It isa gıeat authority in law, that 
£lıcre Is no express auıhority against it: though 
there have been some books cited by my bro- 
tlıer Hutton and my brother Crooke, (which I 
zhall auswer in their due place, amongst other 
objections) yet there is not one authority or 
opinion, ınuch less resolution or judgment, in 
necessary time of danger, that says, te king 
may not charge the subjects fur defence of the 
kingdom. (2.) Adltlese authorities that prove 
the king is trusted with the defence of the 
kingdom, and in divers cases give him aid, 
taxes, subsidies, &c. prove that the suhject is 
bound ın case of dauger and necessity, to pay 


them to the king fur defence of the kingdom. ' 
(3.) All tlıe autborities of murage, pontage, 


s.ılt-petre, &c. shew that for the good ofthe 


public the kıng ıs interested in the estates of 
the subject, and may charge them much more, 


if for ıhe well-being, than where the being 
itself ufıhe commonwealth is at stake and in 
danger. (4.) Ihe authority of commanding 
the persons of the subjects to come out of ıheir 
own countries proves it. The power of com- 
manding the person of the subject into foreign 
parts ıs ınthe king ; much more the state of 
men should be at his comınand, in case of ne- 
cessary defeuce of tlie kingdom,. (5.) All the 
Commissions of arraying men in Ed. 1, Ed. 2, 


Ed. 3, Ed. 4, Hen. 7, and Hen. 8’s tiınes, &c. | 


are grounded upon the same reason, and went 
out for the necessary defence of the kingdom. 
These writs are not to command the person, 
butaship o.ıly, “ juxta facultates suas ;’ which 
are answeruble in reason to the antient prece- 
dents. 

From authorities I come to precedents ; 
thouglı they be nor judgments, yet they shew 
sbe practice of thelaw: and what better book 
have we in the law than tbe book of precedents, 
or what is there of more authority than that, 
for we have not the twelve tables for our com- 
mon laws? The common law is but the com- 
mon usafe of the land; and therefore the prece- 
dents alledged by the king’s connsel are ofgood 
authority to prove thie laws in this case: where- 
in I shall not naıne the particulars, they have 
been well remembered by Mr. Attorugy and 


To thıs I shall ı 





Ar. Solicitor: Lut I will mention the sub- 
stance of them. 

The Arst sort of precedents were before the 
Conquest, in the times of Edgar, Alired, Eihel- 
dred, &c. the use was ı0 deiend the kingdom 
at tbe charge uf ıbe whole kingdom, by the 
edict ofthe king. A strong inference from the 
preccdent of he grant to ıbe clergy and church 
of divers prisileges, with these exceptions of 
Pontiuin, &c. in the times of Edgas, Alred, 
and Etheldred, &c. 

T'he council of Encch ın Edgar's tie, about 
606, mentioned by the learned antiquary sır 
Henry Spelman, fo. 510. And after those iol- 
lows * he sunt constitutiones, &c. io. 525, ıa 
which are excellent things, ggod for church and 
commeon-wealth, cap. 23. Navales Expedi- 
tiones, if it be no act of parliament, yet uo- 
thing is more like an act of parlament: take 
the phrase of those times, and certainly ıt was 
either an act of parliament, or a proof of ıhe 
kiıne’s power, tlıat” wilbout parliament, he 
might charge the subject far the defeuce ot the 
kingdom in case of danger. And ıbe word ex- 
pedition is used for war, and sometimes for an 
army, as Cassiodorus giving the reason of the 
name says. In the third place, it slhews the 
practice of the kings of England to charge ıheir 
subjects for the deience of the kingdom ın case 
of danger.-- Now if this charge of Danegelt be 
not taken away by any oftlie acts of parlia- 


‚ınent, it remains still, saıtb my brotber Hutıon, 


And so I tlınk it doch, or something in lien of 
it; for it is nut taken away by any act of par- 
liament. 

In these precadents, observe, (1.) That they 
are allupon (be same common reason that thus 
is. (2.) These writs are not liwited for their 
number or time ; so they prove the power was 
in the king to charge liis subjects. (3 ) Iu tuese 
precedents, some were to inlaud conubes, as 
Bucks, Huntingdon, Beiford, Leicester, Ox- 
ford, Berks, &c. And though tbey went not 
generally to all connties at one time, yet they 
went to them as occasion wgs. And # the 
danger had required it, the king miglıt, ıf be 
pleased, bare sent to all as well as to some. 

But because there was never any time, when 
all she ammunition in the Kingdom was drawn 
at one time to one place, ınay ik Dat thereiure 
be done ? tbe commanding sometimes of one, 
sometimes of another, isan argument ıbey nıay 
be all commanded as occasion requires. I.do 
not build my opinion upon confused notioms, 
but on matters digested, en precedeuts of 
weigbt, the chiefest in respect of time : aud alter 
the making of Magna Charta, 9 Hen.3, 15 MH. 
3, m.48, 18 Hen. 3, m.7, 13 Ed. 3, ». 77, 33 
Ed. 3, m. 4, 28 Ed. 1, m. 33, and many otbers 
in Ed. 1’stime, there is proving contnbuuon 
towards the maintenance of the sea-cnasts from 
inland towns,.as 25 Ed. 1, m. 13, the abboı of 
Robertsbridge’s case is a full precedent, not- 
withstanding all that hatlı been sard agatnst ıt. 
So 9 Ed. 2, pars 1, 20 Ed. 2, m. 7,2 Ed. 3, 
Scot. Roll. 7 Ed. 3, m. 9, 10 kd. 3, m. 16, 17, 
11 Ed, 8, 18 Ed. 3, 14, 15, 16, 18 Ed.8,46 Ed. 
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3, m. 34, 25 Ed. 3, Rot. Franc. m. 9, 25 Ed.$, 
1 Rd. 2,1 Hen.4. Yet Ilen. 4 had as much rea- 
son to please the peuple as any kingof England. 
So in Hen. 5’s time, though busied in the glori- 
ous conquests of France, or rather recovery of 
France ; God forbid we should see such times. 
So inthe times of Ed. 4, Hen. 6, Hen. 7, and 
Hen. 8, by way of offensive war, writs and 
commissious to their suhjects to contribute to- 
ward it. Soin queen Eliz.’s time, commissions 
wowards the maintenance ofthe kingdom. 11 
Eliz. 41 Eliz. a commission to the earl of Not- 
tingham, In 1588, letters froın the lords of tlıe 
Council, wbich letters had the gqueen’s writs in 
them. 
But mv brother Crooke answered all these 
with this rule eflaw, “ Judicandum est legibus 
“ non exemplis’ To this I answer, that exam- 
ples arfd precedents are good law ; they are au- 
tliot ities out of the law, and what of more cer- 
tainty ? Digest of writs, these nre inter oracula 
legis, precedents drawn up by clerks; though 
they pass sometimes sub silentto, yet are they 
‚good authorities in thelaw. The abbot of Ro- 
bertsbridye’s case is a precedent of great antho- 
rity. But it is alledged, no precedent gocs to 
inlandcuunties. "I answer, in truth the prece- 
dents are quite otherwise ; for ordinary defence 
they go tn nıaritime counties only, but when the 
danger is general. to inland counties also, and 
afteranother manner. Forthis1 refer you tomy 
brother Weston’s argument: These could not 
be so frequent; for first, such danger was but 
seldom: Secondly, We had then double hosti- 
lity, one from France by sea, another from 
Scotland by land. Examine the precedents 
therefore. 
Another observation that my brotherCrooke 
made, is this, that we are compellable by our 
persons and arıns, but not with any sum of 
money. Ianswer with my brother Jones, that 
bona corporis areabove bona fortune ; but this 
öwer. of liberty to command the persons of 
is subjects, he agrees is in the king; then I 
say, more reason that their estates should be 
in his Power in this case of defence. Besides, 
the precedents warrant tlıe quite contrary, and 
wages have been paid the soldiers by the 'sub- 
ject ın this case. 


ımr. The third thing I shall do in this case, 
is the answering of all the objections which have 
been made against it, which were three. 

1. That this writ was against the common 
law. 2. That it was against the statute law. 
3. That many inconveniences will grow thereby. 

1. Itis against the common law, because it is 
without precedent: this is tlıe first of this kind 
since the Conquest; and where there is no pre- 
cedent, the law will not bear it; Littleton, fol. 
82. Lord Coke’s comment upon it: and they 
put divers cases tu the same purpose. I an- 
swer, that there are precedents fur #, and the 
law is so, that the king may charge his subjects 
towards the defence of the kingdom in this case. 

2. The second objection is, that it is against 
the freedoin of. the subject,. who hath a true 


‚* atur nisi per commune concilium,’ &c. 
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‘property in his goods, which cannot be taken 


away without bis actual or implied cousent. 


Mat. Paris, fol. 212. Fortescue, fol. 9, cap. 13, 
&c. 13 Hen. 4, the Chamberlain of London’s 
case, Reg’ fol. 127, Fitz-herb. Na. Br. &c. I 
answer, that the authority of Lambert rchears- 
ing the laws of the Congueror, is, * Volumus ct 
‘ concedimus ut omnes liberi homines totius 
“ monarchis regni nostri habennt et teneanf 
‘terrns suns et possessiones suas bene et in 
* pace, liberas ab omni exactione injusta, et ab 
‘ omni tallagio, ita quod nihil exigatur vel capi- 
It 
cannot be construed that they should not be 
charged, but that they should be free froın all 
unjust taxes. The king is not coneluded by tlıe 
subsequent words “ omne gallagium ;’ this can- 
not be sn general, but the king may impose just 
charges towards the necessary defence of the 
whole kingdom. For this is meant, as by the 
word taillage plainly appeareıh. * Tallagium’ 
is derived from a Frenclı word, and is indeed a 
cutting word, and therefore © injusta exactio ;’ 
which shews that for the most part it istaken in 
the’worst sense, and as my brother Crooke said 
it, the manner of expounding it must be from 
thelaw. But my brother Crooke quite left out 
these words following that deslare and expound 


the former, viz. * Statuimus et firmiter prcipi- 


‘“ mus ut omnes liberi homines totius regni-pred’ 


€ pro posse suo defendend’ et viriliter servund’,’ 
&c. whereby it is apparent, (1.) That the king- 
dom is to be defended by tlıe whule kingdom 
‘ pro facultatibus” with their goods, as well as 
‘ viribus’ with their persons. (2.) It comes after 
the chapter of tenure and services, by which 
they are kound to defend, ‘ terras et honures 
€ suos,’ &cc. which shews that he ıneant not to 
discharge any from the general charge of de- 
fending the kingdom in case of necessity. 

Thenext objection isthecharter ofkiug John, 
‘Nullum tallagium imponatur nisi per com- 
€ mune concilium. \ 

-I answer, the words are concerning the de- 
fence of his own person, and not tbe kingdom; 
and therefore it ıs excepted, ‘ nisi ad redimen- 
* dum corpus nostrum ;' and in the original act 
these words are left cut. Scutage, murage,and 
other aids there mentioned, shews that only 
thase were meant, that were of private beneht. 
They were not to be imposed by the king upon 
any subject, without parliament, but not to bar 
hinıself from laying such as were for the publie 

0o0d. . 

Tbe next authority that was objected, was 
Fortescue, which was must pressed and insisted 
on by my brother Crooke, Before I come to 
the words themselves, notc (1.) The time when® 
he wrote that book, ıt was after all the acts of 
parliament that took away the royal power; 


| yet it did not mention tlıem, so as must needs 


relate tn the common Inw. It was writ when 


the civil wars-were between the two houses of 


York and Lancaster, and he himself was ın 


Lambert, fol. 294. Mag. Char. 17 king Jolın, : 


‘ sint fratres conjurati ad monarchiam nostram ' 
'* pro viribus suis et facultatibus contra inimicos 
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exile; no time then to displease the people. 
(2.) It siiews the ditierence between kıngdoms, 
‘when a monarch rules, that challengeth all 
power over his subjecte, and a monarch that 
governs according to the positive laws. The 
words that seemed to be against this charge are, 
fol. 9, cap. 26, ° Rex Angliz politice imperans 
© genti suz nec legem ipse sine subditerum as- 
“ sensu mutare poterit, nec subjectum populum 
‘ renitentem onerare impositionibus peregrinis.’ 
cap. 13, fol. 32, * Rex caput corporis politici 
© mutare non potest leges corporis illıus nec 
° ejusd’ populi substantias proprias subtrahere 
* reclamantibus eis aut invitis.’ And cap. 36, 
fol. 84, which ıny brother Crooke says is the ex- 
press authority in hoc individuo; the words are, 
“ Rex regui Anglie ıbidem per se aut ministros 
© tallagıa subsidia aut quovis onera alıa imponit 
€ legıbus suis aut leges eorum mutat vel novas 
€ condit sine concessione vel assensu totius reg- 
© ni sui in parliamento suo expresso,’ &c. 

From them all, I take the true meaning of 
bim tobe; and I hold, (1.) That the kingdom 
ought to be governed by the positive laws of the 
land; and that the king cannot change or make 
new laws without a parliament. (2.) That 
the subject hath an absolute property in his 
goods and estate, and that the king cannot take 
them tu his own use. (3.) That for his own 
use he cannot lay any burden upon his subjects, 
without the subject’s consent in parliament. 
(4.) That for the benefit of trade, the king may 
lay fitting impositions, and may command that 
which is for the necessary defeuce of the kiug- 
dom; which isno command of charge, but com- 
mand ofemploying. (5.) Iauswer therefore to 
the great objection, that the liberty of tlie sub- 
‚yect is lost, and ılre property is drowned which 
they have in their estates, 

First, I say, all private property must give 
way to the public; and therefore a trespass to 
private nen may be punisbed by indictment, 
because it is an offence of the public weal: and 
though every man hatlı a property in bis goods, 
yet he must not use them in detriment of the 
commonwealth. A man may give his grass or 
corn away in the field, or when it is in his barn: 
but if he will cut it unusually, or burn or de- 
stroy his corn, or if he tlırow his goods into the 
sea, that they ınay perish, these are crimes pu- 
nishable by the comınon law: so is transporting 
of goods, coınmodities, against the public good: 
therefore the directions of the statutes, for the 
restraint hereof, are from the comınon law. 
And the rcason of this is, because the public 
property must take place: and if in petty busi- 
ness it may be, then much more in time of pub- 
lic, and great necessity and danger. And it is 
rather an averment of the subject; property, 
that iu case of necessity on!y they may be taken 
Away, than contrary to it.—My brother Hut- 
ton and my brotlier Crooke agree, that all are 
bound in case of necessity erponere se el sua, to 
defend the kingdom; aud ınay not the king 
cominand a part, with more reason than all? 

- In the next place, I shail remove a scandal 
that hath been put upon the king, how that his 


I“ “ 
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majesty hath meant to make a private per- 
sonal profit of it.— What be bath done is well 
known; and I dare confidently say, all hath 
been spent, without any account to himself, and 
that his majesty hath been at great charge be- 
sides towards the same: and I heard it from 
his own royal mouth, be spake it to me, and 
my lord Bramps:on can testify as. much, that 
he said, ıt never entered into his thoughts to 
make such use of it; and therefore said, he 
was bound in conscience to convert it to 
the use it was received for,' and none other; 
and that he would sooner eat the money, than 
convert itto hisuse. Therefore, he ıhat thinks 
the king made a revenue of it, doch highly slan- 
der his majesty. But let kings be as David 
was, men after God’s own heart, yet they wıll 
not want a Shimei to rail on them. 

But thouglı (blessed be God) his majesty ıs 
so gracious and loving to his subjects, and so 
Just, that we need not fear be will charge then 
but upon urgent necessity; yet we know not 
what succeeding ages will do.—It is not well to 
blast succeeding ages; and if they should here- 
after charge unreasonably without cause, yet 
this Jjudgment warrants no such thing. Again, 
it 18 no argument to condemn the true use of a 
thing, because it may be abused. And again, 
the law repuses as great trust in ıhe king as 
this. The king may pardon all offences; but ıf 
be should, theu none should be safe. The king 
may make peace and war at his pleasure: but 
yet should he make peace, when peace would 
ruin us; or war, when war would undo us; it 
would be worse than this. Therefore it cannot 
be suspected, that the king will do any thing 
against law and the public good of the king- 
dom: therefore the law says, the king can do no 
wrong ; for he is sponsus regni, as in Magdalena 
College case. 

Then they object Clark’s, and tlıe chamber- 
lain of London’s case. These cases are nothing 
against this, but rather for it.—The record ot 
14 Ric. 2, rot. 60, B. R. Lever’s case, in un ac- 
tion of trespass, for taking away his goods, 
without his consent, had judgment to 'recover 
in Durham. —But the case was this: one Lever 
of Durham brought his action against another 
for entering into his house, and taking away his 
goods and 60l. in money ; the defendant plead- 
ed Not Guilty, and the jury upen a special 
verdict found that the defendant took away hıs 
money, but upon this occasion: the Scots had 
invaded the realm, and were in Durham, and 
could not be gone without a certain sum of 
ınoney : whereupon tlıe inhabitents assembled, 
and amongst the rest, the plaintiff was one; 
and they made an order to abide the ordinance 
of the greater part, which was to give the Scots 
the money desired ; and because the money 
was to be paid presently, ready Jown, there- 
fore they made another order, w search in all - 
men’s houses, and take away what money they 


' found ; and according to which the defendant 


searched the plaintiff’s house, and took away 
60!. and because it was without consent the 
plaintilf had judgment ia Durham: but upon 
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tlıe special verdict it was reversed in the 
Kıing's-Bench, because it was with his consent. 
Andeed the reasons were, Ist, because he had 
Suthcient remedy against the comsnonalty of 
Durham, and 24ly, because he did it as a ser- 
vant. ; 

But I aoswer, Ast, Though tbe ordinance 
was good by cunsent, yet it fulluwed not that at 
zvas void without conseut ; the question is there 
only, whether good by consent. 2diy, It fol- 
Jows not but that all men without cousent are 
kound to contribute towards a general charge 
for necessary deieuce. | 


Another objection mt.de by my brother 


Xrooke was 2 Ric. 2, pars 1, where all tbe 
lords and sages met together after parliament, 
and it was agreed by ıliem, that they could not 
charge tie comımons without parliument; that 
ılis was a declaration of ıhe law in parliament, 
Aaud almost equivalent to än act of parliament,. 
J answer, (1.5 that tlis was no act, but n decla- 
ration in parliament of the law, and uuleed nn 
declaration, but a relation by the chancellor, 
(2) Ifit had been a declaration, yet it had not 
been Lbinding without the king. (3.) Itisno 
precedent of a good look, it was when the king 
was young, and the parliament had the regen- 
cy: counsellors, treasurers, and all his ufli- 
cers about his person, were chosen by the par- 
liament; and therefbre, no wonder if they en- 
deavoured to please the parliament. (4.) It ıs 
a precedent that they, i. e. the lords, could not 
charge the coınmons by tbemselves.— Again, 
the case was not for the defence of the realm, 
but for wars-in Frarce, Sootland, and Ireland ; 
these ‚were tbe many wars. Though subjects 
may be charged for necessary defence ot the 
kıngdom, yet if foreign wars be together with 
them, it is otherwise. And therefore in the 
parliament before, they said such charge belong 
not to them; and therefore they huld, they 
ouglıt not to bear it; and so that rule of Gas- 
coigne; 24 Hen. 4, fol. 4. That no man shall 
be charged without parliament, where bulwarks 
were built, &c. it proves not, though it implies, 
that if it had concerned the kingdom, it had 
been otherwise. 

3. The next general ohjection was the great 
inconveniency that would hereupon eusue ; if 
such a charge might be, theu none knows wimt 
bis charge will be, for the king may command 
it as often as he pleases, an example hereof 
they put in Dunegelt, that in eleven years they 
grew from twelve to forty-eight thousand »uunds: 
therefore the law hath providei against that 
uncerteinty, and limited it to a parliumenut, 

I answer totlıis, (1.) That ıf danger increase, 
so must the charge; again, the king may com- 
mand all persons when there is necessity, and 
35 often as he pleases he may do it. Is not 


this as great an inconveniency as in this cnse, 


and yet that abates not the writ? My bruther 

Crooke shewed how subsidies increased, and 

yet no ineonveniency in that heconceived;; aud 

indeed this shews the provision of charge must 

be according to the danger. Besides, no nbose 

ofany thing must take away the true and law- 
voL. II. 
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ful use thereof. But we cannot surpect that 
there will be such abuse. * Ubi confidit Deus et 
* lex, et nos etiam confidemus.” God and ıhe 
law hath trusted his majesty, and we should not 
distrust him. In time of imminent dauger, 
tempore belli, any thing, aud by any man may 
be done, murder cannot be punishied : yet, says 
my brother Cıooke, the king caunot charge his 
subjects in any case without parliament ; ne, 
not wheu the kiugdom is actually iovadeıd by 
the enemiy. But truly I think, as he was the 
first, so be will be the last of that opinion, es- 

cially.baving delivered his opinion, that she 
sing is snle judge of the danger before, as in- 
deed he is; and that the king ıs sole Judge uf 
the danger, not any have denied it, und there 
fore else it should be no danger, but „hen every 
one shall sny, you shall Judge that the kingdorh 
is in danger. " 

(2.) There hath been, and may be, as great 
danger when tlıe eneıny is not discerned, as 
when in arıns anıl on tbe land. In the ume of 
war when the cuurse of Inw is stopped, when 
Judges have no power or place, when the courts 
of justice can send out no process, in this case 
the king may charge his subjects, you grant. 
Mark what you grant; wben there is such a 
confusion as no law, then the king may do it. 
‘ Dato uno absurdo, iufhnita sequuntur.’ Then 
there may be a time of war in one part of the 
kingdom, and the courts of justice may Bit; a8 
in 14 Ilen. 3, Rich. 2, and lien. 7’s time, wars 
were in some parts of the land, yet the Judges 
sat in Westininster-Hall. 

(1.) Now, whether a danger be to all the 
kingdor, or to a part, tlıey are alıke perilous, 
and all ought to be charged. 2.) The kıng 
may charge the subjects for the defence of the 
land. Now the land and the sea ınake but one 
intire kingdom, and there is but one lord of 
both, and the king ıs bound to defend both, 
(3.) Expectancy of danger, I hold, is sufßctent 

round for the king to charge bis subjects ; for 
if we stay vll che danger comes, it wıll be then 
too hate, it may be. And (4.) His averment 
of the danger ıs not traversable, it must be 
binding when he perceives and says there is a 
danger; as in 1588, the eneıny had been upon 
us, if it had not been forescen, and provided for, 
before it came. 

But I will not determine the danger now. 
Do not we see our potent neiglıbours, and our 
great enemies heretofore, were they not prer 
pared for war ; aud was there not another navy 
floated upon the sea? and was not the dominion 
of the sea threatened to be taken away? As 
long as this danger remains, I shall bless God 
for such & king hs will provide for the defence 
of the kingdom timely, and rejoice to see such 
a navy as other natigns must veil to; and we 
are not in ense of safety without it, and should 
lose our glory besides. 

The next objection of my brother Crooke 
was, that there is a means by parlia- 
ment, wbich will not with-hold aid far the de= 
fence of tlıe kingdom, and it were a sin to deny 
it in case ofnecessity. And in Ed. 1’s time, 

4K 
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Ed. 2’s time, and 4 Ed. 3’s,a parliament was to 
be held every year for the defence of the king- 
dom, * et propter ardua regni.’ 

I answer, that might well be, but then, in the 
time of Ed. 1, Ed. 2, Ed. 3, there were pleas ın 
parliament, but those are now laid aside ; and 
that the subjects aught to give tbe king subsi- 
dies ; I will not say that, inferring they will not 
do it, nor am I aptto believe ıt; but I hold 
parliamenıs are the excellent means to raise aid 
tur the defence of the Ei ee and yet they 
are not the only means, for then the parlia- 
ment, and not the king, should be the only 
Judge, and have the defence of the realm; or 
else it should give ıhe king a charge of-defence, 
without poweror means. —The objection of the 
king’s revenues, tenures and prerogative, they 
have been uufitly remembered, and they have 
been fully answered. 

The statute of tonnage and poundage given 
to the king, for and towards the defence of the 
sea, and tlıe oLler acts of parliament, that re- 
strain the king’s power, so tlıat he cannnt now 
charge the subject wirhaut his consent in par- 
liament, I shall answer in the next place; and 
before I come to the particular acts, I will 
shew what in ıny opinion, they may do. 

1. Acts of parliameut may take away flowers 
and ornaments ofthe crown, but not the crown 
itself; they cannnt bar a succession, nor can 
they be atininted by them, and acts that bar 
them of possession are void. 2. No act of par- 
llament can bar a king of his regality, as that 
no lands should hold of him ; or bar him of 
the allegiauce of’ his subjects; or the relative 
on bis part, as trust anıl power to defend his 
people: therefore acts ot parliament to take 
away his royal power in the defence of his 
kingdom, are void (as my Lord Chief. Baron 
said ;) they are void acts of parliament, to bind 
the king not to cammand the subjects, their 
persons and goods, and I say their money too : 
for no acts of parliament ınake any difference. 
Now to the particular statute objected. 

(1.) 25 Ed. 1,' Chap. 5. Confirimatio Char- 
'tarum, the words are these, “ aids or taxes, 
* granted to the king, shall not be taken for a 
“ custom or precedent:’ and cap. 6. * More- 
€ over, we have granted for us and our heirs, 
* that for no business from henceforth, we shall 
“take such manner of aids, taxes, nor prizes, 
# due and accustomed.” And cap.7, a release 
of toll upon every sack of wool: © And grant, 
# that we will not take such things without their 
* common assent and good liking, saving to us 
* and our heirs, the custoins granted by tlıe 
* commons aforesaid.’ j 

As to the other statute, De Tallagio non 
Concedendo, cap. 1. ‘ Nullum tallagium im- 
6 ponetur nisi per commune concilium regni 
* nosıri.” cap. 2, 3, 4, 5, &c.—First, These 
words must have relation to tlıe aids before, 
and there be divers aids; as some by tail- 
lage, some by way of prize upon goods, and 
ransom of his ınajesty’s person, &c. the king 
thereupon makes this grant, which hath rela- 
Aion to such aids as were granted voluntarily. 


Secondly, antient aids are there reserved, as 
redeeming the king's body, © pur faire fitz che- 
‘ valier, etpur marier son file eigne:’ and soall 
other ancient aids, which are to be understood 
with an “ad redimendum corpus, &c.’ 

And to the statute De Tallagio non Con- 
cedendo, in some books ıt is net in print, but 
mentioned in Mag’ Char’ Rastal, and the Peti- 
tion of Right 3 Car. 1628, to be in 24 or 25 
Edw. 1. And therefore I answer, It is not in 
the parliament-roll, and there is vartance about 
it; and therefore it is but an abstract, and no 
substantial statute.—But since it hath Nm 
for a statute, and possibly may be une, I agree 


‚with all the rest of my brothers, that it is a sta- 


tute: And then I answer, (1.) That “ nullum 
€ tallagium imponetur, &c.’ that is, no unlawful 
taillage shall be imposed upon the subject with- 
out his consent ; orelse the aids © pur faire fıtz 
‘ chevalier et pur file marier,’ had not been ex- 
cepted. (2.) No nids shall be imposed but by 
contribution of the king and people; and here 
the king is taxed as well asthey. (3.) An act 
of parliament can lıy no means take it away, 
much less by those general words. 

Ob). —In 14 Ed. 3, cap. 1. No man from 
henceforth shall be chargeable, but by common 
consent in parliament. 

To this I answer, That though it be but 
temporary in some parts, yet it is binding only 
secundum subjectam materıam : And the words 
are general, as in the other statute De Tallagio, 
&c. besides, (he practice in tbat king’s time, and 
after, best interprets it. 

Obj.—25 Ed. 3, cap. 8. No finding of men 
at arıns, unless by consent, much less finding 
of ships. 

Answ.—This takes not away any former 
law; and therefore the precedents following, 4 
Hen. 4, shew that it does not reach to this case, 

Obj.—2 Hen. 4, m. 2, which ıs absolute in 
tbe point, saith my brother Crooke, where a 
coınmission went forth for the defence of the 
sen, whereof complaint was made in parliament 
with desire that it might be repenled, and it 
was done. 

Answ,—I am of the contrary opinion: for 
the petition was that it might be released; and 
the answer was but this, that it should, but the 
king would treat with Ihe council about it; 
and it was but a repeal of his commission then 


only. 

Obi Ric.3, cap. 2, where the king grants, 
that he would not hereafter charge them by 
benevolence, or any such charge, but that the 
should be dampued by the law, by no such 
charge or imposition, i, €. by no such charge 
of money. 

Answ.— That statute was only against bene- 
volences, and made by a king that had reason, 
as we all know, to pleage the people for his 
own ends, e 

Obj. 2.—The statute of Tonnage and Pound- 
age, granted for the defence of the sea, the 
words are, That no taillage or aid shall be 
without act of parliament. 2. That the king 
hath means to defeud the kingdom, wilk ® 
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protestation not to draw.itinto example, 4 Hen. 
4, 13 Hen. 4, Parl. roll, m. 10. 

Answ. I will not argue whether Tonnage 
and Poundage was before this act of parliament, 
nor that time out of mind they were granted to 
the king: But myanswer is, They are only for 
the ordinary defence of the sea. And the pro- 
testation of 4 len. 4, is a protestation of the 
commons only: und this charge is not taken 
‚away thereby, and Tonnage and Poundage is 
fur and tewards the defence of the sea: so all 
the acts are, end so I agree, But for extra- 
ordinaries, and but solely in case of danger of 
the whole kingdom, that ıhey should not be 
granted cannot be collected out of these grants. 

The last Objection is the Petition of Right 
3 Car. That no charge shall be imposed upon 
the subject, but by parliament. 

Answ.—I was then Speaker of the lower 
house, and I have reason to remember what 
then was made, And I say, 1. There is no 
mention of this case. 2. There was no new 
tbing granted, but only the antient liberties 
eonlirimed, taking notice of the commons pro- 
testation, not to bind the king fram his ancıent 
rights. 3. Look upon the prayer, what is de- 
sired : and the main scope was, (1.) Gencrally 
against loans, and this could not be included in 
these words. (2.) Imprisonment without shew- 
ing cause. (3,) Billeting of soldiers. And (4.) 
mariners lying within the land. 

IV. I bare now done with my third general 
lıead, I come to the last, touching the form and 
legality of the writ. 

First, For tbe legality of the writ, and tlıe 
objections touching the necessity, I have. an- 
swered before; the main objection is to the 
body of the writ. 

It is said, [1.] The command to charge tlıe 
sberiff to levy and assess mouey according tn 
his discreiion, is not legal; for that the she- 
rılf should make it per sacramentum, by the 
oaths ofa Jury, as in the writs of partition, dis- 
trıbution pro rala, &c. This assessment is not 
warranted by the precedents, (say ıny Lord 
Chief Baron and my brother Crooke) they do 
it not upon their knowledge but presumption 
of mens estates; and from tlience they speak 
against the too vast power given to the sherit, 
to enliance it as he pleases. [2.] The incon- 
venience is great hereby; for by this means 
there is d great ineguality ın the assessment. 

I auswer, first, to the assessment per sacra- 
mentum. No reason why it should be here; 
fur it is not done in the commissions to levy 
subsidies, much less should ıt be done here for 
a matter of great haste: And besides, the sheriff 
is trusted with more; for he haıh the trust of 
the whole county, and takes an oath to execute 
his oflice Justly, whereof this is one part.—As 
to what they say, that there is no precedent for 
it. (1.) I say, That there is no precedent that 
it hath been done by Jury, but always by the 
sheriff, or such wlıom the king was pleased to 
trust; and since one must be trusted, none 
more fit than he. (2.) By example, we see, 
he speeds all, aud is most ready for it. (3.) I 
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say, the writ leads not tbe assessınent, it com- 
mands the ship to be provided; so if that be 
done, there is no necessity uf assessinent: and 
ıf the towns and counties say they will provide 
a ship, and do it, then no assessment is re- 
quisite; but if they do it not, then the sheriff is 
to levy it, that the defence may be seasonable : 
so that the clause of the assessment shews the 
manner of it. \Vhen a nıultitude is to join, 
none more fit than he to do it; and no way 
better, than to write to bim to do ıt according 
to mens abilities. (4.) The clause of the 
assessmeut is not only to the sherift, but to the 
head otücer of the town and boruugh; and 
though the discretion of the clause be to the 
sheriff, yet it appears nat, that it is limited to 
him ouly. 

And whereasit wassaid, That the sheriff can- 
not assess himself, and the precedents warrant 


not this assessment Ly the sheriff: I answer, . 


all the precedents are not against it, but com- 
monly it is not so; and yet there lıave been a 
multitude of precedents thus. 


of any man in England to complain, considering 
how he was rated. 

Again, all that ıbe writ commands, is but an 
assessment ©“ juxta facultates suas, ita quod 


“ omnes, &c.’ and if the sheriff do otherwise, . 


and wrong the subjects, he is answerable. By 
divers antient precedents it appears, where the 
sberiffs have been faulty tlıis way, tley have 
been punished ; and sir Walıer Norton’s case, 
now depending in the Star-Chamber,.concerns 
this, for an abuse in levying this charge, when 
higlı sheriff of Lincolnshire. 


Truly, Lthink, as mıy lord chief baron said, 


if there had not been an inequality by the abuse 
of the assesses, the charge had not been com- 
plained of; yet the like inequalities is in subsi- 
dies: And this is ne just cause Of exception 

ainst it, but of accusation against the sheriff 
io is to auswer it. AndIcan say truly, his 
majesty hatlı been very careful to prevent and 
remedy the abuses therein, and hath often sat 
daily in the Council-Chamber ıo give his advice 
herein himself; and upon his command refor- 
mation hatlı been in divers parts; and it hath 
been given in command to all his judges ın 
their circuits, to endeavour the same ın all 
parts: And I myself, by this command, have 
rectilied rates in this kind, that have been un- 
equal. And I doubt not, if the necessity of 
danger shall still require it, or again, hereafter 
it may be done with all equity. 

The second objectiun ıs, That the sheriff 
cannot tax himself, for then he sbould be Judge 
and party inone case; norcan he commit him- 
self: and if he be omitted out ofthe assessment, 
then it cannot be equal, nor cannot be accord- 
ing to the writ, that commands all should be 
assessed according to their abilities ratcably. 
I answer, This prima fucie carries some shew 
with it; but examine causes of less conse- 
quence, and it is 6asilyanswered. The justices 
of peace, in levying subsidies, make rates for 
themselves. The commissioners uf sewers tax 


As tn the in-, 
eally of it, Mr. Hampden had the least cause . 


4‘ 
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their own lands; and so if by jerors it were 
done, it would be the like. There must be 
either new assessors appointed, or ıbey them- 
seives must do it: That would bring delay, and 
this requires haste and expedition ; and there- 
fore the sherifl is Attest fur this business. "Au- 
thorities ın law there are divers herein, as the 
writs for the levying expences for knights of tie 
shire, direction is to the sheritf tn do it, who 
assesscs hünselt, and yet he is to execute it: So 
ia a writ of recovery ‘ de bonis habitantium,’ 
the sheriff is chargenble with his part; yet he 
is to execute it. If a fine be laid upon the 
whole county, he levies it, yet is chargeable 
with his part towarda it. 

Obj.—The writ is directed “ probis homini- 
€ bus,’ and these cannot be charged in an ıı- 
land county. 

Answ.— What difference there is “ inter pro- 
‘ bos homines,’ between inland counties and 
maritime counties, I kuow not. 24 Ed. 3, a 
writ whereby they were charged in case of 
necessity; asto Yarmouth it was “ probis hoini- 
 nibus, &e.’ True, a grant by the king ‘ pro- 
“ bis hnminibus’ generalty is void. 1 Ilen. 6, 
Dyer Phil & Mar. 7 Edw. 4, 14. But a com- 
mission or writ to assess them good enough. 
‘ Probi homines,’ that they know not, nor see 
not, it is not material, for that would ınake 
them sole judges of’ the danger, when as the 
king only is, and tlıis not traverseable neither. 

Ot.— The writ commands an inland county 
to find a ship and mariners, which is impossı- 
ble; and “ lex non cogit ad impossibilia;’ and 
for this my Lrother Crooke puts tlie common 
cases, that a general return, 49 Ed. $, 6, and 
impossibilities are void; a covenant for impossi- 
bie thinzs is void, but a bond may be good. 

I enswer now to the point of impossibility. 
And possibly the ship may be builtin an inland 
county, thouglı to carry it to Portsmouth is im- 
possible; but it is possible to provide a shi 
and mariners, as the writ commands, which 
may very well be done with money. 

Obj.—Baut we have none but trained soldiers, 
no mariners; our country consists in tillage, 
and our men are trained up to tlie plough and 
kusbandry. 

U amswer, We have the like occasion of 
ploughs and husbandry in Kent, and we have 
in'many places no maritime towns; some lie 20 
miles froın the sea, and yet we are justly 
eharzed to find a ship. Precedents we have as 
weil as you in Oxon and Bucks, or else none 
should be charged but port towns, and in par- 
ticular no law or statute to exempt tlıem. Until 
Alfred’s time, there was no distinction of mari- 
time or inland counties, for then all England 
was but one maritime county. 

Then they objected, the payment of soldiers 
wages fur 26 weeks, to be in the king’s service, 
is "against many precedents : as 16 Ed. 2, 10 
Edw. 3, and entirely for wages to be paid by 
the county is against all the precedents: and 
tenants by knighis service after 40 days, are to 
be paid bytheking. And other precedents my 
brother Crouke cited, when divers refüzed to 


.so 19 Hen. 7, &ec. 


go out of their own county tıll paid, and order 
taken fur their pay by the king. And whereas 
the county had gıven bond for paynrent of sol- 
diers wages, ıhey were cancelied, and order 
ınade in parliament, that soldiers should be nt 
the king’s pay, 2 Edw. 3, 16. 18 Edw. 3, 
cap. T. 

These are ensily answered, for these prece- 
dents preve no more than payment of weges (de 


‚Jucto, and so the king may pay it where it » 


not due; and for tlieir retusal, I have nothing 
to do wıth that now : bus t0 Bdw. $, m. 2, 
there ıs mention made of Berkshire nen, cow- 
ımauded to carry their soldiers forth of their 
county at their own costs; and when the sol- 
diers refused to go thence, no charge or pay- 
ment; for seldiers used to be paid by their 
county,.as in that case ; and they were furced 
to go, and did go, and stay tlıere three years: 
so 13 Edw. 3,m.8. . 

Obj.—ı Ed. 3, m. 14. None compelled to 
go out of thetr coanty without wages pard. 18 
Ed. 3, m. 6, 7, that none should go out of their 
counties: And rot only those that had oflices 
and patents te serve the king, but all with this 
proviso, that the king shoeld pay them their 
wages, en 

Answ.—1 Ed. 3. It is clear, and hath io 
the exception in case of necessity, and to be 
done asin Limes past. 

18 Ed. 3. It is expressed in the act, wiren 
they go to ıhe king’s wars out of the kingdom: 
These are all but declara- 
tive to the common law, Corber’s case; the 
renson is, because the allegience of the subject 
is not natural, bat local. But that the king 
shall give wages within his kingdom, there Is no 
act of parliament for it. Now-it was resolved 
in «he Excheguer, tbat the sea and land made 
but one entire kingdom, and so no going out 
of the kingdom here; and consequently tlıe 
pnyment of ıhe suldiers wages witliin tbe kıng- 
dom is not against law. 

The last objection is, that the writ is illesel, 
because contrary to Nlag’ Char’, “ nullus liber 
‘ homo imprisonetur.’ 

Answ.— As touching the objection of ther%- 
bility, that they are privileged from nnprison- 
ment, it might well have been spared; and 
know not wlıerefore it was spoken of, unless 10 
make them tiıivk they were more interested 
than the rest of his majesty’s subjects in this 
case. : 

Obj.—Bat yet, I say, noblemen may be Im- 

risoned upon contcınpt, as my brotber Crooke 
ons weil; and ıt was resolved in tbe earl of 
Lincoln’scase, in the Star-Chamber. Itistru6, 
that upon ordinary process, they are nnt to L* 
brought to trial orimprisoned. 

Now I answer, there is no imprisonment !n 
question, but the assessmentonly, why he should 
not pay tlıe money assessed, or shem cause !0 
the cunırary. 

Secondiy, Were the writ illegal for form and 
circumstance, yet this makesnot the comman 
itself flegal for substance. , 

The exceptiuns to the Certiorani are these: 
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1. The direction of it to two sheriffs, one out 
. of his office, when as tlıe sheriff in being ought 
only to retum it. 

Answ.—Of this there is little doubt ; nothing 
more frequent than for a Certiorari to issue out 
of the Chancery to two parties, as to the exe- 
cators, or the judge that took the fine, and is 
removed. And so upon rommission to'take a 
fiue by “ dedimus potestatem ;’ in this case the 
wwit is “inter brevia irretornabil’ :’ and this 
must remain with the old sheriff, and are never 
delivered over by the jury to the new sheriff. 
In Hobart's case, in the King’s-Berch, being 
Convicted: of heresy before sır Julius Cesar 
Judge-of tlıe Admiralty, certificate to um after 
Master of the ltolls, and directed to him ; so in 
the case of my lord’ Paget. 

-ÖOby.— The writ is: without return, saith 
Lord Chief Baron ; and the Certiorari, lach 
is a year anda half after, cannot renew it. 

I answer, That shall not be the determinin 
of it only ; for the time limited expiring, sh 
not deprive one of his just debt. 

It is not suflicient, because it appears not, 
that Mr. Hiampden was tenant or ter-tenant, 
or that Stoke Mandeville is within the county 
of Bucks. 

2. It appears not that there was any ammu- 
nition er ship De 

I answer, It doth sufliciently appear, that 
Mr. Hampden was ter-tenant, for the Certiorari 
wes to the sheriff, who certifhies that he was te- 
nent; for it was in pursuance of the writ: the 
words are, * Virtute brevis domini regis huic 
* schedul’ annexat. certifico quod virtute et se- 
© cundum exigentiam ipsius, &c.’ ° Assessevi,’ 
Anglice * have assesser,’ © super separales homi- 
“ nes et terr@ tenentes com’ Backs prad’ quo- 
© rum nomina subscribuntur, &c.’ It relatesto 


the place there, tenants in tlıe county of Bucks, |- 


and ınakes Mr. Hampden one. And thus the 
business of kuighthood wes done, and ia no 
other manner. 

Then it appears not that the ship was pre- 
pared. To this I answer, 1st, That the ship 
was done according to the command of the 
writ. 2diy. It was prepared. Sdly, If none 
had been prepared, the fault was in them, for 
that they paid not in their money. For the ex- 
ceptions to tlis Mittimus I say nuthing, be- 
cause l told yon the case rests not upon these 
words, ‘“Salus regni periclitabatur,’ which is 
only to bring it to issue. 

Then they except against the Sci’ Fa’, 1st, 
That the king is not intitied to bring the Scı’ 
Fa’. So there is no cwi oneretur, to whom he 
should pay the money, for whose good or bene- 
fit Mr. Hampden should satisfy the money as- 
sessed. I answer, the king is interested in all 
actions for public good, and shall recover ac- 
cordingly, as in case of Highways, Pontage, 
Murage, &c. much ınore when it is for the ge- 
neral defence of the reaim. Ina quare impedit 
between two common persons; though the 
king be neither plaintiff nor defendant, the king 
shall recovertherem. Meny times in case ofa 
common informer, the king recovers tbe one 


moiety, though no party ; so it was in the cas@ 
of knighthood, though suit was depending. 
Again, all writs in the kingdom are the king’s 
writs, though no fine, much more here for tne 
defence of the realm. And it is usual for the 
king’s attorney to compel men to perform cha- 
ritable uses; and the king may question any 
one for them, in the case of Aurum Regınz, by 
process out of the Exchequer. 

Again, where it is said, © Quare ıpse de pred’ 
‘ sumnsa specificat’ onerari et inde satisfac’ de- 
“ beat, prout ulterias tibi pr&cept’, &c. for 
Den the writ be in the king’s name, yet it is 
but fortlie performance of the work and charge; . 
and though it appears not, who were collectors 
or assessors, yet it appears it was done. Upon 
public service, process goes forth in the king’s 
name ; but thien it is not so fit it should be ex- 
pressed in particular for tie king, wben it is for 
the ereraligocd only. Was not this ohjection 
made by my brother Denham ? thuugh none 
more chearfully did subscribe to his majesty’s 
letter, neither was:the Sci’ Fa’ without his ad- 
vice, being the aptest course, and better than 
trespass: but the ohjection that he made was, 
That the king cannot do ary wrong, nor take 
without record, as in seizure upen ontlawry, 
attainder, or the like; and in ıhis case there 
is no Record upon the writ 4 Aug. no judg- 
ment, &c. 

I auswer, This Sci’ Fac’ is not annexed to 
the writ, and is a new action, that Mr. IHamp- 
den onerelur et inde sutisfaciet, and ufter that 
Judgment upon the writ, and upon Ins sayıng 
nothing, why revocetur, there shall be a good 
Record whereupon he shall he charged. 3 
Eliz. Dyer 156. Ignoramus is sufficient title 
for tie king, and ground for a “ Melius inqui- 
‘“ rendum.’ 

No Scı’ Fa’ lies upon the tenor of a writ, =’ 
they: 99 Hen. 6, fol. 34, 21 Eliz. Dyer fol. 
2056. I answer, a Sci’ Fa’ upon a recognizance 
will not lie in Chancery, but upon the Record 
there; yet in debate, an action of debt lies 
upon the tenor ofthe Record. 39 Hen. 6, the 
doubt was because the party might be subject 


.to a double execution, one upon the Recard 


there, and the other upon the tenor of tlıe Re- 
cord in another court. 33 Edw.8S. Title Te- 
nure by Transcript 8 Hen. 5, Fitz-Her’ Error 
Sci’ Fa’ Reg’ fol. 51. The Becord was before 
the justices of the King’-Bench, the teuure was 
of the Treasury to the barons of the Exche- 
quer ; and it is the usual order, if a recognizance 
be forfeited, to certify the tenor of a recogni- 
zance; so of a fine of amerciament, &c. to cer- 
tify the transcript thereof. So the transcrıpt 
was sent from. Ireland of an act of parliament ; 
a Sci’ Fa’ thereupon went against a baron in 
England : so in debt, upon the transcript of a 
Record from Ireland, a Sci’ Fa’ here went 
forth. . 

Objected it was in the last place by my Lord 
Chief Baron, that judgment in this case would 
be fruitless, and none sbould take bessefit there- 
by; upon this Reeord he put several cascs, 


wberein judgment in such a case ought to pas. 
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I answer my Lord Chief Baron with a judg- '! tiorari issued to the sleriff of Bucks, to return 


ment of his own, in case of knighthood, resolved 
bere in tbis cnurt ; the case was tluis, The king 
by writ Jan. 1, of his reign, commanded the 
sheräft uf Berkshire, that alitbat had 40/. sbould 
be in the Chancery 31 January folluwing, to 


take upon them the order of knighthood. Sir 


John Dayxel, shierifi of Berkshire, made his re- 


turn, (as the sheriff oP Bucks here) all that are 


not knights under the name of lilorum, and sets 


down their names. A Mittimus tbereupon , 


the defauiters; amongst wbom Mr. Hampden 
was returned to make default of payment of 
the 205. assessed upun him. \Whereupon it was 
by Mittimos sent sato the Exchequer, and a 
Scı’ Fa’ ıbereupon issued out of the Exchequer 
against Alr. Hampeden, to shew cause uhy 
he made default of payment of ıhe said 205. 
Whereupon Mr. Hampden appeared ın person, 
and demanded oyer of the writs, and returus 
tlıereof, and demurred in law, with whom Mr. 


went out of the Chancery, reciting the sub- ! Attorney juined in demurrer. 


stance of the former writ, * Vobis Mittimus | 


Now three pomts have been dehated already 


‘“ presentbus, &c.’ with a clause to enquire | at large in tbis matter, viz. 1. \Vhether ıbe 


alter such as were not returned, and to fine. 
them. And upou this a writ of disiringas to 
the sherif. My Lord Chief Baron and my 
brotber Denhbam know wbat „Judgment was 
given ; when I observed, ist, Not tbe Record, 
but the tenor of the Record, was sent into the 
Exchequer, yet returnable in the Chancery. 
2diy, For the returning of tlıe names of ıhe 
defaulters as bere. Sdly, Upon the distringas 
thereupon was had execution, much more than 
here, upon the Sci’ Fa’. 4thly, There was no 
more judgment of Record to warrant tlıan bere 
in this. 2 

Now I come to conclude. I have been some- 
what t00 bold, in taking more time than is usual, 
but I did it to satisfy my own heart, according 
co which I must give my jadgment. ' What I 
have omitted I reter to the rest of my brothers 
that went before me, and to my lord chief 
Justice that comes after me. The reasons 1 
shewed whereupon I conceive by the common 
law, and the fundamental policy of the king- 
dom, that the king may charge his subjects for 
the defence of tlıe kingdom, and that the king 
may charge his subjects towards the defence 
thereof when it is in danger ; and I hold that 
the king is sole judge of the danger ; and ought 
to direct the means of defence. And therefore 
this writ of Sci’ Fa’, and all tbe proceedings in 
this case, are well grounded according to law. 

My Opinion therefore ıs, That Mr. Hampden 
shall be charged with 20s. assessed, and that 
my Lord Chief Baron ought to give Judgment 
accordingly. 





The ARGuUMERT of Sir JOHN BRAMPSTON, 
-knt. Lord Chief Justice of his Majesty’s 
Court of King’s-Bench, in the great Case 
of Smer-Moxer. 


Quarto Aug. 11 Car. a writ issued out of 
the Chancery, being directed to all counties of 
the realm of England, both inland and mari- 
time; and among the rest it was directed to 
the sheriff of Bucks, for the making and build- 
ing of a ship of 450 tons, and to provide a cer- 
taın number of men with ammunition and vic- 
tuals, to be brought to Portsmoutli, and from 
tbence to be employed in his majesty’s service, 
for defence of tlıe realm, and of thesea. Nr. 
Hampden, in the county of Bucks, was assessed 
at 20s. for his manor of Stoke Mandeville, who 
zefusesi to pay che same; whereupon a Cer- 


king may command this general charge of hıs 
subjects by law, or no, wıthout their consent 
in parliament ? 2. Whether tlus kind of assess- 
ment be warrantable by law, or no? and, 3. 
Whether the Scı’ Fa’ did well issue or nor? In 
all these matters, so much hath been already 
spoken, that if I should nat say what hath been 
already spoken, I should say little to purpose. 
I will not be long; for ıf I had intended it, my 
lord Finch hatlı prevented me in it; for be 
hath taken from ıne very much that I should 
have said, and insisted upon. 

That which this case restetb upon, ın my 
öpinion, the vote of the court hath passed al- 
ready by the greater number of voices, that 
mine will do nothing which way soever 1 go: 
yet being to deliver my opinion, I shall shew 
my reasons; and that I shall do without any 
other defence. Concerning tbe first poinl, 
Whether bis majesty may impose that general 
charge upon his subjects by law or no? I am 
of opinion, that whensoever the wbole kingdoh 
is in danger, bis majesty may command all 
subjects to join with him in this case for the 
defence of the kingdom. My brother Fisch 
hatlı insisted so fully upon this matter, that l 
shall need to say but little: but yet something 
I must say, as well as my brothers tlat have 
spoken betore me, td discharge my conscieDCe: 
and for that which I shall say, my intent 1510 
insist upon some few of the princıpal statul®, 
which have been already recited. 

For this point, in my opinion, will rest upon 
the several statutes and acts of parliament tuät 
concern this case; and I take these statutes 10 
be merely declarations in aflırmance uf te 
commonlaw. And I shall begin witl tbe sta" 
tute 1 Edw. 3, cap. 5, and I shall not g° ar 
from the intent of the statute; I shall scarc® 
make use of any precedents, though ınany have 
been used, but only so far as they ınay nn 
expound and declare the true meaning ol ıhos 
statutes. ; 

And whereas it is objected from the statute 
1 Edw. 3, That no man shall be compelled a 
go out of his county wherein he liveth, ex°P 
ın case of invasion, and necessity requireth, “> 
then it shall be done as in tunes past n 
answer, That ıhis is werely declarative, © 
spoken in aflirmance of the common law, 
this use is declared by this statute to be 2 
antient law ofthe realm. Nom what that 
was, will be a very great questzou IR 


the 
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Indeed it hath been much insisted upon, both 
by Mr. Hampden’s ceunsel and my brother 
Crooke, that the subjects going forth of the 
sbire shall be at the king’s charge, which they 
have afırmed by divers statutes but that which 
will go far in this case, as my brother Berkley 
well observed, is out ofthe precedents of Ed. 1, 
Ed.2, and H.3rd’s times; and in them you 
shall find it to be for foreign wars, or else for or- 
dinary defence, as for pillaging of boroughs or 

rivate towns by pirates, wlıen the subjects 
har not given their aids in such cases. And 
there is no doubt but the king hath paid the 
charge in such a case, for the defence of the 
realın ; but the subjects gave tlıe king subsi- 
dies to do it withal. 

But the question is, What the subject in this 
case, ° secundum legem Anglız,’ may be com- 
pelled to, in case of necessity, for defence of 
tbe kingdom ? I answer, They may be com- 
pelled to this charge, “ sumptibus pröpriis,’ for 
ehe soldiers wages; but to go out of tbe rcalm, 
or their shire, must be at the king’s pay, ac- 
cording tn te common law of England: but in 
times of sudden defence, there is uo time to 
stand upon wages. It appears both in Fitz- 
llerb. Na. Br. fol. 28, and also in my lord 
Coke in Calvin’s case, the king may command 
his subjects upon their allegiance, to gu with 
him, as well in wars without the realm, as in 
his wars within, and with him, and without 
him, in the king’s service. By the statute of 
18 Ed.3, and 11 Ed. 3, men of arms, as hob- 
bellers, archers, &c. are to go in the king’s ser- 
vice, as in Eugland, so out of England, was the 
ınatter of these laws. And my lord Finch said, 
This was the very common law of England; so 
that it is clear, these two statutes are declara- 
tory laws ın aflirınance ofthe common law. In 
7 Hen. 4, title Tenure 44, there it is said, a 
man is not to go with the king in his wars, out 
of the realm, without wages. And sn 7 en. 4, 
eitle Tenure 73, tie subjects of England are 
not to go with the king beyonil tlie sens, with- 
out their wages: but ın the realm they are at 
his command, and there is no wages to be 
given. So it is in going out of England, when 
they are at the king’s charges; but within, at 
theirown. And ifthe going out of the county 
be at tlieir own charges, I knuw not but that 
slısuld put an end to the case, that the defence 
of the realm must be at the subjects’ charge. 

It is of dangerous consequence for judges, in 
their judaments, to rely too much upon prece- 
dents,that perhaps went forth through the ne- 
eessity of the present times. But that is not 
our case here ; we are here directed to know 
wbat was used in times past, in this case, be- 
fore the makıng of this statute';: So that in this 
case we take the usage not to declare ur prove 
a law, but that use is declared by this statute 
to be alaw. Now therefore, we must know 
what the use was: now tlıar the use was, that 
the subjects ofthis realm ought to be charged 
m time of commion danger, appears by a multi- 
tude of precedents applied rightly to the statute 
of Edw. 3, which do declare tlıe law upon tlıe 
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statute. And to sbew what the use was, I 
shall rely chiefly upon those precedents that are 
most judicial. First, that ot 25 Edw. 1, Term’ 
Mich’ Rot. 72, Banc’ Regis, in the abbor of 
Robertsbridge’s case ; compare that and this to- 
gether, and I know not what möre can be an- 
swered, than that this use for the subject to 
maintain their peace, was an usage, law, and 
custom of the realm. 10 Ed. 3, m. 2, fo. 18, 
the king by his writ sent a command to send 
to Portsmouth one hundred foot and twenty 
horsemen to guard the sea-coasts. They refus- 
ed to do that service, and would not go without 
wages. Tlie king sent answer in these very 
words, * That no wages were due, for it was a 
* public danger.” And so 25 Ed. $, cap. 8, it 
is generally assented to by parliament. 
ut there we have a general law in the first 
statute 1 Ed. 3, which was grounded merely on 
the comınon law, and so was the statute 25 
Ed. S, and the rest to the same purpose, because 
it was against the right uf the realm. And 
this statute of 25 Edw. 3, was merely grounded 
upon the petition of the commons; then cer- 
tainly this finding of arms was intended by that 
statute to be against the right ofthe realın. Be- 
sides all this, t0 keep ourselves to that which is 
legal and authentical, so the parliament roll 13 
Ed. 3, ın. 9, and 11, it is there apparent, that it 
is not against the riglıt of the land to charge the 
subject ; then huw comes it to be against the 
right oftherealm 25 Edw. 3, for then there was 
no statute ? i 
Now to bring it down to our times. In 26 Ed. 
$, m. 44, every marıtime town was cliurged to 
keep a petty watch, there being some imminent 
danger ; therefore they pray, not to be dis- 
charged, but tl:;at it ınight be reduced to a 
lesser charge, being it was but petty watch to 
guard the yea-coast; much less then is there 
cause for the subject to seek to be discharged 
when the enemy is approaching. 5 Ed. 3, there 
was a commission issued out, (0 distrain every 
one “secundum potestatem,’ in matters of ar- 
ray ;,here is now the judgmegt of the whole 
house’ of. parliament, that men according to 
their abilities are to be charged to join in charge 
witb the king, to defend the realm “ sumptibus 
“ propriis” Thus much for defence upon the 
land ; now for defence upon thesea. In the 
statute 18 Ed. 3, cap. 7, that they who serve 
the king out of the kingdoim, serve for wages ; 
but in case of necessity, without the realm, in 
times past, by no precedents, saith my brother 
Crooke, can it be proved it was done before. — 
I answer, that the sea is within the kingdom ; 
see 2 Ed. 3, cap. 10, protect. 46, Bract’ lib, 3, 
fol. 365, there the sea ismade part of the king- 
dom. Doctor and Student, cap. 51. Itisthe 
ancient custom of England, that the king is 
lord of the narrow scas. But that which I 
most rely upon is, from the statutes of 1 and 18 
Ed. 3, for they both ıneet in one, which is ac- 
cording to tlıe common law ; for all the differ- 
ence thereof is, the subject to go out ofhisown 
county whether to defend the land or tbe sea. 
In the statute of 1 Ed. 3, it is objected, that 
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dere is no precedent for ınland counties. But 


dendo, we deny it not ; but the difference = 


| answer, it not ironı inlaud counties, yet there ' in tbe occasiun of the statute of 14 Ed. 3. 


ıs tor ımaritime, asin 14 Ed. 3, Term. Mich. 
iur Irely not upon prccedents for either, but 
only upon those precedents that went out tw 
the purts and manitime towns : for it was well 
observed by tlıe king's counsel, that they were 
not grounded upon any precedents or charters, 
but only upon snciest customs. But if the 
precedents to the maritime towns were direct- 
ed in case of necessity, Ihen I see no reason but 
ılat x may be done now; wlich was in- 
deed iutended by the statute of 1 Ed. 3, as the 
precedents do oialı declare ; and tlıey were 
then more common than writs of this nature is- 
suing for in this case, and the comınons were 
then bound to land-service, and tbe mariners 
in sea-serrice; and they were campelled to it.at 
their own charge, merely upon their allegiance, 
both in Bedford, Bucks, ale: with wany 
other counties. If then they may be compelled 
10 go out of their own proper counties, to de- 
fend that part of the realm that they live near 
unto, why ınay they not also be compelled to 
go to defend tlıe sea-coast ? The sea-men were 
willing to bear some part of the charge for the 
defence of the sea, because the ınland coua- 
ties did bear their charge of the land-service 
and ofthe ports; And ıfthey may be compelled 
in the iniand counties to defend their inland 
counties, and the sea-men to defeud the sea- 
coast; tlıen I know no reason but that they 
‚may be compelled all in general to bear a pub- 
lic charge in case of necessity. 

I am still upon the statute 1 Ed. 3, wherein I 
find Mr. Selden, in his Mare Clausum, says it 
was an ancient use to charge the inland and mari- 
time counties in case of necessity; and there- 
fore in my understanding, I hold it to be © se- 
“ cundum legem Angliz.’ But bere my hro- 
tler Crooke objects, there is no statute or pre- 
cedent to shew that any inland counties were 
charged. I answer, that statutes and prece- 
dents do not extend to our case, for this was 
in use wany years befure the making of any 
statute. See the statutes of 1 Ed. 1, and 1 Ed. 
%. They cannot cross one another, for then 
could not the statute of Ed. 1, be confirmed by 
the statute of Ed. 3. 

Again, concerning the statute of Anding of 
men andarms, it is true, it is merelythe common 
law of Euglaud, and that ınerely without com- 
mon conscnt ın parliament, as my brother Berk- 
ley saitb, that the statute of 9 Uen. 3, and 25 
Ed. 3, cap. 11, are the great charters rather 
than statutes; aud in king John’s time it was 
not taken for a statute, but only for a deciara- 
von. And go it was taken in the time of 
len. 4. 

But now if concerning the charging of the 
ecunty, the said statutes were nothing hut ac- 
cording to tbe common law of England, I 
cannot see how they should cross anotber now ; 
for thero is no ditference, but only in such 
things as are given as a benevolence to the 
king, as in 1 Ed, 3, cap. 5, 6. 

As for the statute Tallsgio non Conce- 


There was a pretty case put by Mr. Holbosne 
about the ofhce uf alnayge, wbere there was bur 
a fee to be paid out of it, and held a zaüilage : 
but there is great difference between the tail- 
age and thıs service, which every subject is 
bound to do by his allegiance to his soveresgn 
lord, Fıtz’ Her’. Na. Br. 103. Tbe lnug may 
inpose thıs charge upon the subject ın case of 
necessity, pro bunu publico,; and ıt is noıhing 
but what every subject owes in tbe common- 
wealch in a time of cammon dauger. And 
after king Edward the Confessor, it was or- 
dered by several statutes, let every une have 
their own goods and lands free from taulage, 
and let nothing be taken from them. But ın 
this case uf necessity in common daunger is 
another thing, the king may then compel hıs 
subjects to this charge; and I may add the 
reasons strongly insisted upon by the king’s 
counsel. My lord Coke sad, it could never 
be the meanıng of the great charter of the Iı- 
berty of tlie subjects by this statute to take 
away the power of the king’s prerogative, aud 
so to exempt themselves from ıhis charge of 
defeuce : fur there is a ditfereuce between a 
taillage upon the people, and. a service ine 
case of necessity, wbich tley may be com- 
pelled unte. My brother Jones cited a most 
excellent case 4 Jac. upon tbe opinion of Coke 
and Popham, that the taillage-statute takerh 
not away: and shall it take away this royal 
power of the king, so inherent in the crown, 
the protection and preservation of his kingdom? 

From this statute 1 Ed. 3, Mr. St. Jobn 
raised this objection. Here is seven months 
from the date of the writ, tn the time the ship 
was to be brought to Portsmouth, in which 
time there might have been a parliament, and 
therefore it ouglıt to have been done in a par 
liamentary way. But this will not admit the 
calling of a parliament ; but if ıbe danger ıs 
not sudden, you must have it in a parliamen- 
tary way.—NMy lord Finch gave a full answer 
to this: there ınust be a preparation befare ıhe 
enemy coine, else the defence is too late ; there 
is a necessity to prevent a necessity, and who 
shall give warning in such a case but the king ? 
Saith Littleton, who gives warning? Not the 
tenant by castle-guard, but the lord; and so 
consequently in ıhis case our sovereign lord the 
king : and therefore in such a case the subject 
is bound üy his allegiance to the king, to assıst 
in case of public danger. My lord Coke tells 
us tbe reason of the warning: he saith, there 
must inthat case be a preparation before hand, 
lest your defence come too late: entinies are 
more easily kept out than overcome when they 
are got in.—By tho statute of 8 Ed. 4, there 
bulwarks may be mude in another man's 
ground; but this preparation cannot he with- 
out warning, and none can give the warning 
but the king, aud the subjects are to be at his 
command, and none other; for there must be 
a preparation of the subjects in the realm, io 
meet ıbe enemy before he enter the land. Ne 
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subjects can take upon them to huild bulwarks, 
&zc. Itis an assuming of the royal power, for 
it must be done ‘ juxta pr&ceptum domini 
© regis.’ 
Now I come to the second part, whether 
this assessment be warranted by law or nut. 
The writ was dated 4 Aug. to prepare a ship 
against the ist of March. Therefore we see 
it is not against the great laws concerning the 
zubjects liberty, because it .is no taillage but n 
service: for howsoever it snust be granted, it 
ınust be a general danger that causeth u gene- 
ral defence ; and ıbere must be matter ın the 


body of the record to satisfy therein ; there 


must be, I say, a public dauger, and tben’it is 
“ secundum legem et consuetudinen reguni An- 
< gliz,’ as appears 20 Ed. 3, m. 21. And also 
in Doctor and Student, cited before, that when 
necessity doth require, the king may ’'cömpel 
his subjects to this public service and charge. 
Though the king be the sole judge, and his cer- 
Uficate is not traversable and cannot be .de- 
nied, yet there must be matter apparent within 
the record to satisfy the conscience of the 
court, or else we cannot be judges of the case 
at all. Ifthe danger be general, then the de- 
fence must be general; but if ordinary danger 
as robbing of merchants by pirates, &c. ıt must 
be ar bekn 'scharge. And we dn see by the 
petitions of the commons ın many parliaments, 
that they ever conceived themselves subject to 
the charge of ordinary defence.—Now upon all 
that wliich hath been observed by my bro- 
thers, there is enough in the record to satisfy 
tbem fully (as if the king were not sole judge) 
that it was a publie danger, being ‘ pro defen- 
‘sione regni et tuitione maris, &c.’ It did 
issue to all the king’s subjects, as a general 
charge, and not to ıhe county of, Bucks alone: 
therefore I may conclude, when the whole 
kingdom isin dauger, the kiog may compel his 
subjects to assist in such public danger. 

Tihen for the assessment; many exceptione 
have been taken to it, and to the record and 
Sci’ Fa’: Ihad provided myself to have given 
a full answer tbereunto, but my lord Finch hath 
yrevented me, and hath cited the very autho- 
sities, that I myselfdid rely upon. But for the 
assessment itself to the sheriff, I do not say 
that I do üind be hath like power in any other 
case of law: commissions of sewers may be 
directel to the sberifl, but not to.give power 
to assess men’s goods. I answer, that this is 
in case of necessity: forthe very main case is 
but a case of necessity, the ordinary and usual 
way is © persacramentum.” My lord Finch 
gave an excellent answer to that, and warranted 
ıt by law, that the sheriff hath no such unli- 
mited power granted him; he is not made 
Judge of the estates of.men, but only to ’pursue 
tbe direction of the writ, to assess them as he 


is commanded, and not “secundum discretio- : 


‘nem suaın ;’ but as my lord Coke 5 Rep. 99, 

saith, he must do it ‘secundumn legem et se- 

‘ cundum arbitrium ;’ that is to say, according 

to law and reason. But it is impossible, in 

such a case of necessity, to put it kato such an 
YoL, 111, R 
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equality to make it without exception ; but in 
as much as in him lieth, he ought to order it 
proporiionably, his power is unlimited; for by 
bis discretion he is to discern between right 
and wrong, between substance and shadow ; 
and he must go within the bounds of law and 
right. In the chamberlain of Loudon’s case, 
they might rate and assess in beno publico, as 
in making a high-way to a church, and the like, 
wherein the subject is brought to no distress 
or inconvenience, so as the greater part, in 
such a case as this, shall ever bind the lesser, 
it being pre bono publico. Yet this assessment 
cannot make a law n debt or a duty, but is 
only a means to bring this duty ı0 a cerftainty, 
and so make it a daty, so that he be rated in 
an equal proportion. Hatlı the sheriff rated 
Mr. Hampden disproportionably, according to 
his estate and degree ? If he hath, ‚let him tell. 
If the sheriff hath followed his own will, and 
done corruptly, (hen he hath done contrary to 
the intent of ıhe writ; it turneth upon the 
sheriff himself: and a great offence it is for a 
public minister of Justice to abuse himself in 
such a place of justice. The sheriff returns, 
he hath assessed 205. which is no great sum ; 
and also confesseth upon the record, that it is 
an equal assessment. When Mr. Hampden 
appeared upon the Sci’ Fa’ be demanded Oyer 
of tbe writs, and so demurred io law: which . 
upon the matter, being a general deinurrer, is 
a confession.—And as for the Sci’ Fa’, my lord 
Finch hath handled it fully, and hath cited tbe 
same books and nuthorities that I intended to 
have cited ; and so hatlı prevented me in that. 
And also ın Bodmin’s case in Corouwall, and 
upon the exception super tenorem record’ ın 9 
Hen; 6, fol. 23. And the rcason why he 
should not have execution super tenorem record’ 
is, because otherwise the subject might be 
charged double. And divers cases were put 
upon suing fortlı execution' upon the tenor of 
the record ; and yet no execution can go out 
of the chancery at the first, because it ıs not 
returnable by the sheriff, but it is sent out of 
the chancery, by Mittimus into ıhe Exchequer, 
24 Hen. 6,4 Hen. 6. But it is true, it doth 
concern every one to be satisfied in the truth 
ofthe case ; for if the sheriff should not assesg 
‘ per sacramentum,’ it might be made anvther 
way.— And as for the Certiorari, my lord Finch 
hath likewise cited the same books and autho- 
rities, which I also intended; therefore I for- 
bear te insist upon that. 

Tbere is another exception to the record, 
‘ quod oneretur,’ and not know to whom it 
should be, no money demanded to the king hy 
the first writ, no, nor by the second writ; 
therefore can give no judgment ° quod satisfa- 
‘ ceret domino regi :” then if judgment shall not 
be given for tbe king, then for whom ? non con- 
stat, it doth not appear to whon: it is due, for 


‚any thing I can see in this record.—Truly for 


my own part, ofall the exceptions that I have 

keard, none sticketb with ıme but this excep- 

tion: for Ido not know any precedent, that a 

Judgment wrs given, and net say to whom, 
4 u 


‚, se 7 
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This scruple, I confess, still rermaineth withme. | in the 12th year of his majesty's reign, certi- 


X must needs say, that in my opinion, I do | 


fied into his court of Chancery, and by bis ma- 


rather incline, as far as Ianı wellsatisfied, that | jesty’s wrıt of Mittimus, under the same seal, 
this is a good exception, according and upon , beariug date the 5th day of May ın ıhe 15th 
those reasons which ıny Lord Chicf Baron gave; | year of his majesty’s reign, were sent Into the 
and yet [ aın not so far satisfied, that it is law. | court of Exchequer for further process to be 


-——I must rather incline as my opinion inclines, 
than go against the inclination of my own opi- 
»ion: as I have gone throug) all thie rest wıth 
the warranı of my own conscience, I cannot go 
upon any string in a thing of the least weight, 


‚but I must deliver ıny opinion as it inclines ; 


and ıherefore, upon those reasons that I have 
heard, aud upon consideration taken with ıny- 
self, I do rather incline to the opinion of nıy 
Lord Chief Baron, and upon his reasons, 
which I think was in that with the lesser num- 
her: but for my opinion in all other points, I 
agree with the general vote of the court, 


Upon the 12th of June, 14 Car. Mr. Attor- 
ney moved the Court uf Exchequer for Judg- 
ment against Nr. Hampden; and alter he had 
opened the Hecord he said, “ Your lordship 
and the court, in respect of the greatness of 
the cause, did adjourn it into the Exchequer 
Chamber, that your lordsbip and the court 
might receive advice of all the Judges; wlose 
Advite and Opinious your lordship hat already 
received, and the plurality of their voices is, 
that Judgment should be given against Mr. 
Hampden, and accordingly I do pray Judg- 
ment.” 

To which my Lord Chief Baron answered : 
“ It is very true, it was referred from hence to 
the Exchequer-Chamber, to receive the advice 
of all the judges ofthe lund. We do not take 
them to assist only by way of advice, but for a 
judicial direction : for admitting we four were 
of one opinion, and the rest of the judges of 
another, (though the cause properly depend in 
this court) yet we must apply ourselves to their 
resolution, and our four voices are involved in 
theirs ; and therefore accordingly, secuudum 
legem, Sc. oneretur Johannes Hampden.” 


The Copy ofthe Orpen, as it was drawn upon 
the Motion of Mr. Attorney-General, and 
now remains entered in the Exchequer. 

Termin’ St=’ Trin’ anno 
Bemem’ Regis. 14 Car. 12 die Junii. 

Bucks.—Wheieas several sums of money by 

virtue ofthe king's majesty’s writ under the 

Great Seal of England, bearing date the 4th 

day of Aucust in the 11th year of his majesty’s 

Teign, were assessed and charged upoı several 

persons, for and towards the provision of a 

Ship uf War, together with the furniture and 

other things thereunto belonging, in ıbe said 

writ particularly mentioncd; wlıich said several 

"Sums of Money, so assessed and charged, and 

not being satisted and paid, the names of the 

snid several, persons, together with the several 
sume charged upon them, werc returned into 
the Chancery, whereby his majesty’s writ of 

Certiorari, bearing date tlie 9th day of March, 


bad thereupon, as by the said several wrıts 
may appear: and wlıereas process of Scı’ Fa’ 
was, the 20th day of May, in tlıe said 1Sch vear 
of his ınajesty’s reign, awarded to the aberıtf or 
the county of Bucks, directing to garnısh the 
several persons, in a schedule to the said Sci’ 
Fa’ annexed contained, to sbew cause the oc- 
taves of tlie Holy Trinity then ensuing, why 
they should not be charged, and satısfy ıbe 
said sums of ınoney assessed upon them; ın 
wliich schedule it was contained, amongst di- 
vers others, that John Hampden, esq. was as- 
sessed at 205. us by the said Sci’ Fa’ and sche- 
dules thereunto annexed may also more fully 
appear: whereupon the said John Hampden, 
esq. being garnıshed by sir Anthony Chester, 
baroneı, then sheriff of the said county of 
Bucks, appeured, and demanded Oyer of all 
the aforesaid writs; which being read uuto 
him, he thereupon demurred in law. And 
thereupon sir John Bauks, knigbht, his majesty’s 
attorney-general, Joined in the said demurrer : 
and the record thereof being made up, ix 
pleased the barons of this court (the same 
matter being a- matter of great consequente 
and weight) to adjourn the arguing of the 
same matter into the Exchequer-Chamber, and 
to desire the assistance and jJudgment of all the 
Judges of England, touching the same. Now 
upon the motion of: his majesty’s attorney- 
general ılıis day, informing this court, that 
seeing the said matter hath been so solemalv 
debated and argued, as well by the counsel of 
the said defendant, and by sume of his ma- 
jesty’s learned counsel, and also by all ıhe 
judges of Eugland, and by the barons of the 
Exchequer, and that the major part of the 
said judges and barons have delivered their 
opinions and judgments that the said John 
Hampden ought ı0 be charged with, and w 
satisty the said sum of 20s. and therefore the 
said Mr. Attorney moved the court, that judg- 
ınent might be entered accordingly : it is there- 
upon ordered by tbis court, that judgment shall 
‚be forthwith entered, that the aforesaid Joha 
Hampden ought to be charged with, and s” 
tisfy the aforesaid sum of 20s. 


A Copy ofthe Juncuenrt (in English), as it is 
enteres Upon record, iu pursuance of the 
said motion, and according to the major 

“votes,® 
And because the barons here will advise 
themselves of and upon the premises, before 
they give Judgment tdereupon, a day is given 
to tlıe aforesaid John Hampden, in the same 
state as now here upon the ectave of St. Mich- 
ael, that the said barons in the mean while of 


* Cr. Car. 535, 601. 
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the said premises may adrise, and with the 
Justices of both benches may tlıereupon deli- 
tberate: for the said barons here, not je 
thereupon, &c. And upon this it is sgreed be- 
&ween the Barons here, as well with consent 
ofthe said attorney-general of our said lord 
the king, as oftbe said atturney of the afore- 
said 1 Hanıden, and the counsel learned in 
the law ofthe said J. Hampden, that some 
persons learhed in the law as well of counsel, 
and on the behalfof our said lord the king, 
as of counsel and on tlıe behalf of the said 
J. Hampden, of the aforesaid matter in law 
and the other premises, in the Chaınber of 
this Exchequer, commonly called tlie Exche- 
quer-Chamber, . before the said barons, to- 
ther sitting with ıhe aforesaid justices of 
th benches, should in the mean ‘time he 
heard publicly to nrgue: at which said oc- 
tave of St. Nlichael, came the aforesaid J. 
Hampden here a: before. And because the 
barons here further will advise tliemselres of 
and upon the premises, before they give Judg- 
anent thereupon, a day is further given to the 
aforesaid J. Hampden in the same state as now 
here, until the octave of St. Hilary, that some 
persons learned in the law, as well of counsel 
and on the behalf of our said lord the king, as 
of counsel and on the behall' of tlıe ‚said J: 
Hampden, of the aforesaid matter in law, and 
the other premises, io the Chamber of this 
Exchequer, commonly called the Exchequer- 
Chamber, before the said barons togetlıer sit- 
ting with the aforesaid justices of both benches, 
should in the mean time be heard publiely to 
argue, and the said barons with the said justices 
deliberate thereupon ; so that no person learned 
fı the law, either of the counsel of our said 
lord the king, or of the counsel of the said J. 
Hampden, is yet heard, and the harons here 
thereupon are not advised, &c. And afterwards 
in the time between the aforesaid octave of 
St. Michael, and the aforesaid octave of St. 
Hilary, as well the Attorney and Solicitor of 
our said lord the king, as two learned in the 
law of the couısel of che aforesaid J. Hampden 
in the premises, being on the part of the said 
J. Hampden, twelve several days in the afore- 
“ said Exchequer-Chamber, before the barons of 
this Exchequer, sitting with them then there the 
aforesaid Justices of both benches, were openly 
and siugly heard to argue at large, and parti- 
ceularly ofthe said matter in law, and other 
the premises (the aforesaid record being re- 
eited) and what thereupun they could or would 
say. And the aforesaid attorney, and soli- 
citor-general, divers and very many records, 
writs, commissions and precedents, as well of‘ 
this Exchequer, as of the court of Chancery, 
‚the court of King’s-bench and Common Pleas, 
the matter in law, and other premises in the 
several writs, returns, and scherules aforesaid 
contained, on the part of our said lord the 
king, to prove, confirm and maintain, then and 
there produced, shewed and exßounded. And 
on the aforesaid octave of St. Hilary, the said 
J. Hampden came here as before ; and because 
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the barons here further will advise themselves 
of and upon the premises befure they give 
judgment thereupon, a day is further given to 
the afuresaid J. Hampden, in the same state 
as now here, until from the day of Easter, on 
fifteen days, that the said barons in the mean 
while, with the aforesaid Justices of both 
benches, may furtber thereupon deliberate, for 
that the said barons have not yet thereupon, 
&c. At which day, the snid J. Hampden came 
here as before; and because the barons here 
further will advise themselves of-and upon the 
premises, before they give judgment there- 
upon, a day is further given to the aforesand 
J. Ilampden, in the same state.as now here, 
until upon the morrow of the Holy Trinity, that 
the said barons in the mean while, with the 
aforesaid justices of both benches, may further 
thereupon deliberate, for that the saıd barons 
have not yet thereupon, &c. At which day 
the aforesaid J. Hampden came here as be- 
fore ; and upon ıhis, the premises being seen, 
and by the barons here plainly underswod, and 
mature deliberation thereupon being liad with 
the aforesaid justices of both benches, and 
after the arguments, as well bythe sard justices, 
as by the aforesaid barons singly, in the afore- 
said Exchequer-Chamber, publicly thereupon, 
niade, it appeareth thereupon to the barons, 
by advice of the justices aforesaid, that the 
several writs aforesaid, and their returns, and 
the schredules aforesaid tn the same annexed, 
and the matter therein contained, are suficient 
in the law to charge the aforesaid J. Hampden 
with the aforesaid 205. assessed ‘upon him in 
tbe form and for the cause uforesard : it is 
therefore agreed by the said barons, that the 
aforesaid J. Hampden be charged with the sald 
20s. and thereof make satisfaction, &c.” 


Taıs Judgment in the Case of Ship-Money 
gave much offence to the nation, and occa- 
sioned great heart-burnings in the house of 
commons:* It was particularly taken notice 





* « And here I cannot but again take the 
liberty to say, that the circumstances, and pro- 
ceedings in those new extraordinary cases, 
stratagems, and impositions, were very unpo- 
litic, and even destructive to the services in- 


.tended. And if the business of Ship-Money, 


being an imposition by the state, under the no- 
tion of necessity, upon a prospect of danger, 
which private persons could not ınodestly think 
themselves qualified to discern, had been ma- 
naged in the same extraordinary way as the 
Royal Loan (wliich was the imposing the Five 
Subsidies after the second parlıament spoken 
of before) was; men would much easier have 
submitted to it; as it is notoriously known, 
that pressure was born with much more chear- 
fulness before the Judgment for the king, than 
ever it was after ; men before pleasing tlıem- 
selves with doing somewhnt for the king’s ser- 
vice, as a testimony of their affection, which 
they were not bound to do; many really be- 
lieving te necessity, and therefore thinking tha 
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ofin Mr. WuHcr's Speech in that house, April 
22, 1640, which wasas follows : 

Mr. Speaker; I will use no preface, as they 
do who prepare men for something in which 
they have a particular interest. 1 will only 
propnse what I canceive fit for the house to 


consider ; and shall be no more concerned m 


the event than they that shall hear me. Two 
things I observe in his majesty's demands. 
First, the supply. Secundiy, our speedy dis- 
patch theraot, 

Touchimg the first: his majesty’s occasions 
for ınoney are but ton evident. For to say no- 
thing how we are neglected abroad, and dis- 





burthen reasonable ; others observing, that the 
advantage to the king was of importance, when 
the damuge to them was not considerable; and 
all assuring themselves, that when they should 
be weary, or unwilling to continue the pay- 
ment, they might resort to the law for relief, and 
find it. Butwhen they heard this demanded in 
a court of law, as a right, and found it, by 
sworn jüwdges of the law, adjudged so, upon 
Buch grounds and reasons as every stander-by 
was able to swear was not law, and so had lost 
‚the pleasure and delight of being kind, and 
dutiful to the king; and, instead of giving, 
were required to pay, and by a logic that left 
no man anything which he might call his own, 
they no more looked upon it as the case of one 
man, but the case of the kingdom, nor as an 
Imposition laid upon them by the king, but by 
the judges; wbich they thought themselves 
bound in conscience to the public justice not 
to submit to. It was an observation long agn 
by Thucydides, ‘“ That men are much 'nore 
passionate for injustice, than for violence ; be- 
cause, says be, the one coming as from an 
equal, seems rapine; when the other proceed- 
iug from one stronger, is but the effect of ne- 
cessity. So, when Ship-NMoney was transacted 
at the council-board, they looked upon it as a 
work ofthat power they were all obliged to 
trust, and an effect of that foresight ıhey were 
naturally to rcly upon. Imminent necessity, 
and public safety, were Convincing persuasiong; 
aud ıt might not seem of apparent ill conse- 
quence to them, that upon an emergeut occa- 
sion the regal power should fill up an hiatus, or 
supply an impotency in the law. Bur when 
they saw in a court of law (that law, that gave 
them title to, and possession of all that they 
had) reason of state urged as elements of law, 
jJudges as sharp-sighted as stcretaries of state, 
and in the mysteries of state; judgmeut of law 
grounded upon matter of fact, of which there 
was neither enquiry, nor proof; and no reason 
Biven for the payment of the 203. ın question, 


ut what included tbe estates of ulltbe standers- 
by, they had no reason to hope that doctrine, ! 


or the promoters of it, wouid be contained 
. within any bounds; and it is no wonder that 
they who had so little reason to be pleased with 
their own condition, were no less solicitous für, 
ot apprehensive of, the inconveniencies that 
night attend any alteration.” Clarendon. 


tracted at home ; the calling ofthe parliament, 
and our sitting here (am effect which no light 
cause could have in those times produced) ıs 
enough to make any reasnnable man believe, 
that the Exchequer abounds not so much in 
money, as the state does in occasions to use It: 
and I hope we shall all appear willing to dis- 
prove those who have thought to dissuade his 
wnajesty from this way of parliamente, as un- 
certain; and to let him see it is as ready, and 
more for the advancement of his afairs, ıham 
any new or pretended old way whatever. 

or the speedy dispatch required, which was 
the second tlıing, not only bis mäjesty, but res 
ipsa loquilur ; the occasion seemsto Importune 
no less; necessity is come upon us like an 
armed man. — Yet ıhe use of parliaments here- 
tofore (as appears by the writs that call us 
hither) -was to advise with bis majesty, of all 
things concerning the church and common- 
wealth. And it hatb ever been the custom of 
parliaments, by good and wholesome laws, to 
refresh the commonwealth in general, yea and 
to descend into remedies of particular griev- 
auces, before any mention made of a supply. 
Look back upon the best parliaments, and stıll 
you shall find, that the last acts are for the free 
gifts of subsidies on the people’s part, and 
general pardons on the king’s part. Eren tlıe 
wisest kings have first acquainted the parlia- 
ments with their designs, and the reasons there- 
of: and then demanded the assistance both of 
their counsel and purses. But physicians, 
though they be called of the latest, must not 
stomach it, or talk what they might have been, 
but applythemselves roundly to thecure. Let 
us not stand too nicely upon circumstances, 
nor too rigidly postpone the matter of supply, 
to thehhealing of our lighter wounds. Let us do 
what possibly may be done witl reason and 
honesty on our parts, to comply with his ma- 
jesty’s desires and to prevent the imminent ills 
which threaten us. 

ut consider, Mr. Speaker, that thev who 
think tbemselves already undone can never 
apprehend themselves in danger: And they 
that have nothing left can never give freely. 
Nor shall we ever discharge the trust of thase 
tbat sent us hither, or make theuı believe that 
they contribute to theirown defence and safety, 
unless his majesty be pleased, first to restore 
them to the property of their goods and lawful 
liberties, whereof they esteewi theınselves now 
out of possession. One need not tell you ıhat 
the property of goods is the mother of courage, 
and tlıe nurse of industry; makes us valiant ıa 
war, and good husbandsin peace. 'The experi- 
ence I have of former parliaıments, and my 
present observation of the care the country bas 
had to chuse persons of worth and courage, 
makes me think this house like the Spartans, 
whnse forward valour required some softer 
imusic to allay and quiet their spirlts, too 
much moved with the sound of martıial instru- 
ınents. It is not the fear of imprisonment, ar 
if need be, of death ıtself, tbat keeps a true- 
hearted Eoglishman fram the care to leare 
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this part of his inheritance as entirely to pos- 
terity, as he received it from his ancestors, 
Tbis therefore let us first do, and the more 
speedily, that we may come to the matter of 
supply; let us give new force to the ınany laws 
which have been hitherto made for the main- 
taining of our rights and privileges, and endea- 
vour to restore this nation to ıts fundamental 
and vital liberties, the property of our goods, 
and the freedom of our persons: no way doubt- 
ing, but we shallfind his majesty as gracious and 
ready,asanyof his royal progenitors have been, 
to grant our Just desires therein. For not only 
the people do think but the wisest do know, 
that what we have suffered in this long vacancy 
of parliaments, we have suffered fronı his minis- 
ters: that the person of’ no king was ever better 
beloved of his people, and that no people were 
ever more unsatished with the ways of the levy- 
ing monies, are two truths which may serve, 
one to demonstrate the other: for such is their 
zversion to the present courses, that neither 
the admiration they have of his majesty’s native 
änclinations to justice and clemency, por the 
pretended consent of the judges, could make 
them willingly submit themselves to the late 
tax of Ship-money: And such is the natural 
love and just esteem of his majesty’s goodness, 
tlıat no late pressure could oo them, nor 
any example invite tem, to disloyalty or-dis- 
obedience, 
But what is it then, that hath bred this mis- 
understanding betwixt tbe king and his people? 
low is it, that having so good a king we have 
so much to complain of? Wby, we are told of 
tlıe son of Solomon, that he was a prince of a 
tender heart; and yet we see, by the advice of 
violent counsellors, how rouglı an answer he 
gave to his people. ‘ That his finger should 
* be as heavy as his father's loins,” was not bis 
own, but the voice of some persons about 
him, that wanted the gravity and moderation 
requisite for the counsellors of a young king. 
I love not to press allegories too far; but the 
resemblance of Job’s story with ours holds so 
well, that I cannot but observe it to you. Ik 
Ben God to give his enemy leave to affliet- 
ım more than once or twice, and to take all 
he had from him ; and yet be was not provoked 
to rebel so much as with his tongue; though 
he had no very good example of one that lay 
very near him, and felt not half tbat which be 
sufiered. I hope his majesıy will imitate God 
in the benigner parts too: and as he was severe 
to Job only while he discoursed with another 
concerning him, but wben he vouchsafed to 
speak himself to him, began to rebuke those 
who had mistaken and mis-judged his case, and 
to restore the patient man to his former pros- 
perity ; so now, that his majesty hath adıitted 
us to his presencc, and spoken face to face with 
us, I doubt not but we shall see fairer days, and 
be as rich in the possession of our own as ever 
we were. 
I wonder at those that seem to doubt the 
success of this parliament, or that the misun- 
derstanding between tbe king and his people 
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should last any longer, now they are so happily 
met. His msjesty's wanıs are not so great but 
that we may find means to supply him; nor 
our desires so unreasonable, or so incompatible 
with government, but that his majesty may well 
sauisfy them. For our late experience, I hope, 
will teach us what rocks to shun and how ne- 
cessary ıhe use of ınoderation is: and for his 
majesty, he has had experience enough, how 
that prospers which is gotten without the con- 
current good-will of his people: Never more 
money taken from tlie subject; never more 
went into the exchequer. If you look upon 
what has been paid, it is more than ever ıhe 
people uf England were wont to per ın such & 
time: If we look upon what has been effected 
tberewith, it shews as if never king had been 
worse supplied. So that we seem to hare en- 
deavoured the filling a sieve with water. Wbo- 
soever gave advice for these Courses, has made 
good the saying ofthe wise man; © qui contur» 
‘bat domum suam, possidebit ventum.” By 
new ways they tbink to accomplish wonders; 


‚but in truth they grasp the wind, and are at 


the same time cruel to us, and to the king too. 
For if tre commonwealth flourish, then he that 
hath the sovereignty cau never want, nor do 
amiss ; so as he govern not according to the 
interest of others, but go the shortest and the 
safest ways to his own, and tbe common good. 

The kings of this nation have always govern- 
ed by parliaments; and if we look upon the 
success of things since parliaments were laid 
by, it regembles that ofthe Graecians, 

* Ex illo fluere et retro sublapsa referri 
“Res Danaum ——————— 
especially on the subject’s part. For though 
the king hath gotten little, they have lost all.— 
But his majesty shall hear the truth from us, and 
we shall make appenr the errors of those di 
rines, who would persuade us, that a monarch 
must be absolute, and that he may do ali things 
ad libitum ; receding not only from tbeir text 
(though that be a wandering too) but from the 
way their own profession might teach Ihem, 
‘ state super vias antiquas,' and “ remove not 
“ the antient bounds and land-marks which our 
‘ fatbers have ser.” If to be absolute were ta 
be restrained by no laws, then can no king in 
Christendom be so; for they allstand obliged to 
the laws Christian, and we ask no more: for to 
this pillar are our privileges fixed, our kings at 
their coronation taking & sacred.oath not to in- 
fringe them. 

I am sorry these men take no more care te 
gain our belief of things, which they tell us for 
our soul’s health; while we know them so 
manitestiy in the wrong, in that which cın- 
cerns the liberties and privileges of the sub- 
jeets of England: but they gain preferment, 
and then ’us no matter, though they neither 
believe themselves, nor are believed by others, 
But since they are so ready to let loose tha 
conscience of their kings, we are the more 
careful to provide for our protection against this 
pulpit lat, by declaring and reinforcing the mu- 
nicipal laws of this kingdom. 
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It » wortb obserring, how new this opinion 
#, or rather this way of ruling, even among 
themselves. For Nr. Hooker, who sure was 
no refractury man, (as they term it) thınks ıhat 
the first government was arLbıtrary, * ll it was 
“ < teund, that to live by one man's will, became 
* the cause of all men’s misery’ (these are his 
words): concluding, that tlis was tl;e original 
ef insenting lass. And it we look tarıher back, 
our hıstories will tell us, that the prelates of this 
kingd.m have often been the mediatoıs be- 
tween the king and his sul'jects, 10 present and 
to pray redress of their griev:inres; anıl had re- 
ciprocally tiıen as much I,ve and reverence froın 
the people. 

But these preachers, more artive than their 
' predecessors, and wiser thin ıhe laws, have 

tound vut a better form of government. The 
king must be a more absolute monurch than 
any of bis predecessors; and to tlıem he must 
owe it, thuugh in the mean time they hazard 
the hearts ot his people, and imv»ive him in a 
thousand ditliculties ; for suppose this form of 
government were inconveni:nt, and yet this is 
but a supposition ; for these 500 years, ıt hath 
not only mainrained us in safety, but made us 
victorivus over oLher nations: but, I say, sup- 
pose fhey have another idea of one more cun- 
venient, we all know how dangerous Innovations 
are, though to the better: and what hazard 
those princes must run, that enterprize the 
change of a long established government. Now, 
of all our kings that have gone before, and of 
all that are to succeed in this happy race, why 
should so pious and so good a king be exposed 
to tlııs trouble and hazard ? besides that, kings 
so diserted can never do any great matter 
abroad. 

But while tlıese men have thus bent their 
wits against the laws of their country, whether 
they have neglected their own province, and 
what tares are grown up in the field which they 
$hould have tilled, I leave to a second consider- 
ation; not but that religion ought to be the first 
thing in our purposes and desires; but that 
which is first in dignity, is not always to precede 
in order oftime, for well-being purports a being. 

‚And the first impediment wbich men naturally 
endeavonr to reınove, isthe want of these things, 
without which they cannot subsist. God first 
assigned to Adam maintenenre of life, and 
gave him a title to the rest ofthe creatures, be- 
fore he dppointed a law to obserre. And let 
me tell you, if our adversaries have any such de- 
sign, as there is nothing more easy than to im- 
po religion on a people deprired of their li- 
rties; so there is nothing more hard than to 
do the same upon freemen. 

And therefore, Mr. Speaker, I conclude with 
this motion, that there may be an order present- 
Iy made, that the first thing this house will con- 
sider of, strall be the restoring this nation in ge- 
wetal to its fundamental and vital liberties, the 
property of our gouds, and freedom of our per- 
sons; and that then we will further consider of 
the supply desired —And thus we shall dis- 
charge the trust reposed in us by those that sent 


us hither: his majesty will see, that we male 
more than ordinary haste tosatisfy his deinunds; 
and we shall ler all those know, that «eek tu 
hasten the matter of supply, tbat tbev will so tar 
delay it, as they give ınterruption to he former 


AFTERWARDS the House of Commons tock 
te affaır directly under consideration, in cal- 
ing thuse Judgcs to an account, who had giwca 
their Opinions for tbe Ship-Money ; at wluch 
tine Lord Falklund delivered hunsclf in the 


following manner: 


Mr. Spcaker ; Tiie constitation of this com- 
monneaith hath established, or rather enden- 
voured to establish to us the security of ont 
goods, and the security of those laws wii: 
would secure us and our goods, by appeintins 
for us Judges, so settied, so sworn, that theit 
can be no oppression, but they of necessily 
must be aecessarv; since if they neitber dent 
nur delay us justice, which neither for the prest 
nor little seal they ougbt to do, the greatest per- 
son in ıhis kinedom caanoı continue the lest 
violence up: nm the meanest. But this secunty 
hath been almost our rain; fur it hath beea 
turned, or rather turned itself into a battery 
against us: and those persons who should have 
been as dogs to defend the sheep, have been 
wolves to worry them. 

These Judges, to instance not them only, but 
their greatest crime, bave delivered au opınion, 
and judgment in an extra-judicial manner, tbst 
is, such as came not within their cognizanct, 
they being judges, and neither philosophers, 2X 
pohticians. In which wben that ıs so absolate 
and evident, the law of the land ceases; and ol 
general reasen and eguity, by which particular 
laws at first were framed, returns to his throne 
and government, where salus populi Ee 
not only suprema, but sola lex ; at which, = 
to which end, whatsoever should dispense "I! 
the king, to make use of any money, dispen®s 
with us to make use of his, and one another. 
In this judgment they contradicted both many 
and learned acts nnd declarations of parlis- 
ments; and those in this very case, in this very 
reien: so that fer them they needed to ai 
consulted with no other recerd, but with reif 
memories. 2. They hmve contradieted app® 
rent evidences, by supposing mighty and rar 
nent dangers, in the most serene, quiel, and En 
cion days that cuuld possibly be imagined, & bie 
contemptible pirates being our most forma : 
enemies, and there being neither prinC® 2 
state, with whom we had not either alliance . 
amity, orboth. 9. They contradiet the wi! 
self, by supposing that supposed danger "9 
so sadden, that it would % an for ro 
ment, which required but forty days ®*)» 
the wei Baden no such haste, but being € 
tent to stay seven times aver. hev sur 

It seemed generally strange, that tie, = 
not the law which all men else saw but! : 
selres. Yet though this begot the more ae 
wonder, three other particulars a ed 
general'indignauion. When ıbey had 
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to the king, the sole power in necessity, the 
sole judgment of’ necessity, and by that enabled 
him to take both from us, what he would, when 
be would, and how he would, they yet canti- 
nued to persuade us, that they had left us our 
liberties and our properties. And, which I 
confess moved most, tlıat by the trausforination 
of us from ıbe state of free subjects (a good 
phrase under Dr. Heylin’s favour) unta that of 
villains, they disable us by legal aud voluntary 
supplies to express our aflections to his majesty, 
and by that to cherish his to us, that is, by par- 
liaments. 

The cause of all the wmiseries we have suf- 
fered, and tlie cause of all the jealnusies we 
have had, that we should yet sufer, is, That a 
most excellent prince bath been most infinitely 
abused by his judges telling him, that, By 
policy he might do what he pleased. 


We must now be forced to think of abolishing | 


of our grievances, and of taking away this judg- 
ment and these judges together, and of regulat- 
ing their successors by tlıeir exemplary punish- 
nuent. . 


Hereupon the Opiniohs of the Judges, the 
Shbip-Writs, and the Judgment against Mr. 
Hampden beity read openly in the house on 
Wonday, Dec. 7, 1640, after long debate these 
four several votes were agreed to by the house, 
nem. con. 

1. That the charge en upon the sub- 
jects for the providing and furnishing of ships, 
and the assessmeut for raising of money for 
that purpose, commonly called Ship-Money, 
are against the laws of the realm, the subjects 
right of property, and contrary to former reso- 
lutions in parliament, and tu the Petition of 
Right. 

2. That the extrajudicial Opinions of the 
Judges, published in the Star-Chamber, and in- 
rolled in the Courts at Westininster, ın kec 
serba : 

' Tae Case. 

© C. R.;—When the good and safety of the 
* kiıngdom in general is concerned, and the 
“ whole kingdom in danger, whether may not 
& the king by writ untler the great seal of Eng- 
€ land, command all the subjects in this kingdom 
° at their charge to provide and furnish such 
€ number of Ships, with men, victual, and muni- 
‘ tion, and for such a tiıne as he shall think fit, 
€ for the defence und safe-guard of the kırgdom 
‘* from such danger and peril, and by law com- 
© pel the doing thereof, in case of refusal or 
© refractoriness ; and whether ın such case ıs 
© not the king the sole judge both of the danger, 
© and when and how the same is to be prevented 
© and avoided ?—C. R. 


Taeır Orınıons. 

‘ May it please your most excellent majesty, 
* We have according to your majesty’s coın- 
“ mand, severally, and every man by himself, 
“ and all of us together, taken into serious con- 
‘ sideration the case and questions signed by 
© your majesty, and inclosed in your letter: 
‘ Aud we are uf opinion, tat when the good 
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“ and safety of the kingdom in general is con, 
‘ cerned, and tie whole kingdam iu danger, 
€ your majesty may by writ under the great seal 
‘ of England, command all the subjects of this 
‘ your kingdom, at their charge to provide and 
‘ furnish such number of Ships, witb men, 
€ victual, and munition, and for such time as _ 
‘ your majesty shall think fit for the defenoe and 
‘ safeguard of the kingdom from such danger 
‘and peril; and that by law your majesty may. 
* compel the doing thercof in case of refusal or 
€ refractoriness. And we are also of opinion, 
“that in such case your majesty is the sole 
* judge both of the danger, and when and how 
“the same is to be prevented and nvoided :’ 

In the whole, and in every part of tlıem, are 
against the laws of the realm, the right of pro- 
perty and the liberty of the subjects, and con- 
trary to former resolutions in parliament, and 
to the Petition of Right. 

3. That the Writ following in Aec verba; viz. 
< Charles by the grace of God, king of England, 
€ Scotland, France and Ireland, defender of the 
“faith, &c. To our right trusty and well 
‘“ beloved counsellor, Thomas lord Coventry, 
© keeper of our great seal of England, greeting. 
‘ These are to will and require you, that for tlıe 
‘safeguard of the seas, and defence of the 
‘realm, you issue fort, or cause to be issued 
‘ forth ot our h gb court of chancery these ensu- 
“ing writs in the form following, with duplicates 
‘ of tbem, under our great seal of England, unto 
* the counties, cities, towns, and places here- 
“after ensuing, and for so doing this shall be 
‘your warrant:’ And the other Writs com+ 
monly called the Ship-Writs, are against the 
laws of the realm, tlıe right of property, and | 
the liberty of the subjects, and contrary to 
former resolutions in parliament, and to the 
Petition of Right. 

4. That tbe Judgment in the Excheguer in 
Mr. Hanıpden’s case, a transcript whereof fol- 
loweth in hzc verba: (viz. “* Quod separalıa 
‘ brevia pradicta et retorna eorundem, ac 
* schedul, pr&dict. eisdem annexat. ac materia 
“in eisdem content. suflicien. in lege exist. ad 
‘ pr&f. Joh. Hampden de pradictis viginu solr- 
‘ dis super ipsum in forma et ex causa pred. 
© assessis, onerand. Ideo consideratum est per 
‘ eosdeın barones, quod prad. Johannes Hanıp- 
den Je eisdem vipinti sulidis oneretur, et inde 
‘ satisfactat.)’ in the mntter and substance 
thereof, and in that it was conceived that Mr. 
Hampden was any way charg-able, is against 
the laws of the realm, the right of property, the 
hberty of the subjects, and contrary to former 
resolutions in parliament, aud to the Petition of 
Right. 


These votes were afterwards transmitted by 
the house of cuımmeons to tbe lords, and deliver- 
ed by Mr. St. John (afterwards his majesty’s 
solicstor-general) at a Conference of both houses 
of parliament, held 16 Car. 1640. 


Mr. St. Juhn addressed humself to the lIords | 
as follows: 
My lords; Tbe knights, citizens, and bur- 
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gesses of the coammons house have entrusted me 
with a message to your lordships of a general 
and very high cuncernment;; so general, that 
the whoie body of the kingdom, botlı peers and 
people, are interested in it; of su hie conse- 
quence, as that there is nothing that cau con- 
cern us nearer.—It is one of the grandia regni ; 
so grent, as that 1 shell not need to present it 
to your lordships in a magnifying glass, it will 
appear too,big in its own dimensions. It is 
not that Ship-money hath been levied upon us; 
but it is that right wbereby Ship-money is 
«lammed, which, if it be true, is such as that 
makes the payment of Sbip-money the gift and 
earnest penny of all we have. It is not that 
our persons have been imprisoned for payment 
of Sbip-money, but that our persons, and (as it 
is conceived) our lives too, are, upon the same 
grounds of law, delivered up to bare will and 
pleasure. It is that our birth-right, our ances- 
tral right, our condition of eontinuing free sub- 
jects, is lost; that of late there hath been an 
endeavour to reduce us totthe state.of villainage, 
nay to a lower. Itis true, the lord might tax 
his villain de huute et de basse, might take all 
his lands and goods; the villain had no property 
against tlıe lord, the villain he could not ire quo 
vuluit, he had no liberty of person, the lord 
might imprison hin at his pleasure: but the 
villain’s life was his own, and not his lord’s, the 
Jaw secured him that. But, ıny lards, as the 
law stands now declared, it is disputable whe- 
ther it doth so much for us. 

My lords, the subject of this message, is to 
present the sense of the commons to your lord- 
sliips; that the laws of the realm instituted at 
first, and freely assented unto, and chosen by 
their ancestors for the preservation of them- 
sclves and us their descendants, in our persons, 
lıves and estates, have been of late entrusted 
unto such hands, as have endeavoured to force 
upon them a coutrary end to that for which 
they were ordained; from defensive to turn 
then to offensive; and instead of protecting 
us, to make the laws the instrument of taking 
from us all we have. Those carrıages which 
have produced this sense of te commous, I am 
commanded at this present to declare to your 
lordships. They are certain estra-judicial opi- 
nions delivered by the judges at several times ; 
tlıe one in November 1635, the other a year 
after, in February 1656. The Ship-Wirits, that 
have issued to all the, counties of England for 
these many years last past without Intermis- 
sion ; the principal thing in these writs which I 
am to present to your lordships, is not the 
charge and burden which hatlı been thereby 
imposed upon the subjects, though tbat be 
great, hut the declarations in them of the law, 
and of the right whereby tbis burden may be 
unposed.—The last is, the Judgment in Master 
Hampden’s case in tbe exchequer upon these 
Ship-Writs. 

My lords, the two last, that is, the Ship-Writ 
and the Judgment, becayse they are very long, 
I am only to open them without reading, and 
u Jeliver them to your lordship; the utker two, 


I am to read them, and then to deliver to your 
lordsbips. 


The first Orınıom in November 1635, was 
read as follnweth : | 

I am of opinion, that as where the benefit 
doth ınore particularly redound to the goud of 
tbe purts or maritiıne parts, as in case of pi- 
racy or depredations upon the seas, there the 
charge hath been, and may be lawfully im- 
posed upon them according to precedents of 
former times; so where the good and safety 
of the kingdom in general is concerned, and 
the whole Lord in danger, (of which hıs 
majesty is the only judge) there the charge of 
the defence ought to be born by all the real, 
This I bold agreeable both to law and reason. 


My lords, these opinions were delivered by 
the Judges severally and a.art, they were pro- 
cured by the solicitation of ıny lord Finch. Ihe 
Judges, as he severally procured their hands, 
were by him conjoined secrecy: accordıngiy 
these opinions walked in the dark for a year 
and upwards. Afterwards the procurer of them, 
my lord Finch, lıked them so well, as that he 
Presamen to deliver them to his majesty. By 

is procurement, a letter was directed from bis 
majesty to the judges, for the delivery of their 
opinions in these and some other additivnals. 
The former that hath been read is more mo- 
dest ; it is only that his majesty is the sole judge 
of the danger, and that the inlaud as well as 
te ınaritime towns are chargeable to the de- 
fence of the kingdom.—It is not declared ın 
these, that this charge may be imposed by his 
majesty alone; for the expression ıs only, that 
tlıe charge may lawfully be imposed ; say not 
by whom.—In the otber opinions they proceed 
u malo ad gejus, and speak plain English, wluch 
followeth ın hac verba : 


Tas Case. 

C. R. When the good, and the ease and 
safety of the kingdom in general is concerned, 
and the whele kingdom in danger, wbether may 
not the king, by writ under the great seal of 
England, command all the subjects ın this king- 
dom, at their charge, to provide and furnisb 
such number of ships with men, victuals and 
ammunition, and for such time as he should 
think fit, for the defence und safeguard of th® 
kingdom from such danger and peril; and by 
law compel the doing ıhereof, in case of refuse 
or refractoriness? and whether in such case, 18 
not the king tbe sole judge, both of the danger,- 
and when and how tlie same ig to be prevenwl 
and avoided ? 


Tne Junges Answer. 

May it please your excellent majesty, we 
have, according to your majesty’s command, 
severally, and every man by himself, and all of 
us together, taken into serivus consideration the 
case and questions signed by your majesty, an 
inclosed in your royal letter; and we are ( 
opinion, that when the guod and safety of the 
kıngdom in general is concerned, and the whole 
kingdom is in danger, your majesty ınay by 
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writ under the great seal of England, command | what he will, and wben he will, If all be taken 
all the subjects of this your kıngdom at tlıeir | to day, and afternards by descent or my own 
charge to provide and furnish such number of | labour I got a new stock or Iıvelihood, that is 
ships, with men, victuals and anununition, and | no more mine than tlıe former, so that ıhere is 
for such time as your inajesty shall think tit, | no property left unto the subject, thoush the 
for the defence aud safeguard of the kingdom | Opinions go no further. But, my lords, Ship- 
from such danger and peril; and that by law | Money is not the whole extent of.them; Ship- 
your majesty ınay compel tlıe doing thercof, in | Money, by these Opinions, is not due by any 
case of refusal or refractoriness: and we are | peculiarity in Ship-Norrey : but Ship-Money is 
i r in such case your majesty | therefure due, because his majesty is the sole 
both of the danger, and | Judge of the danges of the kingdom, and when 
K A& 7 same is to be prevented and | and how the same is to be prevented ; because 
his majesty, for the defence of the kingdem, 
vere subscribed by all the | may at his will and pleasure charge tlıe people. 
Inn-Hall; they were after- | Thıs is the ground, and upon the same, reason 
he Stur-Chamber, that the | the coınpulsion may be as well for the making 
notice of ıhem; and that | and maintaining Castles, forts and bulwarks, 
forgotten, they are enrolled | making of bridges, for transporting his armies, 
Westminster-Lall, in * per- | for provision of wages and victuals, for soldiers, 
am.’ Your lordships will | for borses and carriages : it may be multiplied 
ne leave to repeat them in | in infinitum.—It may be done when tlıe good 
sense, which I conceive to | and safety of the kıngdom is concerned ; this 
ınjesty, as often as himself | extends to all things, and at all times: * Quia 
ıre tlıat the kingdom is in | ‘ jacet in terrn, non habet unde codet.’ 
en, for prevention of such | Jf these opinions be law,xI humbly leave it to 
by his writ under the great | your lordships considerations, whether the go- 
y alter the property of the | vernment be not * imperium legibus solutum.’ 
out their consent in parlia- | The next thing I shall offer to your lordsbips is 
ıch proportion as his ma- | the Ship-Writs: n transcript of one of them di- 
: and besiiles, tlıe altering | rected to the sberiff of Dorsetshire, I shall deli- 
'ir goods, for the prevention | ver; all the rest being of the same form. Be- 
deprive them of the liberty | cause the writ is Jong, I stiall open it briefly ; 
of their lives, and that in | it is to this effect. There is a declaration in ıt, 
self shall please. that *“ salus regnt periclitabatur :’ That the 
ıcse, viz. That his majesty | safery of the kingdom was ın danger. Tiere- 
ger as often as he pleasethi, | fore the inhabitants of the several counties are 
words, That the king isthe | commanded, for the defence of the kingdom, 
iger, and when the same is | for the custody of the seas, for the safegunrd of 
‚avoided. 2. The second, | the merchants fronı piracy inward and outward, 
y alter the property ofthe | that they should provide a ship of war, furnish- 
out consent in parliaınent, | ed with guns, gunpowder, double tackfe, and 
t bie majesty may, by writ | allother necessaries ; and tbis sh:p thus furnished 


ıgland, command and com- 

fthe realm, at their charge, 

sh ships. $. That this nıay 

in his majesty shall please, 

his majestv ınay command 

I furnısh such number of: 

nals, and amnıunition, and 

najesty shall think fit. 4. 

uch concerns our persans, 

1atucse wwuceen . 2 1. That his majesty in 

case of refractoriness may compel the dning of 

it. This compulsion in cuse of refractoriness 

includes the person us well as the estate; nay, 

it sounds ınore inthe personulitv than otherwise. 

For the oıber, viz. whetber tlıis personal com- 

Be may extend so far as to life, I humbly 

eave it to your lordships consideration, upon 

the other clause; that is, that bis majesty is the 

sole judge of such danger, and wben and how 

the same is to be prevented: wbether the 

words, “how it isto be prevented,' in this case 

of personal compulsion, doth not leave the 
manner of it whully in his majesty's breast. 

My lords, if these Opinions extend only to 

Ship-Money; it is enough ; his majesty takes 

voL. 118. ö 


ata day set, to be brought to Portsmouth, to be 
provided fur 26 wecks of mariners waoges, vic- 
twuals and other necessaries: and fur the doing 
of this, authority is given to the sherifts of the 
several counties, to assess every one of ıhe in- 
habitants “ secundum statum et facultates suas,” 
according to their estates and rueans ; and fur- 
tler power given him, by distr: ining and selling 
of the distress, to levy these monies; °si con- 
€ trarıos invenerit,' tlıen to imprison their per- 
sons: And further declares, that all this may 
be done, “ secundun legem et consmetudincın 
© regui.’ The sense I conceive is N thus: 
That by the laws of the kingdom, when his ına- 
Jesty shall declare that the kıngdom is ın danger, 
he may alter the property of the suhjects goods, 
and imprison their persons ; nay, that not only 
his ınajesty, but the sheri» may imprison their 
persons. By the law the Jord micht imprison 
his villaın, but could nut transfer that power to 
the bailiff, or to any other; it was personal. 
That the execution of this power over ıhe per- 
sons of the subjects hath gone no farther than 
their imprisuonment, whether therein we be not 
beholden to his majesty’s grace and goodness, 
IM 


! 
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and nothing at all to the opinions of ıhe judges, 
1 leave au to your lordships considerations. 

Ihe last thing is, the Judgment in the Exche- 
quer, in the 13th year of his now majesty’s 
seien, zgain-t Mr. Hampden. The Record is 
very long: I shall briefly open it to your lord- 
slips. Quarto Aug. 11 Car. there issued Ship- 
Writs to the several counties; amongst the 
rest to the county of Bucks. The sheritf as- 
sessed the inhabıtants; some of them made de- 
fault, and did not pay. Upon a Certiorari out 
of the Chancery, directed to the sheriff, be cer- 
tifies the persons that ınade default, together 
with the sums assessed upon them. From the 
Chancery, by Mittimus, these certificates were 
sent into the Exchequer, to the intent processes 
wicht issue against the defaulters. A Scire Fa- 
cias issued to the sheriff of Bucks, who there- 


upon, amongst other returns, returns that Mr. 


Haupden Lad been assessed 208. for some 
lands in Stoke-Mandeville in that county, which 
be had not paid. Mr. Hampden appeared, 
and upon his appearance demands Oyer of the 
Ship-Writs, and the other proceedings. After 
his hearing thereof, and understanding the con- 
tents, be demurs in law, that is, demands the 
Jud;ment and Opinion uf the Judges, whetber 
tl.iis writ was suflicient in law, and to force him 
tu pay the said 208. 

Tluis being a great and general case, the Ba- 
zons of tlie Exchequer desired the assistance of 
the rest of the Judges, whu did Join accordingly. 
The case canıe to be argued; there were four 
arguments, two on Mr. Hampden’s side, and 
two on the other side: The first was ın Mi- 
chaelmas Terin, after All-Hallontide; and all 
te tour arguınents were speeded before Chiri:t- 
mas day, two of them in the term; and no 
longer tıme could be procured for the rest, but 
the short vacation between Michaelmas Term 
and Christmas. It was a case of so little con- 
eernment, ihat wliereas in Westminster-Ilall 
terın after tern 3s usually given to argue any 
demurrer, this must be argued betwixt All-Hal- 
lontide and Christmas ıhroughout. After the 
arguments, the counsel on both sides were com- 
manded to bring before the Judges tlıe records 
and authorities cited: They were brouglit; and 
for the euse of the Judges, many of them on 
Mr. Hampden’s part were abbreviated on the 
back sides: ılhose abbreviutions were com- 
ananded to be expounded. Afterwardstbe case 
Faine to argument at ıhe bench ; tliere the case 
was judged, and by the greater part of ıhe 
Judges Juiginent was given against Mr. Hamp- 
deu. \Vhen the Judges had delivered their 
opinions, it was ıhe Barons part to give Judg- 
inent; the Judyinent was, *Quod separalia 
© brevia pra=dicl’ et return’ eorundem ac sche- 
‘ dule predict’ eisdem annex’ ac materia in eis- 
€ dein content’ suflic en’ in lege existunt ad pre- 
* fatum Johaunem Hampden de pradict, viginti 


* sulidis super ipsum in forma et ex causa pra-. 


* dict. assessis onerand’ Ideo consideratumm est 
‘ per eosdem baron’ quod predictus Johannes 


‘ Hampden de eisdem viginti solidis oneratum 
s exiude satisfiar.? 


My lords, tl;is Judgment is a full and plenary 
executiun of the former opinions of tlie Judges, 
and of the Sbip-Writs, for so much as it con- 
cerns our propriety : It wasgiren in Mr. Hamp- 
den’s case only, but binds all the subjects;; for 
so binding it is, as that an bonourable person, 
unuw in my eye, in a case depending in the 
King’s-Bench, was denied any argument or de- 
bate concerning tbe right of Ship-Money, for na 
other reason but tlıat ıt had been by the former 
Judgınent adjudged already in the Excheauer. 
My lords, these extra-judicial Opinions of the 
Judges, tLese Ship-Writs, and tbis Judgment, 
are those carriages which have introduced this 
sense of te commons, That the fundaınental 
laws ofthe realni concerniug our property and 
our persons are shaken. 

My lords, the comınons have taken the extra- 
judicial Opinions published and enrolled, and 
the rest, severally into consideration ; they 
have been read openly in the house ; and after 
long debate, and long rather in consideration 
of the greatness of the matter than of the difh- 
culty of it, they came to vote; four several 
Votes passed upon them; the Votes passed 
without so much as one negative voice to any 
ofthem. The Votes were in substance, That 
they were against the laws of the realm, the 
right of the property, the liberties of tbe sub- 
ject, contrary to the former resolutions of the 
parliament, and to the Petition of Right. The 
extra-judicial Opinions enrolled, they voted in 
the whole, and every part of ıhem, to be con- 
trary to allthese; for they did conceive, that 
in these opinions there was not any one clause 
that was agreeable to the law, but that through- 
out they were contrary to the law$. 

My lords, the things wlich the comınons 
took into their cousideration, before tlıey pro- 
ceeded to their Votes, were tlie proceedings in 
the parlinment held 3 Car. when the Petition of 
Right was framed. The commons weut no 
higher ; tlie reasons inducing them thereto 
were, because in that parliament all those three 
had been debated, property of goods, liberty of 
persons, and security of our lives. Two of 
them, that is, property of goods and liberty of 
persons, by tlıe occasion of the Commissions 
for the Loan, and the instruction wberewith 
these commissions were accompanied ; that 
concerning our lives, by occasion of ıhe com- 
missions that had issued for the executing of 
Martial Law. They conceive, that if any tbing 
concerning these had passed both houses and 
his majesty, or the judgment of botlı houses 
without his majesty, ıt would be in vain to look 
further, that it would be actum agere : Nay, 
my lords, they had further consideration, that ır 
those were already settled ın that parliament, 
it would not only be derogatory to tlıe jurisdic- 
tion of parliament, but dangerous to look 
higher, as that they would infer a defect in 
those proccedings, and cast an aspersion upon 
that parlinment. I am commanded now to 
present to your lardsbips consideration those 
things which satisfy the commons, wluch ere 
tlıesc three : 
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1. The Commissions for the Loans, with the ! ed, The Commission of Excise. This was dated 
ın-tructions. 2. A Commission called The | ultimo Feb. it was dated after the summons to ' 
Commission of Excise. 3. An addition of sar- | that parliament : This commission issued to 33 
ing, which was desire by your lordships to | lords, and others of his majesty’s privy-coun- 
have been added to the Petition of Right, at | cil; the commissioners are thereby connnanded 
tbıe time of the framing of it. to rajse monies by impositions, or otherwise ; 

The case upon tbe Commission for the Loans | as in their judgmenuts they shall find to be most 
standeth thus: 13 Octob. 2 Car. divers Com- | convenient. 
ınissions were directed to sundry commissioners, | The causes wherefore these monies are to be 
to the number of 60 or 70 lords and gentlemen, | raised, are expressed to be these: ‘Ihe defence 
in the several counties issued, whereby a com- | and safety of the king and people, which with- 
Pu 0 aid, by way of Loan, was required of | out extremest hazard ufthe King, Kingdom, and 

the subject : The causes and grounds of this | people, and of tbe king’s friends and allies be- 

command are in the commissions expressed to | yond seas, cannot admıt any longer delay ; in- 
be these: 'The king found the crown engaged | evitable necessity, wherein form and cırcuni- 
ın a war, by the advice of both houses in par- | stance must rather be dispensed withal, tban 
liament; that not only the king and the sub- | the substance lost. The coınmissioners not to 

Ject, but also his allies beyond sen were in | fuil therein, as they tendered his majesty's bo- 

danger. “The parts beyond sea, where our | ıour, end the safety of the kinadum and peo- 

clutlı is vented, and fronı whence we have most | ple. Ilere * salus regni periclitahntur,’ the 

of our provision for shipping, were endangered ; | whole kingdom declared 10 be in danger, :n 

bis majesty’s treasures were exhausted, and his | greater and nearer tban in the opinion of the 

coffers empty. A parliament had been sum- | Shiip-Writs, or Judgment in the Chequer. . 
moned, but no supply. Unavoidable necessity Tu the parliament 3 Car. this Commission 
both at home and abroad ımultiplied the ene- | was adjudgel by the commons to he against 
mies. Greatand mighty preparations, both at | the laws of this realm, and contrary to the 
zea and land, threatened A ingdom daily. Judgment given in ıhe Petition of Right; and 
Nut only the king’s honovr, but the safety | after a onen with your lurd»bips, de-ired 
and very subsistence of the king and peöple, | his majesty, that it might be cancelled. The 
and of the true religion abroad, are in apparent | then Lord-Keeper shortly after brought it can- 
danger of suffering ırreparably, unless nut only | celled to your lordships in tie house, and there 
a speedy, but also a present stop he made; | said, it was cancelled in his masjety's pre- 
which cannot admit so lung delay as the cal- | sence: You sent it cancelled to Ihe commons 
ling of a parliament. The king assured on the | to be viewed, who afterwards sent it back 10 
royal word of a king, that not one penny should | your lordslırpa. | 
be bestowed, but upon those public services| My lords, Tlıe last is the addition of saving, 
only wherein every one of them, and tlıe whole | desired to be added to tlie Petition uf Right, 
body ofthe kingdom, their wives, children, and | which was in these words: 
posterity, have their personal and common in-| “ We humbly present this Petition unto your 
terests. The commissioners diligence com- | “ majesty, not only with a care of preserviug 
ananded, as they tendered the king’s honour | * our own liberties, but with due regard to leave 
and safety of the realm. Here ‘ salus regni | “ entire the sovereign power, wherewitb your 
* periclitabatur,” the whole kingdom was in | ‘ majesty is trusted, for the protection, safety, 
danger, as in the judges opinions, and as in the | * and happiness of your people.’ Your lord- 
ship-writs, and judgments in the Exchequer. | ships desire of this addition to the Petition of 
Nay, my lords, further, the safety and very | Right, was taken into consideration by the 
subsistence ofthe king, people, and true religion, | commons ; and after debate, it was thought fit 
were in danger of suffering irreparably ; the | by ıhem to berejected. A conference was had 
dangerous instance, not a speedy, but present | with your lordships, and Mr. Noy appointed by 
stop must be made ; the supply could not stay | the commons to declare the reasons of their re- 
for a parliament ; at thistime his majesty's cof- | solution. Your lordships nat receiving satisfac- 

. fürs were exhausted ; the king foand the crown | tion at that conference, whether this addition 
engaged in this war, before the access of it to | should be rejected or nat ; it was again delated 
himself, and that by advice in parliament; all | in tlie commons house, they ventured upun the 
this expressed, only lending of monies for pre- | same bottom again: It was thereupon resolved 
vention required ; but it was a compulsory | to be rejected ; the reasons of their rejection 
thing, and became compulsory, by the instruc- | were these in sum : 
tions to hind over to the board, and imprison- | First, They confess, that if ıhese words were 
ment for refusal. These commissions were, in | taken as a bare proposition only, without any 
the parliament 3 Car. first resolved in the com- | furtber reference to the Petition of Right, thnt 
mons house to be against the Inw, afterwards | it was a true proposition. ‘That ıs, that the 
byyour lordships, and consented unto by his | law hath trusted the king with sovereign power 
majesty; and nre declared to be so in the Pe. | for the protection, sufeıy, and happiness of the 
tion of Right; and the imprisonment of the | people. But if it should be added to the Peu- 
subjects for refusal, declared in the Petition of | ion of Right, as was desired, then was it not 
Right to be against law. true, but would make the Petition of Right fclo 

Ay lords; The next is the Commission call- | de sc, and wholly destructive to itself in all tlıe 
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parts of it; thatit would proceed “ a bene di- 
* vısis al mala conjuncta:’ for then the Petition 
ol Right, as they resolved, would have this 
sense. Wherens in the Petition of Rigk:t it is 
said, That no nid, tax, taillage, or other charge 
whatsoever, may be imposed upon the people 
witliout their Iree consent in parliament; it 
would hare this construction. It is true, it 
cannot be dune by the king’s ordinary power, 
but it may be done by that sovereign power 
wherewith the law hath entiusted his ınajesty 
for the protection, safety, and happiness of the 
people. So likewise for imprisonment, that 
they ought not to be imprisoned without due 
pröcess of law. It is true ordinarily, but the 
king may imprison by his sovercign power, 
wherewith ıhe law hath intrusted hım for the 
protection, safety, and happiness ofthe people. 
So that, for that martial law, that the subjects 
lives ought not to be taken away, unless by due 
ee oflaw. Itis true ordinarily, but the 
sing may do it by his sovereign power, where- 
with the law hath intrusted hım for the protec- 
tion, safety, and happiness «of the people. 
\Whercby they conc: ive:l that it would not only 
make the Petition of Right to be wholly de- 
structive of itself, but likewise tlus Petition of 
Right would leave the subjects in a far worse 
condition than it found ıhem ; för it would ne- 
cessarily inter, that which is against the’ law, 
vrz. That the king, by his sovereign power, 
when he pleased to declare that it was for ıhe 
good ofthe people, might do all this. 

Your lordships, at a conference ‚of both 
houses, engaged on the part of the commons 
by serjeant Glanvile and sır Henry Martin, re- 
ceived satisfaction from these reusons, and con- 
sented to the leaving out this nddition ; and 
accordingly the Petition of Right passed, and 
is printed without it. 

My lords, these were the things I was com- 
manded to preseut unto your lordships; other 
t&bings there were, as the sentence arainst bi- 
shop Mainwaring : but these weirhed 5» much 
with the commons, as that they conceived they 
needed no more. My lorıs, These precedents 
of that parliament, and these opinions of the 
Judges, the Ship-Writs, and the judgmentsin the 
Exchequer; they are Iıke the two buckets of a 
well, ıf one go up the other mu-t go down: 
“non bene conveniunt.. My torde, we have 
not cited these precedents out nf difidence 
that your lord-.hips had forgotten them, but be- 
cause others have; or that we distrust your 
lordships justice, if you had forgotten them: 
for before these were your lordships concurred 
in opinion with your worthy aucestors, that 
first gave them. Their noble blood runs in 
your veins. It isnow to confirm your own 
Judgment as well as theirs; in your lordships 
breasts, there are Ihe same magazines and foun- 
taıns of honour and justice as were then ; these 
Jjudgments and proccedings were the actions 
of both houses; the danger by the violation is 
equal. The comınons see nothing in the judges 
vpimions or judgment, why they should recede 
ftum their former judgments; they hope the 


same from your lordships. Besides, my lords, 
that ıhe case is now much varied from what it 
was then; not only iu the matter, but as it 
concerns the honaur and jurisdiction of this 
great judicatory, tlıe parliament. 

The breach of privileges in the menibers is 
tenderly resented, because that without this 
Ireedon they cannot advise and consult con- 
cerning the ardua regni. But when they have 
done all, to have their judgments and their acts 
of parl. overthrown by the judges afterwards, this 
makes parliaments to be notluing ; this sets up 
the judges above the parliament, this puts us 
out of hope uf redress ; if they may overthrow 
the proceedings of that parliament of 3 Car. 
they may by the same reason overtlrow the 
actions of this, and of all future parliaments. 

My lords, this was not tbe practice of their 
predecessors, though Lut in private causes ; 3 
difhculty of law aruse, they always consulted 
this vracle, and thence received their answer 
how to give judgment. Judgments in the hich- 
est court of Westminster-Hall, I mean ın the 
King’s-beuch, where the proceedings are rorum 
rege, are here reversable by writ uf error. In 
causes of great and general concernment, they 
ever ajourned them bither, as thimgs too higlı 
for them. —“ Quia consulta patrum, qui Jeges 
‘ juraque Servat,’ doth well; they have taken 
that in their hands they had not to do withal ; 
and how they have handled the mattef, your 
lordships have heard. 

The judges, as ıs declared in the Parliament 
Roll uf Rich. 2, are the executors of the sta- 
tutes, and of the judgments and ordinances of 
parliament ; they bave here made themselves 
the executioners of them; they have endea- 
voured the destruction of the fundamentals of 
our laws and lıberties. Holland in the Low- 
Countries lies under the sea, the superficies of 
the land is lower than the superficies uf the sea: 
it is capital therefore for any man to cut the 
banks, bekune they defend the country. Be- 
sides our owu, even foreign authors, as Com- 
mines, observe, tlıat the statute De Tiallagio, 
and other old laws, are the sea-wulls and banks 
which keep the commons from the inundation 
of the prerogative. These pioneers, ıhey have 
not only undermined these bauks, but they 
have levelled them even with the ground. If 
one that was knuwn to be Aostis patrıe had 
done this, though the damage be the same, yet 
the guilt is less. But the conserüatores ri- 
parum, tlie overseers intrusted with ıbe defence 
of these banks, for them to destray then, ıbe 
breach of trust aggravates, nay, alters the na- 
ture of the offence. Breach uf trust, though 
in a private person, and in the least things, is 
odıous amongst all men; much more in n pub- 
lic person, and in things of great and public 
concerument, because ‚great trust bınds ıhe 
party trusted to greatest care and fidelity. It 
is treason in the constable‘of Dover castle to 
deliver the keys to ıhe known enemies of the 
kıngdoın ; because tbat castle is the key ol the 
kingdom ; wherens if the house-keeper of a 
private person delivered possession to his ad- 
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Fire it is a crime scarce punishable by 
a. 

The judges under his majesty are the per- 
sons trusted with the laws ; and in them, with 
the lives, liberties, and estates of the whole 
kingdom: this trust of all we have is primarily 
in his majesty, and from him delegated tu his 
Judges.—His majesty, at his coronation, is 
bound by his oatlı to execute justice to his 
people, according to tlıe laws; thereby to as- 
sure the people of the faitliful performance of 
this great 'trust. His majesty again, as he 
trusts the judges with the perfornrance of this 
part of the oath, so doth he likewise exact ano- 

ther oath of them, for their due execution of 
Justice to the people, according to the laws: 
hercby the judges stand entrusted with tluis 

art of his majesty’s vath. If therefore the 
Judges shall do wittingly against law, they do 
not only break their oatlıs, and therein the 
common faith and trust of the whnle kingdom, 
but do as much as in them lies smear and 
blemish the sasered person of his majesty with 
the odious and hateful sin of perjury. 

My lords, The heinousness of this offence is 

most legible in the severe punishments whiclhı 
forıner ages have inflicted upon those judges 
who have broken any part of ıheir oaths wit- 
tingly, though in things not so dangerous to the 
subject as in this case in question. Sir Thomas 
Weayland, chief justice of tıe Common Pieas, 
Edw. 1, was attainted of felony for taking 
bribes, and his lands and goods farfeited, as 
appecars in the Pleas of Parlianıent, 18 Edw. 1, 
and he was banished the kingdom as unworthy 
to live in that state, against which he had’ so 
much oflfended. Sır William Thorpe, chief 
Justice of the King’s-Bench, in Edw. 3’s time, 
having of fire persons received five several 
bribes, which in all amounted to 1002. was for 
this alone adjudged ı0 be hanged, and all his 
lands and goods forfeited. The reason of this 
Judgment ı5 entered in the roll, in these words; 
“ Quia pradict’ Willielmus Thorpe, qui sacra- 
“ mentum domini regis erga populum suum ha- 
* buit ad custodiendum, fregit malitiose, fulse 
‘ et rebelliter, quantum in’ ipso fuit ;’ because 
that he, as much as in him lay, had broken the 
king’s oath made unto the people, which the 
king had intrusted hin withal. 

There is this notable declaration in that 
judgment ; that is, that this judgment was not 
to be drawn into example against any other 
officers who should break their oaths, but only 
against those ‘ qui pr&dicium sacramentuın 
* fecerunt et fregerunt, et habent leges Anglix 
* ad custodiendum ;’ that is, only to the judges 
oaths, who have tlie laws entrusted to them. 
This Judgment was given 24 Ed. 3. The next 

ear In the parliament 25 Ed. 3, it was dehated 
an parliament, whether this Juadgment was legal; 
et nullo contradicente, it was declared to be 
just and according to the law; and that the 
same Judgment may be given in time to come 
upon the like occasion. This case is ın point, 
that it is death for any Judge wittingly to break 
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Thorpe is entered in the roll, and is the same 
verbatim with the judges oathı in 18 Ed. 3, and 
the saıne which the judgı s now take. 

Your lordships will give me leave to observe 
tie differences between that and the case in 
question. 

First, that of Thorpe was only a selling of the 
law by retail to those five persons ; for he had 
only five severut bribes of those five persons: 
the passıge of the law t6 the rest of the sub- 
Jects, for uught appears, was free and open.— 
But these Opinions are a conveyance of the 
law by wholesale, and that not to, but from 
the subject. 

In that of Thorpe, as to those five persons, 

it was not an absolute denial of justice ; it was 
not a damming up, but ä streightening only of 
the channel. For whereus the Judge ought 
judicium reddere, that is, the law being the 
birth-right and inberitance of the subject, the 
judge, when the parties in suit demand judg- 
ment, should redare, freely restore this right 
unto tlıem ; now he dutlı not dare, but vendere, 
with the hazard only of perverting justice: for 
the party thar buys tbe judgment may have a 
good and honest cause. But these Opinions, 
besides that they have cost the subject very 
dear, dearer than any; nay, I think I may 
truly say, than all the unjust judgments that 
ever vet have been given: wiıtness the many 
hundred thousand pounds which under colour 
of ıhem hare been levied upon the subject, 
amouınting te 700,000%. and upwards in money 
paid unto the treasurer of the navy; besides 
what the subjects have been furced to pay to 
sberiffs, bailıfls, and others, which altogeiher, 
as is conceived, amounts nnt to much less than 
a million; besides the infinite vexation of the 
subjects by suits in law, binding them over to 
attendance at the council-board, taking of them 
from their necessary employments ın making 
of assesses and collections, and imprisonment 
of their persons: 1 say, my lords, bi sides what 
is past, to make our miseries complete, they 
have as muth as in them lies made tlıem end- 
less; for by these opinions they have put upon 
themselves and their successors an impossibility 
of ever doing us right again, and an incapucity 
upon üs of demanding it so long as they con- 
tinue. 

My ’lords, In that sore famine in the land of 
Egypt, when the inhabitants were reduced to 
the next door to death, for there they say, 
Why should we die for bread ?’ First, they 
gave their monev; next, their flocks und cat- 
tie; and last of aıl, their persons and their 
lands, for bread ; and all became Pharaoh’s, 
But by this Zer regia, there is a transaction 
made, not only of our persons, but of our hread 
likewise, wherewitli our persons should be 
sustained. That was for bread, this is of our 
bread. For, my lords, since these opinions (if 
we have any thing at all) we are notat all be- 
holden to the law for it, but are wholly cast 
upon the mercy and goodness of the king. — 
Again, There the Egyptians themselves sold 


his oath, or any part of it. Tbis oath of| themselves and all they had to the king; if 








‘ 
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ours had been so done, if it had been done hy 
our own free cunsent in parliament, we bad 
ti,e Jess cause to complain: but it was done 
against our wills, and by those who were trust- 
ed, and that upon oatlı, with the preservation 
of those things for us. ö 

My lords, The laws are our forts and bul- 
warks of defeuce. Iftbe captain of a caslle, 
on)y through fear and cowardice, and not from 
any compliance with the enemy, surrender it; 
this is treasun, as was adjudged in the parlia- 
ment, 1 Ric. 2, in the two cases of Grymes 
and Weston, and in the case vf the lord Gray, 
for surrendering of Berwick Castle to the Scots 
in Edw. 3d’s time, tlıough good defence had 
been made by him, and that he lost his eldest 
son in maintenance of the siege; and yet the 
loss of a castle only luserh not a kingdem, but 
the place and adjacent parte, without trouble 
to tbe whole. But by these opinions, there is 
a surrender made uf all legal defence of pro- 

riety ; that which hatlı been preached is now 
Judged, that there is no meum et tuum between 
the king and the people, besides that which 
concerns our persons. 

My lords, The law, it is the temple, the 
sanctuary whitber the subject is to run for 
shelter and refuge. Hereby it is become “ tem- 
“ pluın sine numine,’ as was the temple built 
by ıhe Roman emperor, who, after he had built 
it, put no gods into it. We have the letter of 
the law sıill, but not the sense. \Ve have the 
fabric of the temple still; but tlie gods, the 
* dii tutelares,’ are gone. 

But, my lords, this is not all the case, that 
35, that the law now ceaserch to aid and defend 
us in our rights, for then possessinn alone were 
a good titie, if there were no kaw to take it 
away; “occupanti concederetur, et melior esset 
€ possidentis conditio.’ But this, though too 
bad, is not the worst; for lesides that which 
is privative in these opinions, there is some- 
what positive: for now the law doth not only 
not defend us, but the law itself ıs made the 
instrument of taking allaway. For whensoever 
his majesty or his successors shall be pleased 
to say, That the good and safety of the king- 
dom is concerned, and that the whole kingdom 
ıs in danger, then when and how the same is 
to be prevented, makes our persons and all we 
bave liable to bare will and pleasure. By this 


means, the sanctuary is turned into ashambles: 


the forts are not slighted, that so they might 
neither ds) us good or hurt; but they are held 
against us by those who ought to hare held 
them for us; the mouth of our own cannon is 
turned upon ourselves. 

My lords, in these expressions there is no re- 
flection upon his majesty : It is only that those 
Judges would have forced upon the law an un- 
natural and contrary motion ; his majesty’s car- 
. ziage in the business clears his justice.—The 
first Opinion of the judges under their hands 
was procured by my lord Finch’s solicitation 
only, and by him brought to his majesty. 
These Opinions procured the letter from his 
ansjesty fpr the Opinions inrolled, wherein, as 


-likewise in the case in tie Exchequer, the 


Judges were left free, as was acknowledged by 
two of the judges in the exchequer-chamber, 
who argued against those Opinions, with this 

rotestation, that ifthere were any miscarriages 
in that business, it must fall wholly upon them- 
selves; that the king was blameless. 

My lords, we know his majesty’s justice is 
the fairest, the richest diamond in his crown ; 
the dust which these men would hare blown 
and forced upon it, is fallen short; and with 
your lordships helping hands, it will, we hope, 

cast upon their own faces, a hitter place for 
it than the other. My lords, the oaths of the 
Judges, as they bind them to the due adminis- 
tration of justice to tlıe subjects, according to 
the laws, so as tlıey be of the king’s council by 
their oaths, they are bound lawfully to counsel 
him ; that is, when tbeir opinions are demand- 
= they are to deliver them accurdıng to the 

w. 

I shall therefore put your ldrdsbips in mind 
of the memoralile proceedings against those 
Judges who have broken tbis part of their oath, 
ın that notable parliament held tbe eleventh of 
Richard the Second. In this parliament, jJudg- 
ment of high trenson was given against 18 sc- 
veral persons,* and all (save one of them) of 
eminent rank; three privy counsellors; the 
archbishop of York, the duke of Ireland, tbe 
earl of Suffolk ; the bisbop of Exeter the king's 
confessor; five knights, some whereof had been 
servants to Edward tlıe 3rd, and all, save one, 
servants to the then king; nnd some of them 
of noble descent; six judges, Lockton the king's 
serjeant at law, Blake R; the king’s couusel at 
law, and Uske, the under sheriff of Bliddieserx. 
Öf these eighteen, eight were executed; thas 
is, sir Robert Tresilian the chief justice, five 
knights, Blake of the king’s couusel at law, 
and Uske the under sheriff. Three, ıbat is, the 
archbishop of York, duke of Ireland, and earl 
of Sußulk, fied. The rest had their lives par- 
doned, but were banixhed; their lands and 
goods forfeited, and little pensions allowed them 
during their lives. It was ınade felony for any 
one to procure their pardons, and they to be 
dealt with as traitors, if they returned from 
their banisbment : and of those 18 persons all 
save three were impeached by the commons. 

The offences which procured these exemplary 
Pan nis although their proceedings be 
ong, and comprehended all that was done ın 
this parliament, I’Il briefly open tem to your 
lordsbips. During the minority of that king, 
by ill counsel of some near hıs person there 
were miscarriagesin government. Intbe tentb 
year of his reign, and the twentieth of his age, 
a parlinment was holden: in that parliament, ın 
aid of good government, and of due execution 
of the laws, a commission was awarded to 12 
several peers, and others ef greatest wisdom 
and fidelity. The commissioners had power ın 
all things concerning the houshold, courts of 
justice, and the revenues; in a word, in al 
———— 


® Vide Ne. 13 in this Collectien. 
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things concerning the good of tlıe realm ; with | tions, and the indictment, Blake was condemn- 
full puwer finally to determine and put in exe- | ed and executed. 
<ution such determination for the honour of| The question being drawn into writing, the 
the king, the better guovernance of the peace | judges were sent for to Nottingham Castle; 
and laws of the realın, and relief of the peo- | where, in the king’s: presence, they were conı- 
ptie.— This commission was to endure one | manded upon their allegiance to deliver their 
year; atıhe year's end the king would be of | opinions.—1. Tlie first question was, Whether 
full age. the coınwission was in derogation of the crown ? 
My lords, the endeavouring to overthrow this | They answered, It was. 2. The second ques- 
commission issued by authority of parliament | tion was, Whether tlıe persuading and urging 
for the welfare ofthe realm, upon pretence that | che king’s consent in parliameut thereto was 
it trenched upon the royal power, tended to | treason? They answered, That it was. Though 
the disherison of the king, and derogation of | there were some uther questions asked, all con- 
the crown, together with the destruction of the | cerning parliaınentary proceedings, yet these 
commissioners who procured it, and put the | were the main, and those for which they were 
saıne in execution, upon pretence that they and | condemned ; as appears by the replication of 
some others had in parliament forced the royal | the coınmons to the judges answer, and by tlıe 
assent. My lords, the conspiring to ovetthrow | words of the judgment, viz. That they knew 
this commission and the procurers of it, is the | that this commission was awarded in parlia- 
case in brief: for elthuugh there be divers | ment, that it was for the public good; that 
other articles against many of them, yet this | they knew of tlıe traitorous intents to destroy 
was the ground-work of all; and this singly | the procurers of this commission; that they 
and alone is declared in all the proceedings in | knew tlıe law, and that it was not treason ; 
parliament to be treason. Of these 18 persons } and had delivered their opinions thereby under 
condemned, 5 of them were plotters, viz. the | culour of law, to cover their treasonable intent : 
archbishop, duke of Ireland, earl of Suffolk, | and therefore judgment of treason was given 
Tresilian the chief justice, and sir Nicholas } against them, and against Locton the king’s ser- 
Brambre : these insinuated into the king, That | jeant at law, who had subscribed the opinions 
this comınission was in diminution of his kin ly | with the judges.—Sir Simon Burley, one of the 
power, that the procurers of it had extorted j# five knights that were executed, was condemn- 
royal assent; and that this was treason: There- | ed only for conspiring the death of the pro- 
upon Blake one of the king’s counsel at law | curers of this commission : and although there 
was advised withal, who declared his opinion, | be other articles against tbe rest, yet this alone 
that it wastreason: he was commanded to | is adjudged treason in the several judgments 
prepare an. indictment of treason against the | against every one of the eighteen. 
commissioners, and some of the procurers ofit,| 1. My lords, it is observable in all these 
who had been active therein. Judgments, that they are adjudged traitors, as 
The indictment was drawn by him, which is | well against the person of the king as against 
entered in the roll, and is to tbis effect: That | the commonwealth. 2. It is there declared 
they had traiterously conspired amongst them- | upon great advice taken, that in treasons which 
selvcs in the parliament, to make this commis- | concern the king and kingdom, they are not 
sion by authority of parliament against the re- | bound to proceed according to the rules of ıhe 
gality of the king, to his disherison, and deroga- | cotnmon law and inferior courts, but according 
tion of the crown; that they compelled the | to the course of parliaufents, so as may be for 
king’s consent, and that they confederated and | the common oo. $. Judgment was given in 
bound themselves to maintain one another in | parliament, and execution awarded, and after- 
so doing.—It was intended that they should be | wards a bill of confirmation passed, in respect 
tried upon this indietment in Middlesex or in | of their lands, to give them from a day past; 
London. ÜUske the under-sheriff of Middlesex | and for declaration that this should be no pre- 
was acquainted witlı the business, who was to | cedent to inferior courts to adjudge the sanıe 
prepare things for ‚the effecting of ıhis design, | cases treason, save only in parliament. 
some of the parties to be indicted not being| These judgments were not huddled up in 
peers: which he performing accordingly, was | haste, but they were given upon long and ma- 
therefore executed. ture deliberation. These judgments were the 
The five plotters, that the king might the | whole work of that parliament ; and the pro- 
more confide in their counsels, (for so are the | ceedings against the five plotters were begun 
words of the record) and that under the colour | the fourteenth of November, and the judgments 
of law they might cover their malice from the | were not given till the thirteenth of February 
king and the kingdom, before the trial was to | following, which was a quarter of a year. And 
be had, they advise the king to demand the | it is declared in the roll, that they spent a long 
opinion of some of the judges, that is of the | time, and took great pains to examine the evi- _ 
two chief justices, and chief baron, the Judges | dences, the better thereby to satisfy their oum 
of the Common Pleas, six in number, and of | consciences and the world. 
Locton the king’s serjeant. Blake oftheking’s | I insist the more upon this, ta take away all 
counselat law was commanded to draw up these | blemish from these proceedings. It istrue, my 
questions for tbe judges opinions, who did it | lords, these judgments were afterwards in the 
accordingly. Forthe drawing up oftbese ques- | parliament of 31 Rich, 2, revoked and made 


. 
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void. But, my lords, that parliament of 21 
Rich. 2, of revocation, was held by force, as it 
ıs declared in the Parliament Rolls of 1 Hen. 4, 
n. 21, 22, tbat it was held ‘ viris armatıs, et 
“ sagittarlis immensis.’ The knigbhts of parlia- 
ment were not elected by the comınons, * prout 
“ mos exißit, sed per regiaın voluntateın :’ Aud 
so the lords, * summoniri fecit rex dominos sibi 
“ adherentes.’ 

My lords, by these precedents it doth appear, 
that ıbis parliament of revocation was no free 
parliament, if at all it deserves the name of a 
parliament. But to put all out of doubt, in ıhe 
parliament of 1 Hen. 4, n. 48, tliese judginents 
of revocatıon are declared to be wäre, ‘ Iniqua, 
‘et omni Juri et rationi repugnantıa,’ errone- 
ous, wicked, and contrary to all rıght and rea- 
son. Inthe parliament of 1 Hen. 4, in print, 
these attainders are confirmed : So that these 
judgments of attainder have the authority of 
two acts of parliament, botlı of them of force 
at this day. 

Your lordships will give me leave to observe 
the differences and agreements between the 
offences of those and of ıhe present judges, 
and as well in the way and manner of procure- 
ment, asin the matter of tliem. For the man- 
ner of procurement, those judges in Rich. 2’s 
time were in the king’s presence: and as it is 
in the Parliament Roll of 1 Hen. 4, n. 18, they 
were ° violenter attracti,’ violently drawn to 
deliver their opinions, and that * metu’ mortis 
‘ et cruciatu corporis,' for the fear of death and 
tortures of their bodies: and at theirtrials seve- 
rally tbiey say, That in part violence had been 
offered to their persons, because they had dif- 
fered in the delivery of their opinions. My 
lords, this was such a miscarriage in the judges, 
these circumstances considered as might ' ca- 
° dere in virum fortem etconstantem.’ But, my 
lords, fear or cowardice is no plea for delivering 
up ofthe forts and bulwarks of the kingdom. 

But ig the present business there is none of 
all this; it came from within; there is no out- 
ward force. In those of Rich. 2, it was “ actus 
“ unidus,’ once done at Nottingham castle: if 
the Judges had been put to it the second time, 
‚ perhiaps the rest, as well as some of then, had 
repented, and would not have done it over 
asain; for Belknape, the chief justice of the 
Common-Pleas, the same day declared his 
sorrow, and said, That now there reimained 
nothing but a horse, a lhurdle, and a halter; 
and Fulthorp, another of them, the next day 
declared bis grief for what he had doue. But 
here, after the opinion in November 1685, a 
year after, vız. 1636, they proceed ° a pessimo 
* ad pejus pessimo;’ for that was with addi- 
tions: most of them declared their opinions in 
their cırcuits, and a year after confırmed it 
again by the Judgment in the exchequer. Ilere 
it was done year after year in cold blood: One 
murderous blow, whereupon death fullows, is 
$elony ; but to multiply wounds upon the dend 
body, and to come again in cuol Lluod to do it, 
it shews the height of mulice. In these two 
things they agree, 


1. That which the judges did in Rich. 2's 
time, they did against their own knowledge ; 
they knew the conımission was done by act of 

arliament ; so here these knew the Petition of 
Right damned the Cominissioners of Loans, a 
stronger case than that; they subscribed many 
of then, knew that the Commission of Excise 
was damned in parliament; they knew the 
other proceedings in parliament, and if they 
had forgotten them, they were afterwards put 
in mind ofthem; they needed not to have con- 
sulted with books and journals of parliaments, 
saving only with their owu memorics. 

2. They agree in this, That their opinions 
tended to the subversion of the laws and sta- 
tutes of the kingdom: for ın that of Rich. 2, 
the pretence was, ıhe endeavouring to over- 
throw parliaments and parliumientary proceed- 
ings ; the conspiracy of the death of the pro- 
curers was only an aggravation. It was not 
treason tö conspire tlıe death of a privy coun- 
sellor, or to kill a judge, unless he be upon the 
bench;; and in that case it is treason, because 
of the malice, not of the person, but to the 
law: so that there the treason Jay in this, not 
that they couspired barely against their per- 
sons, but with reference to their proceedings in 
parliament; and thereby to overtlirow the acts 
vf parliament, wherein these persons bad been 
principal actors. But in this again they dis- 
agree; for in that case there was only a con- 
nl ; no deatlı followed to the procurers of 
the commission, nor was the comınissiou over- 
tırown; all ıhat was done was only this, That 
a warrant was directed to the lurd mayor of 
London, for apprehendiug their persons to 
bring them to trıal, which yet was not done. 
But here (after the opinions delivered) judg- 
ınent was afterwards given by them in the ex- 
chequer, and execution awarded thereupon, for 
so much as concerns.our prmperty. 

And likewise in the King’s-Bench, where the 
Judges after the Judgments in the Exchequer 
refused to hear any more debate of the matter; 
and so for the liberty of our persons, by keep- 
ing divers of the subjects in prison, terın after 
term, for not paying Ship-money, and other 
things depending upon those opiniuns, when 
they had been brought before them upon their 
Habeas Corpus. Jı that of Rich. 2, ıt was for 
overthrowing but one act of purllament, which 
was likewise introductive of a new law; for the 
conmission had no rise from the common law ; 
for ın truth it was derogatory to ıhe crown: It 
had only the strength of the parliainent to sup- 
port it, which was sufücient; it was for the 
common good. But here the endeavour was 
at once, not to blow up one act of parlianent, 
but all; and these not introductive, but de- 
claratory of lie common law; as was the Peti- 
ton of Right, the statutes there mentioned, 
and the resolutions. That of Rich. 2, wus but 
the blowing up uf the upper deck; this ofthe 
common law, and the statutes too, and the old 
fuundations, and the structures built upon them, 
all together. In that of Rich. 2, it was only 
to overtbrow a temporary acı of parliament, 
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that was to continue no longer than one year: 
but tbis, to male an eternul devastation; for 
(toties quolies) to the world’s cnd, as his ma- 
Jesty or. his successors shall say that the king- 
don: is in danger, ınay these opıinions be put ın 
execution; and likewise they are enrolled in 
all the courts of Westminster-Hall, “ in perpe- 
* tuam rei memoriam.’ 

This sin against the IIoly Ghost is therefore 
unpardonable, because it takes from the purty 
repentunce, the means of pardon. To put us 
therefore into a c:ıse of desperation, some of 
them have publicly, and upon the bench, de- 
clared, That this prerogative is so inherent in 
the crown, as that it cannot be taken away by 
act of parliament.—As they have put an im- 
possibility upon themselves, so would they put 
an immpussibility upon his majesty, your lord- 
ships, and the whole parliament, for ever right- 
Ing us again, 

Aly lords, “ contraria juxta se posita magis 
€ elucescunt.’” I bave prexented your lordships, 
with the obliquity of che ill Judges in Rich. 2’s 
time : give me leuve to present your lordships 
with one example of a contrary nature; and 
that was in queen Elizabeth’s time in the 29ıh 
year of her majesty’s reign : She erects a new 
ofäice in the Common-Pleas, for the making of 
Supersedeas in exigents that issued there; she 
grants it to Richard Carendish, her servant, 
sends to have him admitted: but the judges 
delay the doing of it, for this reason, because 
the prothonvtaries and philazers claimed the 
making of those writs. The queen send: a 
sharp letter, nnd commands them forthwith 
to adınit bim: yet the Judges forbear. The 
queen sends a sharper letter, commanding then 
to shew the reasuus of their contempt and dis- 
obedience to the then Lord Keeper and the 
earl of Leicester, no mean men in those days: 
the judges deliver their reasons ua they had 
refused, that it was because others claimed the 
making of those writs.—The queen sends a 
fourth peremptory message for their adınitting 
him, with thıs reason, That if the others 
were put out, they were rich and able men ; 
and that her courts of justice wcre open, 
where they might demand their rights.- 
This was not to take away the riglıt, but to 

ut them to their action.— The Judges humm- 
ıly returned this Answer, That tlıe queen had 
oben her oath for the execution of justice ac- 
cording to the law; that they did not daubt, 
but that when ber majesty was informed that it 
was against law, she would do what befitted 
her: for their parıs, they had taken an oath to 
God, to her, and the commonwealth; and if 
tlıey should do it without process of law befure 
tem, and only upon her command put tlıe other 
out of possession, though the right remained to 
them, it were a breaclhı of their oatlıs; and there- 
fore if the fear of God were not sutlicient, they 
tuld her the punishment that was inflicted upon 
their predecesors for breach of their oaths, (cit- 
ing tbese of Thorpe ın Rich. 2.’s time) that 
they might be sufficient warning to then. The 
Queen hearing of these reasons was satisfied ; 
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and tlie Judges heard no more of the business.” 
— These Judges have had exainples of both 
kinds before thein; they might have chosen tie 
good, and refused the had. 

My Lords, besides these Judgments and opi- 
nions, the commons will in due time bring up 
these judges witl tlieir other judgments, © cor- 
‘ pora cum causis;’ fur your lordships will easily 
conceive, that they who have done this, hare 
done more: the principal ol them, I mean my 
Lord Keeper, stands accused before your lord- 
ships ot liygl Treason: he is not here: Justice 
goes © pede Iento, sed certo;’ it will overtake 
him at the last. ° 

The next step tlıat is making after hım are 
the Articles of his Impeachment, which, with 
your lordship’s patience, are now ready to be 
»pened and delivered to your lordships. 


Mr. Hid«+ spake afterwards in the following 
manner: 


My Lords; There cannot be a greater in- 
stance of a sick and languishing commonwealth 
than the business ofthisc.ay. GoodGod! how 
have the guilty these late years been punished, 
when the J He themselves have been such 
delinquents ! ”Tis no marvel that an irregular, 
extravagant, arbitrary power,like a torrent, hatlı 
broke in upon us, when our banks aud our bul- 
warks, the laws, were in the custody of such per- 
sons. Men who had lost their innocence could 
not preserve their courage ; nor could we look 
that they whn had so visibly undone us them- 
selves, should have the virtue or credit to res- 
cue us from the oppression of uther men. It 
was said by one who always spoke excellentiy, 
that the twelve Judges were like the twelve 
hons under the throne of Solomon: * Under tlıe 
“throne in obedience, but yet lions.” Your 
lordships shall tlıis day hear of six, uho (be they 
what they will be else) were no lions, who upon 
vulgar tears delivered up the precious forts they 
were trusted with, almost without assault; and 
in a taıne easy trance of flattery and servitude, 
lost and forteited (sbamefully forfeited) that re- 
putation, awe, and revereuce, which the wis- 
dom, courage, and gravity of their venerable 
predecessors had contracted and Metened to 
the places they nuw hold; and even rendered 
that study and profession, which in all ages hath 
been,and I hope now shall be, ofan honourable 
estimation, so contemptible and vile, tlıat had 
not this blessed day cume, all men would have 
bad that quarrel to the law itself, which Mar- 
cius had to the Greek tongue; who thonght it 
a mockery to learn that language, the ınasters 
whereot led in hondage under others. AndI 
appeal to tlıcse unlappy gentlenien themselves, 
with what a strange negligence, scorn, and !n- 
dignation, the faces of all men, even of the 
meunest, have been directed towards them, 


® This remains under the hand of Anderson, 
the Lord Chief Justice, in his Reports, vol. 1, p. 
152—158. 

+ After:-ards Earl of Clarendon, and Lord 
Chancellor of England. 

EN 
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since (to call it no worse) that fatal declension : jesty by licences and dispensations for sel! > 
of their understandings, in those judgments of , Corn at other prices: anda command from : > 
which they stand here charged before your lord- | majesty being procured to the Judges, and se: 
ships.— But, nıy lords, the work of this day is ito them by William Noy, esq. his majesty"; 
the greatest instance of a growing and thriving | then Attorney General, to deliver their C;.- 


commonwealth tov; and isasthe dawning ofa 
fair and lasting day of happiness to tbis king- 
dom. 

It isin your lordships power (and I am sure 
it is in your lordships will) to restore the de- 
jected broken peup!e of this island to their fur- 
ıner joy and security, the successors of these 
men tu their owiu privilege and veneration: * Et 
* sepultas prope leges revocare.—So these 
Judges enter theniselves, and harden their 
heasts by more particular trespasses upon the 
law; by impusitious and taxes upon the mer- 
chants ın trade; by btrdensand pressures upon 
the gentry in knigluhood; before they cuuld 
arrive at that universal destruction of the king 
by Stip-Noney, which promised reward and se- 
curıty for all tueir forıner services, by doing the 
work of a parliament to bis majesty ın supplies; 
and seemed to delude justice, in leaving none 
to judge them, by makiug the whole kingdom 
party to their oppression.—My lords, the com- 
mans assembled in parliament hope that your 
lordships will call these Judges speedily before 
you to answer these Articles laid to their charge, 
that the nation may be satisfied in your lord- 
ship’s Justice upon them, as their crimes demerit. 


Then Mr. Pierpoint delivered in the follow- 
ing Articles against sir Iiobert Berkley, one of 
the Justices ofthe King’s-Bench : 


Arrtıcırs of Inpeacument of Sir Rosent 
Berkuey, knt. one of the Justices of tlıe 
Court of King’s-Bench, by the Commons jn 
this present Parliament assembled, in their 
own name, andinthe naıne of all (be('om- 
mons of England, in maintenance of their 
Accusation, wherehy he standetlı charged 
with High Treason, and other great Alıs- 
demeanours, 


Imprimis, That the said sır Robert Berkley, 
tben being one of the justices of the said court 
uf King’s-Bench, hath traitorously and wicked- 
ly endeavoured to subvert the fundamental laws 
and established government of the realım of 
England ; and instead thereof, to introduce an 
arbitrary and tyrannical goverhment against 
law, which he hath declared by traitorous and 
wicked words, opinions, judgments, practices, 
and actions appenring in theseveral Articles en- 
suing. 

2. Whereas by tlıe statute made in tlıe 25th 
year of the reign of Ilenry 5, prices of victuals 
are appointed to be rated in such manner, as in 
the said statute is declared ; but it is manifest 
by tlıe said statute, Corn is none of the victuals 
thereby intended: nevertheless some ill-aifected 
persons eımleavouring to bring a charge upon 
the snbjects contrary to law, did surmise, that 
the prices of Corn might be rated, and set ac- 
cordinz to the direction of that statute; and 
thereupon great gain might be ruised (0 his ma- 


nions touching the question, Whetber Com ":; 
such victaals as was intended to have the 1... 
rated wirhin the said statwte:. In answer t3 
wbich, the said sir Robert Berkley tben be.-; 
one of his majesty’s justices of the court .: 
King’s-Bench, ın furtlerance of the sard un!2s=- 
ful charge eudearoured to be imposed as alo- 
said, the 30th day of November, ın tbe 8tl. ve: 
of his now majesty’s reign, did deliver his {*-- 
nion, That Corn was such victual as was inteni- 
ed to hare the price rated within the said sta- 
tute; which said Opinion was contrary to law, 
and to the plain sense and meaning of the s&il 
statute, and contrary to bis own knowledge, ani 
was given and delivered by him, with a purpı 
and intention that the said unlawful charz- 
might be imposed upon the subject. 

$. That an information being preferren 
the court of Star-Chamber by the said Wiliaz 
Noy, his majesty’s then Attorney-Generl, 
agamst John Öceinan; and fifteen other sosp- 
makers, defendants, charging them with sever:l 
pretended ofiences, contrary to divers lettes 
patents and proclamations touching the mak:-: 
and uttering Soap and using the trade of s :-- 
makers, and other offences in the said infırz.- 
tion ınentioned ; whereunto the defendants d’d 
plead, and demur as to part, and answer tıı 
other parts of the said information: and tx 
said plea and demurrer being over-ralcd, fr 
tbat the particulars therein insisted upon wey') 
appear more full after answer and proof; Ih. 
fore the defendants were ordered to answer 
without prejudice, and were to be admitted % 
such exceptions to the said informations, and 
advantages of the matter of the plea and de 
murrer upon the hearing as shall be mater:a]; 
and accordingly the defendants did put in t..«ır 
Answers, and set forth several acts of parlı=- 
ment, letters patents, charters, customs, and 
acts of cnmmon-council of the city of London, 
aud other matters materzally conducing to their 
defence ; and, in conclusion, pleaded Not Gail- 
ty. The said sir Robert Berkley then heinz 
one of the justices of the court of King’s-Beuc::, 
upon the 30th day of March, intbe eighih scar 
of his majesty’s reign, upon an order uf reie- 
reuce to hir and others, by the said court of 
Star-Chamber, to consider of the impertinencr 
of the said Answers, did certify the said court 
of Star-Chamber, That the whole Answers, es- 
cepting the four words and ten last lines, should 
be expunged ; leaving thereby no more sub- 
stance of the said Answers than the plea ci 
Not Guilty. And after, upon a reference to 
him and others, by order of the said coart, or 
the impertinency of the Interrogatories, aud 
Depositions of witnesses taken on the defen- 
dants part in the same case, sir Robert Berkiev, 
upet the second day of May, in the eighth year 
of his now majesty’s reign, certified, That nıne- 
and-thirty of the said Interrogatories, aud ılre 
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Depositions upon them taken, should be sup- 
pressed, with the Answers, except as aforesaid, 
and Depositions: although the same did con- 
tain tlıe said defendants most material defence, 
yet were they expunged and suppressed, ac- 
cording to the said certificates ; both which said 
certihicates were contrary to law and justice, 
and contrary to his ıhe said Robert Berkley’s 
own knowledge, and contrary to the said fornıer 
order, whereby the adrantages were saved to 
the defendants, as aforesaid: and by reason 


tlıereof the said John Overman and the said. 


other fifteen defendants were sentenced in the 
said court of Star-Chamber to be committed 
prisoners to the Fleet, and disabled from using 
their trade of soap-makers! and one of them 
fined in 1500l., two of them in 10003, a-piece, 
four of them in 1000 marks a-piece; which 
fines were estreated into the Exchequer without 
any mitigation: and the said defendants, ac- 
cording to the said Sentence, were imprisoned, 
and deprived of their trade and Hhivelihood, 
tending to the utter ruin of the said defendants, 
and to the overthrow of free trade, and con- 
trary to the liberty of the subject. 

„4. That he the said sir Robert Berkley, then 
being one uf the justices of the King’s-Bench, 
and having taken an oath for the due admini- 
stration of justice, according to the laws and 
statutes of this realm, to his majesty’s liege 
people, on or about the last of December sub- 
scribed an ÖOpinion, ın hac verba: ‘I am of 
€ opinion, that as where the benefit doth more 
“ particularly redound to the good of the ports 
€ or maritime parts, (as in case of piracy or de- 
© predations upon theseas) there the charge hath 
€ been, and may be lawfully impnsed upon them, 
© according to precedents of former times; so 
€ where the safety and good of the kingdoın in 
“ general is concerned, and the whole kingdom 
* ın danger, (of which his majesty is tie only 
* judge) there tie charge of the defence ought to 
“ be borne by all the realm in general: this I 
“ hold agreeable both to law and reason.’ 

5. That hethe said sir Robert Berkley, then 
being one of the justices ofthe court of King’s- 
Bench, and duly sworn as aforesaid, in Yeb, 
1636 subseribed an extra-judicial Opinion, in 
answer to Questions in a letter from his ma- 
Jesty, in hec verba : 

°C. R. When the good and safety of the 
“ kingdom in general is concerned, and the 
“ whole kingdoın in danger; whether may not 
“the king, by writ under the great seal of Eng- 
© land, command all the subjccts of this kingdonu 
“at their charge to provide and furnish such 
*“ number of slıi,'s witlı men, victuals and muni- 
“tion, and for such time as he shall think fit, 
* for the defence and safeguard of the kingdom 
“ from such danger and peril? and by law com- 
€ pel the doing thereof in case of refusal or re- 
*fractorıness ? And whether in such case, is 
“not the king sole judge botlı of the danger, 
“and wben and how tbe same is to be prevent- 
‘ed and avoided ?’ CR. 

‘May it please your most excellent ma- 
‘ jesty, we have, according te your majesty’s 
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‘ command, severally every man by himself, 
“and all of as together, taken into serious 
* consideration tlıe case and question signed by 
‘ your majesty, and inclosed in your royal let- 
“ter: and we are of opinion, that when the 
€ good and safety of the kingdom in general is 
€ concerned, and the whole kingdon in danger, 
€ your majesty may, by writ under the gfeat 
‘ seal of England, command all your subjects 
° ofthis your kinzdom, at their charge to provide 
“and furuish such number of ships witb men, 
“ vactuals, and munition, and for such time as 
‘ your majesty shall think fit forthe defence and 
‘ safeguard of the kingdom from such danger 
“and peril; and that by law your majesty may 
© compel the doing thereof in case of refusal 
“and refractoriness : and we are also of opi- 
“ nion, that in suclı case your ınajesty is the sole 
‘ judge, both of’ danger, and when and how the 
© same is to be prevented and avoided. John 
‘ Bramston, John Finch, lHlamphry Davenport, 
“John Denham, Richard Iluton, Wilham 
“ Jones, George Crooke, "Thomas Trevor, 
‘ George Vernon, Robert Berkley, Francis 
‘ Crawley, Richard Weston.’ 

6. That he the said sir Robert Berkley, then 
being one ofthe justices of the court of King’s- 
Bench, and duly sworn as aforesaid, did on the 

deliver his opinion in the Exchequer- 
Chamber against John Hampden, esq. in the 
case of Ship-Money. That he the said John 
Haınpden, upon the matter and substance ofttlıe 
case, was chargeable with the money then in 
question ; acopy of which proceeding and judg- 
ment the comınons of this present parliaıment 
have delivered to your lordships. 

7. That he the said sir Robert Berkley, then 
being one of tlıe justices of the court of Kıng's- 
Bench, and one of the justices of Assıize for the 
county of York, did, at the assizes held at York 
in Lent 1636, deliver his charge to ıhe grund- 


jorv, “ That it was a lawful and inseparable 


lower of the crown for tlie king to command, 
“ not only the maritime counties, but also those 
“ that were inland, to find ships tor the defence 
“of the kingdom.’” And then likewise falsly 
and maliciously aflırmed, That it was net his 
single Judgment, but the Judgment of all his 
bretbren, witnessed by their subscriptions. 
And then also said, That there was a rumour, 
that some of his brethren that had subscribed 
were ofa contrary Judgınent; but it was a base 
and unwortby thıng, for any to give bis hand 
contrary to his heart; and ıhen wisbed for his 
own part, that his hand might rot from his 
arm, that was guilty ofany such crime ; when 
as he knew that Ar. Justice Ilutton and Mr. 
Justice Crooke, who had subscribed, were of a 
contrary opinion, and was present when they 
were persuaded to subscribe ; and did subscribe 
for conformity, only because the ınajur number 
of the judges had sybscmbed. And he tbesaid 
sir Kobert Berkley tlien also said, That in some 
cases tlıe Judges were above au act of parlia- 
ment; which said false malicious words were 
uttered, as’ aforesaid, with intent and purpose 
to countenauce and mantain the sad unjust 
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opinions, and to terrify his majesty’s subjects 
that slıould refuse to pay Ship-Money, or seek 
any remedy by law against the said unjust and 
illegal taxation. 

8..That whereas Richard Chambers mer- 
chant, having commenced a suit for trespass, 
and false ımprisonment, agamıst sir Edw. Brom- 
“ field knt. for imprisommng him the said Cham- 
bers for refusing to pay Ship-Money, ın tlıe 
time that che said sir E. Brouitield was lord 
mayor of the city of London ; in which suit 
the said sır E. Broinfield did make a special Jus- 
tihcation: the saidsir R. Berkley, then being 
one of the jJustices of the court ot King’s-bench, 
in Trinity terın last, then sitting on the Bench 
in the said court, upon debate of the said case 
between the said Charnbers and sir E. Brum- 
‚ field, said openly in the court, * That there 
° was a rule uf law, and a rule of governinent ;’ 
and that “ many things which might not be 
° done by tie rule of law, miglıt be done by 
* the rule of government :’ and would not suffer 
the point of legality of Ship-Money to be ar- 
gued by Chambers’s counsel. All which opi- 
nions, declarations, words, and speeches, con- 
tained in the Srd, 4th, 5th, 6th, 7th and Sth, 
articles, are destructive to the fundamental 
laws of this realm, the subjects richt of pro- 
perty, aud contrary to former resolutions in 
parlıament, and to (he Petition of Right; which 
sesolution in parliament, and Petition of Right, 
were well known to him, and resolved and en- 
acted when he was the king’s serjeant at law, 
and attendant in the lords house of purlia- 
ment, 

9. That the said sır R. Berkley, then being 
one oftbe Judges of tiie court of Kıng’s-bench, 
and being in curminission of the peace, and 
duly sworn to execute ıhe office of a Justice of 
the peace in the county of Hertfuord, on or 
about the 7ıh uf January 1638, at wluch time 
the general sessions of the peace for the said 
county were there holden; the said sir R, 
Berkley, then and there sitting on the bench, 
did rerile and threaten thegrand-jury returned 
to serve at the said sessions, for presenting 
the removal of the communion table in All- 
Saınts Church in Hertford aforesaid, out of the 
place where it anciently and usually stoud, and 
setting it altar-ways, against the laws of this 
realu in that case made and provided, as an 
innovation in matters concerning the church; 
the said grand-jury having delivered to thein in 
charge ät the said sessions, by Mir. Serj. 
Atkins, a Justice of the peace for ıhe said 
coutty uf Hertford, that by the oath they had 
takeı, they were bound to present all inno- 
vatioııs concerning Church-matters. And he 
the said sir Robert Berkley compelled the 
foreman of the jury to tell hım who gave him 
any such information; and thereby knowing it 
to he one Henry Brown, one ofthe said graud- 
Jury, he asked tlıe said Brown, how he durst 
meddle with church-matters? Who atlırıning, 
that in the said charge from Mr. serjeant 
Atkins the said Jury was charged so to do, he 
the said sir Robert Berkley told tlre said 


Brown, he should tberefore find sureties iur ı.: 
good behariour ; and tbat he tbe said si: Lk, 
Berkley would set a great fine on hıs beal.:. 
make him an exampleto others: and there; . 
the said Brown offered sufßcient baıl ; but 
the said sir R. Berkley being inceured aga:..-. 
hım, refused the said bail, und committe.d Li. 
said Brown to prisun, where he lay in ırı.- 


till the next morning ; and used to the -_. 
Brown, and the rest of tlie jurors, many c:iı: 
reriling and terrifying a and said, !}. 
knew no law for the said presentment; a:: 
told the said Bruwn, thathe had sinued in ı.- 
said presentment : and he compelled tbe wu 
grand-jurors to say, they were sorry for wta: 
they bad done in that presentment, and di 
bid them to trample the said presentment ur.der 
their fcet; and caused Brown to tear the s=:- 
presentinent in his s'ght. And he the said sr 
R. Berkley, when as Juhn H»uland and Ralpi, 
Pemberton, late mayors of St. Albans, came 
to desire his opinion on several indictmen:: 
against John Brown, parson of St. Albans, au 
Anthony Smith, vicar of St. Peter’s ın 8. 
Albans, at the quarter-sessions beld at tie 
said town of St, Albans, on the 24h af 
June 1639, for the removal of the Communt.o 
Table out of the usual place, and not admin = 
tering the Sacrament according to law in tha: 
case provided ; he thesaid sir R. Berkley t!.en 

told tlıem, that such an indictment was beio:e 
him at Hertford, and that le quashed the sarıe, 

and imprisoned the promsters : by wuics 

threatening and reviling speeches, unjust ar- 

tions and declarations, he so terrified the jurars 

in those parts, that they durst not present aay 

inn«vations in church-matters, to their gre.ır 

grief, and trouble of their consciences. 

And whereas several indietments were pr«- 
ferred against Matthew Brook, parson ot’ Yar- 
mouth, by John Ingram aud John Carter, for 
refusing several times to administer the Sacra- 
ment of the Lord’s Supper to them without any 
lawful cause, at the assiızes held at Norwich ıa 
the year 1633; he tlie said sir R. Berkler, 
then being one of the jud;.es of the assize, prv- 
ceeded ten to the trial on the said indict- 
ments; where the matter in issue being, that 
the said Brook refused to administer the sıi.! 
Sacrament, becnuse the said Ingrain and Carter, 
would not receive tickets with their sir-names 
before tbeir Christian-names; which was a 
course never used amongst then, but by the 
said Brook : and the saıd sir R. Berkley dıd 
then much discourage the said Ingram's cout- 
sel, and over-rule the cause for matter of lan, 
so as the jury never went from the bar, but 
there found for the said Brook: and the said 
sir R. Berkley bound the said Ingram to the 
good behaviour for the prosecuting the said 
indietments, and ordered him to pay costs to 
the said Brook for wrongfully indicting him. 
And whereas the said Carter, not expectingthe 
trial at the same assizes he preferred his in- 
dictment, was then absent; whereupon the 
said sir R. Berkley did cause to be entered 
upon the said indictment a Vacat, “ quia non 
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€ <ufficiens in lege,’ and ordered an attach- 
ment against the said Carter: which said pro- 
ceedings against tlıe said Ingram and Carter, 
by the said sir R. Berkley, were contrary to 
law and Justice, and to his own knowledge. 

10. That the said sir R. Berkley, being one 

of the justices of the court of King’s-bench, 
and duly sworn as aforesaid, in Trinity Teerın 
1637, deferred to discharge or bail Alexunder 
Jennings prisoner in the Fleet, (brougkt by 
H1abeas Corpus to the bar of the said court ; 
the return of his co:mmitment being, that he 
was conmmitted by two several warrants from 
the lords of the cuuncil, dated the 5tlı of Nu- 
vember 1636, tie first being only read in court, 
Ex pressing no cause ; the other, for not paying 
ıncssengers fees,) until he should bring a certi- 
ficate tlıat he had paid bis assessınent for Ship- 
NlIoney in the county of Bucks, but remitted 
hım. 
Jennings being brought by another Habeas 
Corpus befure hin as aforesaid, and the sanıe 
returned ; yet he, the said sir R. Berkley, re- 
fused to discharge or bail him, but remitted 
bim. ‘And in Euster-term, after severnl rules 
were given for his majesty’s counsel to shew 
cause why the said Jennings should nut be 
bailed, a fourth rule was made tor the said 
Jennings to let his majesty’s atturney-general 
have notice tbereof, and notice was given ac- 
cordingly : and the said Jennings by another 
Habeas Corpus being brought to the bar in 
Trinity term after, and the same return made, 
with this addition, of a new commitment of the 
4th of May, sugges’'ing the said Jennings had 
used divers scandalous words in derogation and 
disparagement of his majesty’s government: 
JIe the said Jennings after several rules, in the 
end of the said Trinity term, was again remitted 
to prison. And he the said sir R. Berkley did, 
on the 5th of June last, defer to grant his ma- 
Jesty’s writsof IIubeas Corpus for William Par- 
giter and Samuel Danvers esquires, prisoners in 
the Gate-House, and in the Fleet: and afterwards 
having granted the suid writ of Habeas Corpus, 
the said Pargiter and Danvers were on the 18th 
of June last brought to (he bar ofthe said court, 
where the returns of their commitments were 
several warrants from the lords of the council 
not expressing any cause: yet he the said sir 
Robert Berkley, then sitting in the said court, 
deferred to bail the said Pargiter and Danvers, 
and the 18th of June last made a rule for a 
new return to be received, which was returned 
the 25th of June last in hec verba : 

* Whereas his majesty finding that his sub- 
€ jects of Scotland have in rebellious and hostile 
“ manner assembled themselves together, and 
“intend not only to shake off their obedience 
“ unto his majesty, but also as enemies to in- 
“ vade and infest this his kingdom of England, 
“to the dauger of his royal person, &c. 

* For prevention whereof his majesty hath by 
“the advice of his council-board, given special 
‘commandment to all the Lord-Lieutenants 
< ofthe counties of tbis realm, to assemble the 
‘ militia at the places appointed for their ren- 


And in Michaelmas term after, the said’ 
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* dezvous in tlıeir several and respective coun- 
€ ties, there to be conducted and drawn together 
 intoa body for thisservice. And whercas his 
‘ majesty, according to the laws and statutes of , 
* this realm, and the constant custoın of his pre- 
* decessors kingsand queens of this realm, hathı 
“ puwer for the defence of this kingdom and re- 
* sisting the force of the enemies tlıerenf, to 
‘ grant forch commissions under his great seal 
to such fit persons as he shall make clıoice of, 
‘to array and arm the subjects of this kingdom, 
“ and to compel those who are uf able borlies 
“and alle estates, to arın themselves; and 
° such as should not be of able bodies, but of 
“ ability in estate, to assess them according to 
€ their estates to contribute towards the charge 
“ of arraying others, being able of body and not 
‘able in estate to arm themselves; and such 
“ persons as should be contrarient to commit 
* to prison, there to reinain until the king sbould 
* take furtbier order therein: And whereas the 
‘ earl of Exeter, by virtue of his majesty’s coın- 
© mission to him directed for the arrayıng and 
“ arming of a certain number of persons m the 
* county of Northampton, hath assessed William 
‘ Pargiter, being a man unfit of body for that ser- 
* vice, but being of estate and ability to contri- 
© bute amongst others to pay the sum of 55. to- 
“ wards the arrayıngand arming of others of able 
€ bodies, and wantıng ability to array and arm 
‘themselves: And whereas we have received 
“ information from the said earl, that tie said 
‘ William Pargiter hath not only in a wilful dis- 
* obedient manner refused to pay thesaid money 
‘ assessed upon him towards so important a 
‘ service, to the disturbance and hindrance of 
‘ the necessary defence of this kingdom ; but 
“also by his ill example hath misled many 
* others; and, as we have just cause to beliere, 
“hath practised to seduce others from that 
‘ ready obedience which they owe, and would 
“ otherwise have yielded to his majesty’s just 
“ command for the public defence of his person 
and kingdom, which we purpose with all con- 
venient speed to enquire further ofand exa- 
mine: These are therefore to will and require - 
you to take into your custody the persons of 
“the said William Pargiter and Samuel Dan- 
‘vers, and them safely to keep prisoners till 
* further order from this board, or until by due 
“ course of law they shall be delivered.’ 

Yet he the said sır R. Berkley being desired 
to bail the said Pargiter and Danvers, remitted 
them, where they remained prisonerstill the 9th 
of November last, orthereabouts ; although the 
said Jennings, Pargiter and Danvers, on all and 
every the said returns, were clearly bnilable by 
law; and tbe counsel of the said Jennings, 
Pargiter and Danvers, offered in court very suf- 
ficient bail. And he the said sir R. Berkley, 
being one of the justices of the court of King’s- 
Bench, denied to grant his majesty’s writs of 
Habeas Corpus to very many others his majes- 
ty’s subjects; and when he had granted the 
said writs of Habeas Corpus to very many 
others his majesty’s subjects, and on the re- 
turn nO Cause aupeared, or such anly as was 
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clearly bailed by law; yet he remanded them, 
wbere they remained prisoners 'very long: 
wlich said deferring to grant the said writs of 
Habeas Corpus, and refusals and delays to dis- 
charge prisoners, or to suffer them to be bailed, 
contained in this article, are destructive to the 
fundamental laws of tlıis realm, and contrary 
to former resolut:ions in parliament, and to the 
Petition of Richt; which said resolutions and 
Petition of Right were well known to him the 
said sir R. Berkley, and were resolved on and 
enacted when he was tlıe king’s serjeant at law, 
and attendant in the lords house of parliament. 

11. That whereas there was a cause depend- 
ing in the Court-Christian at Norwich, between 
Samuel Booty clerk and Collard for 2s. in the 
pound, for tithes for rents and houses in Nor- 
wich, and the said Collard moved by his coun- 
sel in the court of King’s-Bench for a prohibi- 
tion to stay proceedings in the Court-Christian 
at Norwich, and delivered into the said court 
of King’s-Bench his suggestions, that the said 
cause in the said Court-Christian was only for 
tithes for rents of houses in Norwich, which 
was determinable by the common-law only; 
yet he the saidsir R. Berkley, being one of the 
Justices of the said court of King’s-Bench, and 
sitting in the said court, deferred to grant a pro- 
hibition to the said Court-Christian in the said 
cause, although the counsel did muve in the 
said court many several times, and several 
terms, for a prohibition. And be the said sır 
R. Berkley deferred to grant his majesty’s writ 
of prohibition to several other courts, on the 
motions of divers others of his ınajesty's sub- 
Jects, where the same by the laws of thıs realm 
ought to have been granted, contrary to the 
laws of tbis realm and his own knowledge. 

All which words, opinions, and actions, were 
so spoken and done by him the said sir R. 
Berkiey traitorously and wickediy, to alienate 
the hearts of his majesty’s liege people from his 
majesty, and to set a division betwixt then, 
and to subvert the fundamental laws and es- 
tablished government of his majesty’s realm of 
Bar Bee : For which they do impeaclı him the 
said sir R. Berkley, one of the Justices of the 
court of King’s-Bench, of High-Treason against 
our sovereign lord the king, his crown and dig- 
nity, and of the misdemeanors above-mention- 
ed.—And the said Commons by protestation, 
saving to themselves only be liberty of exhibit- 
ing at any time hereafter any other Accusation 
or Impeachment against the said sir R. Berk- 
ley, and also of replying to the Answer that he 
the said sir R. Berkley shall make to the said 
Articles, or auy ofthem, or nf offering proof of 
the premises, or any other Iimpeachments or 
Accusations that shall be exhibited by them, 
as the case shall, according to the course of 
Planen: require; do pray that the said sir 

t. Berkley, one of the justices of the court of 
King’s-Bench, may be put to answer to all and 
every the premises ; and that such proceedings, 
ezxaminations, trials, Jjudgments and executions 
may be upoo every ot them had and used, as is 
agreeable to law and justice 


At the presenting these Articles, Mr. Pier- 
point delivered himself as follows : 


My lords ; Iam commanded to present your 
jordalıpa these Articles, with which the knights, 
citizens, and burgesses of the Commons house 
of parliament, in their own name and in the 
name of all the commons of England, impeach 
sir R. Berkley, kt. one of tlie justicesof his ma- 
Jesty’s court of King’s-Bench, in maintenance 
of their Accusation of High-Treason, and other 
great misdemeanors; the Articles tbey desire 
nıay be read. 


Whereupon the Articles were read by Mr. 
Francis Newport, a member of the house of 
comnıons. 


Then Mr. Pierposnt proceeded and said, 


The high-treason is in the first article, in his 
endeavours to subvert the fundamental laws of 
tbıs realm, and to introduce an u) and 
tyrannical government, which hath been lately 
adjudged treason in the cause of the earl ot 
Strafford. The other articles prove the first by 
his opinions, certificates, judgmenes, by his de- 
nials of the benefit of our laws, which have 
been read by your lordships. No fundamentl 
law to the subjects is left; our goods, our 
lands, our bodıes, tbe peace of a good com 
science, are by him given up to arbitrary tyran- 
nical government. Nothing hatlı been omitted 
to make a judge know the laws, to make hm 
just, or fright hım from being eril: We hare 
inns nf court peculiar to thatstudy, Judges from 
tbence only chosen ; seldom any but what hare 
been 20 years there; honours and revenues 
are given to judges, eucourngement to do well; 
this Judge had these : judges are sworn accord- 
ing to law to serve the king, and his people; 
according to law to counsel the king ; and iof 
not so doing, to be at his will for bods, lands; 
and goods. This judge took that oath; the 
laws (tbe judges study) impose the greatet 
punishment upon unjust judges; they shew 
that these punishments have been inflicted, and 
more could not be done to persuade or frigbt @ 
Judge. = 

His offenccs shew in him great ambition, yel 
he was most timorous of dıspleasing the gres 
in power; he did not only forbear doing what 
he was sworn to do, but was most adır“ 
against our laws, and in opposingand punishing 
any that did maintain them. To have only re 
ceived bribes, (though they blind the eyes, and 
though the desire to get money incrcaseth w) 
üge) that heinous crime in a Judge had been, 
in comparison with his oflences, a tolerable 
vice ; for from such a judge justice is also to be 
had for money. Ambition ıs violent, and rund 
whilst covetousness is making a bargain. 

The words of his Opinion and Judgment are 
for the king’s power. . It is pleasing to the na 
ture of man, that others should obey hı5 will; 
and well-framed dispositions of princes may € 
sily be persuaded their power is unlimited, 
when they are also put in mind, that therefore 
they have more cause to do well, and for dos 
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well are more renowned : for in the most op- 
pressive designs, (which we have suffered under) 
the pretences of his majesty hare ever been the 

ood of his subjects; his ıs.the sin, that is to 
Judge by the laws, and knows the laws are to 
the contrary, yet putsand confirms such. thoughts 
in his prince. He that incites another to arbı- 
trary governinent, when his self-ends are there- 
by compasscd, hates bim for taking that power 
he persuaded him unto. The Writs, those 
monsters of necessity, to provide Ships to avoid 
imminent, danger, thınt could not stay 40 days 
for the calling of a parliament, were therefore 
to gn out in September, to have ships ready in 
March. This hath been adjudged by your 
lordships to be destructive to the fundamental 
laws ot this realm, and to the subjects right of 
property and liberty, &c. that I shall say but 
this concerning them ; that tlıis judge published 
them to be inseparable flowers of the crown ; 
and that we have lived to sce for fire years to- 
gether imminent danger, and thus to be pre- 
vented. 

This judge did advise to such a government, 
as future kings here might exercise the highest 
tyranny, and the subjects want the benefit of 
restraints, known to the most slavish enstern 
nations ; where, if their prince do unjustly, he 
hath hatred for ıt, and the dangers that follow 
that. This judge will bare that hatred to go to 
our good laws: No such bondage, as «hen the 
laws of freedom are mis-interpreted by judges 
to make men slaves.—\Vhat can be considered 
of in a judge of law, to give his opinion and 
advice to his prince, how the laws (the mutual 
covenants of kings and subjects) are to be 
broken, but that his intentions are to have his 
prince do ill, by making his evil servants to 
stußy, and to be pleased with their wicked de- 
siens ; because they see means to put tlıem in 
execution, by making them to persunde their 
prince, because in imminent danger his subjects 
goods are at his will, that there is such danger 
when there is not, and thatthey havc only some 
by-ends of their own ? 

This judge will have the law to be what to 
him seems reason: the reason limited to 
him to judge of, is what the common law saith 
is so, what a statute hatlı so enacted. For hin 
to jadge this or that is law, else a mischief shall 
follow, because the law in such a thing is im- 
periect, tlıerefore he will make a law to supply 
ıt; or because that the law written in suc 
particulars is against his reason, therefore his 
reasons to be law ; then must follow, ns often ns 
a judge’s reason changes, ur judges change, our 
Inws change also. Our liberties are in our 
laws, which a subject nıny rend, or Lear read ; 
this is his, this he may do and be sate: and 
that thus the Judge ouglit to give Judginent, and 
then he is free. "The excessive growth of courts 
of reason and conscience came from great and 
cumning persons; and though net the most 
sudden, yet the most dangerous, and sure ways 
to eat out our laws, our liberties. Unlimited 

ower must be in some to make and repeal 
aws, to fit the dispositions of times and per- 
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sons: Nature placeth this in common consent 
only ; and wlıere all cannot conveniently meet, 
instructeth theın to give their consents to some 
they know or believe so well of, as to be bound 
to what they agreeon. His majesty, your lord- 
ships, and the coınınons, are thus met in parlia- 
ment ; and so loug as we are often reduced to 
this main foundauon, our king and we shall 
prosper. 

This Judge will not allow us our knowledge, 
or any reason; he ‚will bave our minds, onr 
souls, slavis. A grand-jury-man gave his fel- 
lows true information ; they present an inno- 
vation in church, are tlıreatened and reviled for 
it; he that told this truth ıs charged, I shall 
use this judge’s own words, to sin ın that, and 
tlıat he made others forswear themselves ; this 
Judge sent him to the common gaol, where he 
is laıd in irons; and all this, because he and 
they durst meddle wich church matters. He is 
forced to tear the presentment in pieces inopen 
court. Our laws provide for the peace of our 
consciences, many .acts of parliament are for 
it, and the trust by those acıs set to juries : 
this judge well knew all this: your lordships 
have heard what be did to the jury at Hert- 
ford; he would have us know no more divinity 
than to obey what the chief of the clergy di- 
rected, no more law than what he said was so, 
Judges in former times, except only such as 
were exampics of punishment, as of injustioe 
in cases of great and public concernment, for- 
bear proceedings till the next parliament. This 
necessitated the calling: of parliaments. This 
judge had as many such causes before him, as 
ever any had; yet he never desired the resolu- 
tion of parliament in any one; for the ways he 
went, tlıe necessity was never to have a parlia- 
ment; he would pnli up that ruot of dur safeties 
and liberties, which whilst ye enjoy, the malice 
and injustice ofall ather courts and personscan 
never ruin; and when near to ruin, (ns most 
near of late) this only sure reınedy will help us; 
nothing can ruin a parliament, but itself. The 
evils which we have suffered under, they were 
committed by the jadges: or by them ought to 
have been, and might hare been prevented. 

This Judge assisted in causing the miseries 
we suflered in the Star-Chamber, and at the 
council-table: he denied the known rights, 
which he ought to have granted us, to stop our 
grievances in ıhe ecclesiastical courts : he was 
the cnu:er of our sufterings ın other courts. 
The best lorers of their laws and liberties, the 
most honest, suffer most by an unjust judge; 
they most oppose his vices ; dishonest persons 
find such a Judge to fit their purposes; the jud 
finds them for bis; the bond of iniquity confe- 
deratesthem. He that will do no wrong, will 
suffer none wbich he can help: The man that 
knows himself born free, will do his utmost to 
live so, and to leave freedom to his posterity : 
were he in slavery, when by outward gesture 
thought to be most delighted, were his mind 
then known, there would be found vexation, and 
his busy thoughts employed to redeem himself 
and his posterity from tlıraldom. Bat to say, 
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could this judze ıintend to make him«<elf and his plough, and to his thinkinz he was assured of 
own postentv slayes? What he did was throug!, | las nix. t, property, and liberty, wich gave 


error o! jud;ıment only. No, my lords; wit 
his aıms and endenvours were, is apparent. To 
eun-ıder man ia the general, we shall find m 
erery auehe will be a slave tw some fer, that 
many navy be slaves to hım, he looks to himseli 
v.ly ; this he would do, ur forbear duing, to be 
great, to be rich, had he children or kındred, 
or lad be nsne. Tlis highly unjust judge, by 
eantinuing «us, maintained his actions to pre- 
serve hunuse:t , he knows, to be found guilty in 
one of his ofleuces, tbe penalty of the iaw for 
it, therefore cuvers the otfences com .itted wit 
inventing and actıng other. For a Judre to be 
unjust, more hurts the public than auy other ; 
he ıs not suspected. What a jJudse doth, ıs 
looked on as a thing that ouglit 10 be done. 
The ınost pernicivus great ınan, ıbat by cun- 
ninz haıh got to Iumself ıhbe heart and tongue 
of his prince, his il acts have died with hım, 
if not taken up by others, and then they walk 
in darkness; no man will justify what he doth, 
by sayıng such a favourite did it: But the 
un}ust judgments of this Judge were given 
in noon-day, were done in tie face of the 
whole kingdom, in the hearing of such as might 
carry the news to all parts of the realm, and 
was therefore done ; hıs unjust Judgments were 
our records. We bare seen wicked great men 
ınost crafüly politic; tirey hated our laws, yet 
not meeting with active judges moulded to tlıcir 
purposes, they and ıheir acts have died, the 
realın flourished ; but of late, otl.ers less poli- 
tic, meeting with most unjust judges,every way 
as ill as they could wish them to be, then dıd 
the kingdoin faint, under the load of its misery 
did long struggle: Now it is rising, I assure 
myself your lordsluips will assist tu take off the 
burden. 

If the designs of some would not have such 
a man to be at liberty, a warrant from some 


“lords of the council would soon have laid him 


in prison, and given no cause; had he ınoved 
this judge to be discharged or bailed, he could 
have obtained neıther. If their ways would 
not have endused tlıat man to live, a Judge re- 
viling the prisoner, and the counsel that moved 
for his discharge or bail, joined with the hate 
of some great ınun, might soon have ınoved a 
geoler for unwholesome rooms and lodging, 
and ill diet for his prisoner, and they ınay soon 
takelifeaway. Olfenders in prisous are looked 
after to be safe only; such as are brouglıt in 
by power against law, are abused. Had a 
great man desired the estates of others, the 
breach of a proclamation might readily have 
been charged against them in Star-Chamber ; 
but they, ıt may be, could have answered and 
cleared themscives, aud proved their answer 
by testunonies : had they been referred to this 
Judge, he would have expunged the one, sup- 
pressed the other. Then followed tines to the 
value of their estates, or more; then imprison- 
ment of course, till they paid such fines; your 
lordships have heard what this judge did to the 
Soap-boilers. The coupiryman followed the 


hım ausäıty to do it. He belicved his neich- 
bour, his landlord, las king, could not take his 
goods trom hım without hisconsent. Iie knew 
the ususl payments by law; and ıu extraordi- 
nary causes thouglıt to have that care to chuse 
such for the kniguts of his slı:re, or for his bur- 
gesses, as might be ınındiul uf the cause of 
payment, and of hıs estate. This countryınan 
hach heard the opinions and judgment of thıs 
Judge, hath seen bis gonds taken from him 
wiıth>ut hıs, or his knights of the shire, or bur- 
yesses consent or advice. These have made 
him, his wite and children, to jvin in tears, to 
wish they had nerer been born; they hare 
made them thınk on many ways to keep sate 
that estate which was yet left them, have made 
them desire to sell all their gonds, and hide the 
ınoney: but then he remembers this judt:e, 
how ıhat he shall be carried to prison, and ra» 
main there, if be pay not what it pleu:es ulhers 
to assess hin. Then they think irle persons 
(ihe drones and moths of the commonwealtlı) 
to be a wise people, whilst the couutrymen ex- 
pect, and can think of totl.ing hut being beg- 
gars. Where public and euormous oflences 
Lave been committed, eminent and notorivus 
punishbinents must be: such will make yuur 
lordshbips proceedings highly esteemed; else 
tlere will be so many oflenders, and nune 
without danger can be punished. 

This Judge subverting our laws, took away 
the hearts of many; he subscribes for the 
king’s power, but so as he put him on taking 
his subjects goods ; and of all other, such ways 
be most dangerous : for we know his majesty 
is not the last that suflers, and Is not the kıuz 
worth many thousands? The place of this 
Judge was to have given and preserved w the 
king the hearts of his subjects; the due execu- 
tion ofthe laws had done this; and when such 
notice is taken of a prince, none will conspire 
against him, who cannot feign to themselves 
safety before or after any fact committed ; fo- 
reign enemies will not ınvade bis kingdoms. 
Thus hath his majesty now got our hearts, aud 
will for ever have them. This judge is 10 an- 
swer for what his majesty, and for what we 
have suflered. 

I am commanded by tbe house of commons 
to desire of your lordships, that the proceedings 
against sir Robert Berkiey, kt. one of the Jus- 
tices of his majesty’s court of King’s-bench, 
may he put in as speedy a way of trial, as the 
course of parliament will allow. 


At the same time Mr. Hollis made a Speech 
in behalf of sır Randolph Crew, formerly Lord 
Chief Justice of the King’s-bench, but removed 
for giving his Opinion against Loan-Money. 


My lords; these gentlemen have, presented 
unto your lordships the sad object of justice 
perverted, ıberty oppre:sed, of judgment turned 
into wormwood, the laws, wbich should be tlıe 
bars of our gates to protect us, keep us, and 
all that is aurs in safety, made weak and impo- 
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tent, to betray us unto the hands of violence; 
instead of props to support us, become broken 
reeds to deceive us, and run into our sides 
when we lean upon them; even so many snares 
to entrap and entangle us. And all this by 
the perfidiousness of those who are intrusted 
with our laws, who call themselves the guar- 
dians and the interpreters of the law; but by 
their accursed glosses have confuunded the 
text, and made it speak anuther language, antl 
another sense, than ever our ancestors the law- 
makers intended, 

Our ancestors made laws to keep themselves, 
and their posterity after them, in the possession 
of tbeir estates: these jodges could make the 
law itself rob us, and despoil us of our estates. 
Were we invaded or prosecuted at arıy time 
for pretended crimes, or räther because we 
were free from crines? And did we put our- 
selves upon a legal defence, and shelter our- 
selves under the buckler of the law, use those 
lawiul weapons which justice, and truth, and 
the common right of the subject did put into our 
bands, would this avaıl us? No: these judges 
would make the law wrest our weapons from 
us, disarm us, take away all our defence, ex- 
punge our answers, even bind us hand and foot, 
and so expose us naked and bound to the mer- 
cilessness of our oppressors. Were our per- 
sons forced, and imprisoned by an act of power, 
would ıbe law relieve us when we nppealed 
unto ıt? No; it would juin hands with violence, 
and add bitterness to our sorrow. These judges 
would not hear us when we did cry; no im- 
portunity could get a Tabeas Corpus: nayı 
our cries would displease them, and they would 
beat us for crying ; and over-do the unjust judge 
an the gospel, with whom yet importunity could 
prevail. 

My lords, the commons of England finding 
themselves in this lamentable condition, by the 
wickedness of these judges, ıt is no wonder 
that we complain of en It is no wonder if 
the knights, citrzens, and burgesses assembled 
in purliament, have sent up some of their mem- 
bers to stand upon mount. Ebal to curse these 
Judges; to denounce a curse upon them who 
have removed our land-marks; have taken away 
the bound-stones of the propriety of the snb- 
Ject, hare leit usno meum ef tuum; but he 
that had most might had most right, and the 
law was süre to be of his side. —It hath been 
the part of these gentlemen who have spoken 
before me, to pray for justice upon those men 
who would nat do justice to atlıers. My lords, 
I come upon another errand, and yet for justice 
t00 ; for there is Justice upon mount Gerizim, 
ss well as upon mount Ebal. It is a yrest 
point of justice to give a blessing, a reward 
vrhere it isdue, as ponishinent where punishwent 
is due: for reward and punishment, premium 
et pena, be the two legs that justice walks on ; 
and reward is her right leg, the more noble and 
the most glorious supporture of that sacred 
and divine body, that which God himself, the 
foundation of Justice, doth more delight in.— 
* Tardior ad paenas Deus est, ad premia velox:’ 

VOL. Ile 


16397. —in the Case of Ship-Money. [1208 


Punishment is as good as physic in the conse- 
quence, reward as wholesome and nonrishirg 
food in the essence, the one we do, because 
we must do it as necessary ; the other, because 
= love to do it, as being pleasing and deligbt- 
ul. 3 
Your lordships, then, I doubt not, will as 
willingly join with the commons in doing good 
to a good judge, as in publishing of the bad.— 
My lords, We honour them, and reckon them 
martyrs for the commonwealth, who sufler any 
thing by defending the common rigbt of the 
subject, when they will not part with their own 
goods contrary to law ; when indeed their pri- 
vate interest goes along, with it, or rather be- 
fore it; and the public concernment seems to 
eome but in a second place. Such were those 
many whom these judges have oppressed; yet 
these men we magnify, and judge worthy of 
praise and reward. But what honour, then, ıs - 
he worthy of, wbo merely for the public hath 
suffered himself to be divested and deprived of 
his particular ? such a judge as would lose his 
place, rather than to do that which his con- 
science told him was prejudicial to the common- 
wealth ? Is not he worthy of double honour? 

And this did that worthy reverend judge, 
the Chief Judge of England at that time, sir 
Randal Crew. Because he would not, by 
subscribing, countemance the Loan in the first 
year of the king, contrary to his oathı and 
conscience, he drew upon himself the displea- 
sure of some great persons about his majesty, 
who put on that project, which was afterwards 
condemned by the Petition of Right, in the 

rliamentoftertio, as unjustand unlawful; and 

y that means he lost his place of Chief Jus- 
tics-of the King’s-bench ; and hath these 14 
years, by keeping his innocency, lost the profit 
ofthat office, which upon a just calculation, in 
so long a revolution uf time, amounts to 26,0007. 
or thereabout. He kept his innocency when 
others let theirs go; when himself and the 
commonwealth were alik& deserted: which 
raises his merit to a higher pitch. For to be 
honest when every body else is bonest, when 
honesty ıs in fashion, and is trump, as I ma 
say, is nothimg so meritorious; but to stan 
alone in the breach, to own honesty when 
others dare not do it, cannot be sufficiently ap- 
plauded, nor sufficiently rewarded. And that 
did this good old man do; ina time of general 
desertion he preserved himself pure and un- 
tainted-—* Temporibusque malis ausus is ess® 
bonis.’ 

My lords, tlıe house of commens are there- 
fore suttors unto your lordships, to join with 
them in the representation of this good man’s 
case unto his mnjesty, and humbly to beseech 
his majesty to be so good’ and gracious ımto 
bim, as to give him such honour (the quality of 
this case considered) as may be a noble mark 
of sovereign grace and favour, to remain to 
him and his posterity ; and may be in some 
mensure a proportionable compensation for the 
great loss he hath with so much patience and 
resolution sustained. 

40 . 
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After tlıe Conference the Lords came to the 
following Resolutions : f 


Die Mercer. 20 die Jar. 1610. 

It was resoived by tiie lords upon the ques- 
tion, nem. con. 1. hat the Smp-Writs, the 
extra-judicial Opinions of the Judges therein, 
b.th first and last, and ıhe Judement given ın 
Mr. Hampden’s Case, and the proceedings 
thereupon ın the Exchequer-Chamber, are all 
illezal, and contrary to the laws aud statutes of 
this realm, contrary to the rıghts and properties 
of the subjects of this realin, contrary to former 
Judemeuts in parhaments, and contrary to the 
Petitron of Right. 

2. Tirat the extra-judicial Opinions enrolled 
in the Excheq'ier-Chamber, and ın other Courts 
concerning Ship-Money, and all the proceed- 
imgs thereupon, are illegal in part and in whole, 
and contrary to the laws and statutes of this 
realm, and coutrary to the rights and properties 
of the suhjects of this realm, and contrary to 
former judgments in pnrlianıents, and coutrary 
to the Petition of Riglit. 


Die Veneris, 26 die Februarıi, 1640. 

Upon tlıe report of the right honourable the 
lords committees appointed to consider of the 
way of vacating of the Judgment in the Exche- 
quer concerning Ship-Money, it was ordered 
by the Lords spiritual and temporal in the high 
eourt of parliament assembled, That tbe lord 
keeper or the master of the rolls, the two lord 
chief justices, and tlıe lord chief baron, and 
likewise the chief clerk of tlıe Star-chamber, 
shall bring into the upper house of parliament 
the record inthe Exchequer of che Judgment in 
Mr. Hampdeu’s Case concerning Ship-Money ; 
and also the several rolls in each several court 
of King’'s-Bench, Common-Pleas, Exchequer, 
Star-Chaunber, and Chancery, wherein the 
Judges extra-judicial Opinions is the cases 
made touching Ship-Money be entered; and 
that a Vacat shall be made in the upper house 
of parliament of the said several records: and 
Jıkewise the Judgment of parliament touching 
the illegality of the said Judgments in the Ex- 
chequer, and the proceedings thereupon ; and 
touching the illegality of the extra-judicial 
Opinions of the J udees in the said several 
courts concerning Ship-Aouney, be annexed 
and apostiled unto the same, And that a 
copy of the Judgment of the parliament con- 
ceraing the illegality of the said Judgment in 
the Exchequer, and the said extra-judicial Opi- 
nious of the said Judges concerning Ship-Mo- 
ney, be delivered to tlıe several Judges uf As- 
size; and that they be required to publish the 
same at the Assizes in exch several county 
within their circuits, and to take care that the 
same be entered and enrolled by the several 
clerks of Assizes: and if auy entry be made 
by any Custos Rotulorum, our clerk of As- 
size, of the said Judgment in tbe Exchequer, 
or of the said extra-judicial Opinions of the 
Judges, ıhat several Vacats be made thereof, 
“ per jadicium in parliamento:’ and that an act 
of parliam&ut be prepared against the said 


De 1 


Judgment and extra-judicial Opinions, and 
against the proce&dings touching Ship-Money. 


Memorandum quod ricesimn septimo die Febr. 
1630 Annogue regni regis dumini nostri Ca- 
rolı Angliz decimo sexto; 


Vacatur istud recordum et jadicium inde ha- 
bitum per considerationem et judicium dom 
norum sSpiritual. et temporal. in curia parliam. 
et irrotulamentum ejusdem cancellatur. 


Memorand’ quod vicesimo septimo die Febr. 
prad. 


Istud irrotul. et omnia et singula in eodem 
conteuta et expressa vacautur per judicium do- 
minorumn spiritualium et temporalium in curia 
parliainent. 


And that all the rolls be rased cross with a 

n,'and subscribed wıth the Clerk of the Par- 
iament’s hand. All which was accordingiy 
done jn open court. 


After this it was Resolved upon the question, 
nem. con. That the Itesolutions of the Judges 
touching the Shipping-Money, and tbe Juds- 
ment given against Mr. Ilampden in the Ex- 
chequer, and all the proceedings thereupon, 
are against the Great Charter, and therefore 
void ın law. 

That Vacats and cancellations shall be made 
of the Resolutions of the Judges touching the 
Shipping-Money; and of the enrolments ıhereof 
in theseveral cuurts,and ofthe warrants for Ship- 
Writs, and proceedings therein ; and the Judg- 
inent given against Mr. Hampden, and proceed- 
ings thereupon ; and that entries be made of 
those Vacats upon the several rolls, according 
to ıhe forın read in the house. 

Tbe same sessien an Act of Parliament pass- 
ed for that purpose, viz. That the charge im- 
posed upon the subject fur providing and fur- 
nishing of ships, commonly called Ship-Money, 
and the extra-judicial Opinions of the justices 
and barons, and tbe writs, and every of them, 
and tlıe agreement. or opinion of the greater 
part of tlıe justices and barons, and the Judg- 
ment given against Jobn Ilampden, esq. for 
the payment of Ship-Money, were and are con- 
trary to, and agaiust the laws and statutes of 
the realın, the right of property, the liberty of 
the subjects, forımer resolutions of parliament, 
and the Petition of Right made in the third 
year of his majesty that now is. 

. That all and every the particulars prayed 
and de»ired in the Petition of Right, shall from 
henceturth be. put in execution, and shall be 
firmly and strictly holden and observed, as in 
tlıe same Petition they are prayed and express- 
ed; and that all and every the records and re- 
membrances of all and every the said Judg- 
ments against the said Johu Hampden, and 
all and every the proceediogs whatsoever, 
upon or by colour of any of the said writs, 
called Ship-Writs, and all and every the depen- 
dants on every ofthem, shall be adjudged to all 
intents, constructions and purposes, to be ut- 


terly void; and that all and every the said Judg- 
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“ment, inrolment, entries, proceedings, and de- 
pandants of what kind svever shall be vacated 
and cancelled, in such manner and forın us re- 
eords use to be that are vacated. 


Afterwards Articles were exlıibited against 
the other Judges. Those against Ar. Justice 
Crawley were delivered by Nir. Wuller, July 6, 
1611, who spoke as tollows. 


My Lords; I am commanded by the house of 
commons to present you with these Articles 
against Mr. Justice Crawlev, which wlıen your 
lordships shall have been pleased tn hear read, 
I shall take leave, according to custom, to sny 
something of what I have collected from the 
sense of that house, concerning the crimes 
therein contained. 

Then the Charge was read, containing his 
estra judicial Opinions subscribed, and Judg- 
ment given for Ship-Money : and after a decla- 
ration in his Charge at an Assize, That Ship- 
Money was so inberent a right in the crown, 
that it would not be in the power ofa parlie- 
ment to take it away. 

My Lords; Not only my wants, but my af- 
fections, render me less fit for tlıis eınployment; 
for though it has not been my happiness to 
have the law a part of my breeding, there is no 
man honours that profession more, or has a 
greater reverence towards the grave judges, the 
oracles thereof. Out of parliament, all our 
eourts of justice are governed or directed by 
them; and when a parliament is called, if your 
lordships were not assisted by ıhem, and the 
house of commons by other gentiemen of that 
robe, experience tells us, it might run a Ihazard 
of being styled Parliumentum indoctorum. But 
as all professions are obnoxious to the malice 
ofthe professors, and by them most easily betrar- 
ed; so, my lords, these articles have told ynu, 
how these brothers of the coif are become /ra- 
tres ın malo ; how these sons of tlıe law havetorn 
out the bowels of their mother : but the judse, 
whose charge you last heard, in one expression 
of his, excels no less his fellows, than they have 
done tlie worst of their predecessors, in this 
conspiracy against the commonwealth. Ofthe 
Judgment for Ship-Money, and those extra-ju- 
dicial opinions preccding the same, (wherein 
they are jointly concerned) you have already: 
how unjust and pernicious a proceeding that 
was, in so public a cause, has been suflicientl 
expressed to your lordships : but this man add 
ing despeir to our misery, tells us from the 
bench, That Ship-Money was a right so inhe- 
rent in the crown, that ıt would not be in the 

ower of any act of parliament to take it away. 

erein, my lorıds, he did not only give as deep 
a wound to the commonwealth as any of the 
rest, but dipped his Jdart in such a poison, that, 
so far as in him lay, it might never receive a 
cure. As by those abortive opinions, sub- 
scribing to the subrersion of our property, be- 
forg he heard what could be said for it, he pre- 
sented his own ; so by this declaration nf his, 
he endeavours to prevent ıhe judgment of your 
lordships too, aud to sonfine the power of a 
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parlinment, the only place where this mischief 
might be redresscd. Sure he is mure wise und 
learned, than tn believe himself in this opinion, 
or not to kuow how ridiculous it would appear 
to a parliament, aud low dangerous to bimselt‘: 
and therefore, no doubt, but by saying no par- 
liament could aholish this judgment, his ımean- 
ing was, That tlus judginent had abolished par- 
liaments, 

Tbis imposition of: Ship-Money springing 
from a pretended necessity, was it not enough 
thnt it was now grown anıual, but he must eu- 
tail it upon the state for ever; making necessity 
inherent to the crown, and siavery to the sub- 
Ject? Necessity, which, dissolving all Jaw, is so 
much more prejudicial to his majesty than to 
any of us, by how much the law has invested 
the royal state with a greater power and ample 
forıune : For so undoubted a truth it has ever 
been, that kings as well as subjects are involved 
in the confusion which necessity produces, that 
the heathen thought their gods also obliged by 
the same: * Pareamus necessitati, quam nec 
“ homines nec dii superant.’ This judge then 
having in his charge at the assize declared ıhe 
dissolution of the law, by this supposed neces- 
sity ; with what conscience could he, at the 
gaıne assize, proceed to condemn and punish 
men, unless, perhaps, he meant the law was 
still in force for our destructian, and not for our 
preservation? that it should have power to kill, 
and none to protect us? A thing uo less horrid, 
than if tie sun should burn without lighting us, 
or the earth serve only to bury, and not to feed 
and noorish us. Baur, my lords, to demonstrate 
that it was a supposititious, imposed necessity, 
and such as they could remove when they 
pleased; at the last convention in parliament, 
a price was set upon it, for twelve subsidies you 
may reverse this sentence. Jt may besaid, that 
so mucir money would hare removed the pre- 
sent necessity; for twelve subsidies you shall 
never sufler necessity again, yon shall for ever 
abolislı that judsment. Uere tlıis mystery is 
revealed, this vızor of necessity is pulled off; 
and now it appears, that this parliament of 
Judges hath very frankly and bonntifully pre- 
sented his majesty with twelve subsidies, to be 
levyed on your lordships and the commons. 
Certainly there is no priviılege, which more pro- 
perly belongs to us, tlıan to open the purse of 
a subject ; and yet these judges, who are neither 
capable of sitting amongst us in the house of 
commons, nor with your lordships otherwise 
than your assistants, have not only assumed to 
themselves the privilege of parlinment, but pre- 
sumied at once to make a present to the crown 
of all that either your lordships or the ,coın- 
mons of England do or shall hereafter possess. 

And because this man has had the Loldness 
to putthe power of parliament in balauce with 
the opinion of the judzes, I shall intreat your 
lordships to observe, by way of conınarison, the 
soleınn and safe proceeding of the one, with 
the precipitate dispatch of the nther. In par- 
liament (as your lordships know weil) no new 
law can pass, or old be abrogated, till it ha 





\) 
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l.een ıhrce read wich your lords>hıpa, thrice ın 
the Cowinsn» bouse, ti.cn it reccives the royal 
ar-eut; so that it ıs line gold seven times puri- 
fir l: Wbereas these Judycs, bv thı> une resolu- 
u.,n oftke,rs, would persuade his ınajesty, that 
Ly namın, necessity, he mizlır at once dissolve 
Cat least suspend; the Great Charter, tbirty-two 
tunes contiiıncd by Lis rosal prugen.tors, tbe 
Peution of Rızht, and all other laws provided 
for the mailtenance of the right aud property 


of the subject. A strange force, my lurds, ın 


the sound nt ılus word necessity, that like a 


anticıipation of necessitv seems to have been no 
less ominous to us: These Judges, lıke ul- 
boding birds, have cziled necessity upon the 
state, ın a time which, I dare say, they bought 
themselves in greatest security. But if it seem 
superstitious to take this as an omen, sure I am 
we may look on it as a cause of the unfeigened 
necessity we now sutfer: For wbat regret and 
discontent had thıs Judgment bred ameng us ? 
And as wben tbe noise and tumult ın a private 
house grows so loudasto be heard ın the streets, 
it calls in tbe next duellers, either kindly to ap- 


charım it should silence the laws, while we are pease, or to ınake their owa use of domesuc 
despoiled ot all we have; for that but a part of strife ; so in all likelihood, our known discon- 
our gouds was taken, was owing to the grace ı tenimenıs at home hare been a concurreat 
and goodness of ıhe king : for su much as cun- | cause to invite our neighbours to visit us, so 
cerus these judges, we lıave no more left than | ınuch to the espence and trouble of both these 
tbey perhaps ınay deserve to have, when your | kingdoms. 
lordstıips shall have passed judginent apon them ı Aud here, my Lords, I cannot but take no- 
for this neglect of their oatlıs, aud Letraying tice of the most sad efiect of this Oppression, 
that public trust, whuch, for ine couservation ef , the ıll infuence it has had upon tbe antient re- 
our laws, was reposed in ıhem. ı putation and valour oftbe English narion: And 
Now, for tlie cruelty and unmerciiulness of no wonder; for if ıt be true, that appressiom 
tLis judzment, you may please to remeniber, | makes a wise man mad, it may well suspend 
tlıat in the old law ıhey are furbid to seethe a | Ibe courage of ıhe valiant. The same happen- 
kıd in hi» motber’s milk ; of which the received , ed to ııe Romans, when, for renown in arms, 
Interpretation is, That we sbould not use that |-they most excelled ıhe rest of the world; tbe 
to the destructiun of any creature, which was ı story is but short. It was ıı the time of ıbe 
inteuded fur it» preservation. Now, mv lords, ! Deceinviri (and I ıhink tlie chief troublers of 
Gud and nature have given us the sea, as our our state may make up that nunber.) The 
best guard against our enemies; and our ships, ! Decemviri, ıny lords, bad subverted ıhe Laws, 
4s our greatest glory above other u:tions: And ı suspended the Courts of Justice, and (which 
how barbarousiy would these men live let in | was the greatest Grierance both to the nobilicy 
the sea upon us at. once, to waslı away our liber- | and people) had, for some time, omitted to as- 
ties; and to orerwbelm, if not our land, all the | semble the Seuate, which wastheir Parliament: 
property we have therein, making the supply | This, says the Historian, did not only deject the 
of our navy a pretence for the ruia of our na- | Romans, and make them despair of tlıeir liber- 


tion! For observe, I beseech yuu, tbe fruit and 
consequence of this judgment, how this money 
has prospered, how contrary an effect it has had 





ty, but caused them to be less valued by their 
neighbourss. The Sabines take ıbe advantage, 
and invade them; and now the Decemrviri are 


to the end fur which they pretended to take it. | forced to call a long-desired Senate, whereof the 
On every county a ship is annually imposed ; | people were so glad, that ‘ Hostibus belloque gra- 
and who would not expect, but our seas by this | ‘ uam hahueruut :’ This Assembly breaks up 
time should be covered by the number of our . in discontent, nevertheless the war proceeds ; 
sbips? Alas ! my lords, the daily complaints of | Forces are raised, led by some oftbe Decemviri; 


the decay of our navy tell us, how ill Sbip- 
Money has maintained the sovereiguty of tbe 
sea; aud by ıhe many petitions which we re- 
ceive from the wives of those miserable cap- 
tives at Algiers (being between four and five 
thousand of our countrymen) it does too evi- 
dently appear, that to make us slaves at home 
is not the way to keep us from being made 
slaves abroad. So far has this judgment been 
from relieviog the present, or preventing the 
future necessity, that as it changed our real 
BP] into a shadow of a property, so of a 
eigned it is made a real necessity. 

A little before the approach of the Gauls to 
Rome, while the Romans had yet no appreben- 
siuu ot that danger, there was heard a voice io 
the air, louder tlıun ordinary, Tbe Gauls are 
come; ‚which cry, after they had sacked the 
city and besieged the capitol, was held su omi- 
nous, thut Livy * relates it as a prodigy. This 


® Lib. 5. c. 32. 





and with the Sabines they meet in the field. I 
know your lordships expect the erent: My Au- 
thor's words of his countrymen are these: “ Ne- 
‘ quid ducty aut auspicio decemvirorum prospere 
‘ gereretur, vinci se patiebantur?’ they chose 
rather to sufler a present dimjnution of their 
honour, than by victory to confirm the tyranuy 
oftheirnew masters. Atıbeir returu from their 
unfortunate Expedition, after some distempers 
and expostulations of tlie people, another Se- 
pate, that is, a second parliament, ıs called ; 
and tlıere tlıe Decemvirı are questioncd, der 
prived of their authority, imprisoned,, banisbed, 
and sume lose their lives: And soon after this 
vindication of their Liberties, the Romans, by 
their better success, made it appear to Ihe 
world, that liberty and courage dwell always in 
the same breast, and are never to be divorced. 
No doubt, my lords, but your justce shall have 
tbe like eflect upon this dispirited people. It 
is not tbe restitution of our antuient laws alone, 
but the restaration af Qur anlient agprege, 
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which is expected from your lordships. I need 
aut 7 any thing tq move your just indigna- 
Uon, that this mau should so cheaply give away 
that wbich your nable ancestors, with so much 
courage and industry, had so long maintsined. 
You have often been told lıow careful they were, 
though with the hazerd of their Iives and for- 
tunes, to derive those Rights and Liberties as 
entire to posterity as they receiver then from 
their fütbers ; what they did with labour, you 
may do with ease; what they did with danger, 
you may dosecurely. Tbe foundation af our 
laws ı3 not shaken with the engine of War; 


they are only biasted with tlıe breath of these : 
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against Mr. Justice Crawlay, as the course of 
parliament will permit. 


The following is a Latin Copy of the Writ 
given at p. 846.: 
Rex versus Jouannem Haumrpen, in the 

Case uf Suıp-Moner. 
Trio’ 13 Car’ 1, in Scacc’. 

Memorand’, quod brev’ domini regis nunc 
sub sigillo hujus Scaccar’ per concess’ baron’ 
lic emanavit in hec verba : 

ss. CıroLtis Dei gratia Anglie, Scotie, 
Franciz, et Hiberniz rex, fidei defensor, &c. 


men, and hy your breath tbey may be restored. | Vic’ Bucks salutem. Cum diversz et saparal’ 
What Judyment your predecessors have | denar’ summz in schedul’ huic brevi annex’ 


given, and what punishhments their predecessors 
have sußered fur oßlences of ıhıs nature, your 
lordships have already been so well mformed, I 
sball not trouble yoa with a repetition of those 
precedents. Ouly, ıny lords, something I shall’ 
take leave to observe of the person with whose | 
charge I have presented you, that yau may the 
less doubt of uie wilfulness of this offence.— 
His education ın the Inns of Court, his con- 
stant practice as a Counsellor, and experience 
as a Judge, Cansidered with the mischief he has 
done, mukes it app that tbis progress of his 
througb the law has been like tlıat of a diligent 
spy through a country into which he meant to 
comluct an enemy. 

To let you see he did not oflend for’company, 
there is one crime so peculiar to himself, and of 
such malignity, that it makes him at ance unca- 
pable of your lordships favoar, and his own 
subsistence incompatible with the right and 
property of the Subject, Tor if you lenve bim 
ın a capaoity of interpreting Ihe laws ; has he 
not declared his Opinion, Thas your Votes and 
Resolutions against Ship-Money are void, and 
that it is not in the power of pnrliament to 
abolish that Judgment ? To hirs, my lords, that 
bas thus played with the power of parliament, 
we may well apply what was once saidto a 
goat browsing on a viae: 


€ Rode, caper, vitem, tamen hinc cum stabis 
ad aras, 
* In tua quod fundi cornua possit, erit.” 


Ile has eropt and infringed tbe Privileges of 
a banished parliament ; but now ıt is returned, 
he ınay find it has power enough to make a ba- 
erihice of him, to the better establisbment of 
our laws: and ın tratlı, what other satisfaction 
can_.he make his injured country, than to con- 
frm, by his example, those Rights and Liber- 
ties which he had rumed by his opinion ? For 
the Proofs, my lords, they are so manifest, that 
tbey will give yon little trouble in the disgquisi- 
tion ; bis crimes are already upon record ; the 
delinquent and tbe witness ı5 che same ; having 
from several seats of judicature proclaimed him- 
seli an enemy to our laws and nation, * ex ore 
€ suo judwabxur.’ To which purposeT am con- 
wanded by the knights, citizens, and burgesses 
of the house of commons, to desire yoaır lord- 
ship, that a speedy procesding may be had 


spec’, virtute brevis nostri sub magno sigillo 
nostro Anglie geren’ dat’ guarto die Augusti, 
anno regni nostri undecimo, assessat’ et onerat” 
fuer’ super separal’ person’ in end’ schedul’ no- 
minet’, in et versus proVjsion’ navis pro guerra, 
una cum apparat’ et al’ eid’ pertin’, ın eod’ bre- 
vi particalar’ mentionat’; quibas quid’ separal’ 
denar’ summis sic assessat’ et onerat’, et non 
solut’ et satisfact’ existen’, per breve nostrum 
de certiorar’ geren’ dat’ nono die Martii, anno 
regai noser duodeeimo, sub magno sigillo nos- 
tro’ przd’ emanat’, nomina earund’ separal” 
person’ una cum separal’ denar’ summis super 
ipsos onerat’, ia cur’ Cancellar’ nostre certifi- 
cat’ fuer’. Ac per breve nestrum de Mittimus 
sub eodem sigillo, geren’ dat’ quinto die instant’ 
mensis Maii ın Scaccar’ nostr’ ıniss’ fuer’ pro 
ulterior’ process’ super inde hahend’, prout per 
tenorem praedicti brevis geren’ dat’ quarto die 
Augusti, anno regni nostri undecmmo, ac per 
predict’ breve de Certiorar’ et certificat’ super 
ınde fact’ in dictum Scaccar’ nostrum miss’, et 
ibid’ de record’ in custodia Reinemorar’ nostri 
remanen’ plenius apparet, tibi precipimus, quod 
ron omitt' propter aliqu’ libertat’ quin ea ingr’, 
et per probos et legales homines de bal’ toa 
scir’ fac’ prafat’ separal’ person’ in dict’ sche- 
dul’ nominar’ et spec’, quod sint coram Baron’ 
de Scaccar’ nostro apud West’ in octab’ sanct 
Trinie’ proxim’ futur, ad ostend’ et proponend’, 
siquid pro se habeant, vel dicere sciant, quere 
ipsi de prwed’ separal’ denar’ summis super ı 
modo et forma predict’ assessar’, et non solur”, 
ın schedul’ il’ spec’, onerari et inde satisfacere 
non deb’ et ad ulterius faciend’ et recipiend’ in 
prsemissis, quod cur’ nostra tunc ibidem duxe- 
rit ordinand’ et habeas ıbı tunc hoc breve, et 
nomina eor’ per quos eis scin feceris. Teste 
Humfr. Davenport’ mil, apud Westm’, vicesimo 
secundo die Maii, anno regni nostri decimo ter- 
tio. Per rotulum. 

Memorandum de eodem anno regis in recer- 
dor’ rotulo termin: Paschz, tenor schedul’ 
pred’ in breri predict” mentionat’, quoad Jo- 
hannem Hampden, sequitur in hec verba: ss. 
Schedul’ de nominibus certar’ personar’ ın com’ 
Bucks, et cert’ denar’ summar’ super ipsos as- 
sessat’ et onerat’ in et versus provision’ navis 
de guerra, una Cum apparat et al’ eid’ pertin’, 
virtute cujusd’ breris sub magno sigillo Angliz, 
geren’ dat’ quarto die Augusti, anno regni do- 
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mini reg’ nanc Caroli undecimo, et in cur‘ | 
Cance‘lar’ dom’ rex;s, virtute breris de Cer- 
torar' sub sigıllo pr.ed’ enan’, vere.n’ dat” nono 
die Martil, anno regnı sul dunxiecimo, ceruficat’ 
esse ınsolut’, ac per breve de \Mıutimus sub 
eudem sizıllo in Scaccar’ dıct’ don’ rezis nuuc: 
urssis pro uiterior’ process’ super inde taciend', 
pruct per tenor' praedict' brevis geren’ dat’ 
quarto dıe Augusti, anno reeni dıcti domini re- 
gıs nunc undecimo supradict', ac per breve de 
Certivrar’, et certilicat’ superinde fact’ ın dic- 
tum Scacea’ nostr’ miss’, et ibidem de record’ ın 
custod’ Rememorat' dom’ regis reman’ plemius 
apparet. 

Stoake Mandivile, ss. Jobann’ Hampden esq; 
Ad quemn diem Anthonius Che-ter baronet’, 
vic’ cum’ praedict’, quoad pr=far’ Johannem 
Hampden retorn’, quoı per Nicolaum Arıs, Ro- 
bertum Alexander, Rıchardum Harrison, et 
Will’um Hevborae, probos et legales bomines 
de ball’ sua, scırı fecıt, pr=fat’ Johann’ Hamp- 
deu, inter al’, quod :it coramı baron’ infra script 
ad dıcın et locum intra content’, ad ostendend’ 
et proponend' sı quid pro se habeat, vel dicere 
scıat, quure ipse de pr=dict’ summa super ip- 
sum assessat’, et non so:.dt’, in schedul’ pr=- 
dict’ spec’, onerari et inde satisfacere non de- 
beat, pront ulterius sıbi prz=cipitur : Et modo, 
scılicet a die sancız Trinitatis ın tres septiman’ 
venit hic pred’ Johannes Hampden, in schedul’ 
pr:ed’ nominat’, in propria persona sua, et petit 
audır' brevis de Scırı Facias pr&d’, retorn’ ejus- 
dem, ac pr.ed’ schedul’ eid’ annexar’, et eı le- 
guntur; jetit etiam audıU’ pr&d’ brevis, gerew’ 
dat’ quarto die Augusti, ano regni dıcti do- 
mini re;ıs nunc Caroli undecino, ın breri de 
Scırı Facıas mentionat’, et ci legitur in hzc 
verba : 

ss. Carolus Dei gratia Arclız, Scoti®, Fran- 
ci, et liiberniz rex, fidei detensor, &c. vıc’ 
com’ nox.trı Bucks, ball’ et burzens’ burgi et pa- 
roch’ de Buckingbam, majori, bali’ et burgens’ 
burgi de Clupping-Wiccombe, alıas Wiccombe, 
ac probis hominibus in eisdem burgis et paroch’, 
et meınbris eorund’, et in villis de Aumonde- 
shaw, Wendover, et Marlow ınagna, ac in om- 
nibus ulııs burgıs, villat’, hamler’ et al’ locıs in 
dicto com’ Buck», saluteın. Quia dat’ est nobis 
intelligi, quod pr&dones quid’, pirati, et mar’ 

assatores, tam nominıs Cbristianı hostes Ma- 

umetani, quam alıi congregnti, naves er bona 
ac mercın’ non solum subditor’ nostr’, verum 
etiam suditor’ amicor’ nostr' in mari, quod per 
gen!’ Anglıcan’ ab olim defend’ consuerit, ne- 
farie dıripientes et spoliantes, ad Iibirum suam 
deportavere, homines in eıydeın in captivitate 
miserriina mancipantcs: Cumque ips08 Conspi- 
Cimus navigiym indies preparantes ad merca- 
tores nus!ros ulterius molestand‘, et ad reznum 
gravand', niısı citius remedium apponatur, enr- 
unıque conatui virilius obvietur: Consideratis 
etiam periculis, qu& undique his guerrinis tem- 
poribus imminent, ita quod nobis et subditis 
nostris, defension’ maris et rcgni- omni festina- 
tıone, qua poterimus, accelerare convenit : Nos 
volentes defensioni regni, tnitioni maris, securi- 
tatı subditor’ nostr', salva cunductione narium 


e 


et merchandizar’ ad regnum nostrum Angıiz 
venien’, et de eod’ regno ad partes exteras tr.an- 
seun’, auxiliante Deo, providere ; maxime "un- 
que nos et prozenitores nostri reges Anglız do- 
mini maris pr&d’ serıper hactenus eıtiter', et 
plurimum nos tzderet, sı honor iste regius nor- 
ınis teımporibus depereat, aut in aliquo minua- 
tur; Cumque onus ıstud defensiopis, quod omne- 
tangat, per omnes debeat supportan, prout per 
legen et consuetndinem regni Anzlız tieri con- 
suevit, vobis prefat’ vicecomiu, ball” burgens‘, 
ına)ori, probis hominibus, et omnibes alıis quı- 
buscung; supra mentionat’ in burgis, vüllıs, \l- 
lat’ bamler’ et locis suprarlict, eorumque mem- 
bris, in fide et ligeantia, quibus nobis tenemin!, 
et sicut nos et honorem nostrum diligitis, ner- 
non sub forisfactur’ oınnium qu2 nobis furista- 
cere poteritis, firmiter injangend’ mandıru:, 
quod unam navem de guerra, portagiı qual- 
ringint’ et quinguacınt’ dolior’, cam hom:bus 
taın migistris periu«, qnaın marinar’ valenuini- 
bus et expertis cent’ et octogint” ad minus, ac 
etiam torımentis taım majoribus geam mino.r- 
bus, pulvere torınentarıo, ac hastıs et teis, 
allısque armaturis necessar’ pro guerfa !ui- 
cien’, et cum duplici eskippamento, necnon 
cum victualibus usque ad prımum dıem Marın 
jaın proxime sequeut', ad tot homines compe- 
ten’, et abinde in vizint!’ et sex septiman’ ad 
custag’ vestra, tam in victualibus, quam in bo- 
minumn salarlis, et al’ ad guer’ necessar' per 
tempus illud, super defensionem maris in ob- 
sequio nostro in comitiva Custodis mars (cu! 
custod’ maris ante pred’ primum diem Mar) 
committemus) et prout ipse cx parte nostra dic- 
tarerit moratur’, parari, et ad portum de Ports 
mouth citra dictum primum diem Marti dua 
facıatis, ita quod sint ibid’ eod’ die ad ultımum, 
ad proticıend’ exinde cum navibus nostris, et 
navıbus alıor’ fidelium subditor’ nastr’, pro Wi- 
tionc marıs, defensione nostrum et nostroruM, 
repuisioneque et debellatione quorumcung, 
Mercatores nostros, et alios subditos fidels 
prxd:ct’ in dominia nostra ex causa mercatufz 
se diversantes, vel abinde ad propria declina- 
tes super mare gravare seu molestare satagen- 
tium. Assignavimus autem vos vic’ Cum no! 

Bucks, ball’ et m2jor” burgor’ et paroch’ pr&- 
dict’, aut aliquos duos vel plures vestrum, qU0 
rum te pr&fat’ vic’ com’ nostri Bucks unum €: 
volumus, infra trigint’ dies post receptionem 
hujus brevis, ad assirlend’ quantum de cust25 
predict’ super pred’ burgos de Buckingham €! 
Chipping-Wiccombe, alias Wiccombe, cuN 
menıbris eorund’, separatim poni aut assidert 
debent. Et si hujusmodi assessament’ infra 
praedict’ triginta dies per vos duos, vel plure® 
vestrum fieri non Contigerint, tunc ussignavimt! 
te prfat’ vic’com’ nostri Bucks ad uses 
hujusmodi super pradict’ burgns et paroch, © 
membr’ eorund’, faciend’ pruur rationablülef 
vides faciend’ ; et volumes, quod de toto tacto 
tu prefar’ vie’ Bucks, sub sigillo tuo predict 
majorem et ballivos reddas certiores. Ben 
navimus etiam te prefat’ ball’ burgi et Pe. 
de Buckingbam, ad assidend’ omnes Be 
eodem burgo et paroch’, et membris gud) 
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terr” tenentes, in eisdem navem vel partenı na- 
vıs praiict’ non habentes, vel in eadem non 
deservientes, ad contribuend’ expensis circa 
Provision’ pramissor’ necessar’; et super pre- 
dict’” burgum et paroch’, cum membris ejusd’ 
(sıcut pr=fertur) assidend’ et ponend’, viz. 
quemlıbet eor’ juxta statum suum et facultates 
S5U253 Et portiones suas jpsis assessat’ per distric- 
tıones, aliosve modos debitos levand’ et cnllec- 
tores in hac parte nominand’ et constituend’, et 
©ımnes e0s, quos rebelles et contrarios inveneris 
ın Pramissiscarcere mancipand’, in eodem ıno- 
ratur’ quousque pro eod’ deliberatione ulterius 
dluxerimus ordinand’. Assignavimus etiam te 
przfut major’ burgi de Chipping-Wiccombe, 
alias Wiccombe, assıdend’ ommes bomiues 
in eod’ hurgo et miembris ejusdum, et ter’ te- 
nentes, in eisd’ navem vel purtem navis pra=d’ 
sıon habeıtes, vel in eadern non deservienten, 
ad contribuend’ expensis circa provision’ pre- 
nıissor’ necessar’ ; et super predict’ burg’, cum 
snembris ejusd’ (sicut priertur) assidend’ et 
ponend’, vız. quemlibet eorum juxta statum 
suuın et facultates suas, et portiones super 
IPSos assess’ per districtiones, aliosve modos 
debitos levand’, et collectores in hac parte 
nominand’ et constituend’ et omnes eos, quos 
rebelles et contrarios inveneris in pramissis 
ın Carcere mancipand’, in eod’ ınoratur’, quo- 
usque pro eor’ deliberatione ulterius duxerimus 
ordinand’. Et ulterius assignavimus te prfat’ 
vicecomitem com’ nostr’ Bucks ad assidend’ 
omnes homines in pred’ villis de Agmonde- 
slıam, Wendover, et Marlow magna, et in mem- 
bris eorund’, et in omnibus alüis villis, villat’, 
burgis, hamlet’, et aliis locis in pr=dict’ com’ 
Bucks, et terr’ tenentes in eisdem, narem vrl 
partem navis pred’ non habentes, vel in eadem 
non deservientes, ad contribuend' expensis circa 
provisionem pra@missor’ necessar', et super 
priedict' villas, villat’, burgos, hamlet’ et locos, 
cum membris eorund’ (sicut prefertur) assi- 
dend’ et punend’, viz. quemlibet eor’ juxta 
statum suum, et facultates suas, et portiones 
super ipsos assessat’ per districtiones, aliosre 
modos debitos levand’ et collectores in bac 
parte npminand’ et constituend’, et omnes quos 
rebelles et contrarios inveneris in praemissis 
carcere mancipand’, in eod’ muratur’, quousgne 
pro eor’ deliberatione ulterius duxerimus ordi- 
nand’. Et ulterius vobis mandamus, quod circa 
pramissa diligenter intendatis, et ea faciatis, et 
exequamini cum effectu sub periculo incum- 
bente. Nolumus autem quod colure predict’ 
mandat’ nostr’, plus de eisd’, hominibus levari 
faciatis, quam ad premissor’ sufficiet expensas 
Decessar', aut quod quisquam, qui pecuniam de 
contributionibus ad pr=dict” custag’ füciend’ 
levaverit, eam, vel partem inde aliguam penes 
se detineat, vel ad al’ usus quovis qussito 
colore appropriare presumat, volentes, quod 
sı plus quam sufhiciat collect’ fuerit, hoc inter 
solventes pro rata portionis ipsis contingen’ ex- 
solvatur. Teste me ipso apud Westin’ quarto 
die Augusti, anno regni nostri undecimo. Pe- 
tit ettam audit’ predict’ brevis geren’ dat’ nono 
die Marti), anno regni dicti domini regis zii, in 
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predict’ brevi de scirı facias mentionat, et ei 
similiter legitur. 
Carolus Dei gratia Anglie, Scous, Francis, 
et Hiberniz rex, fidei defensor, &c. vic’ com’ 
nostrı Bucks, qui fuer’ inter quartum diem 
Augusti anno regni nostri undeciino, et primum 
diem Martii tunc proxime sequent,’ ball’ burg’ 
et paroch’ de Buckingham, et major et ball’ 
burg’ de Chipping-Wiccombe, alias Wiccombe, 
in dicto com’ Bucks, qui fuer’ iuter tempus 
predict’, salutem. Per breve nostrum sub 
magno sigillo nostro Anglia confect’ geren’ dat’ 
pr=dict’ quarto die Augusti, anno undecino 
supradict’ pro defensione regni, tuitione maris, ' 
securitate subditor’ nostr’, ac salva conductione 
navinm et merchandizarum ad regn’ nostr' Au- 
gliw venien’, et de eodem ad partes exteras 
transeun’, vic’ com’ nostri Bucks, ball’ burgi et 
paroch” de Buckingliam, necnon Burgens’ 
ejusd’ burgi, major’ et ball’ de Chipping-Wic- 
combe, alias Wiccombe, necnon bursens’ ejusd’ 
burgi, et probis hominibus in eisdem burgis et 
paroch’ et membris eorund’ et in villis de Ag- 
mondesham, Wenklover, et Marlow magna, ac 
in oınnibus alıis villis, burgis, villat,’ hamler', 
et aliis locis ın dicto com’ Bucks, mandavimus, 
quod unam navem de guerra portagii qualrin- 
gent’ et quiuquaginv dolior’, cum hbominibus 
tam magistris peritis, quam marinar’ valentio- 
ribus et expertis centum et octogint’ ad minus, 
ac etinm tormentis tam majoribus quam mino- 
rıbus, pulvere tormentario, ac hasıis et telis, 
aliisque armaturis necessar’ pro guerra, sutli- 
cien’, et cum duplici eskippamento, necnon 
cum victualibus ad certum diem (in eod’ brevi 
content’) ad tot homines competen’, et ab inde 
in vigint' et sex rn ad‘ custag homi- 
num et terr’ tenen’ burg’, paroch’, vill’, villar’, 
et al’ locor’ supra mentionat’ in dicto com’ 
Bucks, tam in victualibus, quam in hominum 
salariis, et al” ad guerr’ necessar’ per tempus 
ıllud, super defensionem maris moratur’ pararı, 
et ad portum de Portsmouth citra tempus in 
eod’ brevi limitat’ duci faceretis. Cumque 
etiam per idem breve assignaverimus vic’ om’ 
nostri Backs preed’, ball’ burgi et paroch’ de 
Buckingham pr=d’, et major’ burgi de Chip- 
ping-Wiccombe pred’, aut aliquos duos vel 
lures eorum, quor’ vic’ dieti com’ nostri 
ucks unam esse volumus, infra certum termi- 
nuın proxim’ post receptionem brevis illıus, ad 
assidend’ quantum de custag’ praad’ super pr=d’ 
burg’ et paroch’ de Buckingliam, et super pred’ 
burg’ de Chipping-Wiccombe, alias Wiccombe, 
cum membris eorund’, separatim poni seu assi- 
deri deberet. Cumgque etiam Bet przd’ breve 
nostrum assignaverimus ball’ burgi et paroch’ 
de Bucking,’ et Majorem de burgo de Chip- 
ping-Wiccombe, alias \Wiccombe, separatım et 
respective, ad assidend’ omnes homines in eisd’ 
separal’ burg’ et paroch’, et membr’ eorund’, 
et terr’ tenentes in eisdeın, navem vel partem 
navis prad’ .non habentes, vel in eadem non 
deservientes, ad contribuend’ ad ezpens’ circa 
prorisiuonem pr&missor’ necessar’; et super 
przed’ burg’ et paroch’ de Buckingham, et super 
prasd’ byrg’ de Chipping-Wiccoumbe, alias Wic- 


I 
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eombe, cum membris eorund’, sicut praefertur, 
ad tunc separatim et distinctive ponend', viz. 
quemlibet eorum Juxta statum suum et facul- 
tates suas, et portiones super Ipsus assessat’, 
per districtiones aliosve modos debitos levund’, 
et collectores in ea parte nominand’ et conati- 
tuend, modo et furma prout ın eudem brevt 
pracept’ fuit. Cuimque per idem breve nos- 
trum ulterius assıygnaveri.uus vic’ dictt com’ 
nostriı Bucks ad assidend’ omnes homines ın 

rad’ villis de Agmoudesliam, Wendover, Mar 

w magna, et ın membrıs sorund’, ac in om- 
nibus alıis villis, villat’, bu:gis, hamler’, et aliıs 
locis in pred’ com’ Bucks, et terr’ Lenentes in 
«isd’, ad contribuend’ expensis circa provisi- 
odeın_prsmissor’ necessar’ et ad catera faci- 
end’ et exequend’ modo et forma, quıbus per 
breve ıllud praceptum fuit. Et quia n-nnulli 
bomines et terr’ tenentes in predict’ com’ burg’ 
paroch’, vill’, villat! hamlet‘, et alıis locis, 
per separal’ taxationes et denar’ sammas, per 
vos super ipsos respective erga contribution’ 
oneris prad, juxta exigen’ brevis prad’ posit’ et 
assessat’, nondum solverint neo satisiacerint, 
sed eas solvere recusaver’, et albuc contre 
dieunt, prout informamur : Cumg; nos nuper 
voluimus certiorari, ıam de nominibus homi- 
aum et terr’ tenent,’ qui ad contribuend’ ex- 
pensis sapradict’ assess fuissent, ac denar’ sic 
assess’ non solvissent, quam de separal’ porti- 
onibus vel denar’ summis super ipsos Imposit, 
vos tamen nihal in return’ ejusdem brevis nostri 
mmisistis, in nostram conternptum: Vobis igitur 
prafat’ nuper vice’ com’ nostrı Bucks mandamus, 
sicwt al’ mandaverimus, qaod tam de nomini- 
bus hominum et ter’ tenen’ in com’ przd’ per 
vos respective virtute dicti brevis nostri as- 
sessat’, quas denar’ summis super Ipsos zice s- 
sessat’, quaım nondum solver’ nec satisfec’, sed 
@a6 sölvere recusant, quas de separal’ portion: 
bs et denar’ summis per vos prafat’ muper vic’ 
com’ nostri Bucks super ipsos asseseat’, in 
script’ reduct’ cum .omnibus ill’ tangen,’ nos im 
eancellar’ siostrama sub sıgillis vestris distincte 
et aperte, sine delatione, vel ad witimum ante 
vicesimum sextum diem April’ proxime futuro, 
ubicunque tunc fuerit’, reddat’ certiores, una 
com hoc bresi. Ac vobis pra=fat’ nuper ball’ 
burgi et paroch’ de Bucking’ et major’ barg’ 
de Chipping-Wiccombe, al’ Wiccombe, man- 
damus, Aieut aliıs ınandareranus, quod tam de 
homimibus prad’ hominum et terr’ tenen’ in 
burg’ et paroch’ de Buckingham, et burg’ de 
Chippiog-Wiccombe, aljas Wicconsbe, per vos 
respective virtute dicti brevis nostri superius 
Primo mentiohat’ assess’, quam de separal’ de- 
Rar’ seinmis Super ipsos Assess’, qums mondum 
solver’ nee satisfecer’, sed ens solvere recu- 
kant, quam de ‚separal’ portionibus et denar’ 
Sammis per vos super iPsOs respective assesg’ 
in scriptis fideliter reduct’, cum omnibus ills 
tangen’, nos mı cancellariam nostr’ praad’ sub 
sigillo nestro distinete et aperte, sine dela- 
tione, vel ad ultim’ ante predict’ vicesimum 
diem Aprilis proxime futur, ubicunque tunc 
fuerit’, separaten reddatis certiores, una cum 
‚hoc brevi. Teste meipso apud Westen’ mono 


die Marti, anno regni nestri duoderimo.— 
Erre. 

Al quem diem Petrus Temple et Heneagius 
Proby return’ brev’ prad’ durs’ sic: ss. Exe- 
cutiv kujus brevis patet in quibasd’ »chedul’ 
huic brevi anıexat’, quarım quidem schedul’ 
tenor, quond priefat’ Juhan’ Hampden per 
pr&tat' Petrum Temple retornat', seguitur ın 
hc verba: ss. Ego Petrus Temple mil’ et ba- 
ronet’ qui fuı vic’ com’ Bucks, vız. inter quar- 
tum diem Augusti, anno regnı domıni nostri 
Caroli nunc regis Angliz, &c. undecimo, et 
vicesimum secundum diem Feb. tunc proxime 
sequen’, quo die exivi ab uficto meo vic’ com’ 
pr&d', dicto dumino regi in cancellar’ suanı, vir- 
tute brevis ejusderm domini regis huic schedul’ 
anex’, cerlifico, quod virtute et secandum esi- 
gen’ brevis ipsius domini regis e cancıllar’ sua 
emanat’, et ıbıdem de record’ irrotulat’, et vic’ 
dıcti com’ Bucks inter al’ direct’, geren’ dat’ 
quarto die Augusti, anno undecimo suipradict, 
assessavi, Anglice ‘ have assessed,’ super separal’ 
hommes et ter’ tenentes com’ Bucks prısd”, quo- 
rum nomina subscribuntur, separal’ portiones 
et denar’ sunmas ad eor’ particular” ıinferius 
posit’ ad contribuend* expensis circa prorvisio- 
nem nevigii in eod’ brevi mentinnat’; quas 
quidem portiones et denar’ summas, sive ali 
quam inde parcell’, ante exitum ab oflicio ımeo 
vic’ com’ pr=sdict', ad mranus mess, velad m» 
nus eollector’ in ea parte, virtute breris ult’ 
mentionat’ per ıne coBstitat’, pr=d’ homines et 
ter’ tenentes, aut eor’ aliquis, quor’ nomina 
subeeribantur, non solverunt, sed eas sotrere 
recusaver’, viz. Stoake Mandivile, ss. John 
Hampden esq. ettenor aP schedul’ per prafat 
Heneag’ P fidehit' return’, et eid’ breri 
annes,' sequitar etiam in bec verba: via. 
‘ There is to be accounted upon by the as 
‘ sassors, high eomstahles, petty canstables 
‘ within the said connty in general, which 
€ cannet be accounted for by sır Peter Temple, 
© being, as it is conceived, ort four pounds.’ 

Ego Heneagius Proby arm’, qui fui vie’ com’ 
Bucks inter vxesmmum secundum diem Fe- 
bruar’, anne regni dom’ nostri Caroli nunc reg’ 
Anglız, dzc. undecimo, et ab eodem die et anno 
usque primam diem Martü tunc proxime se- 
quen’, dicto domini regi in Cancellar’ suam 
virtate brevis efusdem dommo reg’ huic sche- 
dul’ zaunex’, eertifico, quod hemines et ter’ 
tenentes com’ Bucks prasd’, aut eor’ aliguis, 
quor’ nomins in quibmed’ sehedul’ kuic breri 
annex’ exprimuntur, qui assese’ facr’ per Pe- 
trum Temple mil’ et baronet’ nuper vic’ com’ 
Becks prad’, dum in eflicio vie’ ejusd’ com’ 
steterit, in separal’ denar' portionibus, et de- 
nar’ summis ad 6or’ separal’ nomina superius 
possit, ad contribuend’ expensis circa provisi- 
onem navigii, virtete et secundum exigen’ 
brevis ipsius domisi regis e canoell’ suu emanat‘, 
et ibidem de record’ irrot’, vie’ dieti com’ Bucks 
inter alios direct’ geren’ dat’ quarto die Au- 
gusti,anno undecimo supradict', Heneag’ Proby 
etisten’. vic’ predict’ com’ Bucks proxime post 
exituns dicti Petri Temple mil’ et baronet’ ab 
oflıcio vic’ ejusd’ com’, vel ad ınanus oollector’ 
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in ea parte virtute brevis ultimo mentionat’ ! qui de manılato nostro pred’ ad contriLuend’ 
constitur’, non solver', 82d eas solvere,’ recusa- | erea provision’ premissor’ asses»’ fuerint, ac de- 
verunt. Et ulterius pratau’ Johannes Hampden ! nur’ super ipsos sic asscss’ non solver’, quam de 
petit similiter audit’ pred' brevis de Mitinmus, | separal’ portionibus et denar’ sumnmis super ho- 


de quo in brevi de Sciri Facias pried’ fir men- 


tio, et ei lezitur in hixc verba. 
ss. Carolus Dei eratia Anglie, Scotie, Fran- 





mines et terra tenen’ illos sic onerat’ ct impo- 
sit', necnon certificationes quasdam in scriptis, 
virtute brevis illtus reduet’, et in dictam cancel- 


ci, et Hiberniz Rex, fidei defensor, &c. The- | lar’ nostram miss’. Vobis etiam mittimus pre- 


saur’ et baronibus de Scaccario suo, salutem, 
Tenore cujusdam brevisnostri sub maano sıeillo 


sentibus interclaus’, mandantes, quod inspectis 
hrevibus et certificat’ pra&d’, nlterius inde pro 


nostro Anglie confect’, geren’ dat’ quarto die | levatione, collectione, et receptione omnium et 


Augusti, anno regui nostri undecimo, in rotulis 
Caucellar’ nostr& irrotular’, per quod vic’ com’ 
nostri Bucks, ball’ et burgen’ burgi et paroch’ 
de Buckingham, major’, ball’, et burgens’ burgi 
de Chipping Wiccombe, alias Wicconbe, ac 
probis Ko mibus in eisd’ burgis et paroch’, et 
membris eorund’, et in villis de Agmoudesham, 
Wendover, et Marlow magna, et in omnibus 
aliıs burgis, villis, villatis, hamleı’, et alıis locis 
in dicto com’ Bucks, mandavimus, quod pro de- 
fensione reyni, tuilione ınaris, securitate subdi- 
torum Dostrorum, ac.salva conductione nıvium 
et merchandizarum nd regnum nostrum Anglie 
venien’, et de eo’ ad partes exteras transeun’, 
pararent unam navem de guerra partagii quad- 
ringent’ et quinquagint’ dolior’, cum hominibus 
tam magi-tris peritis, quam marinarııs valentio- 
ribus et expertis centum et octogint’ ad nıinus, 
ac ctiam tormentis tam majoribus quam ınino- 
ribus, pulvere torınentario, ac hastis ct telis, 
allisque armaturis nece-sar’ pro guerra sullicien’, 
et cum duplici eskippamento, necnon cum vic- 
tualıbus ad certum dien, in eod’ brevi content’, 
ad tot humines competen’, et abinde in vigint 
et sex septiman’, ad cusiag’ hominum et terr’ 
tenen’ burgor’, vill’, villat’, hamlet’, et al’ locor’ 
supra mentionat’ in dicto com’ Bucks, taın in 
victualibus, uam in honmmum salar’, et al’ ad 
guerram necessar’ per tempus ıllud super defen- 
sioneın ınarıs in obsequio nostro, IN comitısa 
custod’ marıs moratur',et ad portum de Portsm’, 
circa tempus in eod’ brevi limitat’, duci face- 
rent. Quodque respective assiderent ommnes 
homines in prixd’ burg’ et paroch’ de Bucking- 
ham, et bug’ de Cnipping Wicenmbe, alias 
Wiccombe, et ca:teris burgis, villte, vıllar’, ham- 
ler’ et alıis loeıs in diecto com’ Bucks, et mem- 
bris eorund’, et ter’ tenentes in eisd', ad contri- 
buend’ expensis circa pıovisionem pramissor‘, 
et ad cztera faciend’ et exequend’, modo et for- 
ıma prout per idem breve priecept’ fuit; vobis 
mittimus przsentibus inter claus’ breve, pro eo 
quod salus regni nostri Auglie, ct populi nostri 
ejusdem perichttabatur, quod e dicta cancellar’ 
nostra emıanarıi narravimus, inter al’ brevia ad 
hujusmodi provisionem et assessament’ facıend’ 

er singulos com’, civitat’, burg, vill’ villat’, ham- 
fer, et locos regni nostri Anzlıa et Wallix, et 
membris eorund’, e cancellar’ nostr’ prad’ nu- 
per emanat', et ibidern suniliter ırrot’; ac ctiam 
quad dictum al’ breve nostrum ad certificand’ 
nobis in eand’ cancellar’, tam de nominıbus ho- 
minum et terr’ tenend’ in prad’ burg’ et paroch’ 
de Buckingham, et burg’ de Chipping Wic- 
combe, alias Wiccombe, et in czteris burgis, 
villis, villat’, hamlet’ et locis dieti eom’ Bucks, 

voL, Sil. 


singulsrum prad’ denar’ summar’ de prad’ con- 
trıbutionibus adhuc non solur’, fieri fac’, pront 
de jure et secundum legem et one adinein 
regni nostr’ Anglie fuerit faciend’. Teste me- 
ipso apud Westm’ quinto die Mnii, anno regni 
nostri tertio decimo. Eyre. Sicut in eisdem 
brevibus, et schedul’ eisd’ annex’ in Scaccar’ 
dicti dom’ regis certihcat’, et ibidem in custod’ 
lRemenerätor’ ejusd’ dam? regis de record’ re- 
manen’ plenivs continetur. Quibus lectis, au- 
ditis, et per ipsum ıntellectis, idem Johannes 
queritur, se colore separal’ brev’, return’ eorund’, 
et schedul’ eisd’ annexat’, graviter vexat’ fore et 
inquictat’, et hoc minus juste; quia dicit, quod 
prxed’ separal’. brevia superius mentionat’, re- 
turn’ eorund’, et schedul’ eisdem annexat’, ma- 
teria in eisd’ content,’ minus sufh: en’ ın lege 
existunt ad onerand’ ıpsum Johunnem Hamp- 
den de aut cum solutione pred’ summ’ vieint 
solid’ super ipsum in schedul’ pred, modo et 
forına pried', taxat’ et assessat’, aut alicujus inde- 
parcell’, ad qu& ipse necesse non habet, nec 
per legem terr’ tenetur respondere. Unde ob 
ineuflicten’ preed’ separal’ brevium superius men- 
tonar, return’ eorund’, schedul’ eisiem annex”, 
ac materiz in eiscdıın brevibus ac schedul’ con- 
tent’, ipse ideın Jobannes Hampden petit judi- 
cium, sı dietus duminus rex nunc ipsun: de praed’ 
vigint' solid’, aut aliqua inde parcell’, ulterius 
impetere, seu onerare debeat aut velıt. 
Rogert HoLborne. 


Ft Johannes Banks mil’ Attorn’ dom’ repis 
nunc general’, qui pro endem domino rege se- 
quitur, prsesens hic in cur’ ad eund’ diem in pro- 
prıa persona ua, dicit, quad pred’ separat’ bre- 
via, et return’ eurund’, ac schedul’ pred’ cisdem 
annex’, materiag; in eisdem content, sufücien’ 
in lere existunt ad pra@d’ Johan’ Hampden de 
pr&d’ vigint’ solid’ super ipsum ın fuorınn et ex 
causa pr&d’ assessat’ onerand’: quam quiden 
materiam ipse dictus Attornat’ dicti dom regis 
general’, pro eodem down’ rege paratus est veri- 
licare; quaıng; materıam pr&d’ Johannes 
Hamyiden non didicit, nec ad eam aliqualiter 
respondit, sed verihicativnem illam admittere 
ommino recusat: pro eudem dom’ reze idcirco 
petit Ju-licium, et quod prid’ Johannes Hamp- 
den ade eisd’ vigint’ sulid’ oneretur, et inde sa- 
tisfaciat, &c. Jouannes Banks, 


A Copy ofthe JUDGMENT, as it is entered upon 
itecord, in pursuaunce of the said motion, 
and according to the major votes. 


Et quia barones hic se adı isare volunt de et 
super pra2missis, priusg’ Judicium inde redilanz 
4 P 
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dies dat’ est prefat’ Johanni Hampden eod' sta- 
tu quo nunc hic io octab’ sanctı Michaelis, ut 
dicti barones se interim de iisdem premissis ad- 
visare possint, ac cum justiciar" de | banco 
inde deliberent, eo quod tidem barones hic inde 
nondum, &c. Et super hoc concordat’ est inter 
barones lic, tanı ex assensu dict’ Attornat’ dict’ 
domini reg’ general’, quod dict’ Attornat’ pred’ 
Johannes Hampden, et consiliarior’ in lege pe- 
ritor’ ejusdem Johannis Hawpden, quod aliqui 
leyis periti, tam de consilio et parte dict’ dowi- 
ni reg’, quam de consılio et parte diet’ Johan- 
nis Hampden, de pr@d’ ınateria in lege, er cı- 
teris premissis in camıcra hujus Scaccarii, vul- 
gariter nuncupat’ The Exchesuer Chamber, co- 
ram lisd’ baronibus, assid«ntibus eis Justicier’ 
de utroque barico, argumentari interim publice 
audıantur. Ad quas quid’ octabas sancti Ali- 
chaelis pr=d’ Johannes Hampden venit lic ut 
prius. Et quia barones lıic ulterius se advisare 
volunt d> et super premissis, priusq’ judicium 
inde reddant, dies ulterius dat’ est pretat’ Jo- 
hanni Hainpden, eod’ statu quo nunc hic usq? 
in octab’ sancti Hilarii, ut aliqui leges peritı, 
tam de consilio et parte dict’ domini reg’, quam 
de consilıo et parte dict’ Johannis Hampden, de 
pr&d’ materia in lege, et creteris pranissis, in 
przd’ camer’ hujus Scaccarii, coram baronibus 
praed', assidentibus eis pred’ justiciar’ de utro- 
que banco, argumentari interim publice audi- 
antur; ac iid’ barones, cum iisd’ Justiciar’ inde 
deliberent, eo quod nullus in lege peritus, vel 
de consilio ipsius domini reg’, vel de consilie 
dict’ Johannis Hampden adlıuc auditur, et ba- 
rones hbic inde non advisantur, &c. Posteaq’ 
medio tempure in pried’octab’ sancti Michaelis, 
et pred’ octab’ sancti Hilarii, tum Attornat’ et 
Solicitator ipsins domini reg’, quam duo legis 
periti de consilio pr&d’ Johaunis Hampden, ın 
Burn existen’ ex parte ejusd’ .Johannis 
ampden, duodecim separal’ diebus ia pra&d’ 
comer’ Scaccarii, coram baronibus hujus Scac- 
cari, assidentibus eis tunc ibid’ prad’ justiciar’ 
de utrog’ banco, de prad’ mater’ in lege et c=- 
"teris pramissis (recitato tunc ibid’ record’ prad’) 


‚inde nondum, sic. 


ad largum et summat’ argumentari quidg’ inde 
ex utraqg’ parte dicere potuissent aut voluer, 
palaın et singulatim audit’ fuer’. Et prad’ Ar- 
tornat' et Solicitator general’ diversa et quam- 
plurima record’, brevia, commissjon’, et prece 
den’ tam hujus Scaccarii, quam cur’ Cancellar, 
cur’ de Banco Reg’, ac de Commu’ Banco', 
mater’ in lege, et cztera premissa in separal’ 
brevibus return’, et schedulıs pred’ content, ex 
parte dict’ domini reg’ proban’, conflirman’, et 
manutenen’, ad tunc et ibid’ produxer”, o<ten- 
ser’, et exposuer’; et ad pr=d’ oetabas sanct 
Hilar preed’ Johannes Hampden venit bie ut 
prius, et quia barones lıc ulterius se advımre 
volunt de et super pr&missis priusquam Judi- 
ciuın inde reddunt, dies ulterius dat’ est prafat’ 
Johanni llampden, eod’ statu quo nunc hic, usq’ 
a dıe Pasch ın quindecim dies, ut dicti barones 
interim, cum prifat’ justicier’ de utroq' banco 
ulterius deliberent, eo quod idem barones hic 
Ad quem diem prad’ Jo- 
lannes Hampden venit hic ut prius, et quia ba- 
rones hic ulterius se advisare volunt degt super 
premissis priusquam judieiem inde reddant, 
dies ulterius dat’ est eid’ Juhanpni, eod’ statu quo 
nunc hic, usq’ in cro’ sanct Tri’, et dier ba- 
rones interim cum prfat justieiar’ de utrog’ 
banco ulterius inde deliherent, eo quod idem 
Justiciar’ hic inde noudums, &c. Ad quem diem 
pred’ Johannes Hampden venit hic ut prıius, et 
super hoc visis przmissis, et per barones hic 
plene intellectis, habitayue inde matura delibe- 
ratione cum prxd’ justieiar’ de utroqne banco, 
ac post argumentatam per eosd’ justichar’, quain 
per pr&d’ barones singulatim in pıa=d’ camer 
Scaccarii publice inde fact’, videtur inde baro- 
nibus, ex advisamento justiciar’ prad’, qund se- 
paral’ brevia prxd’, et return” eorund’, ac sche- 
dul:@ pried’ eisd’ annex’, ac mater’ in eisd' con- 
tent’, sutlicien’ in lege existunt ad prafat’ Jo- 
hannem Hanıpden de prd’ vigint, solid,’ super 
ipsum in forma et ex Causa prad’ nssessat’ one- 
rand’. Jdeo considerat’ est per eosd’ baroncs, 
quod prxd’ Johannes Hampden de eisd’ vigint’ 
solid’ oneretur, et exinde satisfaciet, &c. 


| 


148. The Trial of Joun Lı1.surn and Joun WmARTon, for Printing 


and Publishing Seditious Books. 


In the Star-Chamber: 


13 Cuarzes L. A.D. 1637. [Written by John Lilburn.] 


BEFORE theLord Archbishop of Canterhury; 
the Lord-Keeper, lord Coventry; the l.ord- 
Treasurer, bishup of London; the lorıl Privy- 
Seal, earl of Manchester; the Earl-Murshal, 
earl oi Arundel; tlie eaıl of Salisbury ; the 
earl of Dorse: ; lurd Cottington; lord New- 
burgh; Lord Chief- Justice Bramston; sir Henry 
Vane; Mr. Secretary Cooke; Mr. Secretary 
Windebank ; Judge Jones, aud others. 

: Upon Tuesday the 11th or 12th Dec. 1637, 
I was treacherously and Judasiy betrayed (by 
one that I supp«sed to be n y friend) into the 
kauds of the pursuivant, with tour of his assist- 
auts, as] was wulking in Soperlane with one 


John Chilburne, servant to old Mr. John 
Wharton, in Bow-lane, a hot-presser. AU 
about tnelve of the clock the next day, I "a8 
committed to the Gate-house, by sir JohR 
Lamb, ıbe prelate of Cunterbary’s chancellar, 
with others, without any examanation at Al, 
for sending of factious and scandalous. Books 
out of Holland into England. And havıg 09: 
been at the foresaid prison ul ove three day% 

was reniwvcd, bya warrant from the Lords 

the Council, to the Fleet, where I now remMP- 
Ard alter my being there some time, I dre# # 
Petition to Ihe Lord» of the Council for MI 
liberty; and their Answer to it was, tbal 
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should be examined before sir John Banks, the . Chillington, do you kuow such a one? Yes.— 


king's Attorney: The copy of which Examina- 
fıon thus follows. 

Upon Tuesday the 14th Jan. 1637, I was 
had ıo sir John Banks ıhe Attorney-Leneral’s 
chamber, (now Lord Chiet-Justice of the Court 
of Pleas) und was referred to be examined by 
Ir. Cocksbey his chief clerk ; and at our first 
coming togetber, he did kindly intrent me, and 
made mie sit down by bim, and put on ıny hat, 
and began with me after this manner; Mr. 
Lilbwn, what is your Christian name? I said 
Jobn.—Did you live m London before you 
went into Holland? Yes, chat I did.— Where? 
Near London-stone.—With wlomthere? With 
Mr, Sbomas Hewson.— What trade is he? A 
dealer in cloth, I told him. — low long did you 
serve him? About five years..—llow came you 
xo part? After this manner; I perceiving ıny 
master had an Intention to leave off’ his trade, 
I often moved him that I might have my liberty, 
to provide for myself, and at the last he con- 
desceuded unto it: and so I went into the 
country, to have the consent of my friends; 
and alter tugt went into Holland. — Where 
were you tbere? At Rotterdam. —And iron 

nce you went to Amsterdam? Yes, I was 
at Amsterdam. —\What books did you see in 
Holland? Great store of books, for in every 
bookseller’s shop as I came in, there were great 


store of books.—I know that, but I ask you, if 


you did sce Dr. Bastwick’s Answer to my mas- 








How long have you been acquninted with hıum ? 
A little before 1 went away, but how long, I do 
not certainly know.—Do you know one John 
Wharton? No.—Do you not? he is a hot- 
presser.—1 know him, but I do not well re 
ınember his other name. —Llow long have you 
been acquainted with him, and how came you 
acquainted? I cannot well tell you. — How long 
do you think? I do not kunw.— What speeches 
bad you with Chillington since you came to 
town? I am not bound to tell you : but sir (as 
I said before) why do you ask me all these ques- 
ons ? these are nothing pertineut to my ın- 
prisonment, for I am not imprisoned for know- 
ing and talking with such and such men, but 
for sending over Books; and therefore I am 
not willing to answer you to any more of these 
questions, because I sce you go about by this 
Examination te ensnare me: for seeing the 
things for which I am imprisoned cannot be 
proved against me, you will get other matter 
out of my examination : and therefure if you 
will not ask me about the thing laid to nıy 
charge, I shall answer no more : .but if you will 
ask of that, I shall then answer you, and da 
answer that for the thing for which I am im» 


| prisoned, which is for sending over buoks, I am 


clear, for I sent none; and of any other matter 
that you have to accuse me of, I know it is 
warrantuble by the law of God, and I think by 
the law of the land, that I may stand upon ıny 


ter’s Information, and a Book called his Litany ? | Just defence, and nat answer to your interroga- 
Yes, I saw them there; and it you please to go | tories; and that ıny- accusers ought to ba 
thither, you may buy an hundred of tliem at | brought face to face, to justity what they ac» 


the boukseliers, if you hare a mind to tlıem.— 
llave you seen the “ Unbishaping of Timothy 
and Titus,” the “ Looking-glass,” and a “ Bre- 
viate of the Bishop’s late Proceedings”? Yes, I 
have, and those also you may have there, if 
yuu please to send for them. —W ho printed all 
those books? I do not know.— Who was at the 
charges of printing them? Ofithat I am igno- 
rant.— But dıd you not send urer some of these 
books? 1 sent not any of them over.—Do you 
know one llargust there? Yes, I did sce such a 
man.—\Vhere did you see um? I met with 
him one day uccidentallyat Amsterdam. —How 
oft did you see him there? Twice upon one 
day.-—-But did not he send nver books? If he 
did, it is nothing to me, for his doings are un- 
known to me.—But he wrote a letter, by your 
directions, did be not? What he writ over I 
know no. more than vou.—But did you see 
ham, no where else tbere? Yes, I saw him at 
Wutterdam.— What conference had you with 
him? Very little: but why do you ask ıne all 
these questions ? tbese are beside the matter 
of ıny imprisonment; I pray come to the thing 
for which I am accused, and imprisoned.-— No, 
these are not beside tbe busincss, but do belong 
to the thing for which you are imprisoned. 

But do you know of any thnt seut over any 
books? What other men did, doch not belong 
te me to koaow or search into; sufhcient it is 
for meto look wellto myown ocensions.— 
Weil, here is the Esaminatioa of one Edmund 





cuse me of. And this is all the answer that for 
the present I am willing to make: and if you 
ask ıne of any mure things, I shall answer you 
with silence. —At this he was exceeding angry, 
and said, there would be a course taken with 
ıne to make me answer. J told him, I did not 
rcgard what course they would take with me; 
only this I desire you to take notice of, that 1 
do not refuse to answer out of any contempt, 
but only because I aın ignorant of what belangs 
to an Examination, (for tus is the first Lime 
that ever I wasexamined;) and therefore I am 


un: er . 
unwilling to answer to any Impertinent ques- 


tions, for fear that with my answer I may do 


ınyselfhurt.— This is not the way to get liberty:_ 


I had thought you would have auswered punc- 
tually, that so you might have been cispatched 
as shortiy asmight be. I haveanswered punc- 
taally to the thing for which I a.ı Imprisoned 
and more I am not bound t> answer, and for 
my liberty I must wait God’s time. — You had 
better answer, for I have two Exemin.tions 
wherein vou are accused. Of what am I ac= 
cused ?—Chillington hath accused you for print« 
ing ten or twelve thousand of beoks in Holland, 
and that they stand you in about 80/. and that 
you had a chamber at Mr. Joha Foot’> at Delft, 
where he thinks the books were kept, and that 
you would have printed the “ Unmasking of ıhe 
Mestery of Iniquity,” if you could have got a 
true copy of it. I do not believe that Chtlling- 
ton said any such things ; and if’he did, I know 
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and am sure, ıhat thev are all of them lics.— ! for to write a bill, and tberefure they went 


You received money ut Mr. WW harton since you 
came to tuwn, did you not? Wnat it ldid?— It 
was lor busis? Ludu nut s.ıy so.—Lur what sort 
ol booss was it? I do nut say it was for .any, 


| 
1 
| 


and I hive alresiy auswered you allıbat tor 


the present I have to .nswer; and ıf that will 


give yuu Cunteiüt, well und goud; 3 nut, Jo ; 


about to ınake me betray my Own Innocency, 
that sn they might ground the bill upon my own 
words : and at the eutrance of my appearance, 
the clırk nnd I had a deal ul discourse, (tbe 
partıculars whereu.f tor bresity sake I] now 


‚ vmit ;) but in the cunclusion he.demanded mo- 


what you please. —If von wuil nor answer no ' 


anore (here I told him, ıf I bad thousht he 
would have insisted upon such impertinent ques- 
uons, I world not have gisen hum so ınany an- 
swers) we have power to stnd vou tu» the place 
frum wheiuce you came. You may do your 
pleasure, sad 1L.— No he calied ın auger for ımy 
keeprer, aud gave hun a str:ct charge to look 
welltome. Isid, tliey «b »ulu not fear my 
running away. Andso Il was sent down to sır 
Jolin Banks himself. And atter ne bad reud 
over what his man had writ, he c:uled me ın, 
and saıd, I ;erceive you are unwilung to con- 
fess tlıe ıruth. . 

Lilburn. No, sır, I have spoken tlıe trutlı. 
Sir Juhn Bantıs. Tius is your Examination is it 
not? What yuur ınan kath writ, I do nutknuw. 
— Come near, andse that I read ıt right. Sir, 1 
donotuwn it ior my Examination, for your man 
hathı writ what it pieased him, and hath ot 
writ my answer; for my answer was to Lim, 
and so ıt Isto you, that for the tung for which 
I am imgrisuned (which 1» for sending over 
Books) Laın ciear, tur I dil not send auy, and 
for any other matter that is lid to my 
ehrge, I kuow it is warrantable by tl.e law of 
God, and I think by be Inw uf the land, for 
me to stand upon my Just defence, and that 
my accusers vugbt to be brougut füuce to füuce, 
to Justify what they accuse me of: aud tlı.s ı» 
allthat I have to say tur the present.— You 
must set your hand to tius your Fıxamination. 
I busecch you, sir, Lat,un me, I will set nay 
hand to notlung but wlı.t } have now said. — bo 
he took the pen and writ, * Ihe examinen is 
“ unwilling to answer to any t'iing but that für 
wlich he is unpri-oned.” Now you will set 
your hand to it; I amı not willing, in regard I 
do not vwn tat which your man hadı writ; 
but if it please you to Jeud ne the pen, I will 
write my answer, and setiny hand to it. So 
he gave ıne the [eo, and I besun to write thus: 
“Tiie Answer of ıne, Juln Liiburn, is,’ and here 
he tovk tlıe pen from me, and said he could 
not stay, tlıat was surl:cient. Then oxe of my 
Acepers asked him if they might have me back 
agun? Aud be sand yea; tur be had no order 
for ıny inl.ırg- ment. 

And ehuut ten or twelve days after, I was 
lad forth to Grays-Ian again; and when I 
same there, I was had to ıhe Star-Chamber 
v.lice; and being there, as the order ıs, I 
zınst enter my appearance, they told me. ] 
said, To nhat? For 1 was never served with 
any subpona; neither was there any bill pre- 
ferred against me, that I did hear of. -One of 
the clerks tıld me, I must first be examined, 
and then sir John would make the,bill. It 
seems they Lad no grounded miatter against me 


a nr u, a rn, nn en 


ney ot me, for entering ol myapjearance: and 
I told him I was ‚ut a young man, and a pr- 
soner, and ınoney was not very plentitul with 
me, and there:vre I would not part with any 
morey upon such ternıs. Well (said le) if you 
will not pıy your tee, 1 will dash out your name 
agaın. Do what you please (said 1) I care not 
ıf vou do; so he made complaint to Mr. Goxd, 
tbe master ofthe ofhce, ıhat I refused to erier 
nıy appcearance. And then I was brought be- 
force him, and he demanded uf me whatıny bu- 
siness was? I told him, I had no busine:s with 
him, but I was a prisoner in the Fleet, and was 
sent for, but to whom and to what eud I do not 
know, and therefore if he had nothing to say to 
me, | had’no business with Inm. And then 
one ofthe clerks said, I was 10 be examuned. 
Tnen Mr. Goad sid, tender him the book : so 
I Iooked another way, as thuugh 1 did nut give 
eartn what be said; and then he bid me pull 
oit ıny glove, and lav ıny hand upon the busk. 
Whuüt to do, sirf said I. You ınust swear, 
sud he. To wlat? © That you shall make true 
“auswer to all tiings thut are asked yon. 
Must I so, sır? but beiure I swear, I wıll know 
ty wlıat Imust swear. As soon as you have 
sworn, vou shall, but nut before. —]Io that I 
answeıed, sır, Lam but ayoung man, and do not 
weil know what belongs to the nature ot an 
oath, anıl therefore betore I swear, I nııl be 
better adrirerl.—Saıth be, how old are you? 
About @U years old, I told hım.— You have re- 
ceived the Sacrament, have vou not? Yes, ıhat 
I have. —And you have heari the ministers Je- 
livcr God’s word, have you not ?’I have heard 
sermons. Well then, you know the holy Evan- 
sclist»? Yes, that I do.— But, sir, thouglı I 
have received the Sacrament, and have heard 
serinons, vet it doth not therefore fuliow that 
I aın bouid to take an onth, which I doubt of 
tlıce lawfulness of. —Look you here, said he 
(and wich that he opened tlie book), we desire 
you to swcar by no toreien thina, but to swear 
by tie holy Evangelists.--Sır, 1 do not doubt 
or question that; 1 question how lawful its for 
ıne to swear to I do nut know what.—So some 
ut the clerks besau to reason wich me, and told 
ine every une took that oath: and would I be 
wiser than all other meu ? Itold them, ıt made 
nu matter to me what other men do; but be- 
iore I swear, I will know better grounds and 
reasons than otber men’s practices, to Convince 
me of the lawfulness af such an oatı, tu swear 
I do not knuw to what.—So Mr. Goad bid 
tlıem hold their peace, he was nut to convince 
any man's eonscience of the lawfulness of it, 
but only to otier and tender it. Will you take 
it or no, saith he? Sır, I will be better advised 
first: Whereupon there was a messenger sent 
to sir John Banks, to certify him, that I would 
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not take the Star-Chamber oath; and also to 
know ofbım what slıould be done with me. So 
I looked I should be committed close prisoner, 
or worse. And about an hour after came Mr. 
Cockshey, sir John's chief clerk ; What, said he, 
Alr. Lilburn, it seems you willnot take your 
Oath, to make true answer? I told him, I 
would be better advised before I took such an 
onth. Wellthen, saith he, you must go rom 
whence you came. 

Upon Friday the 9th of February, in the 
morning, one of the otlicers of the Fleet came 
to my chamber, and bid me get up aud make 
me ready to go tothe Star-Chumber-Bar forth- 
with. I having no time to fit myself, ınade 
me ready in all haste to go. And being at the 
bar, sir John Banks laid a verbal accusation 
against me; which was, that I refused to an- 
swer, and also to enter my appearance, and 
that I refused to take the Star-Chamber oatlı : 
and then was read the affıdavit of one Edmond 
Chillington, button-seller, made against Mr. 
John Wharton and myself: the sum of which 
was, tbat he and I had printed at Itotterdam, in 
Holland, Dr. Ba$twick’s Answer, and his Lita- 
ny, and diversother scandalous Books, And 
then afıer I obtained leave to speak, I said, 
#ATy noble lords, as for that afädavit, it is a most 
false Iye and untrüe. 

Lord-Keeper. - Why will you not answer ? 

Lilburn. My honourable lord, I have an- 
swered fully before sir John Banks to all things 
that belong to me to answer unto: and for 
other things, which concern other men, I have 
nothing to do with them.—But why do you re- 
fuse to take the Star-Chamber oath? Most 
noble lord, I refused upon this ground, because 
that when I was examined, tliough I’had fully 
answered all things that belonged to me to an- 
swer unto, and had cleared myself of the thing 
for wbich I am imprisoned, which was for send- 
ing Books out of Hulland, yet that would not sa- 
uisty and give content, but other tlings were put 
unto me, concerniug other men, toinsnare me, 
and get further matter against me; which I 
perceiving refused, being not bound to answer 
to such things as do not belong unto me. 
And withal I perceived the oath to be an’ oatlı 


I have no warrant ; and upon these grounds I 
did and do »till refuse the oath.—Upon this 
some of the king’s counsel and some of the 
lords spoke; Would I condemn and contradict 
the laws of theland, and be wiser tlıan all other 
men to refuse that which is the oath of the 
court, administered unto all that come there? 

Lord Keeper. Well; tender him the book. 
—I standing against the prelate of Canterbury’s 
back, he looked over his shoulder at me, and 
bid me pull off my glove, and lay my hand upon 
the book. Unto whom I replied, Sir, I will not 
swear; and tlıen directing my speech unto the 
lords, T said, Most honourable and noble lords, 
with al reverence and submission unto your 
honours, submitting my body unto your lord- 
ships pleasure, and whatsnever you please to 
äaflict upon it, yet maust I refuse the oath, 


ofinquiry ; and for the lawfulness of which oath, 


My Lords, said the Arch Prelate, (in a de- 
riding manner) do you hear him? he saith, with 
all reverence and submission he refuseth the 
outh. 

Well, come, come, (said my Lord Keeper), 
submit yourself unto the court. 

Lilburn. Most noble lords, with all willing- 
ness, I subinit wıy body unto your honours plea- 
sure ; but for any other submission, most hu- 
nourable lords, I am conscious unto myself, 
that I hare done nothing that dotlı deserve a 
convention before this ıllustrious assembly ;' 
and therefore for me to submit is to submit I 
do not know wherefore. R 

Earl of Dorset. My lords, this is one of 
their private spirits ; do you hear him, how he 
stands in his own justification ? Well, my lords, 
said) the great prelate, this fellow (meanıng me) 
hath been one of the notoriousest dispersers or 
libellous Books that is in the kıngdom; and that 
isthe father of them all (poinung to old Mr.’ 
Wharton). 

Lilburn. Sir, Iknow you are not able to 
prove, and to make tlıar good which you have’ 
said.—I bave testimony of ıt, said he. Then,’ 
said I, produce them in the face uf the open’ 
court, that we may see what they have tu ac-' 
cuse me of; and r am rendy here to answer for 
myself, and to make my just defence.—With 
thıs he was silent, and said not one word more’ 
to me; and then they asked my fellow suoldıer, 
old Mr. Wharton, whether be would take the 
Oath; which he refused, aud began to tell them’ 
ofthe Bishop’s cruelty towards him; and that 
they had had him in fire several prisons within’ 
these two years, for refusing the Oath.— And 
then there was silence ; after which was read’ 
how the court had proceeded against Some that 
had harboured Jesuits and Seminary-priests 
(those traitors) who refused tv be examined 
upon oatlı; aud in regard that we refused like- 
wise tn be examined upon oath, it was fit, they 
said, tlıat we should be proceeded against, as’ 
they were. So they were the precedent by 
which we were censurcd, though their cause 
and ours be much unlike, in regard theirs were‘ 
little better than treason ; but our crime was 8° 
far from treason that it was neitlier against the 
glory ot God, the honoor of the king, the laws of 
theland, nor thegood ofthecommonwealth : but 
rather for the maintaining of the honour of thenı 
all, as all those that rend the books without par- 
ttal affections and prejudicate hearts can wit- 
ness and declare; and if the books had had any 
treason, or any thing agrinst the law of the land 
in tbem, yet we were but supposedly guilty ; for 
the things were never fully proved against us. 
Indeed there were two Oaths read in court, 
which they said were sworn against us by one 
man, but he was never brought face to face, and 
in both his oaths he hatlı forsworn himself, as 
in many particulars thereof we are botlı able to 
make good. —In the conclusion, my Lord Keep- 
er stood up, and said, My Lords, I hold it_fit, 
that they should be both for their contempt 
committed close prisoners till Tuesday next; 
and ifthey do not conform theinselves betwixt 
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this and ıhen to take ıhe Oath, ana vield to be 
examimned befvre Mr. Goad, then that they 
»hall be brouglıct hither again, and censured, and 
made an example. Unto which chey all agreed; 
and sn we were commitıed close prisoners, and 
no friends adınitted to come unto us. 


In Camera Steilat’ coram Concilio ibidem 9. 
die Fehr. anno 13 Car. regis. 


* Upon Informa’ ion tiis day to this hnnour- 
© able cuurt, by sır Juhn Banks, knight, his ma- 
€ jesty'’s Attorneg General, That John Lilburn 
© and John Wharton, who are nuw at the bar 
€ of this court, were the 24th of January last 
“ ordered to be examined upon Interrogatories 
* touching their unlawful printing, publislung, 
< and dispersiug of libellousand seditious Books, 
€ contrary to tie decree of this Court, which 
“ was rerihed by atidavit: and being brought 
< up to the otlice to appear and be examined 
* accordingly, the sad Lilburn rerused, to ap- 
° pear, and both of them denied to take an Oath 
‘ to make auswer to Interrogatories, as appears 
€ by Certificate of Mr. Goad: it was humbhly 
< praved tiat their appearance may berecorded, 
* they being now present in court, and that they 
€ may now have their oaths tendered unto them; 
-* which if they shall refuse to t.ıke, that then 
“ this court wıll proceed to a censure against 
€ tbem for their high contempt therein, ‘as hath 
* been used ın like cases, which the court held 
“ &t: and h.th therefore ordered, That their ap- 
€ pearance shall be recorded, as is desired. And 
“tor that the said Delinquents do now again 
€ most contemptuously refuse te take their Oaıhs 
“now tendered to then in open court, their 
* lordShips have further ordered, That the said 
° Liburn and Wharton shall be remanded to 
* tbe prison of the Fleet, there to remain close 
“ prisoners until ıhey coniorm themselves in 
* obedience to take their oatlıs, and be exa- 
“mined; and that unless they do take their 
“ oatlıs,.and yield to be examined by Monday 
* night next, their lordships wıll, on the last sit- 
“ ung of this term, proceed to ceusure against 
“ them for their contempts therein, as ıs de- 
* sired.’ 

And upon Monday after we were had to 
Gray’s-Ion, and 1 being the first ıhere, Mr. 
Goal said (0 ıne, according to the lords order 
upon Friday last, I have sent for you to tender 
the Oath unto you.—Sir, I heseech you, let me 
hear tie lords order. So he caused it to be read 
unto me, aud then tendered me the ook. Well, 
sir, said I, 1 am ofthe same mind I was; and 
withal I understand, that (his Oath is one and 
the same with the Hich Commission Oath. 
wbich Oath I know to be both against the law 
of God, and the law of the land; and tiırrefore 
in brief I dare not take the oath, though I suffer 
deatlı for the refusal of it. Well, said he, I did 
not send for you to dispute with you ahour the 
lawfulness of'ır, but only according to my place 
to tender it unt» you.—Sir, IL dare not take it, 
though I lose ıny lite for tie retusal of ıt. Sı: 
he said, he had no more to say to me; and I 
took my leave of him, aud came away, And 


after that, came the old man, Mr. Wharton, 
and it was tendered untoe him, which he refus- 
ed to take: and, as he hath told me, be de- 
clared unto him how the bishops bad him eight 
times ın prisnn for ıhe refusal of it, and he had 
sutiered tbe bisbops wercijess cruelty for many 
vears together, and he would now never take 
ıt as long as he lived; and withal told him, 
tbat ıf chere were a eart ready at the door to 
carry him to Tyburn, he would be hanged, be- 
tfore ever he would take it. And ıhıs was that 
day's business. 

Upon the nezt morning, Feb. 13, about seven 
a-clock, we were had to ıbe Star-Chamber Bar 
again, to receive our Censure; and stuod at 
the bar about two hours before sir Jobu Banks 
came: but at last he began his accusatıoa 
against us, tbat we dıd still continue in our 
former stubbornness. And also there was ano- 
ther Aflıdavit of the foresaid Edmund Chilliog- 
ton’s read against us; the sum of which was, 
that I had confessed to him, that I had printed 
Dr. Bastwick’s “ Answer to sir Jobn Bankss 
Information,” and his ““ Litany ;” and another 
Book, “ An Answer unto certain Objections ;' 
and another Book of his called, “ The Vanıty 
and Impiety of the old Litany ;” andthat I had 
divers other books of Dr. Bastwick’s a-printing. 
And that Mr. John Wharton bad been at the 
charges of printing a Book called, ‘* A Breviate 
“ of the Bishops late Proceedings ;” and ano- 
ther Book, called “ Sixteen new Queries,” and 
divers other factious Books: and that one 
James Oulidam, a turner in Westminster-ball, 
had dispersed divers of these Books. Ten I 
said after this manner : Most noble lords, Ibe- 
seech your honours, that you would be pleased 
to give me leaveto speak for myself, and 10 
make my just defence; and I shall labour ® 
to order my speeches, that I shall not give yoar 
houours any just distaste; and withal shall do 
it with as much brevity as I can. So bavıng 
obtained mıy desire, I began and said, My lords, 
it seems there were divers Books sent out ol 
Holland, which came to the hands of one Ed- 
mund Chillington, who made this Aflidavıt 
against us ; and, as I understand, he delivered 
divers of these Books untn» one John Chilburse, 
servant to this old ınan-Mr. Wharton ; and his 
master being in prison, he dispersed divers of 
them for the foresaid Chillıngtou’s use; wbere 
upon the Books were taken in his custody ; he 
being found dispersinz af them, goes to oe 
Smith, a taylor, in Bridewell, (as I am inform- 
ed) and desires him to get his peace made wıtı 
the bisho,s. Whbercupon he covenants with 
some of the hish>ps creatures to betray we Int 
ıheir hands, being newiy come out of Holland, 
which, (as he saidı did seud over these Books. 
So, my lurds, he having purchased bis own li 
berty, lass tne plot for betraying me, and was 
taken by u purswivant and four others of ‚DB 
assist.unts, walking ın Ihe streets witl tbe fore- 
said Jolm Chilburne, who had laid and . 
trived the plut before (as I am „able to ma 
guod ;) and the next morning I was commil! 
by sir Jahn Lamb to the Gate-homse. Non, My 
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lords, I do protest before your honours on the 
word of a Chris, that I did not send over 
these Books, neither did I kuew the ship that 


brought them, nor any tlınt belongs to the ship, _ 


nor to my knowledge did never see with ıny 
eyes, either the ship, or any that belongs unto it. 
—-And being at the Gate-house, I was removed 
(by sıx of your honours) to ıhe Fleet, at which 
time the said Chillington was removed from 
Bridewell to Newgate ; and being kept close 
there, he, by their threats and persuasions, and 
the procuring of his own liberty, goes and ac- 
cuses me for printing ten or twelve thousand 
Books in Holland. And at ıny examination 
before sir Jobn Banks, I cleared myself of that; 
and upon Friday last he mıade an Aflıdavit 
against me, in which he hatlı most falsly for- 
sworn bimself, and to-day he hath made ano- 
ther, which is also a most false untruth: and 
withal, my lords, he is known to be a notorious 
lying fellow, and hath accused me for the pur- 
chasıng uf tıjs own liberty, which he hath got. 
And therefore, I beseech your honaurs, to tuke 
it into your serious consideration, whether I am 
to be censured upon such a fellow’s Aflidavit or 


no. 

Then said tue Lord-Keeper, Thou art a mad 
fellow, seeing things are thus, tiat thou wilt 
not take thine Oath, and answer truly. 

Ay bonourable lord, I have declared unto 
you the real truth; but for the oath, it ıs an 
vath of inquiry, and of the same nature as the 
High-Commission Oath; which oath I know to 
be unlawful ; aud withal I find no warrant in 
the Word of God for an oath uf inquiry, and it 
ought to be the director of me in all things that 
I do: and therefore, my lords, at no hand, I 
dare not take tlie oath. (When I named the 
Word of ,God, the court began to laugh, as 
though they had had nothing to do with ir.) 
Ay lurds (said Mr. Goad) he told me yesterday, 
he durst not take the varh, though he suffered 
death for the refusal of it. And with that my 
Lord Privy-Sealspoke: Will you (said he) take 
your eath, that that which you have said is 
true ? My lord (said I) I am but a young man, 
and do not well know what belongs to the na- 
ture of an ovatlı, (l-ut that whioh I have said, is 
a real truth) but thus much; by God’s appoint- 
ment, I know an onıh oughıt to be the end of 
all controversy and strife, kleb. 6, 16. and if it 
might be som this mıy present cause, I would 
safely takc my oath, that what I bave said is 
troe. So they spoke to the old man, my frllow- 
purtuer, and asked him whether lie would take 
the oath ? So he desired tlıem to give him |. ave 
to speak ; and he begin to ıhuniler it out against 
the Bishops, and tuld them, they required three 
oaths of tlie king’s subjects ; namely, the oath 
of Churchwardensbip, and tlıe oath of Canoni- 
cal Obedience, and the oatlı er ofhcio ; which 
(said he) are all agamst the law of the hanıl, and 
by which they deceive and perjure thousands of 
the king’s subjects in a year. And withal, ıny 
lords, (said he) there ıs a maxim in divinity, 
that we should prefer the glory of God, and 
the good of our king aud eountry, before our 


own lives. But the Lords wondering to hear 
the old man begin to talk after this manner, 
cummanded him to hold his peace, and to an- 
swer them, whetlier he would take the oath or 
no? To which he replied, aud desired them to 
let him talk a lite, und he would tell them by 
and bye. At which allthe court burst out a- 
laughing; hut they would not let him go on, 
but commandelJ silence (which if they would 
have let him procced, he would bave so pep- 
pered the Bishops, as they were never in their 
lives in an open court of Judicature.) So they 
asked us again, wicıher we would take .ıhe 
oath? Which we both azaın reiused ; and withal 
I gpld them, that for the reasons before I «durst 
not take ıt. Then they sad, they would pro- 
ceed to censure. I bid then do as they pleased, 
for I knew ınyself innocent of the tling fur 
which I was iıprisoned and accused ; but yet, 
notwithstanding, did submit my budy to hei 
honours pleasure. So they censured us 5001. 
a-piece; and then stood up judge Jones, and 
said, It was At, that I being a young man, for 
example sake, should have some corpural pu- 
nishinent inflıcted upon me. So my Censure 
was to be whipt, Lut neither time nor place 
allotted. And fur tlıe old man, in regard uf bis 
age, being 85 years old, they would spare his 
corporul punisbment, though (said they) he de- 
serves it as well as the other (Mmeaniog me,) yet 
he should stand upun the puiory: but l could 
not understand or perceive by n:y censure, ıhat 
I was to stand upon the pillory. And when I 
came from the bar, I spoke in an audıble voice, 
and said, My lords, I beseech Lod to bless 
your honours,.and to discover and make knowa 
unto you the wickedness and cruelty of the 
prelates. 


In Camera Stellata coram Concilio ibidem 13 
die Febr. auno decimo terto Car, regis. 


€ Whereas, upen Information to this Covrt 
* the niutb of this instant February, by sir John 
* Banks knight, his majesty’s Attomey-General, 
“char John Lilburn and John Wharton, then 
‘ present at the bar, were the 24th of January 
b Face ordered tn be examninc«d upon Interroga- 
‘tories touching their unlawful printing, in- 
‘ porting, pabiistuing, and dispersing of libellous 
“ and seditious Books, oontrary to the Decree 
‘ of this-cowurt, wliich was verined by Afldarvit ; 
* and being broucht up to the oflice to appear 
“ and be examined, the said Lilburn refused to 
‘“ appear, and both of then denied to take nm 
‘ oath to make some answer to inicrrogateories, 
‘“ as appeared by ıhe certificate of Mr. Goad, 
‘ deputy-clerk of this court : the court.dıd on 
“that day order, rhat their appeurances should 
‘be recorded, (hey being present ın cuurt as 
‘“aforesud; and that ın respect the satd de» 
* linquents did t'ren agaın contemptuvusly re- 
‘ {use to take their osılıs tendered t» them in 
“ open court, they shouid be remanded to the 
+ prison ef the Fleet, there to remam close pri- 
© soners, until they cunformed themselves in 
© obedieuce to take their nachs and be exumin- 


“ed; aud timt unless they did take their outhsy 
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“ and yield to be examined by Monday-night 
* next then next following, and now last past, 
* their lordships would on this sitting-day pro- 
° ceed to a ceusure against them for their con- 
* tempts ıherein. Now this day the said Lil- 
* burn and \V'harton being again brought to the 
‘ bar, his majesty’s said attorney infurmed this 
© bonourable court, that they still continued in 
“ ıheir former obstinacy, and contemptuously 
° refuscd to take their varhs, to make true an- 
© swer to the interrogatories, although they had 
€ been sent for, and their oaths assented to be 
€ given unto them by Mr. Goad, deputy clerk 
© of this court, who now certified the same in 
© court: and therefore his majesty’s said Attor- 
“ ney humbly pleaded on his majesty’s behalf, 
© that their lordstips would now proceed to 
€ censure agaınst the said delinquents, for their 
© great contempts and disobedieuce therein. 
€ Whereupun their lordships endeavoured, by 
< fair per-uasions, to draw them 10 contormity 
‘and obedience, and withal offered, that ıf 
° they yet would submit and take their oatlıs, 
© their lord-hips would accept thereof, and not 
© proceed to censure against them. But such 
‘ was the insufferable d'ıs»bedience and cou- 
© tempt of the said delinquents. that they still 
© persisted ın tbeir former obstinacy, and wil- 
* fullv retused to take the,r oatlıs. Iu respect 
< whereof the whole conrt d.d with unanimous 
° consent, declare and adjudge the said Lilburn 
< and Whurton gurliy of a very hich comtempt 
‘ anıl offence, of dangeruus consequence and 
© evil exainple, and w-rıhy to undergo very 
€ sharp. severe, and exemplary censure, which 
* might deter others from the like presump- 
° tuous holdne-s ın refusiug to take a l:gal 
< oath; witlivut which, many great and exorbi- 
© tanı oflonces, to the prejudice and danger of 
* his majesty, his kingdums, and loving sul:jects, 
€ might go away undiscovered, and unpunished. 
© And theıefore their lordships have now order- 
°ed, adjudıed, and decred, That the said 
€ Lilburn and Wharton shall be remanded to 
© the Fleet, tere to remain until they conforım 
© themselves in obedience to the orders of this 
€ court, and that they shall pay 500. a-piece 
° for thcir several fines to his majesty’s use; 
“and befsre their enlargements out of the 
‘< Fleet, become bound with goud sureties for 
© their good belaviour. And to the end that 
€ others may be tlie more deterred from daring 
€ to offend in the like kind hereaiter, the. court 
‘ hath further ordered and decreed, That the 
€ said John Lilburu shall be whipt through the 
€ streets, from the prison of the Fleet unto the 
* pillory,* to be erected in such time, and 
© place, as this court shall hold fit and direct: 
© and that both he and the said Wharton shall 
“be both of tliem set in the said pillory, and 
‘ from thence be returned to the Fleet, there 
€ to remain according to tlııs decree.’ 

After our Censure, we had the liherty of the 
prison for a few days; but the old man, my 





— m nn nn nn 


* The pillory was placed between Westmin- 
ster-Llall Gate and tlıe Star-Chamber, 
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fellow-partner, went to the warden of the Tieet, 
and told him the sum of that which be r- 
tended in the Star-Chamber, to hare «pie 
agaiust tlıe Bishops, if the lords would hare 
hım. He told the warden, how the Bali: -< 
were the greatest tyrants that ever were s-.- 
Adam’s creation; and that they were war 
cruel than the Cannihals, those men-eau:, 
for, said he, they presently devour men, :r! 
put an end to their pain, but the Bisbops do: 

y degrees, and are many years in exercz:z 
their cruelty and tyranny upon those that sta. 
out against them; and therefore are worse tk:3 
the very Cannibals, &c. 


This came to the Lords ofthe Counci!’s er, 
whereupon we were the next Monday are: 
brought both together, and locked up cı= 
prisoners in one chamber, without auy orde 
or warrant at all, but only Warden Ingrar', 
hare command and pleasure. But the oid m=. 
about tlıree weeks after, made a Petition ts 
Lords of the Council, that he mighr have x. : 
liberty; and being very weak, ınore likeir 
die tlıan to live, he had his liberty granted:: 
the Term: but I do still remain close pris.ne.. 


Upon Wednesday the 18th of April, 1652 I 
was cruelly whipped through ıhe streets »> 
Westminster,® and at the last came to the Pır- 
lory, where I was unloosed from the cart, a1 
havıng put on some uf my clothes, went to tx 
tavern, where I staid a pretty wbile war: 
for my surgeon, who was not yet come to dres 
me; where were many of my friends, whu e:- 
ceedingly rejoiced to see my courage, that ı.e 
Lord had enabled me to undergo my punist- 
ınent so willingly. 

I havıng a desire ta retire into a priwa 
room from the multitude of people that we 
about me, which made me like to faint; I lx«d 
not been there long, but Mr. Lightbourne, tt: 
tipstaff of the Star-Chamber, came unto ne, 
suying, the lords sent him to me, to know if I 
would ackuowledge myself to be in a fault, aud 
ıhen he koew what to say uhto me. To bon 
I replied, Have their hunours caused me t> te 
wlipped from the Fleet to Westminster, zrd 
do they now send to know ıf I wıll acke»,- 
ledge a fault? ‘hey should have done this be- 
fuore I had been whipped; for now, serazI 
have undergone the greatest part of my paush- 
ment, I hope the Lord will assist me to po 
througb it all: and beside, if I would have done 
this at the first, I needed not to have oome ta 
this: but as I told tlie Lords when I was be- 
fore them at tbe bar, so I desire you to tell 
tem again, that I aın not conscious to mysell 
of doing any thing that deserves a submission, 
but yet I do willigly submit to their lordships 
pleasures in my censure. He told me, if I 
would confess my fault, ıt would save mea 
standing in the Pillory : otberwise, I must un- 
dergo the burthen of it. 





* Andasthe cart drew him along, he re- 
peated several texts of Scripture, and talkei 
enthusiastically to tbe people. 


. 
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Well, said I, I regard not a little outward | my soul upon such an object of beauty, ami- 


dissrace fur the cause ofmy God; Ihave found ! 


already thut sweetuess in him, in whom I have 
believed, that through bis strength, I am able 
to .undergo any thing that shall be inflicted on 
zne: but ınetluinks that I had very hard mea- 
sure, that I should be cundeınned and thus 
punisı.ed upon two Oatlıs, io which the party 
has most falsely forswo:n himself; and because 
1 would not take an oath to betray mine own 
innocence. Wlıy, Paul found more mercy from 
the heachen Roman Governors, for they would 
not put hin to an oath to accuse himself, but 
sutitred him to make the best defence he could 
for himself» neither would they condemn him, 
before his accusers and he were brouglit face 
to face, to justify, and fully to .prove their ac- 
eusation: but the Lords have not dealt so with 
ıne, for my accusers and I were never brought 
face to face, to justify their accusation against 
me. /It is true, two false oatlıs were sworn 
against me, and I was thereupon condemned ; 
and because I would not accuse myself. And 
so he went away, and I prepared myself for the 
Pillory, to which I went with a joyful courage; 
and when I was upon it, I made obeisance to 
the lords, some of them, as I suppose, looking 
out at the Star-Chamber window towards me, 
And so I put my neck into the hole, which be- 
ing a great deal too low for me, it was very 
painful to me, in regard of continuance of the 
time that I stood on the pillory, which was 
about two hours; my back being also very sore, 
and the sun shininug so exceeding hot, and the 
Tipstaff-man not suffering me to keep on my 

at to defend my head from tlıe heat of the sun, 
so that 1 stood there in great pain: yet through 
the strength of my God I underwent it with 
courage, to the very last minute; and lifting 


up my heart and spirit unto.my God, I began |. 


to speak after this manner: 

“ My Christian Brethren; To all you that 
love the Lord Jesus Christ, and desire that he 
should reiga and rule in your hearts and lives, 
to you especially, and to as many as hear ıne 
tlıis day, I direct ımy speech. I stand here in 
the place ofRignominy and shame; yet to me it 
is not so, but lown and embrace it, as tlıe 
welcome Cross of Christ, and as a badge of 
my Christian Profession : I Iıare been already 
whipped from the Fleet to this place, by virtue 
of a Censure from the honourable Lords uf the 
Stur-Chamber ; the cause of my Censure 1 shall 
declare unto you as briefly as I can. 

“ The Lord, by his special hand uf Provi- 
dence, so ordered it, that not long ago I was 
in Holland, where I was like to have settled 
myself in the course of trading, that might have 
brougbLt me in a pretty large portion of earthly 
things, (after which my heart did too much 
run): but the Lord having a hetter portion in 
store for me, and more durable riches to bestow 
upon my soul, by the same hand of Providence, 
brou:ht me back again, and cast ıne into easy 
affliction, that thereby I might be wenned from 
the world, and see the vanity and emptiness of 

all things therein. And he bath now pitched 

voL. 118. 


ableness, and excellency, as is as perınanent 
and endurable, as eternity itself; namely, the 
personal excellency of the Lord Jeaus Christ, 
ıhe sweetness of whuse presence no ailliction 
can ever be able to wrest out of mıy soul, 

“ Now, while l was ın Holland, ıt seems there 
were divers Books of that nobie and renuwned 
Dr. John Bastwick sent into England, which 
came into the hands of one Edmund Chilling- 
ton ; for the sending over of which I was taken 
and apprelieuded, the plot being before laid by 
one John Chilburne (wbom I supposed, and 
took to be my friend), servant to nıy old fel= 
low-suldier, Mr. John Wharton, living in Bow- 
lane, after this manner. I walking in the street 
with the said John Chilburne, was taken by the 
Bereich and his men; the said Jobn, as 

verily beliere, having given. direction to them 
where to stand, and he himself was the third 
man that laid hands on me to hold me. 

«“ Now, at my censure before the Lords, I 
there declared upon the word of a Christian, 
that 1 sent not over those Books, neither dıd E 
know the ship that brought them, nor any of 
the men that belonged to the ship, nor to.my 
knowledge did I ever see either ship, or any 
appertaining to itin allmy days. Besides this, 
I was’accused at my examination before tlıe 
king’s Attorney, at his chamber, by the said 
Edmund Chillington, button-seller,. living in 
Cannon-street, near Abchurch-lane, and late 
prisoner in Bridewell and Newgate, for printing 
10 or 12,000 Books in Holland; and that I 
would have printed the * Unmasking tlie Mys- 
tery of Iniquity,’ if I could have gotten a ırue 
copy ofit; and that I had a chamber in Mr. 
Jahn Foot's house at Delft, where he thinks 
the books were kept. | 

“ Now, here I declare before you all, upon 
the word of a suflering Christian, that he might. 
as well have accused ıne of printing 100,000 
books, and the'one-been as true as the other. 
And for the printing the “© Unmasking' the Mys- 
‘ tery of Iniquity,’ upon the word of an honest 
man, I never saw, nor to my knowledge heard 
of the book, till I came back again into Eng- 
land. And for my having a chamber at Mr. 
John Foot’s hause at Delft, where he thinks 
tbe books were kept; I was so far from having 
a chamber there, as I never lay in his house 
but twice or thrice at tlıe most: and upon the 
last Friday of the last term, I was brought to 
the Star-Chamber Bar, where befure ıne was 
read the said Edmund Chillington’s Aflıdarit, 
upon oath against Mr. John Wlıarton and my- 
sclf; the sum of which oath was, That he and 
] had printed, at Rotterdam in Holland, Dr. 
Bastwick’s * Answer,’ and his “ Litany,’ with 
divers other scaudalous books.—Now, here 
again I speak it in the presence of God, and all 
you that hear me, that Mr. Wharton and I 
never joined together in priuting either these, 
or any other books whatssever ; neither did I 
receive any money from him toward the print- 
ing any. ; 

« Withal, in his first oatb, be peremptorily 
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swore, that we had printed them at Rotter- 
dam : unto which I likewise say, 'That he hath 
in this particular forswore himself: for mine 
own part, I never in all my days either printed, 


or caused to be printed, either for myself, or for 


Mr. Wharton, any books at Rotterdam ; nei- 
ther did I come into any printing-house there, 
all the time ıhat I was in the city. 

“ And then upon the Tuesday after, he swore 
against both of us again. The sum of which 
oaths was, that I had confessed to him (which 
is most false) that I had printed Dr. Bastwick’s 
Answer to sır.John Banks’s * Information,’ and 
bis * Litany ;’ and another book, called, “ Cer- 
<tain Answers to certaih Obyjections:’ and 
another book, called, “The Vanıty and Impiety 
“of the Old Litany.’ And that I had divers 
otlıer books of the said Dr. Bastwick’s in print- 
ing, and 'that Mr. Wharton had been at the 
charges of printing a Book, call«d, * A Breviate 
© of ıhe Bishops late Proceedings ;’ and anoıher 
book, called, ‘ Sixteen New Querice ;’ and in 
this his oath hatlı sworn they were printed at 
Rotterdam, or somewhereelse in Holland ; and 
that one James Oldham, a turner, keeping shop 
at Westminster-hall gate, dispersed divers of 
these books. Now, in tlıis oath he hath again 
forsworn himself in a high degree ; for whereas 
he took his oath that I had printed ıhe book, 
called, * The Vanity and Impiety ef the Old 
* Litany ; I here speak it before yo all, tlıat I 
never ın all my days did ste one of them in 
print: but I must confess, I have seen and 
read ir in written band, befure the Dactor was 
censured. And as for other books, for which 
he saith I have divers in printing; to that Ian- 
swer, that for nıy own particular, I never read 
nor saw any of the Doctor’s Books, but the 
furenamed four in Englisb ; and one little Hung 
more of about two sheets of paper, which is an- 
nexed to the * Vanity ofthe Old Litany.’ Aud 
as for his Latin books, I never saw any hut 
two; namely, his “ Fiagellum,’ for which be 
was first censured in the High-Comnussion 
court, and his * Apologeticus,’ wlich were 
both in print long before I knew the Doctor. 
But it is true, there is a second edition of his 
‘ Flagellum,’ but that was at the press abore 
two years age ; namely, anno 1684, and some 
of this impression wasın Eugland before Icame 
out of Holland, 

“ And these are the main things ior which I 
was censured and condemned, being two crıths 
ia which the said Chillington hath palpahly for- 
sworn bimsell; and if he had not forsworn 
himself, yet by the law (as I um given to un- 
derstand) I might have excepted against bim, 
being a guilty person bimself, and a prisoner, 
and did that which he did agkinst nıe for pur- 
chasing his own liberty, wbich he hatlı by snch 
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© be asked of you: so help you God.’ !:r 
ıhis oath I refused as a sinfül and unlar': 
oath : it being the High-Commission oath, ®: : 
which the prelates ever have, and still ce. ®: 
butcherly torment, afßict and undo, the cı: 
saints and servants of God. It is an ca 
against the Jaw of the land (as Mr. Nic! : 
Fuller ın bis Argument doth prove): And..- 
it is expressly against the Petition of Rıetz, 
act of parliament enacted in the Sd aud :: 
vear of ourking. -Again, jt is absolutely az... 
the law of God; for that law requires nı : .” 
to accuse himself; but if any thıng be la: 
his charge, tbere must come two or ıhree 
nesses at least to prove it. It is also agar 
the practice of Christ himself, who, io allz: 
examinations before the high priest, would: 
accuse himself, but upon their demands, = 
turned this answer, “ Why ask you me?’ &s 
€ to them that heard ıne.’ 

* Withal, this Oath is against the very lar 
of nature; for nature is always a presener ” 
itself, and not a destroyer: But ıf a man t-ı- 
this wicked oath, he destroys and undoes LE -—- 
self, as daily experience doth witness. Nas. 
is worse than the law uf the heatken Roma:: 
as we may read; Acts xıv. 16. For w:«. 
Paul stood before the pagan governors, and ı: 
Jews required judgment agaınst him, the c- 
vernor replied, ‘ It is not the manner of ı 
* Romans to condemn any man, before Le ::! 
* his accusers be brouzht face to face, to jur“ : 
“ their accusation.” But for mıy own part, :: I 
had been proceeded agaivst by a Bill, I w.. !: 
have answered and justitied all that they c.- 
have prosed against ıne; and by the sireı .* 
of my God, would have sealed whatseei.: 
have done wiıh my blood: for I am prix: : 
inine own actions, and mıy conscicence bear: >" 
witness, that I have laboured, ever since * ° 
Lord in mercy made the riches of his ın : 
xnown to ıny soul, to keep a good con«ci.1 *. 
and to walk inotfensively batlı towards (: i 
anıl man. Butas for that Oath that w==-.. 
unon me, I did refuse to take it as a siein. - 
unlawful oatl, and by the strengıh ofmıri - 
enabling we, I will neier take ıt, ti.ous‘ :' 
pulled in pieces by wild horses, as tbe a... .: 
Christians were by the bloody tyrants 17 ':* 
Prinitive Church; neither shall I tbırk ı. 
man a fuithful subject of Christ’s kingdeom, \ .* 
sball at any time hercafter take it, seeinz 'e 
wickedness of it hatlı been so apparen’Iv. :! 
open by so many, for the refusal v hereof n...:y 
do suifer cruel persecution to this day. 

“ Tbus have I, as briefly as I could, dectz”. . 
unto you, the whole cause of my standinz h+> 


ı 
L 7) 
i 
A 


I this day ; I being upon these grounds censure! 


by the Lords at the Star-Chamber on ıhe Icx 


Judasly means got and obtained; who ıs also | court-day of the last term, tu pay 5007. tot. 
kuown to be a Iying fellow, as I told the lords I | kinz, and to receive the puntshment, hi: 


was able to prove and make good. 


with rejoicing I have undergone, unto wh.ıe 


* But besides all this, there was an inquisi- ' censure 1 do with willingness and cheerfulres 
tion Oath tendered unto me (which I refused to ' submit nıyself. But seeing I now stand hare 
take) on four several days; the sum of which at this present, T intend, the Lord assisting zıe 


oath is thus much; “ You shall swear that you 


“ 


| . 


with his power, and guiding me by his spint, te 
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declare my mind unto you. I have nothing to 
say to any mau's person, and therefore will not 
sneddle with that; only the things that I have 
to say, in the firat place are concerning the Bi- 
shops aud their calling: They challenge their 
callings to be Jure Dirino; and for the op- 
pugning of which, those three renowned living 
ınartyrs of the Lurd, Dr. Bastwick, Mr. Bur- 
ton, and Mr. Pıynn, did suiter in this place, 
(Sce No. 145) and tbey have sutficiently prov- 
ed, tbat their calling is not from God: which 
ınen [ love aud honour, and do persunde ıny- 
velf ıhat their souls are dear and precious in 
tlıe siglit of God, tlivouglı ihey were so cruelly 
asıd butcherly dealt wich by the prelutes. And 
as for Mr. Burton and Mr. Prynn, they are 
wortly and: leurned men, but yet did not in 
ınany things write so fully as the Doctor did, 
wlıo bath sufliciently and plentifully set forth 
thhe wickedness, burh of tlie Prelates them- 
selves, and of their callings (as you may read in 
bıs Books), that ıhey are not Jure Divino ; 
which noble and reverend doctor I love with 
all ıny soul: andas he is a man that stands for 
tlıe truth and glury of God, my very life and 
heart-blood I will lay down for hishonour, and 
the maintaioing of hıs cause for which he suf- 
tered, it being God’3 cause. As for the Bi- 
shops, they used in: former times to challenge 
their jurisdiction, callings and power from tlıe 
king; but they have now openiy, in the High- 
Commission-Court, renounced that, as was 
heard by many, at the Censure of tbat noble 
Doctor: and as you may fully read ın his 
* Apologeticus;’ and in bin € Answer to sir 
° John Banks’s Information. Now I will here 
maintain it before them all, ıhat their calling is 
so far from being Jure Divino (as they say they 
are) that they are rather Jure Diabulico ; 
which if I am not able to prove, let me be 
hanged up at ıhe hall-gate. But, ıny brethren, 
for your better satisfaction, read the Yıh and 
43tlı chapters of the Revelation, and tbere you 
shall see, that there came locusts out of the 
Bottomless Pit, part of whom they are, and they 
are there lively described. Also you shall 
ihere find, that the Beast (which is the Pope,. 
or Roman State and Government) hath given 
to him by the Dragon (the Devil) his power, 
seat, and great authority. So that the Pope’s 
authority comes from the Devil; and the pre- 
lates, and their creatures, in their printed 
Books, do challenge their auıhority, jurisdictiun 
and power (that they exercise qver all sorts of 
people) is from Rome. 

“ And for proving the Ehurch of England to 
be a true Church, their best and strongest ar- 
gument is, that the Bishops are lineally de- 
scended from bis ltoliness (or Impiousness) of 
Rome, as you may read in Pocklington’s book, 
called * Sunday no Sabhath.’ So that by their 
own confession they stand by that saıne power 
and authoritv, that they have received from 
the pope. So that their calling is not froın 
God, but froın tbe deril. For the pope cannot 
give a better authority or calling to them than 


he himself bat; but his authority and calling 
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is from the devil, therefore the prelate's calling 
and authority is from the devil also, Revel. ix. 
3. *“ And there came vut of ıhe sınoke, locusts 
‘upon the earth, and unto tem was given 
“puwer, as the scorpions of the earth have 
“ power to hurt and undo men,’ as the prelates 
daily do: and also, Revel, zii. 2. “ And the 
€ Beast which I saw’ (saith St. John) * waslike 
“ unto a leopard, and his feet were as tlıe feet 
“ot a bear, and his mnuth as the mouth of a 
‘hion; and the dragon,’ (that is to say, the 
devil) “ gave him his power, his seat and great 


-* authority:’ and verse 15, 16, 17: And whe- 


ther the Prelates, as well as the pope, do no& 
daily the saıne things, let every mau that hath 
but common reason judge. 

“ For do uot their daily practices and cruel 
burtbens imposed un all sorts of people, high 


"and low, rich and poor, witness ıhat their descent 


is from the Beast, part of bis state and kingdom: 
so 'also Revel. xvi. 18, 14, all which places do 
declare, that their power and authority being 
from tlıe pope (as they tliemselves cenfess) 
therefore it must originally come from the 
devil. For their power and calliugs must of 
necessity proceed either froın God, or else from 
tbe devil; but it proceeds not froın God, as the 
Scriptures sufhciently declare ; therefore their 
calling and power proceeds from the devil, ag 
both Senpture and their own daily practices da 
demonstrate and prove. And as for that last 
place cited, Rev. xvi. 13, 14. if you please to 
read the second and third parts of Dr. Bast« 
wick’s Litany, you shall find, be there proves, 
that the Prelates practices do erery way suit 
with, and make good that portion of Scripture 
to the utmost. For in their sermons that they 
preach before his majesty, how do tlıey incense 
the king and nobles aguinst the people of God, 
labouring to make them odious in his sight, and 
sıirring him up to execute vengennce upon 
them, though they be tlıe most harmless gene- 
ration of all others? 

““ And as for all these officers that are under 
them, aud made by them, for mine own parti- 
cular, I cannot see but that their callings are as 
unlawful as tbe Bishops themselves; and in 
particular, fur the callings of the ministers, I 
do not, nor will not speak against their per« 
sons, for I know some ofthem to be very able 
men, and men of excellent gifts and qualifica-: 
tions; and I persuade myseit, their souls are 
very dcar and precious in the sight of God. 

“ Yet notwithstanding, this proves not their 
callings to be ever the better, as it is in civil 
goveräment: Ifthe king (whom Gud hath 
made a lawful magistrate) make a wicked man 
an ofhicer, he is as true an otbıcer, and as well 
to be obeyed, coming in the kius’s name, as the 
best man in the world coming witli the same 
authority ; for in such a case, be that ıs a- 
wicked man, hath bis calling from as good au- 
thority as the godliest man hatlı; and there- 
fore his calling is as good as the otheı’s. But 
on the other side, if he that bathı no authority : 
make ofhcers, though the ınen themselvis he 
ever so good and holy, yet their huliness ınakes- 
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their calling never a wl:it the truer; but still 
is a false calling, ın regard his authority was 
not good nor lawfulibat madethem. Andeven 
so tbe ministers, be they ever so holy men, vet 
tlıey have one and tlie same calling with the 
wickedest tk:at is amongst them; their holincss 
proves not their callınzs to be ever the truer, 
seeing their autlıorıty ıl,at made them munnısters 
is false: and tlicrefore they have more ta ar.- 
swer tur than atıy of ıhe rest, by how much the 
more God hatlı bestowed greater gifts upon 
tlıem ıhan upon ot.ers, and yet they detaia the 
truth ın unrighteousness Irom God's peopl>, and 
do not make known to them, as they ougi.t, 
tne whole wi.l and counsel of God. 

“€ And ag.un, the greater is their sin, if their 
cal'ınzs be untaw ul (as I verily believe they 
arc), in that they still hold them, and do not 
wıllinziv lav down and renvunce tlıem ; er tley 
do but deceive the people, and highly dıehonour 
God, and sin against tscir own souls, wiule 
they peesch unto tlıe people by virtue ot an 
Antichristian and unlawful caliıve. And tlıe 
more godiy and ab!e the minister ıs, that still 
Be by virtue of this calling, the mure 

urt he dotlı ; for tie people tlıat have such a 


minister will not be persuaded of tl,e truth of 


tbıngs, though one speak, and inform them in 
the name of ıbe Lord; but will be ready to 
rep:y, our minisier that preaches still by virtue 
of tins calling, is so holy a man, that were not 
his calling rıglt and good, I do assure myself 
he would 10 longer preach by virtue thereof. 
And tlıus the hulıness of the minister is a cloak 
to cover tlie unlawfulness of his callıng, and 
make the people continue rebels against Uhrist, 
his sceptie and kingdom, wbich is an aggrsa- 
tion of his sin: for by tiis means the people 
are kept off from receiving the whole trutlı into 
their sou!s, and rest in being but almost Ehris- 
tans, or but Christians in part. But, O my 
brethren, it becomes all you ıbat fear God, and 
tender the salvation of your own souls, to lo-ık 
about you, and to shake off that lung security 
and iormality in religion that you have lain in : 
for God, ot all things, cannot endure luke- 
warmness, Rev. iii. 16, and search out dili- 
Bentiv the truth of things, and try them in the 
alance of the sanctuary. I beseech you take 
things no more upon trust, as hitherto you have 
done, but take pains to search and find out 
tbose spıritual and hidden truıhs that God hath 
enwrapped in his sacred Book, and find out a 
bottom for your own souls: fur If you will 
have the comforts of them, you must bestow 
some labnur tor tie getting of them, and you 
must search diligently betore you find them, 
Prov. ii. Labour also to withdraw your necks 
from under that spiritual and Antichristian 
bondage (unto which you have for a long time 
subjected your soul»), lest the Lord cause his 
plagues, and tlie fierceness of his wrath, to 
seize botlı upon your bodies and souls; seeing 
you are now warned of tlıe danger of these 
aliings, 
*< For he himself hath said, Rev, xiv. 9, 10, 
11. ‘ That if any man worship the Beast and 


€ his Image, and receive his mark ın bis fore- 
* head, or ın bis band ; the saıne shall drink of 
©the wine of kis wratb, which ıs poured out 
€ withsut n.ixture, into tbe cup of his indigna- 
© tion, and he shall be tormented wıth fire and 
€ brimstone, in the presence of ıhe holy An- 
€ geis, and ın the preseuce of the Lamb: and 
° the smoke ot their torment ascended up for 
© ever and ever, and they have no rest, day nor 
© nıgl.t, who worship the Beast and his Image, 
*anıl whusoeser receive:h the mark of hıs 
‘name.’ Tierefore as you love your own 
souls, and l»ok for that immortal crown of hap- 
piness in the wcrid to come, lovk that you 
withdraw yoursäives from that Antichristian 
power and s!avery that you are now under, 
eren as God himself hath commanded and en- 
Joined you, ın Rev. xrıli. 4, “ Come out of her, 
“my people, that you be not partakers of 
“her sıns, and that you receive not of ber 
€ plazues; fur her sins have reached unto 
© heaven, and Gud haıh remembered her ını- 
° quities.” Were isthe voice of God himself, 
coınmanding all his chosen ones, tuough 
they have lived under this Antichristian alasısh 
power and state a long time, yet at last to 
withdraw their obedience and subjection from 
it. Aly brethren, we are all at this present, ın 
a very dangerous and fearful condition, under 
the ıdolatrous and spiritual bondage of the 
prelates, ın regard we have turned traıtors anto 
our God, ın seeing his almighty great name, 
and his hearen!y truth, trodden under foot, and 
so hichiv dishonoured by them ; aud yet we 
not oniy let them alune in holding our peace, 
but most slarishiy and wickediy subject our- 
selves unto them, fearıing tlıe face of a piece of 
dirt, more than the Almiglıty great God of 
heaven and earth, who is able ı0 cast both body 
and soul ınto everlasting daumnation. 

“ Oh repent, I beseech youtberefore repent, 
for that great dishonour you have suffered tu 
be done unto God by your fearfulness and 
cowardliness; and for the time to come put 
on courageous ıesolusons like valiant soldiers 
of Jesus Christ, and fight manfully in this his 
spiritual battle, in which battle some of bis sol- 
dıers have alrendy lost part of their blood ; and 
wilhal, study this Book of the Revelation, and 
there you shall find the mvstery of iniquity 
fully unfolded and explained; and also you 
shall see what great spıritual battles have been 
fought betwixt the Lamb and his servants, and 
the Dragon, the Devil, and his vassals; and 
some are to fight. 

“« Therefure gird on your spiritual armour, 
spoken uf, Ephes. 6, that you may quit your- 
selves like good and faithful soldiers, and fear 
no colours, the victory and conquest is ours al- 
ready; for we are sure to have it, I do not 
speak of any bodily and temporal battle, but 
only of a spıritaal one, and be not discnu 
aa knocked off from tbe study of ıt, because 
ofthe obscurity and darkness uf it; for the 
Lord hath promised his enligbtening Spirit unto 
all his people that are labourous and studious 
to know hin a-right, and also be batlı promised 


all that reud and labour to keep the things con- 


tained in ıhis Book, Rev. 1, 8. My Christian 


Brethren, inthe bqwels uf Jesus Christ, I be- 
seech you, Jo not contemn the things that are 
delivered to you, in regard of the ıneannesss 
and weakness of me the instrument, being but 
one of the mennest and unworthiest of tlıe ser- 
vants of Jesus Christ, for the Lord many times 
doth great tliings by weak means, ıh.t his 
power may be more seen: for we are toorendy 
to cast oureye upon tlıe means and instrument, 
not looking up unto that Almighty power that 
is ın God, who is able to do the greatest tbings 
by the wenkest means, and therefore * out of 
© tie ınouths of babes and sucklings he hath 
* ordained strength," Psal, vis. 2. And he 
hath chosen the foohsh things ef the world to 
confound the wise, and God hath chosen the 
weak things of the world to confound the things 
which are mighty, and base thinzs of the 
world, and things wbich are despised, hath God 
chosen; yea, things which are not, to bring to 
tought the things that are, 1 Cor. i. 27, 28. 
And he gives the reason wherefore he is pleas- 
ed so to do; “ That no flesh should glory ın his 
€ presence.’—So you see God is not tied to any 
instrument and means to effect his own glory, 
but he by the least instrument’ is able to bring 
to pnss the greatest things. 

« It istrue,l am a young man, and no Scho- 
lar, according to that wluch tbe world counts 
scholarslup, yet I have obtained mercy of the 
Loril to be faithful, and he, by a Divine Provi- 
dence, hath brought me hither tlıis day; and] 
speak to you in tlie name of the Lord, heing as- 
sistedl with the spirit and power of the God of 
heaven and earth: and I speak not the words 
ofraslıness or inconsiderateness, but the wurds 
of soberness, and mature deliberation; for I 
did consult with my God, before I came hither, 
and desired him that be would direct and enu- 
ble me to speak that, which might be for his 
glory and the good ofhis people. And as I 
aın a soldier, fighting under the banner of ıhe 
great and mighty Captain tlie Lord Jesus 
Christ; and as 1 look for that Crown of imı 61- 
tality, which one day I know shali be set upon 
ıny temples, being in the condition that I am 
in, Idare not hold my peace, but speak unto 
you with boldness in the might and strength of 
my God, tlıe thmgs which the Lörd in mercy 
hath made known unto my soul, come life, 
come death.” . 

When I was hereabout, there came a fat 
lawyer, I do not know his name, and com- 
manded me to huld my peace, and lease my 
Fo nue To whom I replied and said, Sir, 

will not hold my peace, but speak my mind 
freely, though 1 be hanged at Tybum for my 
pains. It seems he himself was galled and 
touched, as the Lawyers were ın Christ’s time, 
when he spake against the Scribes and Pari- 
sees, which made them say, © Master, in sayıng 
“thus thou revilest us also.’ So he went his 
way, and, I think, complained to the lords, but 
I went on with my speech, and said :] 
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a biessing, and pronounced a blessedness unto | 


“ My Brethren, be not disconraged at the 
ways of God for tbe aflliction and cross that 
doth accompany them, for it is sweet and com- 
fortable drawıng in the yoke of Christ for ali 
that, and I have found it so by experience; for 
my soul is filled so full of spiritual and heaven!y 
J0y, that with my tongue I am not able to ex- 
press ıt, neither are any capable, I think, te 
partake of so great a degree of consolation, 
but only those upon whom the Lord’s gracıous 
aftlicting hand is. And for mine own part, I 
stand this dav in the place of an evil doer, but 
my conscience witnesseth that I am not so.” 
[And hereabout I put my hand into my pucket, 
and pulled vut ıhree of worthy Dr. Bastwick’s 
Books, and tlıirew them among the people, and 
said,] “ Tiere ıs part-of the Books for which 
I suffer, take them among you, and read them, 
and see if you ünd any thing in them against 
the law of God, the law of thie land, the glory 
of God, the honcur of the king or state. 

“] am the son of na gentleman, and my 
friends are of rank and quality in the count 
where they live, which is 200 miles from thıs 
place, and I am in my present condition de» 
serted ofthemall; for 1 know, not one of them 
dare meddle with me in my pre-ent estate, be- 
ing I am stung by the Scorpions, (the Pre- 
Iates) and for any thing that 1 kuow, ıt may 
be I shall never have a favonrable counterance 
from any of them again: and withal, am a 
young :man, and likely to have live well, 
and in plenty, accordıng to the farhion of . 
the world ; yet notwithstanding, for the cause 
of Christ, and to d» him servise, Ihave and do 
bid adieu to father, friends, and ricı es, plea- 
sures, ease, contented hfe and blood, and lay 
all down at the foot-stonl of Jesus Christ, being 
willing to part wıth all, rather than I wil! dısho- 
nour him, or in the least measure part with the 
peace of a good conscience, and that sweet- 
ness and joy which I have found ın him. For 
in naked Christ is the quintessence of sweet- 
ness, and I am so far from thinking my afllic- 
ton and punishment, which 1 have this day 
endured, and stilldo endure and groan under, 
a disgrace, that I receive it as the welcome 
Cross of Christ; do think myself tlıis day more 
honoured by my sufferings, than if a crown of 
gold had been set upon uıy head : for I have in 
some part been made conformable to my Lurd 
and Master, and have in some measure drank 
ofthe'same cup, which he himself drank of, 
while he was in this sinful woıld. For he shed 
his most precious blood für the salvation of my 
poor soul, that so I might t.e reconciled to his 
Fatber ; therefore aın I willing to undergo any 
thing for his suke, aud thatinward joy and con- 
solation within me, that carries ne hish above 
all ıny pains and tnrments. And you, (my bre- 
thren) if you be willing to have Christ, you 
must own him, and take him upon his own 
terms, and know that Christ and the Cross is 
imseparable ; for he that will live godly ın 
Christ Jesus, must suffer persecution and afllic- 
tion ; it is the lot and portion of all his chosen 
ones, through many afllictions and triuls we 
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must enter into glory ; and the Apostle saith, 


‘ That ıf ye be without aflliction, whereof all 
€ are partakers, then are ye bastards, and not 
sons.” And therefore, if you will have Christ, 
sit down and reckon before ever you make pro- 
Session of him, what he will cost you; lest when 

ou come tu the trial, you dishonour hiın; and 
if you be not willing and contented withal, and 
let all go for hissake, you are not worthy of him. 
If parents, husbands, wife or children, lands or 
living‘, riches or honours, pleasure or ease, life 
or blovd, stand in the way, you must be willing 
to part with all these, and to entertain Christ 
naked and alune, though you have nothing but 
the Cross, or else you are not wortby of hin; 
Math. 10, 37, 38. 

« Oh, my brethren, there ıs such sweetness 
and contentedness in enjoying the Lord Jesus 
alone, that it ıs able, wlıere it ıs felt, to make a 
man go through all ditficulties, and endure all 
hardsbips that may possibly come upon him. 
Therefore, if he call you to ıt, do not deny him, 
nor his trutb in the least manner; for he hath 
said, * He that denies him before men, him will 
“ he deuy before his Father, which is in Hea- 
“ ven.’ And now is the tiıne that we must shew 
ourselves good soldiers of Jesus Christ, for his 
truth, his cause and g!ory lies at stake in a high 
degree; therefore puton courageous resolutions, 
and witlidraw your necks and souls from all 
false power anıl worslip, and fight with cou- 
rage and boldness in this spiritual battle, in 
which battle, ıhe Lord before your eyes hath 
raised up some valiant champions that fought 
up to ıhe ears in blood : therefore be courage- 
ous soldiers, and fight it out bravely, that your 
God ınay be glorified by you, and let bim only 
have the service, botb of your inward and out- 
ward man, and stand to bis cause, and love your 
own souls, and fear not the face of any mortal 
man; for God hath promised to be with you, 
and uphold you, ıhat they shall not prevail 
against you, Isa. xli. 10,11. But alas, how few 
are there that dare slıew any courage for God 
and his cause, though his glory lies at the stake, 
but think themselves bappy and well, and 
count themselves wise men, ıf they gan sleep 
in a whole skin; when Christ hath said, © He 
© that will save big life shall lose it ; and he that 
‘will lose his life for bis sake, shall find it. 
“ What shall it profit a man, if he gein the 
“ whole world aud lose his own soul ?°. 

‘« Therefure it is better for a man to be will- 
ing and contentel to leı all go for tlie enjoying 
of Christ, and doing him service, than to sit 
down and sleep in a whole skin, thougb im so 
doing he gain all the world, and see him disho- 
noureil, his glory and truth trodden under foot, 
and tiie blood of his servants shed and spilt.— 
Yes, without doubt, it is; but many are in these 
times, so far from suffering valiantly for Christ, 
that they rather dissuade men from it, and 
count it a point of singularity aud pride, and 
self-ends, fur a man to put himse'f forward to 
do God service; asking, what calling and war- 
rant any private man hatlı tbereunto, seeing 
it belongs to the ministers t9 speak of these 


things? Yes, so it doth; but alas, they are so 
cowardly aud fearful, that they dare not speak, 
—-And ıherefore it belongs also to thee, ur me, 
or any other man, if thou be'st a soldier of Je- 
sus Christ, ‚wbatsoever by place or calling tıy 
rank or degree be, be it higher or lower, yet ıf 
be call for tlıy service, tlıou art bound, ıhuugh 
others stand sull, to maintain his power ad 
glory to the utmost of thy power and strength, 
yea, to the shedıling the last drop of thy blood; 
torhe hath not loved his life unto the death for 
thy sake, but shed his precious blood fur the 
redeinption of thy soul. Hath he done this tor 
thee; and darest tlhvu see him dishonnured, 
and his glory lie at the stake, and not speak in 
his behalf, or do him ıhe best service thou 
canst ”—If out of a base and cowardly spirit 
thus thou doest, let me tell tliee here, and ıbat 
trulyto thy face, thou hast a Dalılah in thy 
heart, which thou lovest more than God, and 
that thou shalt one day certainly find by woful 
experience. Alas, if men should hold their 
peace in such times as tbese, the Lord would 
cause the very stones to speak, to convinct 
man of his cowardly baseness.” 


Having proceeded in a manner thus far by 
the strength ofıny God, with boldness and cou- 
rage in my speech, te Warden of the Fleet 
came with the fat Lawyer, and commanded nıe 
to hold ıny peace. To whon: I replied, I would 
speak and declare my cause and mind, though 
I were to be hanged at ıhe gate for my spesk- 
ing. And he caused proclamation to be made 
upon the pillory, for bringing to him the Books: 
so then he commanded me to be Bogzed, and if 
I spake any more, that then I should be whipt 
agaio upou tbe pillory.—So I remained about 
an hour and a half gagged, being intercepted of 
much matter, which by God’s assistance I m 
tended to have spoken; but yet with their cru- 
elty I was nothing at all daunted, for I was full 
ofcomfort and courage, beiug mightily strengib- 
ened with the power of the Almighty, wbich 
made me with chearfulness triumph over all my 
sufferings, not shewing une sad countenance of 
discontented heart. 

And when I was to come down, having taken 
out my head out of ıhe Pillory, I looked ahout 
me upon the people, and said, * I am more than 
‘ a conqueror through him that hath loved me. 
© Vivat Rex,’ Let the king live for ever; and 
so I came down and was had back again to 
Tavern, where I, togetber with Mr. Wharton, 
staid a while, till one went to the Warden t0 
know wbat should be done with me, who gare 
order we should be carried back agaın to tbe 
Fleet.—After I came back to the prison, noße 
were suflered to come to me, but the surgeon 
to dress me.—[ Here Lilburn gives an accuunt 
of his cruel whipping, &c. but as it is alter- 
wards mentioned in the depositions before te 
lords, it is here omitted.}— The rest that I ın- 
tended by the strength ol my God to have sp0- 
ken (if had not been prevented by the gag), 
I now forbear to set dowa, in r I bear I 
am to come inko the feld again to fight a secoad 
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battle, unto which time I reserve ıt: if the 
Lord so.order it that I may hare liberty to 
speak, I doubt not but by the might and power 
of my God, in whom I rest and trust, altandly 
to dısplay the weapons of a good soldier of Je- 
sus Christ, come lıfe, come death: and ın the 
mean time, to wlat I have here said and writ- 
ten, I set-to my name, by ıne, John Lilburn, 
being written with part of mine own blood. 
Joun LiLBURrn. 


At the Inner Star-Chamber, the 18th of April, 
4.D. 1638. 


Present; Lord Archbisliop of Canterbury, 
Lord-Kecper, Lord-Treasurer, Lord-Privy-Seal, 
FEarl-Marshal, Barl of Salisbury, Lord Cotting- 
ton, Lord Newburgh, Mr. Secretary Cooke, 
Dir. Secretary Windebaik. 

‘ Whereas John Lilburn, prisoner in the 
® Fleet, by sentence in the Star-Chamber, did 
“this day sufler condign puniskment for his 
© several Offences, by whipping at a cart, and 
© standing in the pıllory ; and as their lordships 
€ were tlıs day informed, during the time that 
* his budy was under the said execution, au- 
€ daciously and wickediy did not only utter sun- 
* dry scandalous speeches, but likewise scat- 
*tered divers copies of seditious Books among 
© the people, that beheld tlie said execution ; 
€ for which very thing, among other offences of 
* like nature, he hath been censured in the said 
* Court by the aforesaid Sentence : It is there- 
< fore, by their lordships ordered, That the said 
< John Lilburn should be laid alone, with irons 
° on his hands and legs, in the Wards of the 
* Fleet, where the basest and meanest sort of 
€ prisoners are uscd to be put; and that the 
° Warden of the Fleet take special care to 
€ binder the resort of any persons whatsoever 
<unto him. And particularly, that he be not 
“ supplied with ınoney from any friend, and 
“ chat he take special notice of all letters, writ- 
“ ings, and books brought unto him, and seize 
* and deliver the same unto their lordships ; 
© and take notice from time to time, who they 
be that resort unto the said prison to visit tlıe 
* said Lilburn, or to speak with him, and in- 
< form the Board thereof. And it was lastly 
* ordered, that all persons that shall be here- 
* after produced to receive corporal punishment 
© according tu sentence of Hr court, or by 
“ order utihe Board, shall have their garments 
“searched before they be brought forth, and 
‘ neither writing, nor other thing suflered to 
“be about them ; and their hands likewise to 
“be bound, during the time they are under 
“ punishinent. Whereof, together witb the 
© other premises, the suid Warden of the Fleet 
€ is Pereby required to take notice, and to have 
< special care, that this their lordshiips order be 
* accordingly olserved. 

Erumined per Dupıey CarLerox.” 


And on the said 18th of April, it was fur- 
ther ordered by the said Court of Star-Chamber, 
‘ That his majesty’s Attorney and Solicitor- 
&General should be hereby prayed and re- 


© quired, to take strict examination of John 
° Lilburn prisoner in the Fleet, touching the 
* Demeanour and Speeches of him the said Lil- 
“burn, during the time of his whipping and 
“ standing in the Pillory this day, according to 
‘the Sentence of his majesty’s Court of Star- 
‘Chamber ; particularly, whether the said 
“ Lilburn did at that time utter any speeches 
“ tending to Sedition, or to the dishonour ofthe 
‘ said Court of Star-Chamber, or any member 
‘ of the said Court? and whether he did throw 
‘“ about and disperse at the same time any 


‚“ seditious Pamphlets and Books, either of that 
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‘ sort for which he was furmerly censured, or 
© any other of like nature ? What the Speeches 
‘ were, and who heard them? What the said - 
* Books were, and whence and of whom the 
‘said Lilburn had theın ? And what other ma- 
“terial circumstances they should tlıink fit to 
‘ examine, either the said Lilburn upon, or arıy 
‘ other person by whom they shall think good 
“to inform themselves for the better finding 
‘“ outthe truth : and thereupon to make certi- 
“ ficate to the board what they find, together 
€ with their opinions.’ 


The 3rd of November, 1640, being the first 
day the late dissolved parliament sate, I ac- 
curding to law and justice preferred my Peti- 
tion and Complaint to them; who upon the 
reading of my Petition, immediately ordered 
me my liberty [being, as I remember, the first 
prisoner in England set at liberty by thew] to 
tollow ımy Petition, and according to the legal 
custom of parliaments make ıt good by proof, 
before a select Committee appointed by them 
to that purpose, Mr. Francis ou having the 
Chair; before whom many particular days one 
after anotber I appeared with my Counsel and 
ıny Witnesses, and fully proved all my Peti» 
tion. Upon the report of all which by Mr. 
Rouse the Chairman, the House of Commons 
upon the 4th of May, 1641, [being ıhe very 
same day that the king himself caused me to 
be arraıgned for Higlı Treason at the bar of 
the house af peers] voted and resolved upon 
the question, j 

« That the Sentence of the Star-Chamber 
given against John Lilburn is illegal, and 
against the Liberty of the subject ; and also 
bloody, cruel, wicked, barbarous, and tyran- 
nical. 

“ Resolved upon the question, That repara- 
tion ought to be given to Mr. Lilburn for his 
imprisonment, suflerings, and losses sustained 
by that illegal sentence.” 

‘“ Ordered, Tbat the committee shall pre- 
pare this case of Mr. Lilburn’s to be trans- 
mitted to tbe lords, with those other of Dr. 
Bastwick, Dr. Leighton, Mr. Burton, and Mr. 
Prynne. 


“ (Signed) H. Ersıincz, Cl. Parl. Dom. Com.” 


After which Votes (being in a full, free, 
unravisbed, or unforced, legal, and unques- 
tionable Parliament, after a full, open, free, 
and fair hearing, and examining of all my afore- 
said sufferings and complaints) troubles and 
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te wars came on, and being in my own con- 
science fully satistied of the justness of the Pur 

liament’s® chen cause, in the height of zeal, ac- 
companied with judgınent and conscience, 
* upon the principles I have largely laid down 
“inthe 26, 27, 75, 76th page» uf nıy buok of 
“the 8tch of June, 1649, intitled Eugland’s 
‘legal, fundamental, &c.’ I took up arms for 
them, and fought heartily aud faithfully ın their 
, quarrel, (for maintaining of which I had like 
to have been hanged at Oxford, while during 
my imprisonment there, I lost 5 or 600/. out 
of my estate at London,) till the present earl of 
Manchester had like to have hargı.ıl me, fur 
being a littletoo quick in taking in Tickell Castle 
which spoileda suliier of me ever since. After 
which, in the year 1645, I fullowed ılie liouse 
of Commons close, to transmit ıny foresuld 
Votes to the Lords, as appcars by tlıe following 
Petition : 


“ To the Honourable the House of Commons 
now assembled in the IHigh-Court of Par- 
Jiament. The humble Perırıox of Joun 
LirLsvrn, Lieut. Col.” 


*% Inall humility sheweih ; That your Peti-, 


tioner having suffered abundance of inhuman, 
barbarous cruelty, by virtue of an illegal De- 
cree made against him, in the Star-Chamber, 
1637, as by the copy of his Petition hereunto 
'annexed, formerly presented to this honour- 
able house, and by your own Votes ınale the 
4th of May, 1641, (upon the examination of 
the Petition) will appear: Which Votes are 
as followerh; First, That the Sentence of the 
Star-Chamber given against him is illegal, 
ayainst the Liberty of the Subject, aud also 
bloody, wicked, cruel, barbarous, and tyran- 
nical. Secundly, That reparation ouglıt to be 
® Where, (I verv well remember,) sir Artbur 
Haslerig was one of my zealuus and forward 
Judges; and when Warden James Ingram 
came to the bar of the Court of Wards, and 
brouglıt Mr. Kerne the counsellor to plead for 
the Lords, und in excuse of lumself, who stiffly 
insisted in a high manner upon the orders and 
decrees of Star-Chamber, upon which I very 
well remeinber sir Arthur, with a great deal 
af indignation, said unto Herne, ° 1 value not 
<& Decree of ıhe lords ın Star-Chamber a rush, 
& if it be notexpressly according to the tenur of 
their Commission, the law: andI further tell 
‘“ you, it isa ridiculous thing, Sir, to sunmon 
‘ Parliaments to meet togeiher to make laws, 
‘if the lords Decrces iu Star-Chainber against 
© law sliould be binding. And therefore, al- 
“though you have proved for your client Mr. 
“ Ingram, that the lards in open court (the 
€ court sitting) commanded him on the pillory 
€ to gag Mr. Lilburv, for speaking against ıhem, 
yeri tell you by law that Order ought to 
& Jlave been in writing according to the c-ıstom 
“of the court, which you confess it was nut, 
& and therefore Mr. Ingram must smart for his 
6 executing of orders on Mr. Lilburn made 
© illegally.’ 








|grge on his party. 


given to him for his imprisonment, suflerings 
and losses, sustained by that illegal Sentence. 
And then also ıt was ordered, That care »thould 
be taken to draw up his Case, and trausmit it 
to the lords : but by reason uf multuude of 
business in this bonourable bouse, there hatlı 
been no further proceedings in it since. And 
tLese (istractions coming on, your Petitioner 
took command under the rıght han... Robert 
lord Brook, with whose regiment he «dventured 
his life freeiy and resolute.y, both at Kenton 
Field, and Brentford, where he was taken prı- 
sıner and carried away to Oxford: where, 
witlin a short time after his coming, the kıng 
sent to ti,c Unsile to yoer petitioneı, the now 
earlof Kingston, the lord Dunsimore, the lord 
Maltrevers, and the lord Andover, to woo 


| your Petiticner wıth large proffers of the 


honour and glory of court-preferment, to 
forsake tlıe Pariıament’s party, and to en- 
Upon the sligbting and 
cuntemuing of which, your petitioner was 
witlun few days after lad in irons, and kent 
an excee:ling close prisoner, and forced se- 
veral tirnes to march into Oxford in irons, to 
Judge Heath, before whom he was arraıgned 
for High-Treason, for drawing his sword in the 
cause ofthe Commonwealth, and suflered mul- 
titude of miseries, ın his almost twelve-montbs 
captivity there : in which time he lost above 
6001. in his estate that hie left behiod him at 
London, (as he is clearly able to ıunke appear). 
And immediately after his co:.ing from thence, 
he took command in the earl ot Manchester’s 
army, his commission as Major of foot bearing 
date the 7th Oct. 1643, wlich lasted nill tbe 
16ıh May, 1644, at wlııch time he was autho- 
rised by commission as lieut.col. to command a 
Regiment of Dragoons; in which services having 
been in many engagements, he hopes it wıll 
easily appear, tl.at he hath not only behaved 
himself honestly and faithfully, but also vali- 
antly and stoutly, in tlie midst ofmany discou- 
ragements, God crowning some of hıs endea- 
vours with success ; and especially at the tak- 
ing of Tickell-Castle, and sir Francis Worthley’s 
garrison, at wliich place your petitioner was 
shut ‘through bis arm. Ihe premises consi- 
dered, he huınbly beseccheth this Honourable 
As;embiy to perfect that Justice, which you so 
happily began fur your petitioner, and to gise 
him reparation for his large and tedious impri- 
sonment, and henvy sutierings by tbe Star- 
Chamber Decree ; he having waited four years 
witl patience for that end, though he lost by 
his imprisonment all that he had, and was de- 
prived of a profitable callıng, being then in the 
way uf a factor in the Low Countries; and 
also tn take off the king’s fine, and to couder 
his service with the earl of Manchester, wherein 
he fairhfully adventured his life, spent a great 
deal of hıs own money, and lost at Newark, 
when prince Rupert raised the siege, almost 
1002. being stripped from the crown of the 
head to the sole of the foot, besides his former 
losses at Kenton and Brentford : and that you 
will be pleased, for his present subsistence, ta 
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appoint the payment of so much of his present 
arrears, as you in zen great wisdoms shall 
think fit, to supply his urgent and pressing ne- 
cessities, there being now due to them 600I. 
and upwards. And that Col. King may be 
commanded to account with the petitioner, 
which formerly he hath refused to do (though 
commanded by his general), and to give him 
debentures for what is due by the state in his 
service, and to pay him what he hath received 
for ıhe petitioner, and detained from him. And 
he shall pray, &c. Joan Litnurn.” 


The annexed PerıTtıon thus followeth : 


“ To the House of Commopgs now assembled in 
the High Court of Parliament; The humble 
Petition of Joan LiLBuan, prisoner in the 
Fleet: 


“ In all humility sheweth ; That in Decem- 
ber next will be chree years, your Petitioner, 
upon supposal of sending over certain Books 
ot Dr. Bastwick’s, from Holland into England, 
was by Dr. Lanıb’s warrant without any Exa- 
mination at all sent to the Gatehouse prison, 
and from thence within tlıree days reınoved to 
the Fleet, where he abiding prisoner, in Can- 
diemas-Term following, was procecded against 
in the honourable court of Star-Chamber : 
where your Petitioner appearing (and entering 
of his name, for want ot money his name was 
struck out again), and he refusing to take an 
Onth toanswer to all things that should be de- 
ımanded of him (for that your petitioner con- 
ceived tlıat oatlı to be dangerous and illegal) 
without any interrogatory tendered hin, for his 
refusiug the said oath, he was prosecuted and 
censured in the said court most lıeavily, being 
fined 500/. to tlıe king, and sent prisoner to the 
Fleet. Aud in Easter Term following, was 
whipped from the Fleet to Westminster, with a 
three-fold knotted cord, receiving at leust 200 
stripes; and ıhen at Westininster, he was set 
on the pillory the space of two hours, and (over 
and above the censure of the court) at the war- 
den of ıhe Fleet’s command, was gagged about 
an hour and a half; after wliich most cruel suf- 
ferings, was again returned to the Fleet close 
prisoner. When throush his said sufferings, 
the next morning he being sick of an extreme 
fever, could not have admittance for his surgeon 
to let him blood, or dress his sores, till the af- 
ternoon of the said day; though the surgeon, in 
pity to the prisoner, went to Westminster to the 
warden himself; and As petitioner hath been 
close prisoner in the Fleet ever since, where in 
a most cruel manner he hatlı been put into iron 
fetters, both hands and legs, which caused a 
most dangerous sickness that continued six 
months ; and after some sınall recovery, was 
again laid in irons, which caused at least five 
months sickness, more dangerous than the for- 
During which time ot sickness, they most. 
inhumanly denied his friends to come and see 
him, until they would give them money for their 
admittance, and they have denied many to 
come at all; and have benten and kicked, and 
otherwise most shamefully abused, such his 
voL. I, 


friends as came to see him in his great distress, 
and to bring him food and necessaries to sustain 
his life, and also have kept his servant from him, 
and his food. So that if he had nat been re- 
lieved by stealth of his fellow prisoners, he had 
been kept from any food at all, for above ıhe 
space oft 10 days togetl:er; and the prisoners 
that out of pity have relieved him, hare been 
most cruclly punished, and the keepers have 
not forborn to confess themselves, that they 
shauld have starved him long ago, had not the 
prisoners relieved bin. And besides all this, 
thoy have most cruelly beaten and wounded 
hin, to ıhe hazard of hıs limbs, and danger of 
his life, had he not been rescued and saved by 
the prisoners of the same house. In which most 
miserable condition, your poor petitioner hath 
continued a prisoner fur the space of about two 
years and a half, and is like still to continue in 
the same, under the merciless hands of the 
warden of the Fleet, who hath denied lawful 
liberty to his prisoner, for that be hath said, he 
must observe the man that has sn great a sway 
in the kingdoın, intimating the Archbishop.— 
All which his deplored condition and lament- 
able miseries, he most humbly presenteth to this 
most Honourable Asseınbly, beseeching them to 
be pleased to cast an eye of compassion to- 
wards hin, and to afford bim such relief from 
the Censure and hard imprisonment, as may 
seem good to your wisdoms, who otherwise is 
like to perish under tie hands of merciless men. 
And your Petitioner shall ever pray, as in duty 
he is bound, to tlıe Lord to bless and prosper 
tlıis Honourable Assembly. Joun LiLsurn.” 


At the debate of which, there was not a little 
Opposition by some, who, as I conceive, thought 
I was not capable of enjoying Justice, although 
to my knowledge I never did au act in allmy 
life that put me out of the protection of the 
law, or that tended to the distranchising me of 
being a denizen and a freeman of England; 
and therefore ouglıt to enjoy as great a privi- 
lege in the enjoyinent of the benefit of the law 
of England, as any free denizen of England 
whatsoever, by what name ortitle soever he be 
called. The issue of which debate, so much 
as I have under the Clerk’s hand, tlıus fol- 
loweth: 

‚ “Die Lunz, 10 Nov. 1645. 
“Ordered, &c. That the Vote formerly 
assed in ıhis house, concerning the proceed- 
ings against lieut. col. Lilburn in the Star- 
Chaınber, be forthwith transmittei to the lords.”” 

“ Ordered, &c. That it be reierred to the 
Committee of Acconnts to cast up and state the 
accounts of lieut. col. Lilburn, and to certity 
what is due to him, to this house. 


«H. Eısyxce, Cler. Part. D. Com.” 


After passing these Votes T found quick dis- 
patch to the Lords ; and.upon the 1st of Dec. 
1645, by special decree, they took off the Fine 
set upon me by the Star-Chamber; and after- 
wards at ıheir open bar judictally, upon the 
1sth of Feb. 1645, appointed me a sulemn 
hearing de novo of the whule matter; and ar 
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sirned Mr. John Bradsluw and Mr. John Cook 


for my cuunsel, 


Lieut. Col. Joan 1r.surx’s Sufferings, as ıhev 
were represented and proved before the 
richt bkonouribte the House of Peers. ın 
Pariiament asserbled, the 15h day uf le- 
bruarv, 1645. 


Mr. Bradshaw and Mr. Crook being assigned 
for Cuunsel with tbe said Mr. Lilburn; Mr. 
Brndshbaw having succinctly, aud so truly 
opencd tlıe Case, as if he had been an cye- 
wiiness of his client’s suferiugs, acquainted 
their Jurdships, that the same had received a 
fuli and selemn hearing before a committec of 
the bonourib!e house of commons : upon whose 
report it was by ıhat honourable huuse, May 4, 
1641, resolved upon the question, * That tbe 
‘ Seutence of the Star-Chamlıer given against 
° John Litburn ıs illegal, and against the Liberty 
* of the Subject; and also bloody, wicked, cruel, 
* barbarous, and tyrannical ;’ and likewise fur- 
ther resolved upon the question, * That rı pa- 
€ ration ought to be given to Ar. Lilburn, for 
his imprisonment, sullerings and losses, sus- 
* tained by that illegal Sentence.’ And now, 
my lords, they have transmitted then to your 
lordships, by whose noble favour and Justice 
wearenow before yıur honours to la$ open 
the illegality of tlıat Sentence, aud all the pro- 
ceedings thereupon, and to crave your lord- 
ships justice for reparations, proportionable to 
our clients sutlerin:s. 

And in the first place he presented an Order, 
wliereby Mr. Lilburn was first illegally attach- 
ed, and commitied to the prison of the Gate- 
house, which was read in these words: 


‘ Sexto Dec. a. np. 1637. Jmanavit attach’ 
° direct. Wragge, et Flamsteed, pro corporis, 
° capt. Johannis Lilburn de civitate Loudon, aıl 
‘ inunediate adınittend, &c. Signat. per Lambe, 
€ Gwynn, et Aylett, Ex directione Baker cier. 
° cappellanı Lond. Exam. Edwardus Lathain, 
“ Reg. Regi Deput.’ 


The English of which thus followeth : 

‘ The 6th Dec. 1697. There issued an et- 
€ tachınent directed to \Vragee and Flamsteed, 
€ for the taking of tie body of John Lilburn, of 
© the city of London, and to bring immediately, 
°&c. Signed by Liumbe, Gwynn, and Aykett. 
© By direction of the eourt, Baker, clerk chap- 
*laın. Examined by Edward Latham, Deputv 
© ofthe Reevi-ter.’ 

Which Order being read, Mr. Bradshaw ol- 
served, thatthe original Iinprisonment itself was 
legal, because tlıey never convented Mr. Lil- 
burn to speak for himself, nor exnmined him 
upon any crime. But, my lords, it is no marrel 
that such kind of injustice as this proceeded 
from those high commissioners, because it was 


their u-uul practice to be attachers, judges, 
gaäolers and executioners themselves, without‘ 


regard of any legal way of proceedings. Ile 
then desired their lordships, ıhat the Sentence 
against Mr. Lilburn in the Star-Chamber might 


also be read, which was aocordingly dnne, vız. 


* In Cam. Stel. coram C anc. ibtdem 13 die Teb. 
“ anno decimo tertio Car. reg. Lord Curen- 
‘try,Lord-Keeper, &c. 


€ Whereas upon information to this Court, 
“the Qtlı of Feb., by sır John, Bauks kur, In 
‘“ majesty’s Attornev-General, that Jola Li- 
“burn and John Whbarton, ten present at the 
‘ bar, were ıhe 24th of Jan. last, urdercd tu ie 
€ examined upen interrogatories, touching their 
“ unlaw ful printing, importing, publisbing zud 
° dıspersing of libellous and seditious Buoks, 
€ contrary to the decree of this covrt, which was 
‘ verihed by Atkidavit; and being brought up t> 
‘ the oflice to appear and be examinel, ıhe said 
* lalburn refused to ® appear; und both ul 
them denied to tnke.an Oath tv make true 
* answer to Interrogatories, as appeared by ıbe 
‘ Certificate of Mr.'Goad, deputy-clerk of ıhis 
‘“ eourt: the court did on that day order, Thit 
“their appearances should tben be recorded, 
“ they being present in court as aforesaid ; ard 
“trat in respect tie said delinquents did then 
“again contemptuousiv refuse to take tler 
“ oaths, tendered unto thenı in open court, tes 
“ should be remanded to the prison of the Fleet, 
© there to rcıwain close prisoners, untilthey cor- 
‘form tliemselves in obedience to take their 
© oali,s, aud be examined; and that unless ther 
° did tike ıbeir aatlıs,aud yield to be examiucd 
“by Monday night ıhen next following, and 
“now last past, tlieir lordships would on th 
“ sitting day proceed to a C'ensure against them 
‘ for their contempts therein. 

< Now this day the said Lilburn and \Wharton 
€ being again brouglit unto the bar, his majesty« 
° said Attornev iuformed thıs Ilonourable(ovurt, 
thnt they still continued in their former ob- 
“ stinacy, and contemptwousiy refused to take 
© their Oachs, to make true nnswer to the } In- 
* terrogatories, although they had been sent tor, 
“ and their Oaıhs offered to be given unto them 
‘hy Mr. Goad, deputy-clerk of this court, who 
now certified tbe same in court. And there- 
© force his majesty’ssaid Attorney humbly prayed 
“on his majesty’s behali, That their lordslups 
“ would now proceed to Censure against !be 
said delinquents for their great contempts and 
© disobedience therein. \V'hereupon their Jord* 
© siips endearoured by fair persuasions to dra® 
© thenuto conformity and obedience; and nitlel 
offered, that if yet they would suhmit and take 
© their Oaths, tueır lordships would accept there 


‘| © of, and not proceed to censure against them. 


© Butsuch was the insußera'le disobedience amd 
° contempt of the said delinguents, that they 
“still persisted in their former ubstinacy, a" 
‘ wilfully refused to take their ouths, In re 
* spect whereof the whole Court did, wirh an 
© unanimous consent, declare amd adjudge the 
“ suid Lilburn and \hartonguiky ofa verv high 
Ne OR ae BES re 


* Lilburn did enter his name, but refusing D 
give them nıoney they put out his name eff". 

+ Thiy never sbewed the Interrogatories W 
Lilburn, though he desired the sight of the, 
tbat so he might know what he did swear 1. 
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contempt, and offence of dangerous conse- 
quence and evil example, and worthy to un- 
dergo.a very sharp, exeimplary and serere Cen- 
sure, which may deter otbers from tlıe lıke 
presumptuons boldness, in refusing to take a 
legal Oach ;* without which, many great and 
exorbitant ofences tothe prejudice und danger 
of his wnajosty, his kingdonms, and loving sub- 
€ jects, might go away undiscovered and un- 
“ punished. Andtherefore their lordships have 
“ now ordere), aljudzred and decreed, that tie 
< said Lilburn and Whaiton shall be reımanded 
“to the Fleer, there to remain until they con- 
< form theinselves in obedience to the oıders of 
< this, court, and that they shall pay 500/. a- 
.* piece for their several ines to hig miiyesty’s 
° use; And before their enlargeinents out of the 
“4 Fleet, become boupd with good sureties for 
© their good behavivur. And to the end that 
“ orhiers may be more deterred from daring to 
< ofend in the like kind hcreafter, the court 
€< hath furtlier ordered and decreed, 1hat ıhe 
< suid John lilburn shall be whipped through 
© the street, from tlie prison of ıhe Fleet unto 
< the pillory, to be erecterl at such time and in 
© such place as this court shall hold fit and dı- 
< rect; and that both he and the said Wharton 
< slıall be both tlien set in the said pillory, and 
€ from tlıence be returned to the Ficet, there to 
< remain according to ıh's decree. 

‘ Joun Artuur, Dep.’ 


At the concluding of which, Mr. Bradshaw 
observed, that this Sentence was frlo de se, 
gulity of its own death; the ground whereof 
being, because Nr. Lilburu refused to take an 
Oath, to answer all such questions as should be 
demanded of him, it being contrary to the laws 
of God, nature, and the kingdom, for any man 
to be his own accuser: tlıe execution of which 
cruel and bloody Sentence was proved by 
several Witnesses of quality and good repute 
upon oath at their lordships bar, the sul'stance 
of whose testimony was: 


In the first place, Mr. Tioaas Smith, mer- 
chant, upon his oath declared to their lordships, 
That hesew Mr. Lilburn tied to a cart at Fleet- 
bridge, being stripped from the waist upward, 
and whipped from thence to Westminster, and 
that so near as be was able to judge, every two, 
tlıree or four steps he had a laslı, with a whtp 
that he was sure had two or tliıree cords tied 
full of knots; and for the number he did not 
Judge them so few as 500, and he thousht that 
if lie should say 500 and 500, he should not say 
amiss: but 500 he was confident was the least. 
And that he saw him set upon the pillory, &c. 
the oflicers being very crucl towards hin, or 
any that spoke unto hıın, 

Ihe next witness was Mrs, Mary Dorman ; 
tlıe substance of whose testimony upon oath 
was, that she saw Mr. Lilburn wlipped from 
Vlcet-bridge to Westminster, in such a barbar- 

” The sum of which was, * You shall swear to 
make true anywer to all things that are asked 

you, so help you God? ' 
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ous and cruel manner, that she was not able to 
express it, and that she did believe that both 
his shoulders were swelled almost as higas a 
penny-loaf, with the bruises of tlie knotied 
cords; and that she did see him set upon the 
pillory immed.ately, above the space of twa 
hours, bare-headed, tlie sun shining very hot, 
and he took occasion to declare the unjnstnesg 
of his Sentence, upon which the warden of the 
Fleet caused him to be garged alove an hour, 
and did it with such crueity, that be made his 
mouth ro bieed. ’ 

Nr. Higgs, his surgeon, testified upon oath to 
this eitect; "That he did not see bis patient Mr. 
Lilburu wlipped, but heiny desised tn perform 
the office of a surgeon to him, he that day dresg 
his back, which was one of’ the miser ıbicst that 
ever he did see; for the wales in his buck, nıade 
hyhis cruel shipping, were hiezer than tubacco- 
pipes, and that he saw him set in tlie pillory, 
and garcel, 

And Mr. Thomas Huw’es upon oath testihed 
to this effect; That he did sce Mr. Lilburn seg 
upon the pillory, above (as he judged) the space 
ut two hours, the sun shining very hot, and they 
would not suffer him to have any cover upon 
his head: and he taking orcasion to speak of 
tne bishops cruelty towards him, and how un- 
Justiy they had caused him to be dealt with, 
the warden of the Fleet caused him to be gngged 
in such a cruel manner, as if he would have 
torn his Jaws iu pieces, insomuch that the blood 
came out of his ınouth. 


‚ In the next place, a secoud Sertence made 
in the Inner Ster-Chamber was read, which 
thus followetlı: 


“ Atthe Inner Star-Chamber, the 18tlı of April, 
4. D. 1638. . 


“ Present Lord Archbishop of Canterbury, Lord- 
Keeper, Lord-Ireasurer, &c. 


< Wherens John Lilburn, prisoner in the Fleet 
*by Sentence in the Star-Chamber, did this 
© day suffler condign punishment for his several 
“ oftences, by whipping at a cart, and stand.ng 
“in tie pillory; and es their lordships were 
“this day informed, during the time that his 
‘body was under the said execution, audaci- 
‘ ousiy and wirkedly did not only utter suudry 
€ scandaluus Speeches, but likewise scattered 
€ divers copies of seditious Books amongst the 
“people that beheld the said execution ; for 
“«hich very thing, aıongst other offences of 
€ Jike nature, be hath-becn ccnsured in tbe said 
‘ court, by the aforesaid Sentence : it is there- 
€ fore by their loraships ordered, that the said 
‘John Lilburn should be laid alone with 
€ irons on hıis hands and legs, ın the wards of 
‘the Fleet, where the basest and meanest sort 
© of prisoners are used tn be put; and that the 
‘ warden ofthe Fleet take special care to hin- 
‘ der the resort of any persous whatsoever unto 
‘him; and particularly, that he be not sup- 
‘ plied with money from any friend; und that 
he take special notice of all letters, writings, 
“and books brought unto him, and seize and, 
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* deliver the same unto tlıeir Jord«hips, and take 
® notice fiom time t> time who they be that re- 
* sort unto Ihe said prison, to visit the sand Lil- 
* burn, orto speak with him, and inform the 
“ board thereuf. And it was lasıly ordered, 
“that all persons that shall be hereafter pro- 
€ duced to receive corpor.l punichment, accord- 
*ing to sentence of that court, or Ly order of 
“the board, slınll have tk ir garınents searched 
“before they be brought fort, und neitber 
“ writing nor other thing suflered to be abuut 
* them; and their hands likewise to be bound 
* during the time they are under punichment. 
“ Whereof, toscther with the utber premises, 
“ the said warden ofthe Tleet is hereby required 
®to take notice, and to have especial care, 
“that this thcir lordslips order be accordingly 
* observed 

* Exumincd per DunLer CARLETON. 


And the excecution of this latter Sentence in 
a ınost barbarous and Inhuman ınanner, was 
punctuully proved by sutiicient witnesses, as 
followetch; viz. Mr. Higgs his surgeon again 
testihied, 'Tuat that night Mr. Lilburn suffered, 
he wns had back to the Fleet, and he repairing 
to Dr. Grant, to crave his advice, he advised 
him to let his patient blood, to preyent a fever; 
and he accordingly came the next morning to 
tlie Fleet to let his patient Liood, and dress his 
sore3, but he found him locked up close in a 
room, and was by te olücers of the Fleet denied 
access unto him. \Vhereupon he im:nediately 
went to the warden, being then at West- 
minster, who denicd hım access to tlıe said Mr. 
Lilburn, till the afternoon that he came home: 
which was a great act of crueity, and much to 
the danger of Mr. Lilburn’s health, and wel- 
fare: and the next day they removed him down 
to the common gaol, where they luid him in 
irons, and sereral times wounded him, to the 
extreme hazard of his lite, and several times 
denied me access to hin in his extremity. 

Dr. Hubbard, Justice of the Peace, made 
oath to this effect: ‘That when Mr. Lilbura 
was prisoner in the Fleet, he was desired as a 
physician to visit him: and going so to do, he 
was again and again denied acccss to him : but 
upon much importun.ty t0 tlie warden, he was 
admitted to him, whom be found in an extreme 
violent fever, Iying in irons upon both hands 
and Icgs, to tlie extreme hazard of his life. 

Mrs. Mary Dorman further declared, That 
after Mr. Liswurn had suffered, she went often 
to visit bim, who was laid ın irons, and his 
friends denied access to him; and that the 
Otiicers of the Fleet stronzly endearoured to 
starve «1m: su that many tirues his friends were 
furced to bring his meat ı0 the poor men's bag, 
and give thein money to couvey it to him througlı 
a hvle in.a wall betwist them and him. Mr. 
Thom» Hawes further deciared, that alter Mr. 
Liburn sutfeied, he often went to visit him, 
and was beat bythe Gaolers, and was in danger 
to have loet his life for so domg; aud that they 
so stronuly luboured to starre Mr. Lilburn, 
ghat tlıcy were jorced to convey his diet to him 


by the poor men that begged at the grate: but 
tlıe Gaolers finding out that Mr. Lilburn got 
his diet that way, they dealt so cruelly with the 
poor men, that Mr. Lilburn was deprived ofthat 
way ol'reliet, and then lus friends got the son of 
one Arclıer that was prisoner in the next room 
to him, for accusing the deputy of Ireland for 
murde. ing one Esınond, to conrey his victuals 
to bin: which was done by stealth, through a 
hule where a board was pulled up in his floor, 
when the rest of the prisoners were at the chapel 
at service; and, my lords, divers times the 
conveying of his meat to him, cost him and hıs 
friends, upon the prisoners, &c. more than tbe 
wicat itself. 

Robert Ellis, some time a fellow-prisoner 
with Mr. Lilburn in the Flect, upon oatlı de 
clared before their lordships, that the ufhcers 
ufthe Fleet, after they brought Mr. Lilburn 
juto the common wards, used lim very barber- 
ously and cruelly, laying him for a long time ı0 
irous, keepirg his friends from him, and bis 
victuals, and several times had like to hare 
slain, and murdered hin, and he verily believes 
had effected it, if he had not helped him; for 
which they took his bed fram him, and put him 
off tie charity, aud kept him five weeks ın a 
dungeon, and bad like to bare murdered him, 
and afierwards removed him to tbe Kings 
Bench, that so they migbt the more easily have 
their wills of Mr. Lilburn, &c. 


Their Lordships being satisfied of the ınjus- 
tice and illegality of the proceedings, Mr. Brad- 
shaw said, That he conceired no man ’ssuflerings 
in the kingdom had been so great as his chent3 
were: for a gentleman to be so cruelly toıtur- 
ed and wlhipped, pilloried, gagged, close imprr- 
soned, ironed, beat and wounded, and that con- 
trary to law, is a cruelty unheard of, and there- 
fore hoped that for such unparalleled suflerings, 
and oppressions, the fair hand of’ their lordships 
honourable justice would give and reach hin 
forth unparalleled damages ; and though many 
of bis Judges that did him injustice be dead, 
yet lie hoped the hand of justice of tbeit ho- 
nours, joined with the honourable house Ol 
commons, will be so long, asto reach their 
living and surviving estates, and out of them, 
&c. make him speedy, large and unparalleled 
reparations. 


Mr. Cook then spoke in the behalf of Mr.Lil- 
burn (and afterwards printed his Argument), 
and said the punishment inflicted upon Im 
may be reduced to four heals: rg 

(1.) Imprisonment, whereby a man is burie 
alive, loses the comfort and benefit of his hie 
scnses, and is made * Corpus imnobile legis, 
the unmoveab:e subject of the law, or 238 dea 
carcase. It is true, that in itself it istheensmst 
of all corporal punishments: but, tle contnt- 
ance of it, makes it such a lingering corsurR?" 
tivn, that it is better to be upon the rack n 
hour, than to be imprisoned a year: 8 ıt 
better to be unce wet to the skın, ıhan 10 
subject tu a perpetuul dropping: especially ’ 
an active spirit, there is no such torment # 
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deprive lım of liberty; for active Theseus was 
condemned only to sıt still: there is no end of 
such amisery, as the heathen persecuting tyrant 
said, * Nondum tıbi redii in gratiam;’ to put a 
man out of his pain, wasalways counteda favour. 
But Mr. Lilburn’s imprisonment was aggra- 
vated by three steps or gradations. 1. A close 
Imprisonment, not the dearest friend to come 
to him; we do not find that any ofthe primi- 
tive Christians were used so by the tyrants, for 
then that heavy charge miglıt be answered in 
the scripture, ‘I was in prisun and ye visited 
€ me not ;’ extraördinary ınatterg of state and 
high concernments alwayS excepted; but the 
SUrgeun was not permitted some time to come 
to Mr. Lilburn to dress him, nor the pbysician 
when he was in a fever; a cruelty unheard of 
amongst the Turks: for they are careful of their 
slaves in their sickness, and fatten them, that 
they may endure their blows; but it is too pro- 
bable that those which were Mr. Lilburn’s ına- 
licious enemies, did too much thirst after his 
blood. 2. The keepers were ordered to take 
care that no money be conveyed to him, which 
argues that they had a desire to starve him: the 
Prophet saith, © It is better to die by the sword, 
€ than famine,’ wbich is the greatest of all tor- 
ments; for all punishments may be undergone 
by patience, but only hunger: which the more 
any man thinks by patience to overcome, the 
more violent it is. Undoubtedly, had it not 
been for the pity of some poor resolute fellow- 
prisoners, Mr. Lilburn had been starved to 
death ; far worse than any of the four Roman 
punishments, which were lapidalio, combustio, 
decollatio, strangulatio, stoning, burning, be- 
heading, and strangling. How severely, yet 
most Justly, did the same judges several times 
punish the intent to poison or destroy another 
m.ın? Thegoingabout to murder, nay, thegiving 
of thelye, because it is preparatory to ınurder, by 
rovoking quarrels, was censurable in that court; 
a multo fortiori, much more from the stronger, 
then in this case used, where there was so much 
cruelty inflicted, that death might probably 
have ensucd, had not God by his extraordinary 
mercy supported him in those sad afflictions, 
those unjust judges for transgressing not only 
the bonds of bumanity, but all the rules of 
their own ordinary justice, ought to make Mr. 
Lüburn auswerable satisfaction. 3. This Im- 
Prisonment was for about three years, until he 
titioned the parliament. Many times the 
rst motions of anger are not in a man's own 
power; because he would not accuse himself 
as they desired, they might have in a passion 
committed him, and the sun might have gone 
down upon their wrath; nay, the moon might 
have made her peragration, or. the summer 
season might have melted their frozen con- 
sciences, or the winter cold have allayed the 
heat of their malice, or the sun might have 
made his revolution, but their malice continued 
three years, and had not he been delivered by 
the justice of tlıe parliament, in probability 
migbt have continued for ever. 


(2.) Whipping, a most painful and shameful 


punishment ; flagellations and scourgings being 
for slaves and incorrigible rogues, and hedge- 
robberss. In 11 Elizabeth one Cartwright 
brought a slave from Russia, and would scourge 
him cruelly, for which he was questioned; and 
it was resolved, that England was too pure an 
air for slaves to breathe in; and it was often 
resolred in the Star-Chamber, that no gentle- 
man was to be whipped for any offence what- 
soever: it being well Foo that John Lilburn’s 
ancestors have been encieut gentlemen, and 
that which these Judges could not be ignorant 
of, especially the Earl-Marshal, wbo is pre- 
sumed to know all the ancient gentry in the 
un: But the like whipping was never 
read of amongst the Assyrians, Persians, Gre- 
cians, or Romans. For, 1. It was from the 
Fleet to Westminster (above a mile distance) 
a great concourse and confluence of people 
looking upun him, as if he had been some mi- 
serable slave. 
three steps & blow, 500 strokes at the least; 
for oue Mr. Smith, a merchant, that went 
along with him, testified that so far as he was 
able to judge, he received 500 or 1000, bat of 
the first he was most certain; and this was 
with a treble-corded whip, with at least twenty 
knots upon it. 

Amongst the Romans no malefactor had 
ever above 40 stripes, and every stroke stood 
for three stripes, for the whip was of three 
thongs: and but one knot at the end of every 
thong. St. Paul received thirty-nine. stripes, 
which was but thirteen blows. Not long sınce 
in Orleans, a priest was sentenced to be 
whipped for fornication, having abused a poor 
maid, telling her that their popish St. Francis 
would come and lie with her such a night, at 
which time he personated and feigned himself 
to be St. Francis, and was taken in bed with 
her ; and it was earnestly pressed by the king’s 
Advocates, that he might receive 14 blows with 
a three-corded whip, which is constantly used 
for such castigations, because it was an abomi- 
nable wickedness : but the Judges would not 
suffer him to have above 13 blows, because 
ampliandi sunt favores, favours are to be in- 
larged, And ın doubtful matters it must al- 
ways be presumed for clemency and gentle- 
ness ; according to which account, Mr. Lilburn 
received 10,000 stripes : for in every blow tbere 
was: 20 stripes, by reason of the 20 knots, which 
being multiplied is 10,000, and in every stripe 
there was shame and pain, compression of the 
flesh, bruisings and effusion of blood. 

(3.) The Pillory, a punishment something 
painful, but exceeding shameful, and most ter- 
rible to a generous nature, to stand two hours 
in open view of allmen, as if he had been un- 
worthy to tread upon the earth, the sun shining 
very bot upon him, and not suffered to keep on 
his hat; and this immediately after bis cruel 
wbhipping, that so they might put him to all the 
torture and pain that they could, argues abund- 
ance of wrath and malice. This punishment‘ 
of standing upon the pillory, was first invented 
for Mountebanks and Cheats, that having 


2. He received every two or . 


vr | 
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gotten upen banks3 and forms, to wrong and 
abuse the people, were exalted in the same 
kind, to stand conspicuous to tbe view and 
open shame of the people; but for a gentleman 
to be so served, was never heard of, unless by 
that cruel covrt. 

(4.) Gaggiug, an unmanty and barbarous cru- 
elty, to be exercised upon beasts, not men, for 
man differs from brutes both ratione et oratione, 
in reason and spedch; a punishment never 
heard of in any age; cutting out of tongnes, 
and perforation, in cases of blasphemy have 
been heard of, but never in a matter of such a 
nature ; and tlıts to continue for above an hour, 
till the blood gushed out of his mouth, as if 
they wonld havc plucked his jaws in pieces, and 
all this for nothing; O insufßferable torments ! 

So that by his Imprisonment he was made a 
stock, a dead trunk, or picture of a man, tlıat 
hath eyes and sees not, hands and handles not, 
&c. By Whipping they endeavoured to make 
him a rogue, or a slarc; by the third punish- 
ment of the Pillory, to make him a cheater, 
guilty of forgery and perjury; and by Gagging, 
to: make hun a, beast, and so upon the whule 
matter to deprive hım of his reasonable soul, 
such cruelties that were never invented but by 
tygers and wolves in huınan shapes * ferocitas 
‘“loporum, in humana figura.’ But then the 
persons that were su cruel and tyrannical ag- 
gravates the offence. 1. This cruelty was 
commanded to be executed by an eminent 
court of justice, professing christianity, © Pes- 
° sina est injustitia que fir sub colure Justitiz : 
it is the greatest injustice to oppress aud do 
injury, under a pretence of justice. How often 
was it resolved in tbat court, that for a Justice 
of peace or constable to commita riot, was ten 
times more severely punishable than in a 
Common person, because it is to use, or rather 
abuse that sword of authority, to commit or 
countenance an unlawful action, which was 
ordained and put into their hands to suppress it. 

2. The eminency of tlıee persgns augments 
the offence, “ qualitas person& auget pecca- 
tum ;’ for a gentleman to act against the fule 
of tbe law and gentility, is more reprebensible 
than in vulgar persons. It was called the 
Court of Stas-Chamber, from the eminency of 
the persons, which were Judges : stars of the 
greater magnitudes, as being the highest court 
of ordinary justice; but Mr. Lilburn’s Judges, 
instead of putting on the garınent of Justice, 
were cloatbed from head to feet, and their con- 
science oiled and moistened, with cruelty and 
injustice mixed with the most poisoned malice 
that ever entered into the hearts of any judges. 
And thaugh some of them be dead, yet Justice 


lives though the party be dead: whatsoever be- 


u 


comes of them, their estates ought to make sa- 
tisfaction according to their owü rules, ‘ qui 
“ non luet in curpore, solvit ın bursa ;’ be that 
suffers not in his body, ınust suffer in his purse. 

A’ principal actor in.ıthis bloody tragedy, was 
the Lord-Keeper Coventry, not less eminent in 
cruelty than iu place, judge of the highest seat 


- of mercy, the Chancery, which abated the edge 


E 7 


of ıhe law, when it is too keen; for the chief 
Judge of merey to degenerate into a savage 
cruelty, not heard of amongst the Barbarinıs, 
how heinous is it? Not to speak, any thing of 
the decapitated archbishnp, thet monster of 
cruelty, and subtlety, whose estate we fear is 
dead with him, and therefore little can be ex- 
pected froin it. - 

The bishop uf London, tlıen Lord-Treasurer, 
wasa principal sentencer of Mr. Lilburn : by 
their own canons, no bishop ought to have a 
hand ın blood, because they pretend to be mild 
shepherds, but cruelty was their genius. 

The earl of Arundel was of an imbittered 
spirit against Mr. Lilburn, oothing but corporal 
panishment would allay the heat of hıs malıce ; 
who being Earl-Marshal, could not be ignorant 
that John Lilburn was a gentleman : for hin 
that by his place was to protect all gentlemen 
from injuries, and should scorn to be active ig 
the inflicting such corporal, ignominious, cruel 
punishments upon a gentleman, is a transceud- 
ent trangression against the laws of state and 
honour. It hath been censurable in that court, 
to speak contemptuous words of a gentleman; 
and how often had he ordered satisfaction, for 
sayıng such a one is no gentleman? And yet 
the same court and persons not only to say a 
gentleman is a rogue, but so to use him, as Mr. 
Lilburn was, is (he greatest scandal to the 
petir Justice of the kingdom, that hatb been 
senrd of. 

The Judges assistauts, that are called the 
€ Fathbers of the Law,’ and are said to carry 
law in their breasts, for them to begin and pru- 
mote such an unjust and illegal Sentence, fur 
them that are set as centinels to watch over 
and preserve the peopie’s liberties, to betray 
a poor gentleman iuto ıhe hands of merciles 
men, was an oflence of an exceeding high na- 
ture : for had they declared the illegality of 
those proceedings, and protested against it, as 
by virtue of their places (in duty) they ougbt 
to have done, it might have prevented the sen- 
tence. If the proceeding had been regular by 
Informations, and Examinations, or ofe len, 
as it was not, unless there had been some direct 
pruof or speaking circumstance of very proba- 
bie presumption, that Mr. Liiburn had been 
guilty ofsome high crime; ut had been a griev- 
ous thing in them to have assisted ia so cruel 
punishments. But when the pretence was no 
other, but enncerning some of Dr. Bastwick’s, 
Mr. Burton’s or Mr. Prynnoe’s Books, which 
they knew could not be any breach of tle 
peace, and that in the Star-Chamber, where 
tbere was no information, as in Mr. Lilbu:ns 
case, to administer an Oath, was all oe with 
the High-Commission, and directly contrary t0 
the Petition of Right, in 3 Car. and Justice Jones 
had no reason for inflicting the corporal pu- 
nishment. 

But because Mr. Lilburn was a young mar, 
therefore it was fit he should be punished : Is 
not this to turn Justice into wormwood ? Such 
Judges have ever been the most dangerous pests 
to a state and kingdom, and in former times, 
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for less uflence, most severely punished in their 


persons and estates. The lord Cottington 
ibirsted exceedingly after the blood of this 
poor gentleman, and the bigh-commissioners 
hhad.thejr hands ns deep as auy of the rest, in 
regard that Ly their warrant he was first com- 
mitted : the most unjust and tyrannical that 
ever was heard of, to command a poor gen- 
tleman to be sent to prison, without conventing 
him before then, or aking him whether he 
was guiliy of any misdemennor : a mare usur- 
sation of autberity, taking she sword of justice 
into their own bands, not earing to destroy a 


poor gentleman, so as they might curry favour 


with tlie prelates their grand patrons ; those 
high-conimissivners making themselves Judges, 
gaulers, and exccutiuners, and what not, to de- 
stroy the ininocent, 

It is considerable what punisbment the 
Gaulers and Executioners of ıbis cruel Sen- 
tence have deserved: for however ifa writ be 
directed to a sheriff, commanding him to take 
tlıe body of one who is a peer of ıhe real, or 
a privileged person, the oflicer is excused by 
his warrant. ; yet when punishments are clearly 
agaiust the law of God, nature, and nations, 
which prohibit all such cruelties and inbuma- 


nities ;, to make them bleed for the blood of 
Mr. Lilburn, would be an honourable piece of 


Justice, and a precedeut of much safety to the 


snbjects in after-times, and oflicers would not 


dare to be so unmercifully cruel ; as the sheriffs 
siwarted for tlie Ship-Nloney, though tbey had 
process from the Exchequer. 

Mr. Lilburn’s eufferings are beyond expres- 
sion, and no honest heart but is feelingly sen- 
sible of every blow that was given him; in his 
Imprisonment, \Vhipping, Pillory, Gagging, 
Beatings, Hunger-bitings, and the Irons laid 
upon kim, every truec-hesrted Einglishman, that 
stands for the laws and liberties of the subject, 
was so used, and abused; for it might have 
beeu any such man’s case, as wellashis. His 
estate quite exhausted by their cruelties, his 
trade lost, whereby he gained his livelihood, 
being before that time in a hopeful way of a 
merchant, and well kuown to be very indus- 
“ trious in bis calling; a man active for the pub- 
lic, and by his-merits hath procured the title 
of lheutenant-colonel in the’present wars : what 
damages tlıe parliament will be pleased tn ad- 
judge and order him, be humbly submits to 
their great wisdoms and bonourable justice: 
certainly not any of them would have suffered 
50 much for ten thousand paunds. 

It is the Lord’s great mercy that he is yet 
alive, having conflicted with, and gone through 
such a sea of punishments and miseries. Trae 
it is, that in point of reparations, there is no 
proportion between money and such corporal 
punishments, to a generous spirit: yet as there 
was never ınore indignity and a greater disho- 
nour to the justice of the kingdom, than by 
this wicked Sentence, and the cyuel execution 
thereof; thereby.proclaiming it to all the world 
that an English gentleninn must be made a 





slave, to satisfy the malicious and virulent ihu- 
mours of a tyrannical cowrt of justice:: 

So it will be a very grent honour and repara- 
tion to tbe Public Justice of ıhis land, to give 
and adjudge Mr. Lilburn exemplary and pro-. 
portionable damages, to be levied out of the 
estates of his umjust and: malicious Judges, 
through whose injustice he not only sufferei 
such craelties for three years, that not one of 
them would have suffered the like, nor received 
one ofhis stripes for mauıy thousands ; but lost 
his trade and livelilwod. 

The judiciel law was blood for blood, an eve 
for an eye, tooth for tooth, &c. Daniel’s ac- 
cusers were cast into the den of lions, with 
their wives and chrldren, though Daniel had no 
hurt by a miracle of mercy; by the equity and 
morality whereof, Mr. Lilburn onght to have 
good and proportionable reparation out ofthe 
estates of his unjust judges aud tormentors, 
wbo sought for his blood : but tlıat God pre- 
served hin by lıis extraordinary love and fa- 
vour. 

That all drooping spirits may chear up and 
be encouraged, that Justice will run down like 
a mighty stieam, when it shall be executed 
upon the greatest oflenders: as now tlıere is 
good hopes that Mr. Lilburn shall by ordinance 
of parliament have speedily gnod damages, an- 
swerable to his great sufferings, ordered and 
adjudged hiın, to be raised out of ıhe estates 
of his unjust judges, that may be paid unto 
him without further expence, who hath been 
at such extraordinary charges about the same, 
that so his reparation may be not only just, but 
seasonable, by which he shall be obliged to 
venture his life, and all that ıs dear to him, as 
formerly he hath done, for his honourable 


Judges in. parliament assembled. 


Whereupon tlie Lords made the following 
Order ; 


‘ Die Veneris, 13 Feb. 1645. 
‘ Whereas:the cause of John Lilburu, gent. 
“ came this day to a hearing at the bar by his 
€ counsel, being transmitted from the house of 
€ CoW"RLmons, oonoerning & Sentence pronounced 
© against him in the Star-Chamber, 18 .Feb. 
< anno 13 Car. reg. and after an examination 


‘ deration of the said Sentence; it is'this day 
‘ adjudged, ordered, and determined by the 
‘ lords in parliament assembled, That tlıe mid 
‘ Sentence, and all proceedings thereupon, shall 
‘ forthwith be for ever totally vacated, obliter- 
‘ ated, and taken off the file in all courts 
‘ where they are yet remaining, as illegel, and 
© most unjust, against the liberty of the sub- 
‘ ject, and law of the land, aud Magna Charta, 
‘and unfit to continue upon record: And 
“that the said Lilbum shall be for ever ab- 
€ solutely frecd, and totally discharged from 
‘ the said Sentence, and all proceedings there- 
 opon, asıfully and amply, as though. never arfy 
© such thing had been. And that all estrest 
‘“ and process in the court of Exchequer, for 
‘ levying of any:Fine, (if any 'such be) shall be 


€ of the whole proceedings, and a due consi-. 


„An stk sum Mi ten the 
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“ wbolly cancelled- and made void; any thing 
* to the contrary in any wise notwithstanding, 
‘ Jon. Browne, Cl. Parl. 


But not assigning ıne any reparations in that 
Decree (the doing of which the house of com- 
mons left unto tlıem, and the lords according, 
to former custom looked upon to be their right 
in law to do), I prayed their assiguing me par- 
ticular reparations accorling to law and justice, 
out of the estates of my unjust judges, that had 
done me so much wrong; upon which new ad- 
dress to them, they did upon the 5th of March, 
1645, order and decree, and assigned to be 
paid unto the said John Lilburn, the sum of 
2,0001. for his reparations, which for many 
reasons (us their being aiding in the wars to the 
king, &c.), they fixed upon the estates real and 
Ba of Francis lord Cottington, sir Fraucis 

indebank, and James Iugram, late Deputy- 
Warden of the Fleet; and afterwards by ano- 
ther Decree for the present levying thereof, out 
of their lands, at eight years purchase (as they 
were before the wars), with the allowance of 
interest at Bl. per cent. per ann. in case of ob- 
struction ; for all or any part ofit: and to ıhis 
purpose caused an Ordivance to be drawn up, 
which fully passed their house the 15, 20, aud 
27th of April, 1646, aud alterwards trans- 
mitted it to the house of commons, wbere by 
reason of my bloody adversary old sir Henry 
Vane’s interests, and of my imprisonment by 
Manchester’s means in the Tower of London, 
it lay asleep ull the 1st of August, 1648, at 
which time 7 or 8,000 of my true friends in 
London, sigued and caused to be delivered a 
Petition to the House of Cominons for my li- 
berty, and the passing of the said Ordinance. 
Whereupon the house made this Order: 


* Die Martis, 1 Augusti 1648. Sir John May- 
© nard, sir Peter Wentworth, lord Carre, col. 
€ Boswel, col. Ludiow, Mr. Holland, Mr. 
< Copley. 

€ It is referred to this committee, or any 

“five of them, to consider how colonel John 

‘ Lilburn may have such satisfaction and allow- 

* ance for his sufferings and losses, as was for- 

* merly intended him by this house. 

‘ Henry Eısynor, Cl. Parl. Dom. Com.’ 
Upon which Order I got the Committee to 
meet, and preferred a Petition to them. Upon 
which Petition, the Parliament having ze 
of all that part of the iord Cottington’s Estate 
that I should bave had, unto the lord Say, and 
also compounded with sir Francig Windebank’s 
heir; the said committee were pleased to fix it 
entirely upon the Lord-Keeper's estate, as the 
rincipal guilty man ; of which, when the young 

Tora Coventry his son and heir, heard thereof 

in France, he came posting to Eugland as ın 

amaze, fearing what such a precedent might 
bring upon him, if bis futher's Estate (then 
dead) should be comıpelied to make me satis- 
faction ; hie being so capital in injustice, that 
if that course should le taken, his estate left 
hin by his father (if it were trebled) would not 
satisfy for his father’s palpable injustice com- 


mitted in his life-time. And Manchester ber; 
in the said Bryers with his futher, being 3 v.- 
Just as the other, and having a brother, 1: 
George Montague, and other considerable :- 
terests in the house of cammons, so phed ik: 
friends there, that they put a stop tn the se 
reading of the aforesaid Ordinance. Whic ! 
first fully understood by the Speaker's me:x. 
then my great pretended friend, who one dıy 
began to reason with a member of ıhe bw 
(and my special friend) about the unres- 
ableness to fix my reparations upon the Exzt 
of the deceased lord Coventry ; nay, ortors 
me any reparations at all out of the estitu: a 
those persons that did me wrong, for fear te 
precedents m time might reach to themielre. 
‘ For sir,’ said the Speaker, as tbe ment 
told me, “ if my son and heir should be latk 
‘ın law, to make satisfaction to all those mr 
‘ (out ofthat estate I should leave him) ıka I 
* have in the eye ofthe law wronged (by sigam: 
* Warrants, Orders, and Decrees, by the + 
‘“mand of my Pan) he would soon be: 
“ beggar, althouglı I should leave Lim 5 
‘ 6,0001. per annum;’ and therefore desired!x 
said meınber’s concurrence with him. Andt: 
the clamorous importunity (as they calkd !' 
of me and ıny friends, to give me reparzuok: 
but yet to do it in such a way, that ıhe prec® 
dent might not in future make tliemsclres am 
for their injustice to particular men. Of «hd 
when the said member told me, he said, ter 
were resolved to make the commonwcalh u 
pay-master out of the public Treasurr, and © 
lour over the justness of it with this pr 
tence, © 'Ibat Cottington’s estate, &c. formeit 
“ assigned me, they had since dispo«ed ot K° 
€ the commonwealth’s usc to the lord Sar; x 
* therefore now it would be no injustice to ® 
< commonwealth (althouglı in the StarChar 
* ber it never wronged ıne) to pay me mr ref 
© ration.” And so finding I was like to bei 
fled, I delivered the under-written to eves X 
dividual member of the honourable bowe « 
commons. 


“ The Humble REmENBRANGE of Leuent 
“ Colonel: Jolın Lilburn, Sept- 4, 16%. 


“« Honoured sir; Vouchsafe to take m* 
and seriously to consider, That the first " 
this present parliament sat, which is now 2" 
full 8 years ago, I presented an humble Pets" 
to the house of commons, for Justice and rel: 
against the cruel Judges of the High-Comn® 
sion-Couct, and the Star-Chamber; and 1" 
the honour (the same day it was ee hit 
be one ofthe first prisoners ın land DE 
was ses at liberty by tbis parliament, en 
received a speedy, full, fair, and cafdid 5 j 
ceeding, in the hearing and examinif? ii 
tyrannıcal sufferings : But hy reason of zer 
plicity of public business, and other great 2 
structions, I have not as yet been able W’" 
tain to ıhe full end of my legal and just IP 
tation and right, viz. De for gi al 
sad, and tormenting suflerings, by ehe ID 
unjust and unrighteous Judgen—»* 
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also favourably to take notice, That upon the 
ist August last, there wns an humble Petition 
presented tothe honourable house of.commons, 
subscribed by many tlıousands of honest citi- 
zeus, &c. humbly to desire you 'to put me 
ın full possession of all yaur hy-past just Votes 
about my foresaid sufterings. Upon reading 
and debating of which Petition, as in answer to 
that particular of it, yonr house were pleased 
to make this ensuing order : 


* Die Martis, 1 Augusu, 1648. Lord Carre, 
< Sir John Maynard, Sir Peter Wentworth, 
° Col. Boswel, Col. Ludlow, Mr. Copley, 
“ Mr. Holland, 


* Itis referred to this Committee, or any five 
€ ofthem, to consider how Colonel John Lil- 
© burn may have satisfaction and allowance for 
© his safferings and losses, as was formerly in- 
€ tended hin by his house. 
| t Herner Eısynor, Cler. Dom. Com. 

Unto which saiıl Committee at their first 
sitting, I presented a Petition; tbe Copy of 
which tlıus followerh : 


“ To tbe Honourable the Committee of the 
€ House of Conımens, appointed.to consider 
of Lieut. Col. Lilburn’s Business, in refer- 
< ence to the Star-Chamber; The Humtle 
€ Perıtıon of Lieut. Col. Joun LiLpuxn. 


€ Sheweth,; That besides your Petitioner’s 
€ sufferings by reason of his banishment into the 
* Low-Countries, he was first cummitted by 
“ Dr. Lamb, Gwyn, Aylet, 1637, and afterwards 
€ had three years imprisonment, in the commnn 
© gaol of the Flect, being whipped from Fleet- 
€ Bridge to Westminster, and enduring the 
€ cruel torıment of above 500 stripes with knot- 
* ted cords. ‚Afterwards being set in the pil- 
* lory for ıhe space of two hours, and by James 
* Iugram, deputy-warden of the Fleet, gagged, 
* tearing his jaws almost in pieces, withnut or- 
“der; which Seutence was given by lord- 
© keeper Coventry, earl of Manchester, lord- 
* privy-seal, lord Newburgh, sir Henry Vane, 
“sen. lord chief-justice Bramston, aud Judge 
* Jones. Aud after the barbarous execution 
* ofthis Sentence, being April 18, 1638, ıhe 
€ said lord Coventry, archbishop of Canterbury, 
* bishop of London, earl of Manchester, earl 
* of Arundel, earl of Salisbury, lord Cottington, 
< lord a Daran secretary Conk, and Winde- 
€ bank, passed another Sentence, in effect for 
€ the starving of your petitioner, and for the tor- 
© menting of him with irons upon hands and 
© legs both night and day ; and by keeping bim 
* close inthecommon gaol ofthe Fleet, froın.che 
€ speech of any.of bis friends: All mhich was ex- 
* ecuted with the greatest cruelty that could be 
* for the space ofalmost 3 years tagether, to the 
* apparent hazard of his lıfe, both by starving 
“him (which was with all art and industry seve- 
‘ ral ways attempted) ; and also by several as- 
‘saults made upon him by the said Warden’s 
‘man (instigated tbereunto by the sutd De- 
‘ puty-Warden, to tlıe maiming and wounding 
‘ lim, wbereby to this day be is totally depriv- 

voL. 18. 
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“ ed oftbe use oftwo ofhis fingers) : All which, 
‘with much ınore, too tedious to be here iı- 
‘ serted, was fully proved by suthicient Witnesses, 
‘ before a Committee ot your house, whereof 
“Mr. Francis Rouse bad the chair; upon 
‘ wiiose Report made, May 4, 1641, your house 
‘“ voted, “that the Sentence in ıhe Star-Cham- 
© ber given against the suid John Lilburn, and 
*“ all the proceedings ‚thereupon, was illegal, 
“ and’against the Liberty pf the subject, aud 
‘also, bloody, wicked, cruel, barbarous, and 
‘* tyrannical; and that he ought to hare good 
‘*“ reparations therefore’ Which Votes, by 
‘reason of multipliciiy of business in your 
“ house, cost your Petitioner söıne years of imy 
‘ portunate and chargeable sttendance to get 
‘them transmitted to the Lards; wlich was 
‘ obtained in February, 1645, the 13th day of 
“which month, your Petitioner’s whole cause 
“ was effectually opened at the kırds bar, by his 
‘ learned counsel, Mr. John Bradshaw and Mr. 
‘ John Cook ; and ıhere every particular again 
‘“proved upon oath, by testimony of people of 
‘ very good quality, whereupon they concurred 
‘inall things with the house of commons, sav- 
“ing in the matter of Reparation; but upon 
“the delivery ofa true Narrative, (which your 
‘ pelitioner wiıh his own hands in the same 
‘ month delirered unto every individual lord) 
“they made a further Decree, that your Peti- 
“ inner should have 2,000/. reparations out of 
“ıhe estates of ıhe said lord Cottingion, sir 
° Francis Windebank,. and James Ingram, for 
“the rensons alledged in an Ordinance which 
‘ıhey passed in April, 1616, and transmitted 
‘to your house; where it hath lain dormant 
€ ever since, and is now referred to the consi-- 
‘ deration of this honourable Committee. 

* Now, forasmuch as’by the judiciwl laws of 
‘“ God, which are the pure laws of right reason, 
* he tlıat wilfully hurtech his neighboar is bouud 


to the performance of these five things: 1. 


<< If it be a blemish or wound, like for lıke, or 
‘£to redeem it with money, tliereby to satisfy 
‘< him for his wound. '2. For his-pain and 
‘€ torment. 3. For the healiug. 4. For his 
© < loss of time in his calliog. 5. Far the shame 
‘& and disgrace :’° All which are to be consi- 
‘ dered according to the quality of tbe person 
‘ damuified : Which reparations are to be paid 
‘“ out of the best of the goods of Iınn that dum- 
“ nified Ian, and that without delay. N 

© And asthe law of God, so the laws of this 
“ nation do abhor, and have severely punislied, 
‘ above all persons, Judges, many times witb the 
‘loss of their lives and estates, who under 
€ colour of law have violated their oaths, and 
‘ destroyed the lives, liberties and propertues of 
“the people, whom by law they should have 
‘“ preserved: as may be instanced by tie 44 
“ Judges and Justices hanged in one year by 
“king Alfred ; divers of them for less crimes 
‘than hath been done in the case of your Peti- 
“tinner; as may be read in ıhe Law-Book 
‘ called, * The Mirror of Justice,’ p. 239, 240, 
“241, &c. translated and reprinted this very 
‘ parliament: And by Justice Ihurp, in Edar. 

48 - 
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° 3’, time, who was condemned to death for the 
€ riolation of his oath, for ınking small sums ol 
* muncy in causes.depending before him; as 
€ appcars in the third Part uf Coke's Institutes, 
« fol, 155, 156. And t,y he Lord Chief Justice 
< }resilian, &c. who in full parliament in Rich 
°®'s time, was attached as a Traitor in tbe 
* foreno »n, and ha bis throat cut ut Tyhurn in 
the itternooun, * becaus be had given it unde: 
* < tishaud, that the king miglit create unto hım- 
© gelf, ar his pleakure, an. the: ruleto walk In. 
© ıhan ıhe law ofthe land |.rescrı! es hım ;’ a- 
*appears by ıhe Pusament Records ın ti. 
* Tower, bv mıny of your own Deciaration-, 
° and uls » ty the Chramicies ot Eugland. 

‘ Nuw, for as much as your Peiitioner’ 
* sufferings bare ben unparalleled, and t.is 
# prejudicz su-tained thereby altsgeti.er unre- 
* parable, having lost Las Iinbs, &c. And toı- 
€ ssınuch as by ıhe law of God, nature, aud 
© nations, rej.arations for hurts and damages 
* received, vug:ıt to be satistied as far as may 
€ be in all peisons, t-ou.h done by accıdent, 
“ and not intentionally, and ılwugh through ig- 
< sorauce: much more whe. the persons uf- 
€ fendıng did it knowingly, and on purpose, in 
€ the face, nay, in spıite of the fundamentul 
“laws of the land, which tliey were suorn to 
* prescrve : And for that the 1eparations in the 
€ said ordinance assigned do scarce amount to 
© what your Petitioner spent in his three years 
* sad captivity, and his uow almost e:ght years 
© chargeable attendance, in suing for it, besides 
€ the Iosa of a rich and profitable trade for ele- 
‘ ven years togetlıer, and his wounds, torments, 
< smart and disgrace, sustained by his said ty- 
€ rannıcal sentences. 

° He ıhereiore humbly prayeth the favour 
‘ and justice of this honourable Committee fur 
‘ some considernble augmeiftarion of’ his said 
€ Reparations; and the rather, because his fel- 
< low-suflerer, Dr. Bastwick, had 4.0004. Re- 
“ paratıons allotted him, whose sutlerings, he 
© submissively cunceiveth, was nothing nigh so 
‘ greut, in torment, pain, and shame, as your 
* Petitioner’s. And forasmuch as the now lord 
€ Coventry, son and heir to ılıe aforesaid lord 
* Coventry, hath walked in his father’s steps, in 
€ enmity to the laws, liberties, and freedom of 
© the nation : By being ın arms atthe beginning 
© ofthe wars against the parliament, and made 
€ his peace iR ıhe earl of Essex for a small 
< matter, and batk since deserted the kingdom, 
“living ım France privately, receiving the pro- 
< fits of a vast estate which bis father left him : 
© And forasınuch as his said father (tbe late 
€ lord Coventry) was the activest man in iafring- 
“ing the laws and liberties of the nation ; al- 
© thnugh a lawyer aud Judge, sitting oa the su- 
< preme sent of justice; and a person, as is 
“.groun.lediy conceived, wio got a great estate 
* by corraption, and particularly a man that 
‘ re passed, as chief judge of ıhe court, 
© but che aforesaid sentences against your Pe- 
 uitioner: And in regard the estates of the 
© said lord Cottington, and sir Francis Winde- 


* bauk, by sulbsequent orders of besh houses 


* upon urgent occasions, are much entangled 
‘ and altered from the condition shey were ın 
“in 1646, wheu the lords ordered your Pet. 
‘ tioner 8,000 marks out of them ; and for that 
‘ the estate of James Ingram cannot be found, 
‘nor at present cume by: Your Petitioner, 
‘therefore, most bumbiy prayetb, that the 
‘ greatest parı, if uot all your Petitioner's Re 
' parati ss, ınay be fixed upon the sad now 
‘“iord Coventry’s estate, 10 be immediately 
© purd your Petitioner ; or else that his rent, 
‘ und the profits of his woodsand goods, may be 
“scizd in the respective connties wbere 
“ he, for the satisfyıng thereof ; tbar your Petr 
‘ tioner may no longer run the hazard of ruin 
“io hun aud his, by tedious delays, having al- 
“ readiv contrac ed the debts of muny hundıed 
€ puunds, occasıoned by the chargeabie prose- 
‘ cutiou kereif. And that if you shall thınk ft 
‘to conjınn any other wich him, that it may be 
© principaliy the judges of the law ; who ought 
‘to have ten piloty and guides unto tbe rest 
°o: ıhe ju.g°s of that court, nho were lords, 
© and persot» unt knowing the law. And your 
‘ Petitioner »hall ever pray, &c. 
Jous Lit auax.” 

“ Aftoertl,e reading of which, tney entered 
into a serious Aeb.re of the whule basıness, and 
thereupon passe se eral Votes 10 be heads 
an Orainance, t> le drawn up and reported to 
the house, byti.e richt hon. the lord Carr, 
chairınan to the said comınittee ; who accord- 
inely reported the Procceding» and Votes of 
the sald comınitt: e ta your house, who approw- 
ed ol the said Votes, and ordered an Ordinarce 
to be presented to the house corsonaut there 
unto, which was accordingly done by tbe lurd 
Carr; which Ordinance hath been once read 
in your bouse: The copy ot which thus fol- 


lows ; 


“ An Ordinance of the Lords and Commons #- 
€ sembled in parliament, for the (aisinz of 
© 3,000/. out uf the real estate of the late 
° Thomas lord Coventry, Inte Lord Keeper 
© of tlie Great Seal of England, tor and t0- 
© wards the reparation and damages of John 
€ Lilburn, gent. which he sustained by virtue 
< and colour of two Seutences given and 
* made against him, in the late Court of Star- 
< Cliamber, the one the 13th Feb. 1637, U 
* other the 18th April, 1638. 


* Whereas ıhe cause of John Lilburn gebt. 
* concerning two Sentences pronounced against 
« kim in the late cowrt of Star-C hamber, 13th 
* of February, 13 Car. regis, and 18:5 of April, 
°14 Car. regis, were voted the 4tlı of sn 
© 1641, by the hause of commons, to be illega), 
‘and against the hiberty of the subject, and 
“also blondy, wicked, cruel, barbaruw, 20 
€ tyrannical, which were transmitted from tbe 
‘ said house of commons unto the house ol 
& jords ; who thereupon, by an order or decre®; 
‘by them made 1Sth of Feb. 1645, adjadgel 
“ aud declared the said proceedings of the sard 
< Star-Chamber, against the said Jobn Lilburn, 


‘ 00 be illegal and geont unjast, and agninst (0 
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< liberty ..of che subject, and Magna Charta, 
“ and unfit to continue upon record, &c. And 
© by another order or decree, made by theın 
© the said lords che 5th of March 1645, they as- 
“ sıgned to be paid unto the said John Lilburn 
“ the sum of 2,0008. fur his repararions; and 
® the said house of peers then fixed that sum 
© upon tlıe estates real and personal of Francis 
< lord Cottington, sir Francıs Windebank, and 
* James Ingram ®, late deputy-warden of ıhe 
© Fleet: and afterwards for the,present lerying 
© thercof, with allowance of interest, in case of 
© obstructions, while the same shuuld be -in 
€ levying, sud of such parts as should not be 
° forıhwith levied ; ıhe said house uf peers did 
“ cause an ordinaace to be drawn up, and pans- 
© ed the same in their house, the 27th of April 
“ 1646, and afterwards transmitted the same Lo 
© the house uf communs for their concurrence ; 
© with whom it yetdependeih. And forasmuch 
“ a3 siace that transmission, all, or ıhe greatest, 
* of the estates of ıhe said lord Cottington, and 
“sir Francis Windebank, is since by 
“ houses disposed of to other uses; and tlıe 
© esıate uf be said James Ingram is so small 
“ and wenk, and so entangled with former in- 
* cumbrances, that it can aflord little or no 
“ part unto the said John Lilburn of tbe said 
“ reparations: And for that the said late lord 
© Coventry was the prineipal judge, and chief 
* actor, in giving of both the said ıllegal Sentences 
“ in the sard court of Star-Chamber ; and for 
* the barbarous inflicting of panishments there- 
“ upon. Therefure,and for satisfactiom ofthe said 
“ 2,0008. and for the iscrense of reparation unto 
“the said John Lilburn for his extraordinary 
“ wrongs, suflerings, and losses thereby sustain- 
“ ed, and the long time hitberto elapsed withaut 
“ auy satisfaction ; the lords and commons 
€ sssembled in parliament do ordain, and be 
“it bereby ordained by the said lords and 
“ commons, and by authority ofıbesame; That 
‘“ thesnid John Lilburn shall receive the sum of 
* 3,0004. out of all, or any the manors, mes- 
© suages, lands, tenements, and heredjtaments, 
< wbereof he, the said late Thomas lord Cuven- 
“ tzy, or any otber person or persons to or for 
© his use, or in trust for bim, was or were seized 
* in fee-simple, or fee-tail, or oiherwise, at the 
* time of che said sentences or deerees, or of 
* either of them, in the said late court of Star- 
‘ Chanıber, or since within the kingdum of Eng- 
‘land, or dominion of Wales, any order or or- 
‘ dinance heretofore made by either or both 
* houses of parliament for the employment uf 
‘the estate of the said late Thumas lord Coven- 


RE TEEN EEE TEE EEE 
® < But the lord Roberts, the lord Wharton, 
t &cc. told me several times, if their estates bad 
‘ not been under sequestration by ordinanoe of 
‘ perliameut, they would never bave gone 
$ about to fix my reparatioas by ordinance, 
* (which they must needs then do, to take off 
* the sequestration) but have issued out a de- 
€ cree aud exien: under the Great Seal, immedi- 
‘ately to have pur me in present possession uf 
a 2 which they seid was their right by 
wto do.’ 


‘try tothe contrary bereof, in any wise not- 
* wıthstanding. And for the morespeedy levy=- 
“ing of the said sum of 3,0008. it is further or 
€ dered and ordained, that the several and re- 
€ spective sheritis, of tlıe several and respective 
* tounties within Eogland and Wales, wherein 
“ any ofthe said lands, tenemeuts, or heredita- 
* ments do lie, shall forthwith upon sight, and 
‘ by sirtue of this ordinance, cause an inquisi- 
“tion to be made and taken, by the oaths of 
© 12 or more lawful men, where tlıe samıe lands 
‘ do lie, and what the same are and do contain 
® and of the clear yearly value thereof, over and 
* above all charges anıl reprises: and after such 
* Inquisition so mınde and taken, the several and 
‘ respective sheriffs shall deliver uuto tl,e said 
John Lilburn true copies in parchment of ıbe 
‘ same inquisitions by then taken, and shall 
' then also deliver uuto the said John Lilbura 
€ the saıd lands, tenements, and hereditaments, 
€ which shall be so comprised or ınenticned in 
“the said inguisitions, to have and to hold, to 
‘bim the said Jolin Lilburn, and his assigns, 
“ wuhout impeachment of waste: and until he 
‘ shall bave received out of ıhe issues and pro- 
* fits thereof (to be estimated according to the 
‘“ yearly values contained in tie said inquisi- 
‘ tions) the said sum of 3,000/. ; together with 
‘ all reasonable charges and expences to be sus- 
‘ tained from henceiorth for obtaining the said 
‘ sum of 3,0001. And alland every the said 
€ wveral and respective sberifis, and all ocher 
‘ person and persons whatsoever, that shall an 

‘ ways act or assist in obedience to this ord.- 
€ nance, according to the true intent and mean- 
“ing thereof, shall be therefore defended and 
* kept harmless, by tbe authority of both houses 
‘ of parliament.’ 

Be pleased to take further notice that after 
the foresaid Ordinance wss once read, it came 
to a debate in your house for to be rend the se- 
cond time, which was carried in the negative by 
a majority of voices; and I cannot but appre- 
hend that there were divers in tie house unge. 
tisfied in the ordinance itself, in regard the 
house was divided upon tlıe debate and vote, 
which I cannot but apprebend must flow from 
one ofthese two considerätions: First, either 
because that the whole reparstions is fixed upon, 
the lord Coventry’s estate singly, who had many 
eo-partners in the sentences, and who also 1$ 
may be supposed hatlhı expiated his crime by 
bis death. Or else, secondly, because in some. 
men’s thoaghts, some of.my late actions are, or 
have been so evil in themselves, that they may 
seem to them to over-balance the maeriıs of all 
my ancient sufferings. 

However, on ıny presenting my Reasons to 
the house for reading it, my Ordinance was call- 
ed forto be read the second time, which EI- 
synge the clerk pretended he had laid ready 
upon the table before him ; but what betwixt 
hıs knavery, old Henry Vane’s, the Speaker’s, 
and young Montague’s, my Urdinance was 
stolen, and could never after he fuund: so that 
I was sent to out of the house to get anmther fair 
copy writ over presently; wliich being long in 
doing, my friends went away, not espeating ik 


1367) STATE TRIALS, 13 Cu. L 1657.—Trial f Lion, and Wharton, &e. [1363 


ww. any nur be medi.od wrü, ti.at dar, 
E.at vier Denmt sic weil Lı.e, 1ıV arlıer- 
Sarıe sun Ihe wii int Ze lo Cahı fur ıt, aud ın 
ar ın nowe seat ie sezend tane, ar.d voon 
debste ti.rew it out ot do om: andat zresent to 
stop 1nv n.o.th, volel ine „UM. rcacy money 
(as they pretended, ont ur sir Cnarıca Neutee's 
Comperatisn, t0 € Natu.e MR Jor pre-ent Sulasiel- 
ence, sud w 16.1 w my Lusiuess; aut alsy ınaue 
th.s fı stber Order: 

© Die Martıs, Sert. 3,1619. O:der«d bvtbke 
* OMmons »sse.nbied ın pa:liamen’, that the 
* sun ot 3,00. be anowed aud paid unto heut. 
° col. Jonn Liiburn, tor reparat. n of us da- 
® mages sustaiiied by colsur ul the Sentences 
' giren Agaınst him ın the lute cast ol Star- 
* Chamber, wbere iord Carr bad ıbe cizur,wiih 
° the addıtın of ir Jotn Danvers, zud coioncl 
* Itı:by,to cona.der of, and present to this Luuse 
* au Ordinauce far seitling of lands to kını and 
* Js beirs, to ıhc valze of 3,000). at 12 years 
* purcbase, out ot the estatcs 01 new deunguents 
* m the insurrections, Dut vet sequestered. 

eH. Eısvxce, Cier. Part. Com. Dom. 

Of which when I fullz understood, I was 
troubled, but knew not how 10 help mysalf; and 
havınz already inet wish so many ditkcult es, 
aud received so many balles a3 [ had done, I 
tl: snubt at was better being almost wearied out 
wich strugulang) wo take half a loaf, ıhan to gn 
away witlwutr any breadatall. So afıer many 
petitions and letters to tiie sequesträtors, &c. 
the committee caused an Ordinance to be draun 
up. 
But wlıen my Ordinance came to the lords, 
thev disabled ıne to cut down any more timber 
trees tan what were already felled, which I 
Judged hitter for me to content myself with, than 
to straxelc any lunger to get it pass, as the house 
of coınmons had sent it up. So the lords in 
two or three days dispatched it, and sent it 
dunn to the house of communs for (heir cuncur- 
rence, according to those abrie’gments they had 
made ın it: and Lııking my oppurtiunty to spenk 
to those in the huuse of cammuons I had interest 
in, I intrented them to dispute it no more, but 
p:ss it as the lords had gelded it; and accord- 
Au tbey did; the Copy of which tbus foliow- 
eilt: - 

* Die Juris, 21 Dec. 1648. An Ordinance 
© of the lo:cla and comınuns assembled in par- 
© liament, for raising of 3,0001. out of the se- 
* questered estates and cumpnsitions of sir 
* Henry Gibb, knight; and sır Ilenry Belling- 
© ham, knigl.t and baronet; and Thomas Bowes, 
* esq., Iyıng and being within the county of 
° Durham; to be paid unto lieut. col. John Lil- 
€ burn, by the Committee of Sequestratiuns of 
© the said county, for and towards tbe Ilepara- 
* tion and Damages of the said John Lilburn, 
© «nich he sustained by virtue and colour oftwo 
 unjust Sentences, or Decrees, given and 
° made against htm in the kute Covıt uf Star- 
* Cluunber, the one ıhe 13tlı Feb. 1637, the 
* other the 18th April, 1638. 

“ Whereas the cause ol lieut. enl. John Lil- 
< burn, concerning two Sentenc«s pronnunced 
° agaiust him in the late court of Stur-Chamber, 


t 
| 
| 
| 
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“ıbe 17th Feb. decimo 13 Car. rers, and 
‘we 1ch Aprıl, 14 Car. rer's, (which were 
€ woied ibe 4ıh oi Mar, 1641, by ibe huuse of 
© Enmtadinn, ds be iucrzul, anu agaınst tbe Lberty 
“ot tie subject, amd .Jwo Livoir, wicked, cruel, 
‘ barba.sus and teraun:cal) were trausmitted 
irn tue scrd beuse uf co»mons unto Ihe 
“ buuse ut iords; ın which the house of peers 
° concurred ia jud.ment; aod the 13th Feb. 
< icı5, aeclared the sa pr. ceeuings of tue 
say StarAuunber, arumes we sa:d John 
“Libero, to beilezıl, mat unjosr, and agaınst 
the u. eriv of ıbe subject, and Jaw ofthe land, 
“and Maxna Ciarta, and unüt to coniinee 
“upon record, &c. Ihe sand lurds and com- 
© wuns taking into their serious consderatiun, 
‘tue extraoraınary suiierings and bartaruus 
“tyranny, ıbat br colour ol tbe saıd unjust 
© decrees were inäicied upon ıbe sad heut. col, 
Jh Lilbum; and te kon; time bitberto 
‘elapsed without any salısfaction, do conceive 
“ie must just, eq-iitable and reasunable, to re- 
€ paır hin in some Cunsiderable manuer: and 
‘ tliereture, in pursaance of two orders of the 
° hou-e of cummous, one of the 22!i Aur. 
€ 1643, and the o:her ulthe Stb Sept. 164%, 
“have ordained; and be it herehr ordaimed bv 
che Iord> aud co:u:nons a-seauliled in par- 
 liameut, aud br tt,e authority of ıhe same ; 
‘Tnat che saıd John Lilbum snall have aud 
“receive ıhe sum of 3,0008. to be paid unto 
‘him or hıs assiıgns, by the committee of se- 
© questrations for the county of Durhaın, our of 
“the first profits of the sequestered estates, 
‘both lands and goods of sir Heary Gibb, 
“knt. ; sır Henry Beiloghum, kaight and ba- 
"ronet; and Thomas Bowes, esq. Iying and 
© being ia the county of Durham, harıng all 
* been active in ıbe late Nortbern insurrections, 
‘and aidıng and assisting to the most wicked 
“invasıon of duke Hamilton. And tbe said 
“ co:nınittee are hereby autborized to fell all 
‘“ such woods (escept tımber-trees now stand- 
‘ ing) as may conveniently be spared, and now 
“standing upon tbe said lands (oralready felled), 
“or any of them. And if the said sır Henry 
“Gibb, sir llenry Bellingham, and Thomas 
* Buwes, or any uf ıhem shall compound for 
“their estate, so much of tlie said 3,0001. as 
“then shall reıwain unsatishied shall be paid 
“ unto the said John Lilburn, or bis assıgnees, 
° out of their, or the first of their Compositions. 
© And this ordinance or copy -thereof, atıested 
“ under the hand or han-is ut tbe clerk, or clerks, 
“ of one or both houses.o1 parliament, shall be 
‘a sullicient warrant to tlie sakl Committee of 
‘ sequestrations in the said county of Durham 
“to pay the said 3,000l. as is before expressed, 
“unto the said Juhn Lilburn or his assigos; 
* and likewise to indemnity and save harınless, 
‘all and every person or persons, that shall 
“ any way act in the perfoımance of the true 
€ intent and meaning of this Ordinance. 
‘ Jun. Brown, Cler. Farliamentor. 
*H. Eıysinst Cler. Pari. Dom. Com! 
However, lieut. col. Lilburne, after great 
trouble and much expeuce, got but Jıttle of the 
money ordered him, 


* 1 hursday next after the Octaves of the 


€ the court of our lor 
. * Plens is, and from the time to tbe contrary of 
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149. The Trial of Tnuomas HARRISON, Clerk,* at the King’s-Bench,, 


« 


% 


for a Misdemeanor in speaking refleeting Words of Judge 
Hutton: 14 CuArLes 1..A.n. 1638. [Cro. Car. 503. Hutt. 


131. 3 Rushw. Appendix, 


‘ Middx’ ss. 
‘ BerorE this time, that is to say, upon 


oly 
< Trinity ın the said term, before our sovereign 
€ lord the king at Westminster, upon the oath 
° of twelre Jurors, it is presented, That whereas 

d the king of Common 


< which there is no memory of man, hatlı been 


. * an antient court of record of our said now 
: € lord the king and bis progenitors and ances- 


< tors, kings and queens of England, for the ad- 
< ministration of justice to the subjects of this 


‚, * kingdom of England, and others in Common 
‚ * Pleas, moved and arising through all the 
. < kingdom of England : And wherens it is 


“ against the crown and dignity of the king’s 
* majesty, and against the law and custom of 


‚ * ıbis kıngdom of England, for any person or 


< persons to disturb the court aforesaid, or any 
« Justices uf the said court, the. said court 
& being open,.and the Judges ofthe said court 
« being present, and judicially sitting: And 
« whereas Richard Hutton knight is, and for 
* divers years now last past hatb been, and yet 
“ isone ofthe Justices ofour said now lord the 
< king ofthis court: nevertbeless one Thomas 
* Ilarrıson of Creeke in the county of North- 
< ampton, clerk, not having God before his 
* eyes, but by the instigation of the Deril 
< moved and seduced, malicinusly with himself 
 imagiuing, and in his mind compassing by 
& what means he might, the aforesaıd Richard 
« Hutton knight, there and then, and yet being 
< one ofthe Justices of our said now lord the 
e king of the Common Pleas aforesaid, many 
< ways to defarıe and scandalize, and contriv- 
* ing and maliciously intending, as much as was 
« in his power, to bring the sajd Richard Hutton 
< ınto scandal, ignominy, contempt, and vile 
* character, and the said Richard Hutton of his 
‘ life and goods and chattels, lands and tene- 
© ments, wickedly and maliciously to deprive ; 
© as also the displcasure and indignation of our 
* said now lord the king against the saıd Richard 
* Hutton to stir up and provoke, and using his 
€ utmost endeavour to make the said Richard 
 Hutton be held and esteemed a Traitor as 
‘ well by our said lord the king and the peers 


* of this kingdom of England, as by all the loyal |. 


€ subjects of our said lord the king. And the 
€ aforesaid court of our said now lord the king 
€ of Common Pleas, and the justices of our said 
“lord ıbe king ofthe said court in the said 
‘ court being present, and judiciallv sitting to 





® He was Parson of Creeke in Northamp- 
tonslire, 


268. Tanner's MSS. in Bib. Bod.} 


‘ disturb, and the administration of justice in 
* the said court to hinder, the 4th day of May, 
‘in ıhe 14th year of tlıe reign of our lord 
€ Charles by the Grace of God, of Eugland, 
‘ Scotland, France, and Ireland, king, defender 
© ofthe faith, &c. at the city of Westminster in 
€ the county of Middx’, via in the great hall of 
* Pleas there, the court of our said lord the 
‘ king, that is to say, the court of our said lord 

the king before him the king, the court of 
‘ Chancery, and the court of vur said lord the 
‘© king of Common Pleas, in the aforesaid great 
Hall of Pleas aforesaxl open, and the Justices 
“of our said lord the king ın the court aforesaid 
‘,tben there present, and judicially sitting, im 
“ assiduously attending and hearing the matters 


“and causes ofour said lord the king, his peo- 


‘“ ple and kingdom of England, and in minis- 
“tering the laws of the Kingdom aforesaid to 
“the suhjects of our said lord the king; the 
* aforesand Thomas Harrison to the bar of the 
© aforesaid court of our said lord tbe king of 
“the Common Pleas, then and there violently 
“and by force and arms, &c. came, the said 
€ court of Common Pleas then and there in the 
“ aforesaid.great Hall being open as afo : 
“and the aforesaid Richard }utton knight, and 
€ the other Justices of our said lord the king .of 
€ the court ofCommon Pleas aforesaid in that 
* court, then there as aforesaid being present, 
“ and judicially sitting ; and the aforesaid Tho- 
* mas Harrison, then and there out of Iıis mere 
“ nalice, evil mind, and wicked intention, in 
“ the presence and hearing of the aforesaid jus- 
‘ ces ofthe aforesaid court of Conımon Pieas, 
* and divers serjeants at law, and many vene- 
“ rable men, and other faitliful subjects of our 
‘ said now lord the king, falsely, wickedly, and 
“ maliciously accused the aforesaid Richard 
“ Hutton knight, of higb treason, and then and . 
‘ there falsely, wiekedly, and maliciously, these 

‘ scandalous, venomous, defamatory English 

‘ words, openly, publicly, and with a laud voice 

‘ said, published and spoke, viz. “I (him the 

‘«said Thomas Harrison meaning) do accuse - 
‘Mr. Justice Hutton (the aforesaid Ricnard 

‘ < Hutton knight, one of the justices of our said 

‘‘lord the king ofthe Common Pleas, meaning) 

‘< of high treason :’ to the great hurt and dero= ° 
: gation ofthe crown and dignity of vur said 
* lord the king, and of his royal power, and the 
“ manifest contempt and scandal of his courts 
€ aforesaid, and of the justice and laws of our 
‘ said lord the king, his kingdom aforesaid, and 
“the court of Common Pleas aforesaid, and 
€ the justices of our gaid lord the king, and 
‘ admınistration of, justice in the said court, to 
© the most evil example of all other oflenders 
“ hereafter ia the like case, and to the more 
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€ grierous scandal, infamy, disgrace, and final 
€ destruction of (be aforesaid Richard Hutton 
‘ knight, and against the peace of our said now 
* lerd the king, his crown and dignity, &c.’* 

To tms the said Thomas Harrison hatlı 
pleaded Not Guilty, and harh put himself upon 
the country, and the kmg’s Attorney of this 
cour: likewise. You are now to enquire whe- 
thier the said Thomas Harrison be guälty of this 
crime, Yea or No. 

Mr. Serjeant Healk. May ıt please your 
lord»tip, and you gentiemen of the jury de 
hear, that by reading of the record, that there 
%s au Indictime. t preterred on tho behalf of the 
king ugainsı Thomas Harrison who is now at 
tbe bur, and that it is tor a notable and inso- 
len: Contempi in this hall against jususce Hutton 
and t.e laws of tluıs kingdom. The Indict- 
ment »eis it out tı u» : Thaı thie cnurt of Com- 
mon Pleas is an uncient court, and that it is 
against tne crown and dignity ofthe king, and 
the Courta sf Justice, that whenthe said onurts 
were sitling, Ley OF uny Of the ministers of the 
said court shall be disturbed. Ic is further 
seid, that Mr. Justice Hlutton is, and for mauy 
years last past hath been une of the Judges of 
the Court of Common Pieas; and that the 
Detendant who is now at the bar(Mr. Har- 


. * The uriginal Record ıs as folluws ; 

Rex versus Harnıson for a Misdemeanour. 

Trin’ 14 Car’ 1.B.R. 
“ Middz’ ss. 

€ Alıas, scilicet die Jovis prox’ post .octab’ 
* sanctz Trin’ isto eod’ termine, coram damino 
‘rege apud Westm’, per sacrement xii. jur’ 
‘ estitit presentat’, quod cam car’ demini regis 
° de communi banco est, et a tempore cujus 
* coutrar’ memoria hominum non existit, fuit 
 antiqua cur’ de recordo dicti domini regis 
 nunc, et progenitor’ et antecessor’ sunr’ reg’ 
* et reginar’ Anglie, pro administratione jus- 
© titie subdit’ hujus regni Angliz, et als in 
° cowmunibus plitis per tot’ regnum Angliz 
“ przd’ .imotis et emergentibas. Cumque est 
d contre coron’ et dignitat’ regie majestatis, 
“ necnon contra legem et.consuetudinem hujus 
‘ regui Anglıs, pro aliqua persona, vel sliqui- 
€ bus personis cur’ pr@d’, seu aliquos Justiciarios 





“ eusd’ cur’, end’ cur’ aperta existen’, et jus-, 


* ticiar’ cur’ illius in cur’ ill presentibus, et 
‘ judicialiter sedentibus, disturbare. Cumg’ 
* Ric’ Hutton miles est, et per diversos annos 
° jam ult’ elapsos fuit, et adhuc est, unus jus- 
° ticiar’ dict” domini regis nunc prasd’ cur’ eux; 
 quidam tamen Tiiomas Harrison de Creek in 
* com’ Northampton clericus, Deum pre oculis 
‘ suis nun babens, sed instigatinne diabolica 
“ mot’ et seduct’, secum malitinse imeginans, 
€ atque in animo compaseaas, quibus ınodıs pos- 
“sit pred’ Ricardum Hutton milit’, et adtunc 
‘et adlmc um’ Justic’ demini regis nunc de 
* communi banco pre’ existen’, multipliciter 
* detamare et scandalizere, machinensque et 
“ malitiose intendens, quantum in ipe® fuit, 


* ipoum Kicardum Klutson in scandalum, iguo- 


rison, a clerk) being moved with malice against 
the person of Mr. Justice Hutton, and intend- 
ing to bring Mr. Justioe Huttan into the kıyy'ı 
high displeasure, and to hazard the losing of his 
life and his estate, and the forfeiture of his 
goods, and ta disturb the of the king, 
and tbe court of justice sitting, did falsely and 
maliciously the 4th of May lust in Westminster- 
hall in the city of Westmiuster, the court being 
sitting, this court and the court of Chancery, 
and ıbe court of Common Plens, this defen- 
dant, boldiy, audaciously, and malciouay, did 
rush to the bar ofthe said court of Common 
Piess, Mr. Justice Hatton and Mr. Justice 
Crawley then and there sitting, tbere stiend- 
ing to the service of the said Court, there with a 
loud voice spake to Mr. Justice klutten sitting 
as a judge : ‘° I do acocese Mr. Justice Iiatton 
“of tigh tresson. This offence bemg owm- 
mitted in this manner and in this place, and 
with such a buldness, is iInid to be of a high 
nsture, and to the contemmpt ofthe crown, and 
dignıty of all the courts of justice, where the 
king is wholly interested. Whether this offenct 
may be punished, that is the force and ıstent 
of this Indictment. My lords, to this the De- 
fendamt hath pleaded Not Guilty : we that be 
of the king’s counsel sball make it appear, that 





‘ miniam, cautempt’, et vilipend’ indnoere, Ip- 
< samg’ Ricandum Hatton de«ita sua, ac de 
€ bonis et catallis, terris, et tenementis sus 
* praviter et malitiose deprivare, necnon ad dir 
* placeutian et indienationem dict’ domin) regt 
* nunc erga priefat’ Ricard’ Hution incitand' & 
‘ provocand’, ac jpsum iticardum Hutton pro 
‘ peoditore tamı apud dict’ daminum regem, € 
‘ magnateshujus regai Angliz,quam apud om- 
‘ nes ligeos subditos ejuad’ domni regishaberiet 
“ existimari satagens, ac ad prad’ cur’, diet’ do- 
° mini nunc de communi banco, et justiciar‘ 
* dict’ domini regis, ejusd’ cur,’ in car’ ill pra- 
sent’, existent? et judicialis’ sedentibus, distur- 
* band’, et adıninistrationem justitiz ia car IN 
€ impediend’ quarto die Maii, anno regni domin! 
“ nostri Caroli, Dei gratia Anglie; Scott, 
° Franc’, et Hibern’ regis, fidei defensores, &t. 
‘ decimo qearto, apud ciritat’ Westen’ In com 
‘ Mide’, viz. in magna aula pl’itorum ibsdem, cu 
‘ ipsius domini regis Corara ipso rege cur’ cal 

* lar’,et preed’ dur’ communi banco in pred’ Bag: 
‘ na aula pl’itorum preed’ apert', ac justic €) 

* demini regis in cur’ praed’ tunc ıbidem pf®- 
* sentibue, et jndicialiter sedentibus, materi 
‘ et oausas domini regis, populi sui, ac reg su 
€ Anglis assidue attendent’ et audient', legest 
© regni prad’ subdit’ ipsius demini regis IB 
‘trant’, pred’ Thomas Harrison ud baram 
* prasd’ cur’ dieti domini negis de oommeni bal- 
‘ co, adtunc et ibidem violenter, vi et armis,&°- 
“ acoeseit pried’ cur’ de commuai banco adtuß 
* et ibidenn im presd’ magna aula, ut prefertuf, 
‘ u te existen’, ac Ricardo Hutton milit, € 
* aliis justiciar” dieti domini rogis cur’ de cofl- 
‘ mum baneo pred’, in ca!’ i ee se 
‘ (ut prefertur) prsewtibas, et judıcial! 

: dentibus, et Ar Thomas Harrison adına? 
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this Dofendant did do this, and ia this manner 
as ıt is set forth. 

Mr. Attorney. (Sir John Banks.) I desire 
thar this Examination may be read; but let 
bim see it, whether it be his hand, yea or. no. 

Harrison. It is my hand. 

“ The Examination of Thomas Ilarrison, of 
Creeke, in the county of Northampton, clerk ; 
being examined before my lord chief justice 
Brampston, saith, that it istrue, that wberens 
Mr. Justice Hutton and Mr. Justice Crawley 
sitting in tbe court of Common Pieas, he came 
to the bar, and there did publicly charge Mr, 


s et ibidern, ex suamera malitia, malo animo, et 
“ malevola intentione, in presentia et audit 
‘ le ee pred’ cur’ de communi ban- 
€ co, ac diversorum servien’ ad legem, multor’ 
« viror’ venerabilium, et alior’ dicti domini regis 
‘ &delium subditor’, falso, nequit’, et malitiose 
« prefat’ Ricardum Hutton milit’ de alta pro- 
€ ditione accusavit, et adıunc et ibidem falso, 
* nequit’, et malitiose hzec scandalosa, venenosa, 
* defamatori Anglicana verba, palam, 2 se 
€ et alta voce dıxit, ‘ I (ipsum prefat’ Thomam 
© < Harrison innuendo) do accuse Mr. Justice 
«€ Hutton (prafat’ Rıcardum Houtton milir’, 
€< un’ justicıar’ dicti domini regis de communi 
© € banco pr&d’ innuendo) of High Treason,' in 
« dicti domini regis nunc, coron’, dignitat’, et 
‘ reuiz_potestatis sux lesıonem et deroga- 
€ tionem, et cur’ su pred’ contempt’, et scan- 
€ dalım manifestum jurisque, et legum ipsius 
* domini regis regnı sui prad’, ac cur’ de com- 
© muni banco przd’, et jJusticiar’ dicti demini 
€ regis, cur’ illius, et administration’ justitis in 
‘ eud’ cur‘, in nequissimum exenıplum omnium 
° aliorum malefactorum tali casu delinquent’, et 
“ ad gravissimum scandalum, infamiam, drde- 
© cus, et final’ destructionem pred’ R cardi Hutr- 
€ ton milit’, et contra pacem dieti domini regis 
© nunc, coronam, et diynitates suas, &c. Cum 
« per qand pr2cepe’ fuit vic’, quod non omittat 
° &c. quın venire fac’ eum ad respondend’, &c. 
€ Cum et modo, scilicet die Veneris prox’ post 
€ octabas sancte Trin’ isto eod’ terınino, coram 
€ do:nino rege apud Westm’ ven’ pred’ Thomas 
* Harrison clericus, custod’ Henriciı Hopkins 
* arın’, guardıan’ prison®e dicti regis de la Fleete, 
€ virtute brevis dicti regis de habend’ corpus ad 
€ subjic’, &c. ei inde direct’, ad barr” bic duct’ 
* in propria per-ona sua, qui committ’ prefat’ 
“ marr', &c. Etstatu’ premissis eo alloquunt’ 
€ qualiter se inde acquietari, dicit, quod ipse 
“ non est inde culpabil’, et de huc ponit se super 
‘ parrıam. Et Johannes Keeling ar’, cleric’ 
° coronz, et atiornat’ domini regis in cur’ ipsius 
© regis, coram ipso rege, qui pro end’ dumino 
° rege in hac parte sequitur, similiter, &c. Jo’ 
* ven’ inde jur’ coram duminn rege apud Westn?’ 
° die Lunz prox’ post quindenam suncte Trin’, 
€ et quia nec, &c. ad recogu’, c. quia tam, &c. 
€ Idem dies dat’ est tam prastat’ Johanni Keel- 
* ing, qui sequitur, &c. quam pr=d’ Thomx 
* Harrison clerico, sub custod’ pred’ marr” in- 
‘terim commisso salvo custodiend’, quousg’, 


‘&c 


Justice Hutton with High-Treason. Tie charged 
him Grst wich Ben sing he king’s Supremacy, 
next with moving the people to Scdition ; and 
these be tbe points on which hecharged lim wich 
High-Treason, as aforesaid. Farther, be was 
asked why be charged him wich the first, and 
how he doth deny the king’s Supremacy: He 
answers, For that by common faıme upon Sa 
turday last in the Exchequer-Chamber Le did 
deliver his opinion, that tbe king had nu lawfal 
power to levy the Stuip-Money. Being asked 
whetber he heard the Argumeiit;; he unswered, 
He beard it not, but received it from the coım- 
mon report of others. Being further asked 
why he charged hun wıth stirring up.ibe people 
to Seditiou , he answered, That was because 
by the report of divers near to the place wiıere 
this Examinant dwells, the peopie go un more 
and more in their erree las the 
aying of Ship-Money ; tbe which is coutr 
ee oniaian of all’ihe Orthodos Pe 
this kingdom ; and in that Mr. Justice Ilutton 
riding that circuit, hatlı given the people such 
an encouragement to their disobedience. Bo- 
ing farıber asked, whether any other person dıd 
know of this his inteut; he answered, that 
tbere were two other persuns with him, but 
they did not know any tliing of kis intentions, 
till they heard ıt spoken ut the bar. Being 
asked why be made chaıce of this pubiic way; 
the reason be saith was, because he delivered 
his opinion publicly, therefore he thought that 
to be the best way; and if it had been done in 
a private way, be tbought it fit to acquaiat 
him with it in a private way. 
“ Tuumas er 

Mr. Attorney. May it please your lord«hip, 
and you of the jury, the Eraiter at ıhe bar, 
Mr. Harrison, stands indicted of a very foul 
and borrible oflence, of a forged accusauon 
framed and contrived out of hisown brain. It 
should seem it was out of some rotten and 
inveterate malıce, a thiog for wlich there is no 


colvur nor appearance of trutlı, and he con-- 


fesseth ir was upon Ibeground of common fame. 
Now you know what common fawe is, a 
mendas : be charged this reverend judıe, ns 
you have heard, that he did deny ıbe king’s 
Supremacy ; and the reason was, ause 
he heard by cummon fame, tlıat the Judge had 
delivered his opinion, that the king had no 
Piwer to levy Stup-Money. Secundiy, because 

stirreth up the king's subjects to Sedition ; 
and bezseih that for a reason, in that ıbe 
people of Norihampton do go on in the deniel 
ofthe payımen: of Sis-Moner. 

My lord, ıt is a heavy thing tn accuse an 
man of Treason, whereby he stıall forteit his 
lands and goods, and lose his lite: and surely 
by the old luw, this false Accuser sbould un- 
dergu che same punishinent as’he should, ıkat 
is accuscd, if !ound guilıy. 

My lord, ıhe place of a Judge is a place of 
great honour and tıust: of Honour, for they 
be reckoned in ıhe oid statutes aınong the 
magnates regni, 3 Rıc. 2, &c. And these peo- 
ple tlıat be the authors aud publishers of ‚lese 
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base Scand.ıl«, they are reckoned to be the | best known to yoar 


ps to be a mot 


sowers of discord, and are subverters of tie! yrave, bonest,learned, and reverend Jodge, and 


ce of the commonwealth. And surelv ı! Mr. , 
“m had inoked upon these Statutes, he | 
would hare been better adriscd: Or Trust, for | 
be ıs trusted wich the administration of equal 
Justice between the king and his scbjects, and | 
ıhe lives, fortunes, and estates of men. There- 
fore being a place of so great honour and trust, , 
the scandal ıs ıhe greater; and otiences and 
crimes against them have been punished not 
with ordınary punishment. 

25 Ed. 3,1 pr. It is declared to be Treason 
to kill a Judge in execution of his ofice. Our 
books say, That ıf one draw a weapon npon a 
Judge sıtting in judicature, though he strike 
him not, he shall be imprisoned during lıfe, and 
forfeıt hıs goods and lands, and lose his right 
band.—Tihough the offence be not done to the 
Judge, yet being in the judges presence (the 
courts sitting), as if one strike a jJuror, or any 
other person ın Westminster-hall, sittinz ın the 
courts, it bath been punished wıth the loss of 
hand, goods, and lands during life; this ap- 
peareth, 19 Ed. 3. Judgment, 174, 22 Ed. 3, 
13 Mich. 6 Ed. 3. Coram rege, rot. 55. Stam- 
ford’s Pleas ofthe Crown, 38. 

The Offence ot Mr. Harrison is not for accus- 
ing judge Hutton, or any other, of Treason, for 
God forbid but that should be lawful where 
there is just cause; but to do it without any co- 
lour of ground, and to forge a false accusation 
out of his own brain, and to.act in such an inso- 
ent aud mad way against a reverend judge, 
sitiing in the seat of judgasent, ‚this is the 
offence. 

37 Hen. 6, 3. If one call anstber Traitor, an 
appeal lieth before the constalle and marslal ; 


‚and if the appellant be killed in battle, it is 


justifiable. 

30 Iıb. Ass. One calied justice Seaton Traitor, 
and answered well in damages, as appeareth 
more at large in tlıe Record than in the Printed 


Mich. 5 Car. in Barlco Regis, Nich. Jeoffes 
was indicted and fined in the King’s-Bench, for 
writing a Petition, wherein he said the lord chief 
Justice Coke was a Traitor. 

Treasons are declared by the statute 25 Ed. 
$, and then this gentleman may espound a 
Text, he cannot expound Statutes, for this is 
proper for the judges of the realm. He is not 
to judge what istreason, and what not: “ Trac- 
“ tent fabrilia fabri;’ let him keep himself with- 
in the coınpass of his own profession. 

This Offence is * contra Coronam et Digni- 
“ tatem,' and tbe scandals against the king's 
Judges and Ministers trench upon the king bim- 
self; and therefore his royal majesty, detesting 
this odious and foul fact ın the prisoner at the 
bar, hath commanded us his counsel to give 
Eridence, The person ofthe party accused is 


I presume, free from any thought of Treason. 


Alich’ 33. 34 Ed. 1. In this wart, rot. :5, 
there was Roger de Heigbam gave Judement 
agaıcst one De Bruce ın the ver-Chan- 
ber. Tn:s De Bruce was of a noble famiy: 
He asked this Boxer, wherber he would avor 
the Judgment, and he told him Yes. Nor, 
says De B:uce, tbuu hast thy will, which of long 
time thou hast soug'.t: The Judge asked hım 
what was ıhat? He said, My sbame and los, 
and this I will ıhink on. For this ofence, ına 
kind of implicit way taxing ıbe Judge of injus 
tıce, be was indicted, and confessed the Indıct- 
ment, as Mr. Harrison doth: The judgment 
was, That he sbould be committed, and here to 
remain during the king’s pleasure, besides a 
great ine. The Record saith, * Et qui sıcut 
* honor, et reverentia qui ministris dominl rexis 
© ratione ofkcii sui faciuntar, ipsi regi atinbu- 
€ untur, sic dedecus et contemptus ministns suls 
‘ fact. eidem domino regi inferuntur, considera- 
‘tum est quod predictus Willielmus de Bruce 
‘ distrietus in corpore, capite nudo, toga depo- 
‘ sita eat & Banco domini regis ubi placıta te 
‘ nentur in Aula Westmonasterii per medium 
‘ Aulz pradictz cum curir plena iuerit, usque 
‘ad Scac. ubi deliquit et ibidem vensam petata 
‘“ prafato Royero, &c. Et postea commiltaiuf 
* Turri London. ibidem moretur ad voluntatem 
© regis.’ 

My Lords, This Offence, which was offered 
to the person of a most reverend, learaed, and 
houest Judge, by the rules of our Books, is 2 
scandal «done to the king himself, if there be 20 
colour nur ground why he should take upon b'n 
to make this bold and impudent assertion. 
doubt not but you will maintain the honour of 
a Judge, and punish this Delinquent accordirz 
to his demerits. His offence contained in the 
Indictnent, is confessed in his Examınatıoh, 
and by himself ore tenus; therefore you of the 
Jury need not depart from the bar. 


Whereupon the Jury immediately gare in 8 
Verdict, that he was guilty of tbe Indictment. 


Mr. Attorney General. Now, my lord, I 
desire Judgment. nl 

Upon wlıich the Court pronounced the Io 
lowing Sentence : * That he should pay & Fine 
“to the king of 5000/. and be imprisoned dur- 
“ing the king’s pleasure, and should have ® 
‘ Paper upon his head, sbewing his ne 
“and go therewith to all the caurts of \ S 
< minster, and make his Submission in- ete'] 
© court in Westminster-Hall, and in the Exche- 
© quer: For it is an oflence to every court. 


Afterwards Justice Hutton brought a Fre 
for these Words against Harrison, in mDIC 
recovered 10,000). Damages. \ 
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Arzother Account of the aboce TRIAL from TANNERS Nss. in the 


BODLEIAN LIBRAKY. 


The following Account of the above Case, in 


the hand-writing of Archbishop Sancroft, ıs 
taken from a volume among 'l'anner’s MsS$. 
in the Bodleian Library at Oxford. 


PROCFEDINGS UPON THE INFORMATION AGAINST 
"Tuosas HARRISON,CLERK, ATTHE Kınd’s- 
Benca Bag. 4 Junii, 1638. 


Upon the Indietment it was declared, that 
the Common-Pleas is an antient court, that it 
is against the crown and laws of this kingdom 
to disturb the court, the Judges judicially sit- 
ing; tnat, notwithstanding, Thomas Harrison, 
clerk, did wickedly and maliciously defame sir 


Wichard Hutton, knight, one of the Judges of 


that Court, and then judicially sitting there, 
seeking to deprive him of his life, goods, and 
chnattels, and to procure the high Jispleasure 
of the king, and cause him to be accounted 
Traitor both by our sovereign lord the king, his 
peers, and all his subjects. "Uhat npon the 4th 
day of May, anno 14 R. the snid Thomas Har- 
cıson did by force and arms violently rush to 
the bar of the said court of Common Pleäs, 
and there accused the said sir ILichard Hutton 


ı of Hlgh-Treason, openly, publicly, and with a 


hizlı voice pronouncing these words: “1 do 


, *“ accuse Mr. Justice Hutton of High-Treason ;” 


! 


to the manifest scandal uf all the courts of jus- 
tice, and to tlıe grievous scandal and damage 
of ıhe said sır Richard Hutton. 

Mr. Attorerey declared, that Mr. Harrison 
had coınmitted a notable and insolent con- 
tempt, to tlie disturbance of the court of Com- 
mon-Plens, nn antient and a high court, for the 
administration of justice between subject and 
subject, with a wicked nnd ınalicious ıntent to 
bring Mr. Justice Huttou into the king’s high 
displeasure, and into danger of his life and es- 
tates, na offence of a high nature against the 
crown, and against the dignity of all courts of 
Justice. 

His Examination was here read, wherein he 
did confess tbe words. The points of trensen 
wherewith he did charge Justice Hutton, were 
iwo: 1. For denyiug the King’s Supremacy. 
2. For sedacing the king’s subjects to Sedition. 
The ground of hıs first Charge was, tat he had 
heard by commnn fame, that Mr. Justice Hut- 
ton did as a Judge delivcer his opinion, that the 

king could not lawfully levy tie Ship-Money. 
The ground of his second Charge was, that by 
report 'near bis dwelling, and upon his own 
knowledge the people of the county of North- 
ampton do deny to pay tlıe Ship-Money, be- 
ing moved thereunto by some treasonable 
words, wbich Judge Hutton did deliver in his 
Charge at the Assızes there aguinst the lawful 
levying thereof, which is contrary to the ortho- 
dox opinion of all the luyal and well-learned 
preachers of this kingdom. Being asked by 
the Lord Chief Justice at his examination, why 
be made choise of se publie a place to charge 

Yuob, 118. 


the Judge, he answered, because the Judge had 
comanitted a public treason. 

Mr. Solicitor told the lords, that Mr. Harri- 
son being demanded in prison, wby he took no 
other, ministers with him, when he spoke the 
words, he boastingly replied, he did it, tbat 
they ınight take an example of courage. 

Mr. Attorney intormed the court, that Mr, 
Harrison had forged a most wicked and mali- 
cious slander ugainst Mr. Justice Hutton, 
wherein was neither colour, nor evidence. 
That by the old law, füalse accusers were to suf- 
fer the same punisiinent that the party accus- 
ed should have sufered, if he had been found 
guilty; so hateful was this oflence 10 our 
toretathers. But Mr, Ilarrison’s offence was 
much anggravated, if we consider the perron 
against whom it was committed, the high place 
of honour and trust wlierein he is, his majJesty 
having given him ıbe trust of life and mıember, 
of the persons and estates, of lis subjects. 
Therefore a scanJal against a person in such 
high honvur and trust must rleeds deserve a 
most a punishment ; and then to do 
it in so barbarous and uncivil away. But Mr. 
Harrison was much out of his trade to meddie 
with the laws of the kingdom, © Tractent fa 
‘ brilia fabri,” he may expound the scripture, 
but the comınon law hath given“ him no power 
to expound statutes, and acts of parliament. 
This oflence doth concern the king himself. 
For that scandals cast upon the king’s ministers 
are cast upon the king’s justice. I shall now 
only desire your lordships to hold in mind, that 
this scandul was cast upon a most reverend und 
most learned, most honest and sage judge, and 
accordingiy give your censures. 

Mr. Harrison spake ıbus in his own defence. 
The reason why T pleaded Not Gullty, was not 
because I meant to deny the speaking of the 
words, but because no man can be guilty, tbat 
goeih about to defend the king. I confess that 
Judges are to be honvoured and revered as sm 
cred persons, but this is to be granted only so 
long as they hold themselves within the tenor 
of judges. 'They are then to be accounted but 
ns othersubjects. Indeed, I do not understand 
the common laws, nor do I go about to ex- 
ponnd then ; therefore, the charge of interpre- 
tation is laid’a lite too deepiy. The oath of 
Supremacy I have divers times taken, and find 
myself bound to maintain it. And where any 
of ıhe king’s subjects have laboured to over- 
throw his royalty and supremacy, it is high 
time for any loyal subject to strike in, and to, 
appeal the offender. Our usual phrase for the 
king’s Supremacy is in all cases over all per- 
sons, and this isa case of Ship-Money. 

Mr. Attorney. We shall nor need to learn 
of you what the king’s Supremacy is, 

Mr. Harrison. A divine understands the 
Supremacy as well as a lawyer, and a great di« 

vine as wellas a great lawyer. 

4T 
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L.C.J. Then we must observe, that the 
deuying of Ship-Money is against the king's Su- 
pretnäcy. 

Mr. Harrison. Asa loyal subject, I dıd la- 
bour tlie detence of hs nınjesty; and ın the 
point of sedition, I find there is treason com- 
ınitted ın (hat. For the people of the country 
where L live, do now refuse to pay the Ship- 
Money, upon Justice Hlutton's Charge in that 
circuit. Uur duties are to tell the peple their 
duties. We find that the kinz ınay do ıt. [he 
reason why I did so publicly charse the Judee, 
was, because theıe are such delays and sucä 
windings in ıhe proceedings of all courts, and 
matters carried by favour and aifectiun, that 1 
thuuglit a private insinuation would do liule 
good, and bexides the oflence being openly 
coınmitted, I conceived ıt not amiss tu make a 
public and npen accusation. 

Mr. Attorucy. This ıs a scandal to all the 
courts of Justice. 

L. C. J. Mr. Harrison, ıf you have any 
tbing to say in your own defence, you <hall be 
heard : but this raring ınust not be sufiered. 

Mr. Harrson. I an not ignorant that 
somebody * in this place is not a favourer, but 
‚rather a di:farourer, of my opinion, and that 
in the person of a Judge. As for Mr. Justice 
Hutton, though he be a man in great account, 
yet all t.is actions have not been approvable. 
Coucerning the Judges arguing in the matter 
of Ship-Money, it was the king’s gracious cle- 
mency, to huve his power manite-ted by 
strengtb of arguments, and tn that end wns 
pleased to perinit counsel on the adverse party, 
who urge arguınents ayainst it, and that the 
Judzes shall be moderators. And the analoey 
holds very aptly, between ıhis kind of arguive, 
and the public disputations upon points of’ di- 
vinity in tbe schools, where we hare a mode- 
rator, whose otlice is, if the opponcnt urge any 
argument weakly, t> urge it home, yet in the 
end he must determine for the truth. Su here 
the Judges being moderators may urge arzu- 
ments against the king, but yet in the end to 
conclude for the king’s prerogative. And as 
neither king nor God wi:l suffer any divine to 
conclude in hercsy, so neither doth his majesty 
give his Judges leave to.conclude in Sedition, 
nor have the Judzes power to make ‘or pro- 
nounce laws against the kin«’s prerogative, but 
‚are our moderators in the case of arguing. 

Judge Baurtlett. As we are moderators of 
cases, so we are moderators of persons too, and 
therefore will moderate your lavish liberty of 
speech. You have slandered one Judge alrea- 
.dy, and in all our appre heusions you have flown 
in the face of two more, 

Mr. Harrison. 1 I Iıad not had leare'to 
speak, I had been silent : nor do I think, I 
have committed any olfence against justice or 
reason. For say still we are not to question 
the king’s actions ; they are only betucen God 
and his own conscience, * Sutlicit rei, quod 


* lle must mean Judge Croke. Sec his-Ar- 
guinent about Sbip-Mor.ey unte, p. 1127. 


— 


[1350 


© Deus est.” And although the outward rction 
nieht seem nat t» be altogetber without some 
rtshness, vet ıhere was some matter in it of mo- 
ment, aud which every loyal subject ougüt to 
maintaın. This thesis I will stand ta, that 
wliatsnever the king in his conscience thınketh 
be may require, we ought to yield. 

L.C.J. Do you not think that the Ling 
ınay guvern his people by the common laws? 

Mr. Hurrison. Yes, and by swinething else 
too. 

Judse Bartlett. What do you thınk of this 
then, ifıhe king shall be persuaded in his con- 
science, that he ınust present another man to 
your living ; would you not maiutain your rigbt 
by law? 

Mr. Harrison. No, with all my heart I 
would submit unto his majesty. 

L.C.J. But you mistake ıny brother Bart- 
letı’s question; he meaneth thus, that ıf the 
king sliould be persuaded that he had right and 
title to your parsonage, and did desire that the 
title should be tried, wbether in this case would 
vou stand toa trial ? 

Mr. Harrison. I will answer your lordship. 
There is a difference between a demand that 
concerns some petty right, or the title of this 
or that particular matter, and a demand, which 
concerns the great royalty of the king; you 
unking him, if you deny his royalty. 

Mr. Attorney. Tiis Defence is a verv im- 
pudent justification, which you may be ques- 
t.oned for in another place: as they are boll 
and audacious assertions, so they proceed from 
a distempered brain. For the matter of Ship- 
Money, or whatever else concerncth bis ma)&- 
ty’s roval prerogative, we, that are the kınss 
counsel, have and will upon all occasions be 
rendy to speak and do as becomes the duty of 
our places, and we shall not crave the and ol 
Mr. Harrison. I ınust let vour lordsbips know 
that he protests a detestation of the fact, and 
willeth that your lordships give a serere Cen- 
sure. 

Verdict. Then the Jury without going fon 
the bar presentiy found him Guilty. 

Whereupon the Lord Chief Justice arkei 
him what he could say for. himself that julk- 
ment should not pass against him. He ar 
swered, If I have nflended his majgstv ın thır, 
I do submit to his majesty and crare his pir- 
don. 

L.C.J. Your if will be very ill takes br 
his majesty, nor can this be tasen for a sub- 
mission. 

Mr. Harrison. That I spake the words, I 
confess, but whether well or not, let evei! 
loyal subject judge. 

Mr. Attorney. Mev lords, this concems Ar. 
Justice Hutton no niore than your lordsbips. 
Therefore 1 crave judgment and such a censur® 
as may become the heinousness of the oflence. 
No dumages, but a large fine. 

Tue Censure. 1. Fine 5,000. 2. Im 
prisonment during the king’s pleasure. 3: To 
submit vie& zoce ın the Exchequer-Chamber- 
4. Tu be carried from theuce to all the court# 
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in Westminster with a Paper upon his head 
containing his offence. 5. And to be left open 
to Mr. Justice Hutton to take his remedy 
aguinst him by his action. 

And, ın pursuance of the leave given to Jus- 
tice Ilutton in the 5th Article, he did in Trin. 
14 Car. R. 1658, bring a special action of the 
case in the C'oınmmon-Pleas against Mr. Harri- 
son ; sir Robert Heath one of the king's ser- 
„jeauts, and Nr. Lance the prince’s Attorney, 
being of counsel for the Plaintif. Mr. Bear 
aud Mr. Maynard for tle Defendant. Tlie 


Declaration itself is upon record. The Wit- 
nesses to prove the words were Mr. William 
Swithson, Mr. Clove and Mr. Turner, all 
Llerks of the Common-Pleas. To tie Deche- 
ration the Defendanı Thomas Harrison pleadıd 
Not Guilty. Whecreupon issue was joined, 
Term. Mich. 14 Car. R. Anda Jury of Mid- 
diesex consisting of kuiglits and esquires, at ıhe 
King’s-Beneh bar found for the Pilaintif Mr. 
Justice Hutton, and assessed damuges te 
10,0008. and the Detendant Harrison brought 
a writ of error. ‘ 





150. The Trial* of Tuomas Earl of Strarrorn,} Lord Lieutenant 
of Ireland, for High Treason : 16 Cnarues I. A.o. 1640 f 


Norcmber 11, 1640. 


Tuims day a Message from the Commons to 
the Lords was delivered by Mr. Pym, to this 
eilect :: . 

* My Lords; The knights, citizens, and bur- 
ge-ses, now assembieil fur the Commons in par- 

”« An erasure was made in the Lords Juur- 
nnals, by order of that house, after tlıe Itestora- 
tion uf Charles 2, of all the Proceedings against 
the Earl of Straflurd ıhis time, Tlus extraordi- 
nary act was taken into consideration ın a suc- 
ccerdling reign, and another order was made by 
tbe lords relatine to ıt. "Tlus order ıs eutered 
in the Journals just where the first erasure be- 
gins, and is in these words :—“ Die Martis Ju- 
lu 5to. 1695. The earl uf Iiochester reported 
from the lords committees, appointed t» inspert 
the Journals of this house, in the year 1640 and 
1641, relating to vacating or obliterating divers 
proceedings therein, pursuant to the act for re- 
versing the earl uf Straßford’s attainder, as fol- 
Jows, viz, Upon perusal uf the Journal of tlıis 
house, in relation to the proceedings upon tlıe 
Impeachment from the huuse of commons, it 
appe:us plainly,that, by the tormer orders made 
by tluis house, relating to the cancelling and ob- 
literating the proceedints of the carl of Straf- 
ford, according to the act of parliament made 
for reversing of the said earl's attainder, it could 
not be intended that any other proccedings 
should be obliterated than tliose relating espe- 
ciallyto the said act of attainder ; it is there- 
fore ordered and declared, by the lords spiri- 
tual and temporal in parliameut assembled, 
"That whatsoever stands crossed upon the Jour- 
nals relating to the proceedings on thelimpeach- 
ment of the sad earl, ouglit not, or sball be 
looked on as obliterated; and that the several 
orders for obliterating and vacatiug any pro- 
ceedings concerning the eurl of Strafford ınust 
be taken tn be intended only to the act of at- 
tainder.”— Which report being agreed to Ly the 
house, it was ordered, “ That there be a note, 
or meworandum, of the aforesuid Order ın the 
margin of the Journals, where any such pro- 
<eedings have been obliterated.”— But an au- 
sbentic copy of all the proceedings was after- 






liament, hare received information uf divers 
traitorous designs and practices of a-great peer 
of this house; and, by virtue of a command 
from them, I do hıere, in the name of the Com- 
mons now asseınbled in parliament, and in the 
name of all ılle Commons uf England, accuse 
Thomas carl of Strafford, Lord Lieutenant of 





wards interleaved in the original Journal by an 
order uf the house, 15th eb. 1768, and has 
since appeared in the printed editions of that 
work.” 23 Cobb. Parl. list. 758. . 

ft 1Clar. Hıist. 118, 152, &c. 1 May’s ist. 
of the Parliament, b. 1,c. 8. See the larger 
Trial, which being an entire volume in Rush- 
worth’s Collection, is purposely omitied, and 
this inserted in the steud thercot. 

t Whitlock, wbom Hume füliows and quotes, 
says: * The time of the parlisinent’s meeting 
drawing near, it was considered at York, wbe- 
ther the Earl of Straßord should repair to the 
house, or continue in the North with the arıny. 
The king was euruest for his ging up te the 
paıliament, as one, of whose service he should 
have great occasion, and pläacıd much confi- 
dence in bis faithtulners and abilities. The 
Earl humbly desired the king, to excwe hu 
going to the parliament, alledging, “* That he 
‘ should aut be able to do his ınajı sty any ser- 
“vice there; but should rather be a means to 
“ Junder his affairs; in reg.«d he forcsaw hat 
* ılıe great envy, and ill-wıll ofthe parlisment, 
“and ut ıle Scots, would be bent against him ; 
 whercas, if be kept out of sight, he would not 
‘be so much in their mind as he should be, by 
‘shewing bimsel! in pariament; and if they 
“ sluuuld fall upon him, he being nt a distance, 
€ wlaatsocver they should conclude azaııst bim, 
“be might the better avoid, and retire from an 
‘ danger, having tlıe liberty of being out oftheir 
© hands, and to gan over to Ireland, or to some 
* other place, where he might be must service 
© able to his mijesty, but if he should put him- 
© self into their power, by coming up to the par- 
 liament, it was evident that the house of com» 
“ mons, and the Scots, with all tbeir party, espe= 
“ cially being provoked by his coming amongsg 
© them, would jresently fall upon him, and pro 
‘“cure his destruction.” The king, nowwätbr 
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Ireland, of High Treason. And they hare com- 
manded me further to desire your lordships, 
that be ınay be sequestered fru.n Parliament, 
and forthwich committed to prison. 'Ihey have 
further commandeıd me t0 Ict your lordships 
know, that they wıll, within a few days, resort 
to your lordstups, with tbe particulur Article, 
and Grounds ot his Accusation; and they do 
Surther desire that your lordships will think unon 
some convenient and fit way, that ıhe pussage 
betwcen Ireland and England, Fr bis ınajesty's 
subjects of both kingılums, may be free, nut- 
withstanding any restraint to the contrary.”, 

After ıhi», the Conımons withdrew ; and ıhe 
Lord Keeper reported the eifect of it tn the 
house. And, after their lordehı.ps had consi- 
dered of the Message, they resulved to give tlıis 
Answer fur the preseiit, by tie Lord Keuper: 
Vız. 

“ That the lords do let them know, ıhat they 
have Leen made acquainted with the Charge uf 
High Treason, which the Commons have made 





standing these reasons, cuntinued very earnest 
for Str.tford’s coming up to the parliament; fur 
which he laid his commands upon him: and 
told him, ° That as he was king of Englend, he 
* was able tu secure him from any danger; and 
® that the parliament should not touch one hair 
of ls head.’ Tre Earl thanked his majcsty, 
but replied, * That if there slinuld fall out a dıf- 
* ference between his majesty and his parlia- 
€ ınent, concerning him, that it would be a great 
6 disturbance to his majesty's affairs; and that 
“he had rather suffer himself, than that the 
€ king’s affairs should in any measure suffer, by 
* reason of his particular.” The king remained 
unaltcrable in his resolution concerning Straf- 
ford’s coming up to the parliament, saying, 
€ That he could not want bis advice in the great 
€ transactions, which were like to be in this par- 
* Ilament,’ and in obedicnce to his conımands, 
the Hurl cume up to London.” Memorials, p. 
36, fol. ed 1682. See also 2 Strafford’s Letters, 
416. It is impossible to consider this, and the 
subsequent condıuct of king Charles towards 
Strafford, without perceivingthat either the head 
or heart of the king was very much in fault in 
these transactions. Mr. Seward, from Baillic’s 
Journal, has introduced into his * Anecdotes,” 
the folluwing interesting account of the com- 
mencement of this Impeachment against Stıaf- 
ford: 

° All things gn here as we could wish. The 
* hieutenant of Ireland, lordStraflurd, cama but 
“on Monday to tonn, late; on Tuesday rested : 
“ and on Wednesday came to parliament ; but 
“ere nicht he was caged. Intolermble pride 
* and oppression call to heaven for vengeance. 
‘The lower house closed their doors; the 
* Speaker kept the keys till his accusation was 
* concluted '"Thereafier Mr. Pyın went up with 
“ a number athis back to the hicher house, and, 
“in a pretty short speech, did, in the name of 
“the commons of all England accuse Thomas 
“lord Strafford of WTigh Treason, and required 
*his person to be arrested till probation might 
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agaınst the Earl of Straflord; and their lord- 
ships do not doubt but that ıbe Commons dıd 
take great cunsileration in it before they came 
bith.r; and their lordships wıll cake it into ıheır 
consideration, and will send then a fuıtber Au- 
swer, by messengers of their own.” 
Whereupon tue Commons went to ıheir own 
house; and the earl of Straflord, coming into 
the house, was cormunanded 10 wubdraw. Then 
their lurdships, fallınz into a serious debate of 
tbe Afessage, concluded, and ordered, “ That 
the Earl of Sıratlord, for tbis Accusation uf 
Iligh Treason by the Commons, shall be pre 
scnt}y committed to the safe custody of ıhe 
Gentleman Usher ofıhis house; and to be se- 
questercd from coming to ılis house of parlia- 
ment, untl be hatlı cleared himself of thus Ac- 
cusation.” 

The Earl of Straflord being called to the bar 
as a delinquent, kneeling, tl;e Lord Keeper, by 
direction of the house, signified so him as fol- 
lowetlh : 





“ be made: su Mr. Pym and his back were re- 
“ moved. The lords began to consult on that 
“strange and unpremeditated motion. Tbe 
oes in haste to the lord Ireutenant, 
wliere he was witb the king : with speed be 
comes to the house of peers, and calls ruiieiy 
at te door. James Maxwell, keeper of the 
“black rod, opens. His lordstip, with a proud 
“ elnoming countenance, makes towards his 
“ place at ıle board head, but at once many 
“td bim void tlıe house. So be is forced ın 
“ canfusion to go to the door till he is called. 
“ After consultation he stands, hut 1 told to 
* kneel, and on bis knecs, to hear the sentence. 
“ Being on his knees, he is delivered to the 
“ black rod to be prisoner, ti!l he is cleared of 
“ the crimes h@ is charged with. He oferedto 
“ speak, but was commanded to be gone with- 
“outaword. In the outer room, James Mar- 
well required of hin, as prisoner, to delirer 
* him his sword. When be had got it, witb a 
‘“loud voice he told his man to carry the 

“ heutenant’s sword. This done, be mak& 
“through a number ef people towards his 
“ corch, all gazing, no mar capping tv hm, 
“ before whom that morning the greatest !N 
“ England would have stoud discovered; 
erying, What is the matter? 1Se said, A «mall 
matter, I warrant you. They replied, Yes 
indeed, high treason is a small matter ! Corm- 
ing to the place where he expected his cuachı, 
it was notthere; so he behoved to return the 
sanıe way through a world of gazing people. 
“ When at last he had found bis concb, and was 
entering it, James Maxwell told him, my lord, 
you are my prisoner, and must go In mf 
coach ; sohe behiored to do. Forsomedaysto® 
many went to see him ; but since, the parlia- 
inent has commanded his keepers to be straiter. 
“ Poursuivants are dispatched to Ireland, i“ 
“ open all ports, and.to proclaim, that all Pr 

* had grievances might come over.’ Beilhe 
gives a not incurioug or uninteresting acCoum 
of this Trial, 
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<< NY y lord of Strafford ; The House of Com- 
nons, ın their name, and in the name of’ tlıe 
hole Commons of the kingdom of England, 
have tlıls day accused your iordship, to the lord» 
spititual and temporal ıu this high court of par- 
liament asseınbled, of High Treason. The Ar- 
tıicles they will within few days produce. In 
the mean time, they have desired of my lords, 
and the lords have accordingly resolved, That 
your lordship shall becommitted to safe custody 
to the gentleman usher, and sequestered from 
tlııs house, until your lordship have clcared 
yourself of tie Accusation tbat shall be laid 
ugainst you.” | 
After this, he offering to speak, was not per- 
anieted, but immediately sent away. And so 
the earl of Strafford went out of the house to 
the gentleman usber. Afterwards, the lords 
thouglıt it fit to send a Message to the Com- 
mons, to let tbem know how far ıhey had pro- 
ceeded for the present; and their lordships did 
agree, that the two. Lords Chief Justices should 
deliver a Message to the Commons, to this ef- 
fect: ““ That the Jords of the high court of par- 
Jliıament have taken into consideration the 
Charge of High Treason, which ıhe Commons 
have made against the earl of Scraflord; and 
do let them know that their lordships have com- 
mitted him to safe custody; and have seques- 
tered him from coming to tlie house; and do 
desire that the Articles and Accusation against 
him may be brought in speedily ; and furtler 
to ler then know, that their lordships will take 
it into consideration how to free and open the 
passage between Ireland and England, notwith- 
standıng any restraint; and to.tbat purpose 
will move his majesty in it.” 
November 25. A Conference took place be- 
tween both Houses; andthe Lord Keeper re- 
ported the effect of it; viz. “ That the House 
of Commons have delivered their Articles of 
High "Treason against tbe Earl of Strafford, con- 
sistung of divers Charges; and that the Com- 
mons desired, 1. That the Earl may be called 
to answer the said Articles, 2. That they may 
be made =tquainted with the Earl’s Answer. 
3. That they may be made acquainted with the 
Depositions. 4. They required further, they 
might add to their Accusation, as occasion 
should serve. After this, tlıe Articles were read 
publicly, in hec verba: 


ArricLes of the Commons assembled in Par- 
liament against Tuomas Earl ofSTRArFoRD, 
in maintenance of the Accusarıon, where- 
by he stands charged of High Treoson. 


I. That he the snid Thomas Earl of Straf- 
ford hath traitorously endeavoured to subvert* 
tie fundamental laws and government of the 
realms of England and Ireland, and, instead 
thercof, to introduce un arbitrary and tyranni- 
cal government against law; which he hath de- 
clared by traitoreus words, counsels, and ac- 
tions; and by giving his majesty advice, by 
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s See Loders’s “ Considerations on the law 
«fHigh Treasoa in the case of levying war,” 83. 
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force of arms to compel his loyal subjecıs to 
submit thereunto. 
‚ 11. bat he hath traitorous!y sysuined to lıim- 
self regal power over the Iıves, liberties, per- 
sons, lands, and gonds of his majesty’s subjects 
in England and Ireland; and hath exercised the 
saıne tyrannicallx, to the subversion and undo- 
ing „f many, both of peers, and others of hie 
majesty’s liege people. 
ııı. That the better to enrich and enable 
himself ı0 go ıhrougli with his traitorous de- 
signs, he hath detained a great part of his ma- 
Jesty’s revenue, without giving legal account ; 
and haıh takeu great suins out of the Exche- 
quer, converting them to Iiis own use, when bis 
majesty wahted money, for his own urgent oc» 
casıons, and his army had been a loug time un- 
aid. 
j ıv. That he hath traitorously abused the 
power and authority of his gowerninent, to the 
INcFeASINg, countenancing, and encnuraging of, 
papists; that so he might settle a mutual de- 
pendence and confidence betwixt himself and 
that party, and, by ıheir help, prosecute and ac- 
complish his malicious and tyrannical designs. 
v. That he hath maliciously endeavoured to 
stir up enmity and bostility between hıs majes- 
ty’s suljects of England und those of Scotland. 
v1. That he hath traitorously broke the great 
trust reposed in him by bis majesty, of lieute- 
nant general of his army, by wilful betraying 
divers of his majesty’s subjects to death, his 
army to a dishonourable defeat by the Scots at 
Newborne, and the town of Newcastle into 
their hands; to the end, that by the effusion of 
blood, by dishonour, nnd so great a loss as that 
of Newcastle, his majesty’s realm of England 
might be engnged in a national and irreconcile- 
abie quarrel with the Scots. 
vır. That to preserve. himself from being 
questioned for those, and otlıer his traitorous 
courscs, he laboured to subvert the right of par- 
liaments, and the antient course of parliament- 
ary proceedings; and, by false and malicious 
slanders, to incense his majesty against parlia- 
ments. By wliich words, counsels, and actions, 
he hath traitorously, aud contrary to his alle- 
giance, laboured to alienate tlıe hearts of the 
king’s liege people from his majesty, to set a di- 
vision between them, and to ruin and destroy 
his majesty’s kingdoms: for which they im- 
peach him of High Treason against our sove- 
reign lord the king, his crown and dignity. 
vırı. And he the said earl of Strafford was 
lord deputy of Ireland, and lieutenant general 
of the arıny of his most excellent majesty, for 
his kingdoms both of England and Ireland, and 
the lord presitient of the north, during the time 
that all and every the crimes and oflences be- 
fore set forth were done and committed; and 
he the said earl was lieutenant general of all his 
majesty's army in the north parts of England, 
during the time ıhat the crimes and offences ia 
the fifth and sixth articles set forth were done 
and committed. 
ıx. That the said Commons, by protestations 
saving to themselves the liberty of exhibiting at 
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any time hereafter any other Accusation or Im- 
peachment agast the sad Earl; and also of 
replying to ıhe Answers that he the said Earl 
aball make unto the said Articles, or tu any of 
thiein, and of oflering proofs; also ofthe pre- 
mises or any ofıhem ; or any other Impeach- 
ment or Accusation thät shall be exhibited by 
them, as the cause «hall, according to the course 
of parliament, require: do pray that the said 
earl may be put t» answer for alland every of 
the premises, that such proceeding«, examina- 
tions, trıals, and Judgıncuts may be upon every 
of ıheın had and used, as is agreeable to law und 

Justice. 

ARTICLES of the Commous assembled in Par- 
liament against Tuomas Earlof STRAFFORB, 
in maintenanceofthe:r AccusATıox, where- 
by he stands charged witli High-Treuson. 

Whereas the said Cummons have already ex- 
hubited Articles against the said Earl, in Aec 
verba, now tlie said Conmons de further im- 
peachı the said Earl as followeth: (that is tosay) 

ı. That the said earl of Straflurd, the 21st 
day uf March, ın the eighth year of his majesty’s 
reign, was President of the king’s council in the 
northern parts of England, 

That the said earl being President of the said 
council, on the 21st of March a Commission 
under the great seal of England, with certain 
schedules of instructions thereunto annexed, 
was dirccted to the said earl, and others the 
commissioners therein named, whereby, among 
other things, power and authority is united to 
the said carl, and others the commissioners 
therein named, to hear and determine all uf 
fences and misdemeanours, suits, debates, con- 
troversies and demands, causes, things anıl 
matters whatsoever therein contained, and with- 
in certain precincts in the said northern parts 
therein specifed, and in such manner as by the 
said schedule is liinited and appointed, 

That, amongst other things in the said In- 
structions, it is directed, that the said President, 
and others therein appointed, shall hear und de- 
termine according to the course of proceedings 
in the Court of Star-Chamber, divers oflences, 
deceits and falsities, therein mentioned, whether 
the same be provided for by acts of parliament 
or not; so that the Fines impused be nnt less 
than by the act or acts of parliament provided 
agaiost those offences is appointed. 

That also, amongst other things in the said 
Instructions, it is directed, that the said Presi- 
‚dent, ausd others therein appointed, have power 
to examine, hear, and deterinine, according to 
the course of proceedings in tlıe Court of Chan- 
cery, all manner of Complaints for any matter 
within the said precincts; as well cuncerning 
lands, tenements, and hereditaments, either 
free-hold, customary, or copy-hold, as leases, 
and other things therein mentioned ; and to 
stay proceedings in the court of Common Law 
by Injunction, or otherwise, by all ways and 
means, aB is used in the Court of Chancery. 

And although the furmer Presidents of the 
said Council had never put in practice such In- 
structions, nor had they any such Instructions ; 


yet the said Earl, in the month of May, in the 
said 8tch year, and divers years following, dıd 
put in practice, exercise and use, and caused 
to be used and put ın practice the said Com- 
mission and Instructious ; and dıd direct and 
exercise an exorbitant and unlawful power and 
Jurisdiction over the Persons and Estates of his 
majesty’s subjects in thuse parts, aud did disın- 
herit divers of his majesty’s subjects, in those 
parts, of their inberitances, sequestered their 
possessions, and did fine, ransom, punishı and 
imprison them; and causcd them to be fined, 
ransomed, punished, and imprisoned, to their 
ruin and destruction ; and namely, sir Coniers 
Darcy, sir Juhn Bourcher, and divers others, 
against the laws, and in subversion of ılıe'same. 
And the said commission and instructions were 
procured and issued by advice of tlıe said Earl. 

And he the said Earl, to tbe ıintent that such 
illegal and unjust power might be exercised with 
the greater licence and will, did adrise, counsel, 
and procure further Directions, in and br tlie 
said Instructions to be given, that no Prokibr 
tion be granted at all, but in cases where the 
said Council shall exceed the lımits of tbe said 
Iustructions: And that if any Writ of Habens 
Corpus be granted, the party be not discharged 
till the party perforın Ihe Decree and Order of 
the saidcouncil, : 

And the said Earl, in the 13ıh year of his 
majesty’s reign, did procure a new Comniission 
to himself, and others therein appointed, with 
tbe said Instructions, and other unlawful Ad- 
ditions. 

That the said Commission and Instructions 
were procured by the solicitation and advice of 
the said earl of Strafiord. 

ır. That shortly after the obtainiug of the 
said Commission, dated tlıe 21st of March, in 
the 8ıh year of his majesty’s reign, to wit, the 
last day of August then next fullowing, he the 
said Earl (to bring his majesty’s hege people 
into a dislike of his majesty, and of his govem- 
ment, and to terrify the Justices of the Peace 
from executing of the laws; he the said Earl 
being then President, as afuresaid, and a Jus- 
tice of Peace) did publicly, at the Assızes beld 
for the county of York, in tlıe city of York, m 
and upon tbe said last day of August, deelare 
and publish before the people there attending 
for the administration of Justice according to 
law, (and in the presence of Justices sitting) that 
some of tbe Justices were all for law, and no- 
thing would please them but law; but they 
should find that the King’s Little-hnger should 
be hearvier than the Loins of the Law. 

Im. That the realın of Ireland having been 
time out of mind annexed to the Imperial 
Crown of tbis his majesty’s realm of England, 
and governed by tlıe same laws; the said Earl 
being Iurd-Deputy of that realm, to bring his 
majesty’s liege subjects of that kingdom likewise 
into dislike of Iıls majesty’s government, and in- 
tending the subversion of the fundamental laws 
and settled government of that realın, and ıbe 
destruction uf his majesty’s liege people there, 
did upon the 50:b day of September, in Us 
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9th year of his now majesty’s reign, in the city 
of Dublin (the chief city of that realm, where 
his majesty’s privy-council and courts of justice 
do ordinarily reside, and whither the nobility 
and gentry of that realın do usually resort for 
Justice), in a public speech, before dıvers of the 
nobility and gentry of that kingdom, and before 
tl,e imayor, ulderinen, and recorder, and nıany 
citizens of Duhlin, and other his majesty's liege 
people, declare and publish, That Ireland wus 
a cunquered nation, and that the king might do 
with then what he pleased. And speaking of 
the Charters of former kings of England made 
to that city, he further ıhen said, That their 
Chharters were nothing worth, and did bind the 
king no further than he pleased,. 

ıv. That Richard earl of Cork having sued 
out process in course of law, for recovery of his 
possessions, from which he was put by colour of 
an Order made by the said earl of Stratford, 
and the Council-T'able of the said realm of Ire- 
und, upon a Paper-Petition, without legal pro- 
ceeding, did the 20th day of February, in the 
11th year of kis now majesty's reign, threaten 
the said Earl (being ıhen a peer of the said 
realm) to imprison him, unless he would sur- 
cense his suit; nnd said, That he would have 
neither law nor lawyers dispute or question his 
Orders. And the 20ıh day of March, in the 
said 11th year, the said earl of Strafford, speak- 
ing, of an Order of the said Council-Table of 
that realm, made in the time of king James, 
which concerned a Lease which ıhe said earl of 
Cork claimed in certain rectories or tythes, 
which the said earl of Cork alledged to be of 
no force, said, That he would make the said 
Earl and all Ireland know, that so long as he 
had the government there, any Act of State 
there madc, ur to be made, shall be as binding 
to ıhe subjects of that kingdom, as an Act of 
Parliament: And did question the sai earl of 
Cork, in tlie Castle-Chainber there, upon pre- 
tence of breach ofthe said Order of Council- 
Table: and did sundry other times, and upon 
sandry other occasions, by his words and 
speeches, arrogate to himself a power above 
the fundamental laws aud established govern- 
ment of that kıngdom ; and scorued the said 
laws and established government. 

v. That according to such his Declarntions 
and Speeclıes, the said Karl of Straffiurd did use 
and ezercise a power above, nnd axainst, and 
to the subversion of the sard fundamental laws 
and established government of the said realm 
of Ireland; extending such his power to the 
goods, freeholds,‘ inheritances, liberties, and 
lives of his majesty’s subjects of the said realm:: 
and namely, the said enrl of Strafford, the 12th 
day of December, 1635, in the time ot full 
peace, did in the said realm of Ireland give, 
and procure to begiven, against thelord Mount- 
norrs, (then and yet a peer of the said realm 
of Ireland, and then Vice-Treasurer and Re- 
ceiver-General of tbe realm of Ireland, and 
Treasurer at War, and one of the Principal 
Secretaries of Stete, and Keeper of the Privy- 
Signet ufthe said kingdom) a Sentence of Death 
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hy a Council of War, called together by the 
said earl of Strafford, without any warrant or 
authority of law, or olfence deserving any such 
puni«hient. And he the said Earl did also at 
Publin, within the said realın of Ireland, in the 
ınontlı of March, ın the 14th year ot his majes- 
ty’s reign, without any legal or due proceedings 
or trial, give, and cause to be given, a Senteuce 
of Death against one other of his majesty’s sub- 
Jects, wlıose name is yet uuknown ; and caused 
him to be put to deatlı in execution of the same 
Sentence. 

. vi. That the said earl of Strafford, without 
any legal proceedings, and upon a Paper Peti- 
uon ot Richard Rolston, did cause the sa:d lord 
Mountnorris to be disseized, and put out of 
ee of his freehold and inberitance of 

Is manor uf T'ymore in the county of Armagh, 
in the kingdom of Ireland, the said lurd Mount- 
norris having been 18 years before in quiet 
pussession thereof. 

vır. That the said Earl of Strafford, in the 
Term of Holy Trinity, in the 13th year of his 
now ınajesty’s reign, did cause a Case, com- 
monly called ° Tiie Case of Tenures upon de- 
fective Titles,’ to be made and drawn up with- 
out any Jury or trial, or other legal process, and 
without the consent of parties; and did then 
procure the Judges of the said realm of Ireland 
to deliver their Opinions and Kesolutions to 
that case; and by colour of such opinion did, 
without any legal proceedings, cause Thomas 
lord Dillon, a peer of ıhe said realm of Ireland, 
to be put out of the possession of divers lands 
and tenements, being his freehold, in the coun- 
ties of Mayo and Roscommon, in the said king- 
dom: And divers other of his majesty’s sut- 
jects to be put out of possession, and disseized 
of their freehold, by culour of the same resolu- 
tion, without legal proceedings; whereby many 
hundreds of his maJesty’s suhjects were undone, 
and their families ütterly ruinated. 

vırı. That the said Erl of Strafford, upon a 
Petition of sir John Giftord knt. the Ist day of 
February, in thesaid 15th ycar of his ınajesty’s 
reien, without any legal process, made a De- 
cree or Order against Adam viscount Loftus of 
Ely, a peer ofthe said realm of Ireland, and 
lord chancellor of Ireland ; did cause the said 
viscount to be inıprisoned, and kept close pri- 
soner, on pretence of disobedience to tlıe said 
decree or urder. 

And the said Earl, wirhout any authority, 
and contrary ta his commission, required, and 
commanded tie said Lord Viscount to yield up 
unto him the Great Seal of the realın of Iren 
land, which was then in bis custody by his ma- 
Jesty’s comnand, and imprisoned the said Chan- 
cellor for nat obeying such his command. 

And without any legal proceeding did, in 
the same 13th year, ımprison George earl of 
Kildire, a peer of Ircland, against law, thereby 
to en’orce him to submit his title to the mannr 
and lordship of Castieleigh in the Queen’s 
county, (being of great yearly value) to the said 
Earl of Stratford’s will and pleasure, and kept 
him a year prisoner for the said cause ; two 
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montbs whereof he kept him close prisoner, 
and refused to enlarge him, notwithstanding 
his majesty's Letters for his enlargement, to the 
said earl of Strafford directed. 

And upon a Petition exliibited in October, 
1635, by Thowas Hibbots, agaiust dame Mary 
Hibbots widow, to him the said earl of Strat- 
Tord; the said Earl of Stratford recommended 
the said Petition to the Council-Table of Ire- 
land, where the must part of the Council gave 
their vote aud opinion for the sard lady: but 
the said Earl finding fault herewicth caused an 
Order to be entered against ıhe said lady, and 
threateucd her, that ıf she refused to submit 
thereunto, he would imprison her, and fine her 
500l.: that ifshe continued obstinate, he would 
continue her ımprisonment, and double her fine 
every month. By meaus whereof she was en- 
forced ıo relinguish her estate in the lands 
questioned in the said Petition, which shortiy 
alter were conveyed to sir Robert Meredith, to 
she use of the saıd Earl ot Strafford. 

And the said Earl iu like ınanner did impri- 
son divers others of hıs majesty’s subjects, upon 
pretence of disobedieuce to his Orders, Decrees, 
and otlıer illegal commands by him made for 
pretended debts, titles of lands, and other 
eauses, in an arbitrary and extra-judicial course, 
upon Paper Petitions to him preferred, and no 
cause legally depending. 

ıx. Tat ıhe said Earl of Strafford the 16th 
day of February, in the 12th year of his ma- 
jesty’s reign, assuming to himsell'a power above 
and against law, took upon him, by a General 
Warrant under his hand, to give power to the 
lord bishop uf Downe and Connor, his chan- 
cellor or chancellors, and their several officers 
thereto to be appoisted, to attach and arrest 
tlie bodies of all such ofıhe meaner and poorer 
sort, wlıo, after citation shuuld either refuse to 
appear before them, ur appearing should omit 
or deny to perform or undergn all lawful De- 
crees, Sentences, and orders, issued, imposed, 
‚or given out against tkem, and them to comınit, 
and keep in the next gaol until they should 
eithher perforın such Sentences, or put in sufh- 
cient hail to shew some reason before the Coun- 
cil-Table of such their conteınpt and neglect. 
And the said Earl, the day and year last men- 
tioned, sizned find issucd a warrant to that ef- 
fect; and made the like warrants to yeveral 
other bishops, and their chancellars, in the said 
realm of Ireland, to‘ the same effect. 

x. That the said Earl of Strafford, being 
Lörd-Lieutenant ar Deputy of Ireland, pro- 
cured the Customs of the Merchandizes ex- 
ported out and imported into that realm to be 
farmed to his own use.—And in the 9th year 
of his now majesty’s reign, he having then 
interest in the said customs, (to advance his 
own gain anı lucre) did cause and procure the 
native commodities of Ireland to be rated in 
the Book of Rutes for the Customs (according 
to which the customs were usually gathered) at 
far greater values and prices than in truth they 
were worth; that is to say, every hide at 20s., 
wbich in truth was wortlı but 55. ; erery stone 
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of wool at 185. 4d., though the same werem 
worth but 55., at the utmost 95: br «. 
means the Custom, wliich before was be: 
twentieth part of the true value of the oz 
dity, was enhanced sometimes a hfth par,: 
sometimes to a fourth, and sometimes t: au 
part of the true value, to the great opprr 
of the suhjects, and decay of merchandiie 

xı. Ihat the said Earl, in tbe 9ih1c.: 
his majesty’s reigo, did by his omn wii: 
pleasure, and for his own lucre, retran: 
exportation of !he commodities of thatı 
dom without his licence; as namels, , 
staves, and other comınudities; and ıben .- 
great sums of money for Licences of 
tion ofthose commeodities, and dispenxi 
the said restraints imposed on them: br« 
means the pipe-staves were raised from K! 
or 5l. per 1000, to 104. and sometimes 11. 
1000. And other conımotlities were eubz 
in the like proportion, and by the same sc: 
by him the said Earl. 

“xır. That the said Earl, being Lord De: 
of Ireland, on the 9ch day of Januar, 
13th year of his now majesty’s reign, dia ı=: 
under colour to regulate the imporatx: . 
Tobacco into the sad realm of Ireland, +: 
Proclamation in his ınajesty’s name, prob“: 
tbe importation of Tobacco, without heırc 
him and his council ıbere, from and art!‘ 
1st day of May, 1638. After which et. 
the sau Barl, nutwithhstanding the said retras‘ 
caused divers great quantities of Tobx: 
be imported to his own use, and freightedd * 
ships with Tobacco, wbich he unpurted 
own use: and that ifany ship brought T»« 
into any port there, the said Earl and his ae * 
used to buy the same to hisown u, al * 
own price; and if that the owners reine: > 
let him have the same at under-saloe. 1° 
they were not permitted to vent Ihe same! x 
By which undue means the said Far ber 
gotten the whole trade of Tobacco into 13 
hands, he sold it at great and excesshe 17% 
such as he list to impose for his own pr 

And the more to assure the said mon f* 
Tobacco, he the said Earl, on the 2rd a! 
February in the 13th year aforesaid, die = 
another Proclamation, commandıng that 
should put to sale any Tobacco by n. 
from and after the last dny of Mar then a 
following, but what should be made 1 
rolls, and the same sealed witl imo ## 
himself appointed, one at each end ol 17 
And such as was not sealed to be * Se 
pointing 6d. the pound for a reward ! 

us . and the pe 
persons as should seize the same; Tuba 
son in whose custody the unsenled ’» =) 
should be found, to be committed UF, 
which last Proclamation was colour 
Br eo 
pretence for the restraining of the sal f 
wholesome tobacco, but it was truly ® 
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illory ; asnamely, Bafnaby Hubbard, Edward | 8ch year of his majesty’s reign, did by his own 


"avena, John Tuineu, and divers others; and 
ıade ılıe oflicers of state, and jJustices of peace, 
ud other utlcers to serve him in the compass- 
ng and executing these unjust and undue 
ourses. By wlich cruelties, and unjust Ma- 
(opolies, Ihe sÄd Earl raised 100,000£. per an- 
ua gun to himself. And yettle snid Karl. 
houglı he euhanced the Customs where it con- 
:erned tlıe merchants in general, yet d’iew down 
he ampost formerly taken on Tobace from 
3d. tlıe pound to 3d. the pound; it being for 
bis Oun profit so to do. 

And the said Earl, by the same and other 
rIgorcus and undue means, raised several other 
Alonopolies and unlawful exactions for his own 
gain, vız. on starch, iron pots, glasses, tobacco- 
Pipes, and several other commodities. 

xııı. That Ylax being one of the principal 
and native commodities of that kingdom of 
Ireland, the said Earl having gotten great 
Quanmtities thereof into his hand, and growing 
on his own lands, did issue out several Procla- 
mations, viz, the one dated the 31st of May, in 
ıhe 12th of his majesty’s reign ; and the otber 
dated ıhe 31st of January, in the same year; 
tlıereby preseribing and enjoining the working 
of Flax into yarn and thread, aud the ordering 
of the same in such ways, wherein the natives 
of thut kingdom were unpractuised and unskil- 
ful. Which Proclamations so issued, were by 
his commands and warrants to his najesty’s 
Justices of peace, and ether oflicers, and by 

otlıer rigorous means, put in execution: and 
tlıe Flax wrought or ordered in other manner 
than as ıhe said proclamation prescribed, was 
seized and employed to ıbe use of him and his 
agents: and thereby the said earl endeavoured 
to gain, and did gain in effect, the sule sale of 
that native commodity, 
xıv. That the said Earl, by proclamation 
dated thie 16th of October, in the 14th year of 
his majesty’s reign, did impose upon the 
owners, masters, pursers, and boatswains of 
every ship, a new and unlawful oath, viz. That 
they, or two or more of them, immediately 
after tlıe arrıval of any slip within any port or 
ereek in the said kingdom of Ireland, should 
give in a true invoice of the outward bulk of 
wares and merchandizes first laden aboard 
them, together with the several marks and 
number of geods, and the qualities and condi- 
tion of the said goods as far as to them should 
be known ; the names of the several merchants 
proprietors of the said goods, and the place 
froın wbence they were fraughted, and whither 
ıhey were bound to discharge: which Procla- 
ımation was accordingly put in execution, and 
sundry persons enforced to take the said un- 
Tewtuloach. 

wv. That the‘ said Earl traitorously and 
wickediy devised and contrived, by force of 
arms, and in a warlike manner, to subdue the 
subjects of the said realm of Ireland, and to 
bring them under his tyrannical power and 
will; and in pursuance of his wicked and trai- 
tnrous purposes aforesaid, the said Earl in the 

VOL. I. 


authority, without any warrant or colour of 
law, tax and impose great sums of money upon 
the towns of Bultimore, Baudenbridge, 'Talowe, 
and divers otlier towns and places ia the said 
realm of Ireland; and did cause the same to 
be levied upon the inhabitants of those towng 
by troops of soldiers, with force and arms, in 
warlike manner. And on the 9th of March, 
in the 12th year of his now majesty’s reign, 
traitorously did give authority unto Robert Se- 
vile, a serjeant at arms, and to the captains of 
the coınpanies of soldiers in several parts of 
that realm, to send such numbers of ‚soldierg 
to lie on the lands and houses of such as would 
not conform to his orders, until they should 
render obedience to his said orders and war- 
rants ; and after such submission, and not be« 
fore, the said soldiers to return to their garri» 
sons: And did also issue the like warrants unto 
divers otbers, which warrants were in warlike 
manner, with force and arms, put in execution 
accordingly; and by such warlike means did 
force divers of his majesty’s subjects of: tlıa& 
realm to submit themselves to his unlawful 
commands. 

And in the said 12th year of his majesty’s 
reign, the said Earl did traitorously cause cer- 
tain troops of horse and foot, armed in warlıke 
manner and in warlike array, with force aud 
arms, to expel Richard Butler from the posses- 
sion of the manor of Castle-Cumber, in the ter- 
ritory of Idough, in the said realm of Ireland ; 
and did likewise, and in like warlike manırer, 
expel dirers of his majesty’s subjects from their 
houses, families, and possessious; ns namely, 
Edward Obrenman, Oweu Oberman, John 
Brenman, Patrick _Oberman, sir Cyprian 
Horsefield, and divers others, to the number of 
about an 100 families; and took and imprison- 
ed them and their wires, and carried them pri- 
soners to Dublin, and there detained, untilthey 
did yield up, surrender or release their respeo- 
tive estates anıl rights. 

And the said Earl in like warlike manner 
hath, during his government of the said king- 
dom of Ireland, subdued divers others of his 
majesty’s subjects there to his will; and there- 
by, and by the means aforesaid, hath levied 
war within the said realm against his majesty 
and his liege people of that kingdom. 

xvı. That the. Earl, the 22nd of Feb. in tbe 
7th year of his majesty’s reign, intending to op- 

ress the said subjects of Ireland, did make a 
Peobostion, and obtained from his majesty an 
allowance thereof, That no complaint of injus- 
tice or oppression done in Ireland, should be 
received ın England against any, unless ıt ap- 
peared that the party made first his address to 
him the said Earl : and the said Earl having by 
such usurped, tyrannıcal, and exorbitant 
power, expressed in tlıe former Articles, de- 
stroyed and oppressed the peers, and other 
subjects of that kingdom of Ireland, in their 
lives, consciences, lands, liberties and estates ; 
the. saıd Earl, to the intent the better to main- 
tain and strengthen ‘lis snid power, and tu 
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bring the people into a disaffecrion of his ma- 
jesty, as aforesaid, did use his majesty’s name 
in the execution of the said power. 

And to prevent the subjects of that reolaı 
of all means uf complaints to his majesty, und 
of redress against him and his agents, did issue 
a Proclamatiun, hearing date the 17th day of 
September, in the Iith year of his majesty’s 
reign, thereby commanding all the nobility, un- 
dertakers, and others who held estates and of- 
fices in the said kingdom, (except such as were 
employed in his majesty's service, or attending 
in England by his special coınmand) to make 
their personal residence in the said kingdom of 
Ireland, and not to depart thence without li- 
vence of himself. 

And the said Earl hath since issued other 
Proclamations to the same purpnse, by means 
whereof the subjects of the said realm are re- 
strained from seeking Relief aminst the op- 
pressions of the said Earl, with.ut his licence ; 
which Proclamations the suid Earl hath by 
several rigorous ways, as by fine, imprison- 
ment, and otherwise, put in execution on his 
majesty’s subjects ; as namely, one 
Parry, and others, who came over only to com- 
plain of the exorbitances and oppressions of 
the said Earl. 

xvır. That the said Earl having, by such 
means as aforesaid, subverted the government 
and laws of the kingdom of Ireland, did, ın 
March, in the 16th year of his majesty's reign, 
in scandal of his majestr's government of all 
bis kıngdoms, and in further execution of his 
#icked purposes aloresaid, speaking of the 
Army in Ireland, declare, That his majesty 
was so weil pleased wich tlie Arıny of Ireland, 
and the conseimences thereof, that his majesty 
would certainiy make the same a pattern for 
all his three kingdoms. 

xvrıı. That the said Earl, for the better ef- 
fecting of his traitorous desiens and wicked 
purposes, did endeavour to draw a Depend- 
ency upon hiniself of the Papists in both king- 
doms of England and Ireland ; and to ıhat end, 
during the time of his governnent in Ireland, 
he rettored divers Fryeries and Mass-houses 
(which had been furmerly suppressed by tlıe 
precedent Deputies of that kingdom ; two of 
which hoases are in the city of Dublin, and had 
been assigned to the use of the University there) 
to the pretended owners thereof, wlo have 
since employed the same to the exercise of the 
popish religion. 

And in the months of May and June last 
the said Earl did raise an Army m the said 
realm, consisting of 8,000 foot, all of which, 
except 1,000, or thereabouts, were Papists ; 
&nd the said 1,000 were drawn out of the old 
Army there, consisting of 2,000 foot, and in 
their places there were a 1,000 Papists, or 
thereabouts, put into the said old Army by the 
said Earl. 

“ And the more to engage and tie the said 
hew Army of Papists to himself, and tn encoa- 
sage them, and to disconrage ad weary out 
Kire said old Army ; the said Earl did so pto- 





vide, that the said new Army of Papists were 
duly paid, and had all necessaries provided for 
them, nnd permitted the exercise of their rel- 
gion ; but the said old Arıny werefor the space 
of one whole year and upwards unpaid. 

And the saıd Earl being appointed a Com- 
missioner within eleven real esunde of the 
northern parts of England, for coınpounding 
with Recusunts for ıheir Forfeitures due to ha 
majesty, which commission beareth date the 
8ch of July, in the 5th year of his majestys 
reign that now is; and being also receiver of 
the Composition-Money thereby arisiog, and 
of other debts, duties, and penalties, by rerson 
of recusancy within the sard counties, for his 
majesty’s use, by letters patents dated the 9th 
day oftbesame July; he, to engage tbe said 
Recusants to him, did compound with them at 
low and under rates, and provided that they 
should be discharged of all proceedinss agamıst 
them in all his majesty’s courts, both temporal 
and ecclesiastical, in manifest breach of, and 
contrary to, the laws and statutes of thisrealm, 
m that behalf established. 

xıx. That ıhe said Earl having taxed and le 
vied the said Impositions, and raised the sad 
Monopolies, and committed tlıe said other Üp- 
pressions in his majesty’s name, and as hy bis 
majesty’s royal command ; he the said Earl, 10 
May, the 15th year of his majesty’s reign, did of 
his own authority contrive and frame n new 
unusual oath, by tlıe purport whereof, amıng 
many other things, the party taking the sad 
oath was to swear, That he should not protes 
against any his majesty’s royal comınands, but 
subrnit bimselfin all due obedience thereunte. 
Which Oath he so contrived, to inforce !he 
same on the suhjects of the Scotish natien inhe- 
bıting in Ireland; and out of a hatred ı0 che 
said nation, and to put them to a discontens 
with his majesty and his government there; 
and compelled divers of his majesty's said sub- 
jects there to take the said oath against their 
wills; and of such as refused to takethe said 
oath, soıne he grievously fined and mprison- 
ed, and others he destroyed and exiled ; and 
namely, the 10: Oct., a. D. 1639, he fined 
Henry Steward and his wife, who refused t0 
take the said Oath, 5,0001. a-piece, and their 
two daughtefs and James Gray 3,0001. a-piece, 
and imprisoned them for not paying the sard 
Fines: the said Henry Steward, bis wife and 
daughters, and James Gray, being the king® 
liege people ofthe Scotish nation. And ine 
others he used in like manner. And the sa! 
Earl upon that occasion did declare, That the 
said Oath did not only oblige them in porat © 
allegiance to his ınajesty, and acknowledgment 
of his supremacy only, but to the Gere 
and poverument of the church established, At 
to be established by his majesty’s royal autlo- 
rity; and said, that the refusers to obef be 
would prosecute to the Linod. 1 

xx. That the said Earl hath in the 15th an 
16th years of his majesty's reign, and divers 
years past, laboured and endenvoured to | 
in his mejesty an äl opinion of his subjecth 
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namely, oftbose of the Scotish nation; and 
divers and sundry times, and especially since 
the Pacificaion made by his majesty wich .bis 
said suhjects of Scotland ın summer, in the 15th 
vear of his ınajesty’s reign, he tie said Earl did 
labour and endeavour to persuade, incite, aud 
Prowene bis majesty to an oßelsive war against 
215 said subjects of the Scotishh nation. And 
tie said Earl, by his counsels, actions, and en- 
Jdeavours, hatlı been and is a principal and 
chief incendiary ofthe war and discord between 
his majesty aud his subjects of England, aud 
the said subjects of Scotland ; aud hath declar- 
«ed and advised bis majesty, that the demands 
ınade by the Scots, in tbeir parliament, were 
a suflicient cause of war agailıst tlıeın, 
The said Earl having forwerly expressed the 
heislit and rancour of his mind towards his 
smajesty’s subjecıs of ıhe Scotish nation, viz. 
the 10th day of October, in the 15th year of his 
innjesty’s reign, be said, That the nation of the 
Scots were rebels and traitors; and he being 
tlıen about to come to Englaud, he then far- 
ther seid, That if it pleased his master, meaning 
his majesty, to send him back again, he would 
root out ofthe said kingdom, meaning the said 
kıngdom of Ireland, tbe Scotish nation Loth 
root and branch, some lords and others, who 
had taken the said oath in the precedent arti- 
cle, only excepted: And the said Earl hatlı 
caused divers of the ships and gonds of the 
sCuts to be stayed, seized, and molested, to the 
intent to set on the said war. 
xxı. That the said Earl, sbortiy after his 
Speeches mentioned ia tlıe last precedent Arti- 
cles, to wit, in the 15th year of his majesty’s 
reign, came into this realm of England, and 
was made Lord Lieutenant of Ireland, and con- 
tinved his Government of that kingdum by a 
deputy: at bis arrival here, finding that his 
inajesty witlı much wisdom and goodness had 
composed the Troubles in the Nortb, and had 
a Pacification with his subjects of Scotland, he 
laboured by all means to procure his majesty to 
break that Pacißcation, ıncensing his majesty 
agaınst his subjecis of tlıat kingdom, and the 
proceedings of the parliament there. — And hav- 
ing incıhed his majesty to au offensive war 
against his sulgects of Scotland by sea and 
land; and the pretext thereof to raise forces 
for the maintenance ofthat war; be counselled 
: his majesty to call a parliament in England: 
yet the said Earl intended, that if the said pro-. 
ceedings of that parliament, should not be 
such a8 would stand with the said Earl of 
Strafford’s mischievous desiens, he would then 
Bea his majesty to break the same, and 
y ways of force and power tn reise mo- 
nies upon the subjects of this kingdom. — 
‚And for the eucouragement of his majesty to 
hearken to his advice, be did before his wajesıy 
and his privy-council, then sitting in couucil, 
ınake large declaration, That he would serve 
‚his wajesty in aoy other way, in oase the par- 
lament should not aupply him, 
xxıı. That ın the month of March, before 


ihe beginning of the last .parliament, the said 
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Earl went into Ireland, and procnrei the pas 
liament of that kingdom to declare their assis» 
tance in a War against the Scots, and gave di- 
rections for the raising of an Army there, cour 
sisting of 8,000 fuot, ans 1,000 horse, being for 
the most part papists. Andcönfederating with 
one sir George Radclife, did, together with him 
the suid sir George, traitorously conspire t9 
eınploy thc said army for the ruin and destsu- 


-tion of the kisydom of England, and of his ına- 


jesty’s subjects, and of ulteriag and subverting 
ofthe fundamental laws and established govern- 
went cf tbis kingdonm. 

And sbortly atter the said Earl returned inte 
England, and to sundry persons declared his 
opinion to be, "That his majesty should first try 
the parliament here; and ıf thiat did nut sup- 
ply hia according to his occasions, he mighs 
use then his Prerugatire as be pleased, to levy 
what he needed ; and that be sbould be ac 
quited botlı of God and man, if be took 
some utlıer courses to supply himself, though 
were against ıhe wills of his suhjects. 

xxıız. That upon the 13th day of April last 
the Parliament of Enylaud met, and the Com- 
mons House (then being the representative bod 
of all the commons in the kingdom) did, accord- 
ıag to the trust reposed in them, enter into de- 
bate and consideration of the great Grievances 
of this kingdom, both in respect of Religion and 
the public Liberty of the kisgdom; and his 
mejesty referring chiefly to the said earl of 
Straflord and the archbishop of Canterbury the 
ordering and disposing of all matters eoncern« 
ing the parliament; be the said Earl, with the 
assistance of the said Archbishop, did procuns 
his majesty by sundry Speeches and Messages, 
to urge the suid Commons House to enter into 
some Resolution for his majesty’s Supply for 
maintenance of his war against bis subjects of 
Scotland, hefore any course taken for the relief 
uf the great and pressing Grievances wberewith 
this kingdom was then aßlicted. Wbereupon a 
deinand was tben made from his majesty of 
twelve Subsidier, for tlıe release of Ship-money 
only. And wbile the said Commons ıhen as 
sembled (with expression of great affection to 
his majesty and lıis service) were in debate and 
consideration concerning some Supply, before 
any resolution by them made ; he ıhe said Bar], 
with the help and assistance of the said Arch-. 
bishop, did procure his majesty to dissolve the 
said Parliasnent upon the 5th day of Br last. 
And upon tbe same day the said Earl did tren- 


-cherously, falsly, and maliciously endearour to 


incence his maJesty against bis loving and faith- 
ful subjects, wbo had been members of the said 
house of commons, by telling his majesty they 
bad denied to supply him: And afterwards, 
upon the same day, did traitorously and wickediy 
counsel and advise his majesty to this effect, 
viz. That having tried ıbe affections of bis peo- 
ple, he wasloose and absolven from all rules of 
government, and that he was to do every thing 
that power would admit; and that his majesty 
had tried all ways, and was refused, and should 
be acquitted towards God and man; and that 
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he had an army in Ireland, (meaning the Army | 190,000. which was then in the Mint, and be- 


above-inentioned, consisting of Papısts, his de- 
pendants, as is aforesaid) wliich he might imploy 
to reduce this kingdum. 
xxıv. That in the said month of Mav, he, 
the said Earl, falseiy, traitorousiy, and malıcı- 
ously published and declared betore otbers of 
his majesty’s privy-council, that the Pa: lıament 
of England had forsaken the king; and that ın 
denying to supply the king, they had given hım 
“ edvantage to supply himself by other ways. 
-And several other times he did maliciousty, 
wickedly, and falsely publish and declare, That 
seeing the parliament had refused to supply his 
majesty inthe ordinary and usual way, the king 
might provide for the kingdon in such ways as 
he should hold fit; and that he was not to suller 
himself ı0 be mastered by the frowardness and 
undutifnlness of the people. And having so 
maliciously slandered the said late house of com- 
mons, he did, witlı the help and advice of the 
said archbisiiop of Canterbury, and the lord 
Finch, late Lord-Keeper of the great-seal of 
"England, cause to be printed and published in 
his majesty’s name a false and scandalous Book, 
entitled, “ His majesty’s Declaration of the 
* causes that moved -hım to dissolve the last 
* Parlıament,’ full of bitter and malicious invec- 
tives, and false and scandalous aspersions against 
the said house of commons. 

xxv. That not long after the dissolution of 
&he said last Parlıamest (viz. in the muntlis of 
May and June) be, the said Earl, did advise the 
king to go on vigoruusly in levying the Ship- 

Money, and did procure the sherifis of several 

-counties to be sent for, for not levying the Ship- 
Money, divers of wbich were ıhreatened by 
him to be sued in the Star-Chamber; and alfier- 
wards, by his advice, ıhey were sued in the 
Star-Chamber for not levying the same; and 
divers of his ımajesty’s loving subjects were sent 
for and iımprisoned, by his advice, for that and 
other il!egal payments. 

And a great Loan of 100,000/. was demand- 
ed ol’ the city of London ; and the lord ınayor, 
and sheriffs, and aldermen of the said city were 
often sent fur, by his advice, to the Councıl- 
Table, to give an account uf their proceedings 
In raising of Ship-Money, and furthering of that 
‚Loan; and were required to certify the names 
of such inhabitants of the said city as were fit 
to lend: which they with much humility refus- 
ing to do, he the said Earl did use these and 
the like speeches, viz. That they deserved to 
be put to fine and ransosn ; and that no good 
would be done with them till an example were 
nıade of them, and that ıhey were laid by the 
heels, and some of the aldermen hanged up. 

'xxvı. Thattle said Earl by his wicked coun- 
‚sels having brought his majesty into excessive 
Charge, wıthout any just cause, he did in tbe 
saunth of July last (for the support of the said 
great Charges) counsel and approve two dan- 
gerous and wicked projects, vız. To seize upon 
the Bullion and che money in the Mint. And 
to imbase his majesty’s Coin with ıhe mix- 
tures uf brass.— And eccordingiy be procured 


longed to divers merchants, strangers, and 
others, to be seized on and stayed to bis ma- 
jesty’s use. And when divers merchants of 
London, owners of the said 'bullion and money, 
came to his house to let him understand the 
great mischief that course would produce bere 
and in other parts, aud what prejudice it would 
be to the kingdom, by discrediting tbe Mint, 
and hindering the importation af Bullınn; he, 
the said Earl, told them that the city of London 
dealt undutifully and unthankfully with hıs ma- 
jesty; and that they were more ready to help 
the rebels than to help his majesty; and that 
if any hurt came to them, they may thank them- 
selves; and that it was ıhe course of otber 
princes to make use’of such monies to serve 
their accasions. i 

And when in the same month of July the of 
ficers of his majesty’s Mint came to him, and 
gave him divers reasons against the imbasıng 
tbe said money, he told them, That the French 
king did use to send commissaries of horse wııh 
commission to scarch into „men'’s estates, and 
to peruse their accounts, ıhat so they may 
know what to levy of them by force, which 
they did accordingly levy. And turning to ıhe 
lord Cottington, then present, said, That this 
was a point worthy of his Inrdship’s considera- 
tion : Meaning, this course of the French kıng 
to raise Alonies by force was a point worthy ol 
his lordship’s consideration. 

xxvıs. Tlıat in or about the month of Aug. 
last, he was made Lieutenant-General of all hıs 
majesty’s forces in the North, prepared against 
the Scots; and being at York, d.d then ın the 
ınonth ot September, by his own authority. and 
without any kawful warrant, inpose a Tax on 
his majesty's sıubjects in the enunty of York of 
8d. per diem for maintenance nf every soldief 
of the trained-bands of tbat countr, which sums 
of money he caused to be levied by force, 
And to the end to conıpel his nınjesty's sub- 
Jects out of fear and terror 10 yield to the pay- 
ment of the same, he did declare, That be 
would commit them that refused the payment 
thereof, and the soldiers should be satished out 
of their estates ; and they that refused ıt were 
in very little better condition than of high- 
treason, 

zxvırm. That in the months of September 
and October last, he tbe said Earl being cert- 
fied of ıhe Scotish army coming into the king- 
dom, and he tbe said Earl being Lieptenant- 
General af his majesty’s army, he did not pro- 
vide for the defence of the town of Newcastik, 
as ke ought to have done, but suffered the same 
to be lost, that so he might the more ıncens® 
the English against the Scots. 

And for the same wicked purpose, and out 
of a malicious desire to engage the kingdoms 0 
England and Scotland in a national and blondy 
war, he did write to the lord Conway, thegene- 
ral of the borse, and under the said Earl’s com- 
mand, That he sbould &gbt with the Scotish 
army at the passage over the Tine, whatsoevef 
should follow; notwithstanding that the said 
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Conway had formerly by letters informed the 
said Earl, that Iis majesty’s Army, then under 
his command, was not of force suflicient to en- 
counter the Scots: by which advice of his he 
did, contrary to the duty of his place, betray 
his majesıy’s army, then under his command, 
to apparent danger and loss. 

All and every which words, counsels, and 
actions ofıhe sard Earl of Strafford wert spoken, 
given, and done by him, the said Earl, traitor- 
ously, and en to his allegiance to our 
sovereign lorı the king, and with an intention 
and endeavour to alienate and withdraw the 
hearts anıl affections of the king’s liege people 
of all his renims from his majesty, and to set 
division between them, and to run and destroy 
his majesty, and his majesty's said kingdoms ; 
for which they do further iinpeach him the said 
Tliomas Earl of Strafford of High-Treason 
against our sovereign lord the king, his crown 
and dignity. And be, the said Earl of Straf- 
ford, was lord deputy of Ineland, or lord lieu- 
tenant of Ireland, and lieutenant-general of the 
army there under his most excellent majesty, 
and a sworn privy-counsellor to his majesty for 
his kingdoms both of England and Ireland, and 
lord president of the North, during the time 
that all’and every the crimes and oflences, be- 
fore set forth, were done and committed ; and 
he, the saıd Earl, was lieutenant-general of bis 
majesty’s army ın the North parts of England 
during the time that the crimes and offences, 
in tbe 27th and 28th Articles set forth, were 
done and cnmthitted. 


Answer to the Twenty-eight Special Artıcıes. 


To the First Article, he saith, He conceives 
that the Coinmission and Instructions differ 
not from those formerly granted, but refers to 
them; and that such Alterations and Additions 
as were made, were (for aught be knoweth), 
rather for the explanation, than fur the enlarg- 
ing of the jurisdiction : the care whereof was 
left to the Secretary of that Council, and to 
ıhe king’s learned counsel, to be passed for the 
good ot the king’s service, and the public wel- 
dare ofthat province. For the legality of the 
proceedings, dıvers eminent lawyers were joined 
‚with the President, who, for the legal parts, 
was by tbem to be directed. He did not ad- 
vise or procure the E.nlargement of the Com- 
mission and Instructions, and he believeth no- 
thing hath been practised since, that was not 
in former times contained in former commis- 
sions, under general words. He believerh sir 
Conyers Darcy was lawfully fined for Misde- 
meanors, as a Justice of Peace; and hath 
heard, he being in Ireland, that sir John Bour- 
cher was fined for some great abuse at the 
king’s being at York, going into Scotland to be 
crowned : to the Proceedings he refers himself. 
He denies tbat he hath done any thing by that 
Commission or Instructions, otber thau he con- 
ceived he might by virtue thereof law fully do. 

To the Second Article, He denieth tbe speak- 
ing ofthose Words: but saith, That 30L., 40l., 

. sr more, being returned as Issues out of the 
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Exchequer, against some that had compounded 
for Knighthood for 10/. or 30/., so as the Issues 
far exceeded the Composition, and yet would 
next time have been increased; the said Earl 
upon this occasion said, That now they might 
see, that the Little-finger ef the Law was hea- 
vier than the King’s Loins; which he spake to 
nourish g6od affections in them towards his 
majesty, and not to threaten or terrify any, 29 
tbe Article supposed. 

To the Third Article, he saith, Ireland is not 
governed by the saıne laws that this kingdom 
ıs, unless it be meant by the conımon laws ; 
their customs, stätutes, execution ef martial 
laws, proceedings at council-board very much 
differ : the words in the Article were not spoke 
to any such intent. He saitb, It might be fie 
enough for him to remember them of the grent 
obligation they had to the king and his proge- 
nitors, that suffered then, being a conquered 


“nation, to enjoy freedom and laws, as their 


own people of this kingdom: and it might be, 
that upon some such occasion he said to those 
of Dublin, That some of their Charters were 
void and nothing wortb, and did not bind his 
majesty farther than he pleased ; which he be- 
lieves to be true, having been formeıly so in- 
formed by his majesty’s learned counsel upon 
sundry Occasions. 

To tbe Fourth, he saith, That tlıe legal and 
ordinary proceedings at Council-Table are, and 
time out of mind have been, by Petition, An- 
swers, Exsamination of Witnesses, as in otber 
courts of justice concerning British Plantations, 
the Church, and cases hence recommended by 
the king for the time being, and in Appeals from 
other courts there ; and the Council-Board hare 
always punished Contempts to Orders there 
made, to Prucinmations, and Acts of State, by 
Fine and Imprisonment. He saith, That ıt 
might be, he told tle earl of Cork, that he 
would imprison him if he disobeyed the Orders 
of the Council-Table, and that he would not 
have lawyers dispute or question those Orders, 
and that (hey should bind ; but remembereth 
not the comparison of acts of parliament : and 
he hath been so far from scorning the laws, 
that he hath endeavoured to maintain them, 
The Suit against the Earl in the Castle-Chamiber 
was concerning the possessions of the college 
of Youghall, worth 6 or 7004. which he hath 
endeavoured to get, by causing of unlawful 
oaths to be taken, and very undue means: the 
matter proceeded to Examination and Publi- 


'cation of Witnesses; and after, upon the earl 


of Cork’s humble suit, and payment of 15.0004. 
to his majesty, and his acknowledgment of his 
Misdemeanors, obtained a Pardon, and the Bill 
and Proceedings were taken off ıhe fie: and 
he remembers not any suit for breach of auy. . 
Order made at Council-Table 

To the Fifth, he ssith, The Deputies and 
Generals of the Army have always executed 
martial law, which is necessary there; und ıhe 
Army, and the members tlıereof, have been 
long time governed by printed Orders, accord- 
ing to wluch, divers, by sentence of the council 
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of war, have formerly been put tn death, as 
well in the time of peace as war. The lord 
Moustnorris being a captain of a company ia 
tlıe Arıny, for mutinous words against the said 
Earl, general of thrt army, and upon two of 
those ancıent Orders, was proceeded against 
by a Council of War, being the principal ofä- 
cers of the arıny, about twenty in number, and 
by them, upon clear Evidence, sentenced to 
death: wherein the said Earl was no judge, 
bot laboured so effectually with his majesty, 
that he obtained the lurd Mountnorris’s pardon ; 
who by that Sentence suffered no personal hurt 
or damage, save about two days imprisonment. 
And as to the other persons, he can make no 
Answer ıhereunto, no particulars being de- 
scribed. 

To the Sixtb, he saith, The Suit had de- 

ded many years in Chancery; and the 
laintif complaining of that delay, the said 
Earl upon a Petition, (as in such cases hath 
been usual) calling to him the tben Master of 
the Rolls, the now Lord Chancellor, and the 
Chief Justice of the Common Pleas, upon tbe 
Proofs in the Chancery, decreed for the Plain- 
tif; to which he refers hiinself: and it may be 
be lord Mountnorris was thereupon put out of 
his possession. 

To the Seventh, he saith, His majesty being 
iatitled to divers lands, upoa an Inquisition 
found, Proclamation was ınade, That such as 
elaimed by patent should come in by a day, 
and have their patents allowed, as if they bad 
been found in che Inquisition; and accordingly 
divers were allowed. Ihe lord Dillon produced 
his patent, wluch being questionable, be con- 
sented, and desired that a Case miglıt be 
drawn ; which was drawn by counsel, and ar- 

ed, and the Jurdges delivered their opinions : 

ut the lord Dillon nor any other were bound 
tbereby, or put out of possession; but might 
have traversed the ofice, or otherwise legally 
have proceedel, that case or opinion notwith- 
standing. 

To the Eighth, hesaith, That upon sir John 
Gifford’s Petition to tbe king, his majesty re- 
ferred it to tlıe deputy and council of Ireland, 
wbere the matter proceeded leyally to a Decree 
against the lord Loftus; and upon his Appeal, 
that Decree by his majesty and his council of 
Eugland was confrıned : tn which Decree and 
Order he refers himself, believing the lord 
Loftus was comwitted for disobeying that De- 
eree, and for continuauce in contempt com- 
mitted close prisoner. Hesaith, That the lord 
Loftus having committed divers Contempts, tbe 
Council by warrant required him to appear at 
the Board, and to briug the great seal with 
him ; which order be disobeyed, and was shortiy 
after committed, and the great seal was deli- 
vered up by his majesty’s express command, 
and not otherwise. And an Information was 


exhibited in the Star-Chamber; for grievous | 
Oppressions done by the lord Loftus as Chan-. 


cellor; whereof he was so far from justifying, 
as that he submitted, desiring to be an object 


of his majesty'smercy, gud not of his justice. 


The Earl of Kildare, for not performing of 
an Award made by king Jemes, and of au 
Award made in pursuance thereof by the said 
Earl of Strefford, upon a reference frasa his 
majesty, was by the Deputy and Couscil conı- 
mitted: and a Letter being unduly obtained, 
he did not thereupon enlarge him: but upon 
another letter, aad submission to the orders, as 
by the king was directed, he was enlarged. 

The lady Hibbets, and one Hoy tıer son, 
having upon a Petition, Auswer, Examination 
of Witnesses, and other Proceedings at Cous- 
cil-Board, been found to bave committed foul 
abuses by fraud and circumvention, to have 
made a bargain with the petitivner Hıibbots, 
for lands of a great value, for a small sum of 
money; was ordered to deliver up the writing, 
no assurances BeroE perfected, or money paid; 
and it is like be threatene:l her with commit- 
ment if she obeyed not that order; but denieth 
that the lands were after sold to sir Robert 
Meredith to his use, or that, by any order by 
himself made, any one hath been imprisoned 
concerning freeholds, but for debts aud per- 
sonal things, as some have been used by all his 

redecessors in like causes. 

To the Ninth, he saith, Warrants to sach 
effects have been usually gramted to ıhe bisbops 
in Ireland, in the times of all former deputies ; 
but the Earl not satsshed with the conveniency 
tlıereof, refused to give auy such Warrants in 
general to the Bisuops as had been formerly 
done: but being iniormed that disers in the 
diocese of Downe gave not fitting obedience, 
he granted a Warrant ta that bislıop, whereto 
he referreth, which was the only warrant he 
granted of that nature; and hearing of some 
Complaints of the execulion thereof, be re- 
called it. 

To the Tenth, he saıth, The Lord Treasurer 
Portlaud offered the Faren of the Customs for 
13,000/. per aunum, in some particular species, 
but the earl of Strafford advanced the same 
Customs to 15,500. per annum, and 8,0001. 
Fine; and by his majesty’s command became a 
Farmer at those Rates proposed, without addi- 
tion to those Rates, as by the printed books 
7 Cur. regis may appear. He dissuaded the 
advance of Rates lately proposed by sir Ahra- 
ham Dawes, so as it was declined : The Rates 
of Hides and Wool are moderate, consid&sation 
being bad of tbeir true value, and of the 
places whereto they are to be transported, and 
of the statute made in the time of queen Eliza- 
beth, andthere in foroe, probibiting tbe export- 
atzon of Wool, unless they pay to the crown 
65. the stone. The Trade and Shipping of hat 
kingdom are exccedingly increased. 

To the Eieventh, he saith, Pipe-staves were 
prohibited in king James’s time, and not er- 

| but by licence from the Lord Treasurer 
of England, or lord deputy ofIreland, wbo Lad 
6s. 8d. per 1000, and his secretary 9s. dd. for 
the Licence : but to restrain that destruction 
of tunber, by command of his majesty and 
advice of his counci for his revenue in Ineland, 


first 306. tben &. was chazged, The money 
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was paid to his majesty, who hath thereby about 
1,5008.-per annum ; and his lordship lost about 
4 or 5008. per annum, which his predecessors 
bad for such Licences. This is paid by the 
transparter, not by.the natives, whose conımo- 
gity nevertheless appears by the Article to be 
very much increased. 

o the Twelfth, he saitb, The Subsidies there 
are an inheritance in the crown by act of par- 
linment ; 6d. was pnid for subsidy, and 18. 6d. 
for impost upon every pound of Tobacco, 
and farmed at 10 or 20. per annum. Tbe 
Commons in pariiament, 10 Car. regis, finding 
the revenae to be short of the expence of that 
kingdom 24,000l. per annum, petitioned those 
Grants might be applied to increase his ma- 
jesty’s Revenue, without calling upon the sub- 
jJect but upon urgent occasions. Hereupon, 
upon the advice of the Committee ofthe Re- 
venue, and in consideration of a Proclamation 
made in England, several Proclamations were 
made, and this settled in a way, till it could be 
confirmed by parlıament ; for which purpose a 
Bill is transmitted, according to the desire of 
the commons, and the impost of Tobacco is lett 
to contractors fur 11 years, at 5,000/. per 
annum for the first five years, and 10,000/. per 
annuın for the other six years. And the Earl 
hath lent money to forward the business, and 
by his majesty’s allowance is a partner ;' but 
hatlı not as yet, in two years last past, had any 
Accounts thereof, or ınade henefit thereby. 
He knoweth of no Whipping, or other Punish- 
ment. The Farms ofthe Customs are better 
than formerly 2,000I. per annum, five 8th parts 
whereof is vearly paid unto bis majesty : the 
prices of Tobacco exceed not 25. or 2s. Ad. the 

ound ; the settling of that Revenue is accord- 
ig to the Petition ofthe Commons; he hath 
not raised or countenanced any Monopolies, 
but opposed the same. 

To che Thirteenth, he saith, He endeavoured 
to advance the manufacture of Linen rather 
than of Woollen-Cloth, which might prejudice 
that trade here: he bought Flax-seed ın the 
Low-Countries, and sold ıt at the same rate 
to such as desired it ; they making their cluths 
not above a foot broad, and winding eight or 
ten tlıreads from several bottoms together ; the 
contrary was twined: their flax, formerly not 
above a foot, became a yard in length: and 
that soil is fit to bear it, and the people love 
such easy works. He’hath set up many Inoms, 
made ınuch cloth, and sold it to the loss of 
some thousantis of pounds; but when the state 
saw the natives would not change their old 
courses for new and better, the Prociamation 
was declined.. What he did was for the public 
good, and bad nothing from them that was not 
fully paid for. 

To the Fourteenth, he saith, He refers to 
the Oath and Proclamation, which was set forth 
by ıhe said Earl and Council of State there, 
at theibustance ofthe Farmers of the Custoums, 
to prevent the defrauding of the king’s Duties, 
wliereof his majesty had five eight parts. He 
never heard any complaiut of the Oatlı, or of 


STATE TRIALS, 16 Cnanızs I. 1040.for High Treason, 


[1406 


any that refused to take it; and conceived it to 
be lawful, divers of the Council approving it, 
being learned judges of the law, to whose judg- 
ment for the legality he submitted, as well ın 
that, as to other matters of the like nature. 

To tbe Fifteenth, He denieth what is in the 
Article objected ; but saıtb, That about the 
year 1626, certain agents authorized in Ireland 
weresent into England, and offered and agreed 
to pay to his majesty 120,000L. in six years, to- 
wards the maintenance of his Army; and a 
like Rayment of 20,000/. per annum, was after 
agreed, and continued for three years longer. 
The Assessments were made, and it was shordly 
after, by (hem and the lord Faulkland, then 
Deputy, agreed in Ireland, that the money 
should not be charged upon record, but levied 
by captains, by Paper-assignments, upon War- 
rants from the Lord Deputy : and this course 
was held four years in the lord Faulkland’s 
time, and the four years wherein the lord Loftus 
and the earl of Cork were lurds justices there ; 
and it held for the remaining year only, after 
the earl of Sırafford came thither. But the 
earl of Cork having spared those towns, for the 
benefit of himself and tenants, durmg the tine 
of his being Justice; the earl of Strafford re- 
duced the assessment to what it was made b 
tbe lord Faulklaud, and gave way to sır Wil- 
liam St. Lieger, lord president of Munster, 
should take the same arrcarages, in satisfaction 
of a debt due unto him by his majesty : and 
he is confident no force was used in levying 
the same. It hath been usual to lay soldiers 
to lery that contribution, to send soldiers tn 
apprebend contemners of Orders made at 
Council-Board, and the like; and when out- 
laws and rebels have been in the woocds, no so!- 
diers have in his time been laid, but by the ad- 
vice oftlie council tere. Toachingthe Castle- 
Cumber, it is a parcel ofthe territory of Idough, 
whereto the king was intitled by inguisition, 
and the possession established in a legal way, 
when the said Earl was in England ; and na 
soldiers were sent, but only 12, at the intreaty 
of Mr. Wanesford, for the security of his houses 
and plantations against rebels. that then were 
out, aud burged and spoiled houses therea- 
bouts : and neitber Richard Butler's, nor an 
other famil», were thence expelled by tlıe said 
earl from their estates. 

To the Sixteenth, he saith, There was such a 
Propssition, which was just, to prevent cJamo- 
rous complaints here, which there might be re- 
dressed ; but conceives, that by thelawstbere, 
and the Articles known since, (by the name of 
the Articles of Grace, made about 14 years 
since) none ought to depart that kingdom with- 
out Licence. Ahereupsn, by the advice ofthe 
State, the Proclamations were set forth, but 
not with such intent as in the article. —He de- 
nied licence only to three, the eurl of Cork, 
tbe lord Mountnorris, and sir Frederic Hamil- 
ton : to Ihe two former, iu regard of criminal 
suits tben against them in the C’astle-Cham- 
ber; to the other, by special command from 
his majesty. But so soon as sir Frederic said 
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he would complain of the Earl, he made suit 
to his majesty that sir Frederic might come 
over ; which was granted. He conceives such 
restraint 'to be necessary, and ifthat be not 
contiuued, it will prove of evil consequence to 
that kingdom.—Parry was questioned at the 
Council-Board for Misdemeanors, and, to avoid 
Sentence, secretly went out of the kingdom ; 
and at his return, for that and other oflences, 
was fined and imprisoned ; to the Sentence 
tbereof he refers, and knows of no other that 
were imprisoned, as by the Article is charged,. 

To the Seventeenth, be saith, It is like he 
might say, (for the better encouragement of the 
Offäcers and Soldıers of the old Irislı Army, in 
discharge of their several duties) that bis ma- 
Jesty was so well satisfhied in the way and pains 
tlıey took in using and practising of their arms, 
that, in that point, he would set them as a pat- 
tern to be imitated : and conceives it. would 
not be ill if they were so ; they being, in the 
opinion of those that have seen them exercise, 
very able and expert soldiers. He spake not 
other words, or to other purpose. 

To the Eighteenth, he saith, When the earl 
of Cork was one. of the Lords Justices, he 
seized some houses in Dublin, pretending they 
belonged to Jesuits and Friars, without legal 
procecdings ; which upon suits prosecuted at 
Council-Board, were, according to justice, 
restored to the owners: but how since em- 
ployed, the Earl of Strafford knoweth not, but 
endeavoured the utmost he could to maintain 
that seizure. Touching tbe 8,000 men, he saith, 
They were raised according to the king’s war- 
rant, and that the said Earl left the care 
tbereofto tbe earl of Ormond and others ; and 
what number are Prutestants, what papists, be 
knoweth not, but believeth such a body cannot 
be there raised, without many papists: the 
greatest number of the captaıns and oflicers 
are Protestants, chosen by the said Earl. The 
thousand men were drawn out of the old, to 
ınake oflicers for the new Army; and believeth 
the thousand put to the old Army are Protes- 
tants, in regard, by his express order, no 
Papist isto he admitted there a common sul- 
dier. He never preferred any captain, lieute- 
nant, or ensign, to be ofthat Army that was a 
Papist, and conceives they are duly paid ; and 
belieres those newly raised exercise religion no 
otherwise than was practised before tlıe Earl’s 
coming thither. IIewasa Commissioner to com- 
pound with the Recusants for their Forfeitures, 
and endeavoured to be ıinformed of the utmost. 
value of their Estates: in four years he brought 
that Revenue from 2,300/. to between 11 and 
12,000/. per annım, more tban ever was raised 
formerly ın so short atime; by which faithful 
dealings for his ınajesty, he procured the hard 
opinion ofthe Recusants throughout the king- 
dom : That out of those Compositions he hath 
paid near 100,000/. into the Exchequer ; and 
they had no other Privileges than what were 
exercised in the Commission, and in former 
like Commissions, and as are in the present 
eummission to the Lord Treasurer, and otbers. 


To the Nineteenth, be saith, The last summer 
was twelve months, when the Euglish and 
Scotch lay in the helds near Berwick, the Earl 
and Council of Ireland having a general notion 
thereof, were in fear that the Scots in Ulster 
(being almost 100,000 in number) might be 
drawn to side with the Covenanters; and 
advising how to secure that kingdom ; the prin- 
cipal of the nation of Scotland, living in Ire- 
land, came to Dublin, and petitioned, that they 
might have an Oath wbereby they might give 
testimony of future obedience to his majesty. 
Whereupon an Oath was by the advice of the 
Council of State framed, and chearfully taken 
by those Scotch gentlemen, and generally by 
allthe nation in Ireland, as the Earl couceives, 
to their advantage, and the satisfaction of others. 
He believes that some were sentenced for re- 
fusing it, but uone were otherwise exiled. The 
Earl, in his Vote, said, That he would endea- 
vour that all of that nation sbould take that 
Oath, or leare the kıngdom, All which was 
done by his majesty’s direction and approba- 
tion : And it was not contrived to the Intents 
of the Article charged, but to prevent their 
adhering to the Covenanters ıhen in open arms, 
and not concerning the ceremony or guvern- 
ınent of the Church. 

To ıbe Twentieth he saitb, That in the year 
1638, the Earl was in Ireland, when prepara- 
tions wet made for war, and summons sent to 
the nobility of this kingdom. In the year 
1639, a General was appointed, and an Army 
drawn to the field, and encamped near Ber- 
wick ; whereby it appearshe was not acquaint- 
ed that the Article of Pacification had been 
broken on both sides, anıl so distempered, ıhat 
it was held fit an arıny in England should be 
raisel to suppress the Covenanters, if the 
business could not witlı honour and safety 
be otherwise composed. The said Earl hum- 
bly advised his majesty to call a Parliament 
and used many motives ıhereunto. After the 
Parliament was called, and before the sir- 
ting thereof, ten of the lords, and atlier af ıbe 
Council for foreign affairs being assembled, his 
majesty then present, an bonourable person re- 
lated the Covenanters demands. It was ıbea 
voted by all, That they were such as might not 
in honour and safety be condesceuded unto by 
his majesty; and if they could not be otherwise 
reduced, his majesty müst be constrained to 
bring them to it hy force. The like Resolutiou 
was voted after at the Council-Table by twenty 
of the council. \Whereupon his majesty ap- 
pointed a Council of War; and it was held 
necessary to borrow 200,000/. upon good secu- 
rity, till the Supplies by the Parliament might 
cııne in. Ile never said the Scotch nation 
were Rebels, but wasever persuaded that many 
of them were most loyal subjects. —Tbose that 
raised arıns, when they were at such a distance 
froın his mnjesty, he might say they were no 
less than Rebels and Traitors. By Warrant 
from the Lord Adıniral be caused divers shipg 
and goods to be seized, but not with an intent 
to set on the war, but, as much as in bimm lay, 
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to bring all to fair accommodations without 
expence ofblood. 

To the Tweuty-frst, he saith, The Pacifica- 
“tion was broken befvre he came over, as in 
tire Answer to the former Article: he moved. 
his majesty fur a parliament in England, but 
not with suclı intent as in the Article, but out 
of a desire to have settled a rıght wnıderstand- 
ing between the king and bis people. It may 
be said, (thouglı he remembereih it not) ‘That ıf 
the parliament would not supply his ın'ıjesty, 
he would serve his BT m any other lawtul 
way; being well assured that his ınajesty would 
we employ him, nor any man else, in any otber 

ind. 

To the Twenty-second, he saith, According 
to bis majesty’s Instructions, he did ser forth to 
the Parliament of Ireland the State of the Af- 
fairs, as they then stuod ; and they freely gave 
four Subsidies, as an acknowlcdginent of his 
goodness and happy government, us by tlıe act 
and remonstrance appears in print. Ile by his 
majesty’s direction, then gave order fur the 
raising of 8,000 men, who still remain ın the 
king’s pay, and were sent into Ulster to secure 
those parts, of to land in Scotland, to divert 
thie earl of Argyle, in case he joined witlı the 
Covenanters arıny against the king. But it 
was mentioned in the king's Letter, 2 Martii 
1639, he had purposely given out, That they 
should join with the un arıny at Berwiek, 
to colour other designs: But the true cause of 
their levying was made known to be as afore- 
said unto the earl of Ormond, sir John Bur- 
lace, and the martjuis of Hamilton, and the earl 
of Northumberland, at the time of the writing 
the Letter. And he denies the Words charged 
in the Articles, or any other words to such ın- 
tent and purpose. 

To the Twenty-third, he saith, The matters 
of the Parliament were no otherwise referred 
to him than to the rest ofthe Council: Tbat 
coming sick from Ireland about ten days after 
the Parliament were set, and after the Treaty 
with the earl of Dunfermline andlord Lowden, 
Scotch Commissioners, was broken off, and the 
army preparing. and the parliament not sup- 

Iying monies as his inajesty desired, his ma- 
Jesty advised what might more them to prefer 
his supply. In debate whereof, he humbly ad- 
vised his majesty, by a Messzge to the house, 
to lay down Ship-money and proinise never to 
demand it, and gire way to reverse the Judg- 
ment by a Writ of Error in parliament, and to 
promise a Redress of Grievances when they 
should be prepared. And secondlv, That ıhey 
would presently agree upon such Suppiy as 
should maintain his Army for reducing the 
Scots to their obedience, wherein their safety 
and his honour was conceincd. Als mar 
jesty assented conditionnilv, that he might have 
twelve subsidies: The Earl besouzht hım that 
* might not pass as a condition, but to relin- 
quish Ship-Moncy, and put himself upon their 
atfections; and drew up the Message in writ- 
ing, and delivered ıt to Mr. Secretary Vane, to 
deliver to the Mouse of Commons. He desired 

voL, TI, 
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to know if his majesty would not take less than 
twelve. His majesty answered, He feared less 
would not serve his occasions. The earl of 
Strafford besoughit his majesty to accept of 
eigitt. So his inajesty ussented, and desired 
Mr. Secretary to siznily so much, as occasion 
should be offered: But whether he dıd so or 
not, the said Earl I.noweth not. The House of 
Commons being ın debate two days, and not 
resolriug, his majcsty about the 5tlı of May 
last cailed a Council at 7 o’clock in the morn- 
ine: ‘I'he said Earl being sick, came late, and 
was told, as he remewbereth, by the earl of 
Berkshire, the king ha.l declared his resolution 
to dissolve the parliamient. 'The earl of Straf- 
ford besouglit his majesty to hear the advice of 
his Council, and first of -those that were niem- 
bers of the house of commons, by whom the 
rest might the better be guided. Mr. Secre- 
tary Windebank saıd, Ile feared the house 
would first be answerch of their Grievances, 
and voted for a breach of the parliament, 
Mr. Secretary Vane, in opposite terms, said, 
That there was no hupe that they would gire 
the king a penny, And therefore absolntely 
voted for a breach. And tlıe earl of Strafford 
conceiving his majesty’s pleasure to have ac- 
cepted eight subsidies had been delivereil to the 
house of commons by Mr. Secretary Vane, d:d 
ın his turn deliver his Vote for breaclı of the 
parliament, which otherwise he would not have 
done, it being cnntrary to what he resolved 
when he came thither; and the like opinion 
was delirered by the rest of the lords, being 
about twenty, except two or three at the ınost. 
The Parliament being dissolted, his majesty 
desired Advice of his Council how Money might 
be raised, affirming that the Scotch army was 
ready to enter into tlie kinsdom : The surd 
Earl, in presence of others in the Council, de- 
livered hıs opinion, That in a case of absolute 
and unavoidable necc»sity, which neither would 
nor could be prerented by ordinary remedies 
provided hy the laws, nor all his majesty’s other 
means suffcient to defend the conımonwealth, 
himself, or their lives and estates from an ene- 
my, without force of arms, either actually en- 
tered, or daily expected to invade the rcalm; 
he ee that his majesty was absolved 
from ordinary rules, and might use‘(in a mode- 
rate way, as the necessity of the cause would 
permit) all ways and means for defence of him- 
self and kingdom ; for that be conceived ın 
such extremity, * Salus Populi? was ‘ Suprema 
‘ Lex,’ rosided it were not colourable, nor 
any thing demanded empioyed to other use, 
nor drawn into example, when law and Justice 
might take place: and that when peace was 
settled, reparation was to be given to particu- 
har ınen, otherwise it would be unjust. Thig 
was not ofliciously Jdeclared, but ın council, 
forced by the duty ofthe oath of a counsellor, 
wBich ıs, That he sball in all things to be ınov- 
ed, treated, and debated ın council, faithfull 

and truly declare his mind and opinion accord- 
ing to hıs heart and constience: Which Oarh 
the said Eurl touk, and humbly prays their 

4x 
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lordships consideration thereof. lie denies the 
Words ın ıhe Article, or any words to the ıiu- 
tent thereby expressed. 

To the 'Twenty-fourth, he saith, Ife deliver- 
ed his opinion wıth such cautions and restric- 
tions, as in the Answer to the precedent Artıi- 
cle; and is well assured his discourse at all 
times hathı been without ill intentions to either 
of the houses of parlinunent, wlich he ever did 
and shall speak of with all revercnce. He de- 
nies that he kıew mf he publisliing or printing 
of the Book, or wlıo caused it to be printed or 
published ; for at that time he was sick in bis 
bed, more like to die tlıau to live. 

To the Twenty-fifth, he saith, Ship-Money 
was leried, and adjudgei to be due, before his 
coming oser. Sherifls were then called up as 
befure, and not otherwise. If any were sued 
in Star-Chainber, it was witliout any paaticular 
endeavour of bis. It appearing at the Board 
that the mayor and sheriffs of London had 
been slow in collecting Ship-Mloney, he saith, 
They were but ministerial, aud ought to exact, 
and not dispute the king’s writs; and that if 
through their remissness the king should be 
less able to provide for the public safety, when 
any foreign army was ready to enter ıhe king- 
dom, tliey might deserve to be fined and ran- 
soıneil : which be spake more to basten them, 
thau of purpose to advise any such prosecu- 
tion. But denies the other Words, being, un- 
der favour, such cxpressions asdıe is not accus- 
tomed unto. 

To the Twenty-sisth, he s:utlı, He advised 
not either of those Projects, being then sick in 
led: But it being debated at the Couucil- 
Table whether it were better tor the king to 
raise Gold and Silver, or coin base Money, he, 
lur the reasons theu given, delivered hıis opinion 
tor the latter. Sundry merchauts adıenturers 
comimg to his house, desircd hım tu move bis 
imajesty, then at Oatlands, to release the hul- 
lıon, or money: He told them be knew of no 
such tiiug, aud would not meddle with it; nor 
would his he ılth permit him to go ahroad : and 
said, That if by their denying the king in such 
a public danger the loan of 100,0007. upon 
good security, the king were constrained, for 
the preservation of tlie land, to stay the bul- 
lion, they might thank themselves; and the 
city receiving so great a. benefit by residing 
amongst thenı, they made but an unthankful 
acknowledginent in such a strait, to refuse the 
loan of that sum. "Ihe ofhcers of the Mint 
came to the Council-Board, and the Earl then 
shewed a Letter he received from the eurl of 
Leicester, wberein was related, That the cardi- 
nal bad appointed commissiuners to go into 
the merchants houses at Paris, to peruse their 
shop-books and accompts, and cess every man 
according to his ability, towards the payment 
of the king’s army ; and then said, That it was 
but just for us here in England to bless God 
for being under a king which could nnt think 
upon such a pressing upon tlie people. But 
the Words in the Article, or words to any such 
intent, be did mot speak ; and cannot sultici- 


‚direction, 


eutly beinoan himself to have been in all his 
words so ill understond, or so untruly feported 
as he hath been, 

To the Twenty-seventh, he saitb, He per- 
suaded the gentry of that counıy to allow the 
Trained-Bauds a month’s pay; which they 
yielded, and his majesty graciously accepted. 
It was by Council of War, his majesty being 
present, thought fit the Trained-Bands should 
return, save the two regiments under the com- 
mand of sir William Pennyman and sir Thomas 
Danby. It was assented unto by his majesty, 
and the great council of peers tben assembled, 
That tbose spared should contribute; and the 
sajd Earl was commanded by them to see it 
done. Which was done accordingly by War- 
rants from him, and from his Deputy-Lieute- 
nants, which was much less charge to the coun- 
ties than otherwise. And denies the other 
particular in the Article mentioned. 

To the Twenty-eighth, he saıtb, Ile was 
lieutenant general to the earl of Northumber- 
land, about the 24th of August, of 10 or 12,000 
foot, and 2,000 horse, being at Newcastle, 
under’the command of the lord Conway and 
sir Jacob Asılev, and the rest of the army at 
York. The said Earl went from London on 
the 26th of August, notwithstanding his ex- 
treıne weakness, and came to York. And 
having received a Letter from sir Jacob Astley 
that Newcastle was fortified, and that tbey 
nıust be infaınous beasts to luse ıt, and that it 
was fully secured ; and being acquainted with 
several Dispatches sent by Nir. Secretary Vane, 
by his majesty’s directious, to the lord Con- 
wav, general of the horse, to oppuse the pas- 
sauce of the Scuts over the river '[yne, the one 
dated 22 Aug., the other 23 Aug., another 24 
Auz., anotlier 26 Aug,, the substance of wl:ich 
Letters are particularly mentioned in the An- 
swer to this Article: and to the same Letters 
tl: said Earl reterreth Inmself. 

The said Earl, upon sight of this and sır Ja- 
cob Asıley’s letter, had reason to beiieve that 
all ttting preparation was made; and theu un- 
derstanding that ıf the Scotisı Army shou:.d 
pats tlıe river, not only Newcastle, altogetLer 
unlorufied on the south part, would be lost, 
but the said arınv of 11,000 font and 2,000 
boıse endangercd ; and hearing that the Scotish 
army was distresscd for want of victuals, and 
knowing the advantage that was in opposirg 
the passage of such a river: Hereupon ıhe saıd 
Earl, by a Letter döted the 27th of August, 
advised the lord Conway, with-all the harse, 
and at lenst 8,000 foot, and all tbe cannon, to 
march and fight with them upon the passage or 
the river: At which time tbe said’ Earl lad no 
charge of the army. But the truth ıs, the lord 
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Conway having not with him all the horse, and 


‚bot above 1,500 foot, aud only some part of 


te cannon, was in a posture to fight for the 
passage befure the said letter of advice came, 
which he received not half an hour before the 
fishbt began, and proceeded according to his 
own judgment, and his majesty’s said general 
Aud afierwards, that is, about tbe 
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30th of August, and not before, the said Earl 
touk upon him the charge of the Arıny at Dar- 
lington, and brought it to York to be supplied 
with necessaries that they wanted, and purpos- 
ed to have staid where they were quartered. 
But hearing from many hands that there was a 
purpose to question hun m parliament, and his 
inajesty having given him liberty of staying 
there, or coming away, he left the charge of 
the arıny with the lord Conway, and otlıer of- 
ficers, as his majesty had directed, and came 
to London on Monday the 9th; and the 11th 
of November was put under restraint, and so 
hath ever since remained. And saith, That 
the town of Newcastle was no way under his 
care. And as to other matters, whereto by 
law he ouglit to uuswer, and hatlı not answer- 
ed, he saith, He is not guilty of them, or any 
of theıp, in such manner and forın as in the 
said Article is expressed ; and humblv prayeth 
a convenieut time for making his Proufs, and to 
Justify and maintain bis actions in Ireland by 
sight of his majesty’s Warrants, Records, and 
witnesses in that kingdom; and that if any 
mistake be in his Answer, it may be amended. 
And this the saıd Earl hopeth, that, upon 
equal construction of his words and actions, he 
shall appear free from auy great and heinous 
offences wherewith he is charged : And how- 
soever it shall please God to dispose of him, he 
shall ever pray, that Ly their lordships great 
wisdom and prudence, the affections of his 
majesty, und duty of his subjects, may tbis 
arliament be so surely knit together, as may 
y God’s blessing lastınglv tend to the pros- 
perity and flourishing estate both of king and 
people. 
Tue Taerar? 
The place appointed fıır the Trial was the 
great Hall in Westminster, where ıhere was a 





® « Muchtime,” says lord Clarendon, “ was 
spent in consideration of the menner of the 


trial; forthey could find no precedent would. 


fit their case: Wliether it should be in the 
house of peers? which room was thouglit too 
little, for the accusers, witnesses, judges, and 
spectators: Who should prosecute? \Vlether 
members chosen of tlıe commons, or the king’s 
council? Whether the bishops, which were 24 
in number, and like to be too tender-hearted ın 
matter of blond, and so either to convert many 
or increase a dissenting party too much, should 
have voices in the trial! Whether those who 
had been created peers since the atcusation 
was carried up, slwuld be admitted to be 
jJudges? And lastly, Whether tlıe commoners 
who were to be present at the trial, should sıt 
uncovered ? and, whether any ınembers of the 
house of commons should be examined at the 
trial on the behalf of the Earl ? who had sent a 
list of names, and desired an order to that 
purpose.—After much debate it was agreed, 
that tbe Trial should be in Westminster-hall, 
where seats should be bujlt, for the reception 
of tbe whole House of Commons, which toge- 
ther with the Speaker shauld be present: 
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throne erected for the king, on each side thereot 
a cabinet enclosed about witl boards, and be- 
fore with a terras. Before that were.ıhe seats 
for the Lords ot the upper house, and sacks of 
wool for the Judges; before ıhein, ten stages 
uf seats, extending farther tlıan the midst uf 
the Hall, for the gentleinen of the house of 
commons : at the end ot aıl was a desk closed 
about, and set apart for tlie Lord Lieutenant 
and his couusel. ” 
March 22. 

Monday morning about seven of the clock he 
came from the Tower, accompanied wich six 
barges, wherein were 100 suldiers of the Tower, 
all with partizans, for his guard, and 50 pair of 
oars. Athis landing at Westminster, there he | 


"was attended with 200 ofthe Trained-Bands ; 


and went guarded by them, into ıhe Hall. 
The eutries at Whrrelaill, King-strect, and 
Westminster, were guarded by the const.bles 
and watchmen, from four ofıhe cluck ın the 
nurning, to kecp away all base and ıdie persons. 

The king, queen, and prince, came ‚to the 
house about nıne of the uch, but kept them- 
selves private within their clusets, only the 
Prince came out once or twice to tie Cloth of 
State ; so that the kiug saw and heard all that 
passed, but was seen of none. Some give the 
Reason of this, fronı the received practice of 
England in such cascs : others say, that the 
lords did intrcat the king either to be alscut, 
or to be there privately, lest pretensions mi;ht 
be made hereatter, that his being there was 
either to threaten, or some otherwise to inter- 
rupt the course of justice: a third sort, That 
the king was not willing t0 be uccessary lo tie 
Process till it came to bis port, but rather chose 
to be present, that he might note and under- 
stand what violence, rigour, or injustice hap- 
pened. 





for they then foresaw, that (hey might be put 
to anotber kind uf proceeding than that they 
pretended ; and, thouglı with ınuch ado, tlıey 
conseuted to sit uncovered, lest such a little 
circunstance might disturb the whole design. 
—For the prosecution, they had no mind ıo 
trust the kaig’s coancil; who neither knew 
tlieir secret evidence, nor being inforıned, were 
like to apply and press it so vigorousliy as tlıe 
business would reguire: and therefore, they 
appointed that Committee which had prepared 
the Charge, to give in the Evidence, and in the 
name of all the Commons of England, to prose- 
cute the Impeachment.—For the Bishops; after 
many bitter invectives; und remembe:ing the 
faults of particular persons; and the canons 
which seemed to involve the whole body ; with 
sharpness and threats: They took the case to 
be so clear upon an old canon (the only one 
they acknowledged for Orthodox) that “ Cleri- 
“ cus non debet interesse sanguini,’ that they 
were coutent © to refer that to the house of 
© pecrs, as proper ouly for their determination.’ 
And this they did, not upon any confidence 
they had in the matter itself, whatever law, og 
reason, orcanon they pretended ; or in tlelords, 
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When tbe Lieutenant entered the Wall,, Adr. Maxwell, whether the axe should be car- 


tbe porter of the Hall (whose othce it is) asbeu 


te mäjor part of wlan, when any differen: e 
or opinion was, always dı-sented from tlieir de- 
signs ; but thattiiey bad a tuick of doing their 
business by intimation; and had a sure friend 
amnongst tbe bishops, wi: had promimsed them 
seasonably to free then of that trouble.—1hey 
would not trust their lordsbips van inclinations 
with tlie other point, of the new barons, which 
they knew yould be contruverted ; butin plaiu 
terıns demanded, ‘ that no peers, created since 
© the day upon which the eurl ul Strallurd was 
<impeached of High Treason, because they 
€ were involved as C’ominoners in the making 
© that acgusatim, should sit as Judges atbistrial.’ 
«For the larl's demand, “ uf an oıder to 
€ examine some membzrs on bis beball, upon 
“ matteıs of fact, at his trıul;’ alter a long de- 
bate, they left ıt only in the power oftbe per- 
sons themselves who were nominated, to be 
examined if they would, not without sume 
smart aniımadversions, that they should take 
heeil what they did, and refused to enjoin them; 
though the same had been doue at their desire, 
for the lords of the counci : but that was against 
the Earl, and so the less to be considered. 
“The Lords, ın the absence of the Lord 
Keeper, who was very sick, made choice of the 
earlof Arundei to preside and goverp the Court ; 
being a person notoriously disußectet tu the earl 
ofStrafiord. And for the great busincss ofthe 
Bishops, they were saved tlıe labour oi giving 
anyrule, which it may be would have ıroubled 
theın, by tbe bisbop of Lincolu’s standing up, 
and ınovinz, on tbe behalf of himstlt, and hıs 
brethren, “ that they mielt be excu-cd from 
© being present ar the Trial, b: ing ecclesiasti- 
© cal persons, and so not to have their hands 
° in blood ; and such otlıcr reasuns, as, wlıen 
“they are examined, will not be found nf very 
€ great weight.'— The exumple of the Bishops, 
prevailed with some lerds, wbo had been 
created since ıhe Accasation, to quit their right 
of judging ; and amongst theın, the lord Little- 
ton, who had been made a baron upon the de- 
sire of the earl of Straf” .rd, for tbut only reason, 
that he professed, “If he were a peer, he 
* would, and indeed be could, do him notable 
€ service,’ was the first who quitted his right to 
Judge, because he had been a commoner when 
the Accusation was first brought up: but they 
who insisted upon their right, as the lord Sey- 
mour, and otliers, and demanded the juds- 
ment of the house, were no more disturhed, 
but exercised the same power to tbe end, as 
any ofthe other lords did ; and so, no doubt, 
miht the Bishops too, if they-wauld: fur, 
ther a inte night be some reason for their ab- 
sence, when the Trial was according ta law, 
beiore and by ls peers only; yer, when that 
Jucgment wus waved, aud a Bill of Attainder 
broucht against him, their votes in that Bill 
were asın’ ccssary and essential, as of any other 
of tlie lords. And it ınay be, ıbeir unsesson- 
able, voluntary, unjust quitting it then, made 
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ried beivre Lum or no? Who did answer, Thai 
many neu less solicitous for the defence oftheir 
rıglıt alterwards. 

“ On Alouday, the 22nd of March, the Earl 
of Strafford was brought to the bar in West- 
minster-hall ; the lords sıtting in the middle uf 
the Hall ın their rohes; = the cuminoners, 
and some strangers of quality, with the Scottish 
cominı-sioners, aud the conımittee of Ireland, 
on vither side; there being a close box made 
at one end, at a very convenient distance for 
bearıng, in wbich the king and queen sate un- 
takeu wutice of: his ınajesty, out of kinduess 
aud curıosity, desiring to hear all that could be 
alledsed: ot which, I believe, be ulierwards 
repented bimself; when bis having been pre- 
seut at the trial, was alledged and urged w 
him, as an argument for the passing the Bili of 
Attainder.” 


The following are Mr. Laing’s reßections upon 
this transactinn ; “ Wiule the treaıy was ıbus 
protracted, thc füte uf Straflord was determined 
ın parliament. An endeavuur to subvert the 
fundamental laws was a species of constructive 
tre.son till then unknowu, and was established 
on facts which wcre either indifferent in thum- 
selves, or insutncicnt separately to constilule 
such erime. - Whether from the novelty of Ur 
accusatiun, or from the: defective nature of tbe 
evidence, 2 bul of attainder was necessary to 
reach his devuied head. Charles, who, accord- 
ing to theordinary dispensation of justice, might 
have remaincd a sılent spectator of his fate, was 
reduced, by the bill of attainder, to the crutl 
alternative nf becoming accessary to tlıe death 
ofa favourite minister, endeared by his services, 
or of involving hinself in a rupture with par- 
liamıent, and iu a civil war, while he was uupre- 
pared for the event. Asa constitutional pre- 
cedent, the attiinder of Strafford is surraunded 
with difticultic. Were an act, deplaratory of 
treason, to be restraincd, on the one hand, with- 
in the Jimuits of the established law, a states 
man, secure from the stroke of justice, aus 
conspire, with impunity, to subvert the funda- 
mental laws of the constitution, which implies 
no treasonable desicn against the crown; yel 
on tlıe other hand, an act declaratory of new 
crimes might ultimately recoil om the people 
theinselves; and a servile parliament might in- 
dulge the ambition or the resentment of a wi- 
nister, by the attainder of every opponent whom 
he hated or feared. I'he evidence against 
ford was defective, however, as it indicated 
rather his advice-and opinion, tlsan a concerted 
design to render Charles independent of parla- 
ment: but, asınercy is not the attribute of col- 
Icctive bodies, he sufered, witbout legal evi- 
dence, from the violence of his accusers, and 
the secret conrictiou or tlıe fears of bis judges. 
The apprehensions of his escape if ıhe trial were 
interrupted, seem ta have Grst suggested the b 
for preventing the dissolution of parliament 
without its own cousent.” 
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hıe king had expressly forbiddeu ir : nor'was it 
lie custom of England to use that ceremony, 
ut only when the party accused was to be 
»uat upon bis jury. 'Ihose ofthe upper huuge 
did git with tbeir beads covered, those of the 
‚ower house uncovered. The Bishops upon the 
Saturday before did voluntarily decline the 
riving oftheir suffrsges in matters criminal, 
and oftlıat nature, according to the provision 
of ılıe Canon Law, and practice of the kingdom 
to this day; and therefore would not be pre- 
sent ; yet withalthey gave ina Protestation, 
thac their absence should not prejudice them of 
tlıat or any oiber privilege competent to them 
as the lords spiritual in parliament ; which was 
accepted. en 

The earl of Arundel, as Lord High Steward 
of Jungland, sat apart by humselt, und at the 
lieutenant’s entry commanded the hause to 
proceed. Mr. Pyın being Speaker of the Com- 
ınittee for his accusation, gave in the same 
Articles which were presented at his last being 
before the Upper House ; which being rend, 
his Replies were subjoined and read also, the 
very same which were presented before in the 
Upper House. Some give the reason of this, 
because the Lower House had vet heard those ' 
Accusations in public before ; others, ıhat the 
tormality of the pracess required np less: how- 
ever, that day was spent in that exercise. 

The Queen went from the house about eleven 
nf tlie clock ; the King and Prince staid nill 
the meeting was dissolved, which was after 
two. The Lieutenant was seut to tbe Tower 
by his guasd, and appointed to return upon 
"Tuesday at ning of ıhe clock in the morning. 
The croud of people was neither great nor 
troublesome ; all of ‚them saluted him, and he 
them, with great humility and courtesy, both at 
his entrance and at his return : therefore let 


Same pretenid what it please about the malice 
' and discontent of the multitude, * That ıf be 
€ pass the Stroke of Justice, they will tear him 


© in pieces ;' yetl see there ıs more in rumour 
than in sigbt and appenrance ; and in this 
report, as in all others of ıhis nature, more is 
thrust upon the vulgar (who geam as well fear- 
ful of punishnient, as exempt from it, for all 
their great number) than they do Justly deserve, 


March 33. 


On Tuesday in the morning he came accom- 
panied as hefore to Westminster ; and having 
staid in the Exchequer-Chawber till nine of the 
clock, tlıe king, queen, and priuce came as be- 
fore upan the hirst day. 

Then Master Pym being called for, aggra- 
vated the Charge, wbich was given the day 
before, by a very ample Speech. It is impos- 
sible to call to ind all the hyperboles, the 
flashes, and superlative expressions that he 
used ; the main points were, That it was Trea- 
son far beyond the reach af words, that he the 
Lieutenant, a native subject and a neer of Eng- 
land, the Pine governor of Ireland, tbe cam- 
mander of his majesty’g forces, and a Protes- 
tant in religion, should bave in such an impious 
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and gross manner recompensed his majesty’s 
favours, abused his goodness, and drawn all his 
dosininions into hazard and peril of’ their reli- 
gion, lives, goods, and privileges: That one of 
these faults alone had been enough, and too 
much, for tbe fulälling of the exorbitancy and 
wickedness of any one man; and that no pu- 
nisbment could be thought upon, suflicient to 
expiate crimes of such a transcendent nature. 

The Lieutenant, wıth no less moderation 
and wisdom tban the other with heat and pas 
sion, spake to his own defence; and that with 
such a measure of eloquence and livelihood, 
that his very enemies were aflected with it, and 
do marvellously report ofit. Ile modestiy re- 
counted his services done to the king and crown 
of England, his endeavours for advancement as 
well of the honour as commodity of both king- 
doms in general, but in particular that of Ire- 
land; how he had engreatened and advanced 
the kıng’s revenues there, restored the Church’s 
maintenance, suppressed the Outlaws, esta- 
blished obedience to royal authority, and impe- 
dited ıhe tyranny and usurpation of greater 
ones over the Comnions. And for the eilect- 
ing of all these actions, he mentioned himself 
the most weak and ineanest instrument, with a 
wonderful prudence, in a middle way, betwixt 
the affectation of baseness, or dejectedness, and 
arrogance. 

Master Pym, after the close of his Speech, 
told him tbat there were three new Articles ad- 
Joined (by an after-search) to his Charge ; and 
desired that he might presently reply to the 
same. £ 

Whereunto tbe Lieutenant answered, It was 
very strange, that after the close of the process, 
and when matters were come to be scanned, 
and examined by proof, that any new charge 
should be given in; yet, lest he should seem to 
decline the maintenance of his own innocency, 
and the just defence of his honour, he was most 
willing to hear them, and have them alledged, 
provided that a conrenient time might be as 
signed him to make his Replies against tlıem, 
as he had done to the other given in before. 

But Master Pyn excepted against this, and 
told him, that the house dıd conceive it to be 
dangerous to grant any farther prorogation. 

Upon this, the Lords of the Upper ‚House 
(who did not think it fit as yet to voice any par- 
ticular in the audience of the house of com- 
mons) did retire themselves, and after a pretty 
time of stay they returned and deolared, that 
they bad found the Lieutenant's suit to be 
equitable, in desiring of further time for an- 
swering; yet seeing the Articles themselves, 
neither for number nor weight, seemed to be of 
that importance, but that he might furnish out 
a present Answer, they thought it fitting‘to 
grant no delay. | . 

The Lieutenent then, entreating them te 
pasy by and pardon the weaknesses of his ex- 
temporary Answers, desired to hear the Articles 
read, which were these: 

‘ First, That he had within tbese two years 
‘ withdrewn 40,000. sterling from the Exche- 


‘ 
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© quer in Ireland, and employed it to his own 
© private uses.’ 

€ Secondly, That in the beginning of his go- 
“ vernment, the Garrisons in Ireland had been 
© maintained by tbe English Treasury.’ 

 Thirdiy, That he had advanced prpish and 
€ infamous persons, as the bishop of Waterfurd 
© and others, to tlıe prime rooms in tlıe church 
‘ of Ireland.’ 

To the First heanswered, That 30,000/. were 
set apart for tlıc king’s late service, at bis own 
most special und ınost peremptory commands ; 
for which he produced the kıng’s own Letter, 
already approved as his acquittance ut tlıe Ex- 
chequer board in Ireland. 

To the Second, That at the beginning of that 
Charge against him, as ever before his time, the 
Garrısons had been burdensom to the kinzdom 
of England ; but that he had so improved it, 
and settled the king’s Revenue there, that the 
like is not to be heard in all the times that 
are by-past: for which, if the best endeavours 
of $ subject ınay Justly expect any reward from 
his king and country, he craved leave to think 
that he rather deserved many thanks, than the 
least punishmeut. 

To the Third, He appealed to all the Clerey 
in Ireland, if ever he had-taken upon him any 
particular medudling in advancing their Church- 
ınen, or whether he had done any thing con- 
cerning such affairs, but upon the spesial ad- 
vice and desire of the best and wisest of their 
number. For his part, when he befriended the 


‘ bishop of Waterford, he conceived of him as a 


man of ıntegrity and learning, fit for such an 
employment ; nor was there then the least sus- 
on of those monstrous Impieties, wherewith 

was afterwards charged ; that he had now 
justly suffered for the same, and that he hoped 
they would not lay a necessity upon him to pro- 
phesy and divine of the future conditions and 
deportments of men. For others ofthe Church, 
suspected of Popery, be knew none such, but 


‘sbould answer to the particulars so far as they 


concerned him, when they should happen to 
be alledged. 

After tifis the House dissolved for that night, 
the king’s majesty and the prince having staid 
all the time: and the Lord Lieutenant was ap- 
pointed to come thither again on Wednesday 
ınorning ; at which time they are to proceed 
to the first Article, to give an onth to the Wit- 
nesses, and to examıne all the Proofs wbereon 
the process was builded. 

It will be a very hard matter for him to ex- 
pect every man’s testimony, and to give his An- 
swers, either for full satisfaction or diminution 
of all objections; which way of proceeding will 
spend at least a fortnight, if not a greater space 
oftime; yet it is thought the Lower House are 
impatient of delays. 'T'he expectations are ex- 
ceeding various and different about the event of 
this great action : some think it will be impos- 
sible to escape the many and great Accusations 
laıd to his Charge; others, and that the greater 
number too, are of opinion that he will he in 
no hazard of his life, and that it will not be 


possible to bring him into the compass of trea- 
son (“quod tam misere cupio ut non credaın).’ 
His adverse party is so great, and so far inter- 
ested both in point ofsafety and honour against 
him, that ‘ flectere si nequeunt superos,' &c. 
nothing will be left unessayed, that may acce- 
lerate his ruin. 

He hath all this time carrıed himself courage- 
ously, to the adwiration, and withal so mode- 
rately, that it is to the great satisfaction of his 
very enemies: so that he geeins neither dejected 
with fear, nor to affect Luldness wirh conf- 
dence, but to carry himself witl that constancy 
and resolution, which his innocency and brave 
parts de promise. 

The Irısh Commissioners here, have hitherto 
abstained from giving in any Remonstrance 
against the Lieutenant, and do still plead to 
have an immediate dependance from the king, 
and not from the parlinınent of Fngland. 
There was a report that the parliament of 
Ireland had sent a Protestation against the act 


‚made the last year, for the king’s Supply ın his 


Expedition against the Scots, as a thing which 
was violently in part, and in part surreptitiousiy 
obtained from them : but 1 have learned this 


to be an untruth. I had almost forgotten one 


passage of Mr. Pym, who in the negravation of 
the Lieutenant’s Faults, had this expression, 
That he was like the Whore in the Prorverbs, 
< He wiped his mouth, and with a brazen face 
< sard he had done no evil.’ 

To this the noble lord replied, That be wish- 
ed his innocence migbt not be taken for impu- 
dence ; that he hoped shortly to clear himself 
of all tıose foul aspersions which his malicious 
enemies had cast upon him ; and he was very 
confideht that he should give tlıe honoural:le 
houses full satisfaction concerning his life Iır- 
ıherto, and thought of nothing more hereafter 
than to retire himself from all public employ- 
ments, 

Mr. Pym gave at this a great shout, and de- 
sired the house to take notice what an injury 
he had done to the honourable house of com- 
mons, in calling them his ‘ malicious enemies.’ 

Whereupon the Lieutenant falling down 
upon his knees, humbly besought them that 
they would not mistake him; and withal gave 
a large panegyric of their most just and mode- 
rate proceedings, protesting that if he him- 
self had been one oftthe house of commons, (as 
he had the honour once to be) he would nut 
have advised tbem to have done otherwise 
against his dearest friend: but withal told 
them, that he might justly say he had his own 


un-friends, which be hoped in time to make 


known. Nor did he all this time speak one 
bitter word against Mr. Pym, though Justly ın- 
censed ; which hath infinitely advanced hıs re- 
putation. 

I have been a daily bearer of these Pruceed- 
ings against this great personage now upon the 
stage, therefore do presume I] cangive a reason- 
able account thereof. The Book of his Charge 
is extant in print; so it shall be needful for me 
only to name the Articles, as they were canras- 
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ed, and tbose designed by the house of Com- 
nons to be his Accusers: which were these 
‘hat follow ; 


The Names of his Accusers. 

Pym, Glyn, Maynard, Whitlock, lord Digby, 
St. John, Paimers, sir Walter Earle, Stroud, 
Selden, Hampden, &c. 

One ofthese began the Speech; the rest, 
after their colleague hath done, follow in their 
turn: so tlıat be hath all of them to wrestle 
against, and yet sufliciently able for them all; 
though by lıs agitation his spirits are much ex- 
hausted. 

Nr. Glyn, after a large flourish, un -Wednes- 
day, told the lords, That the lord Strafford was 
impeached, not with simple, but accumulatıve 
[reason : for though, in each particular Arti- 
cle, such a monstrous crime could not be de- 
prehended : yet when all was conceived in the 
mass, and under one view, he should be un- 


[1422 


weary of public service, and that now it was 
his resolution, after he had vindicated his ko- 
nour, to retire himself, and enjoy his much 
longed-for privacy : and yet he’could not but 
tell tbem so.much, that it ha@ been his hearty 
wish and desire, rather voluntarily to have re- 
signed his places of honour, like a ripe fruit 
fallen from the tree, than to be violently pulled 
from thence, as a fruitless and unprofitable 
withered branch. 

To the Charge of Treason he said, That under 
favour he conceived, that although all the Ar- 
ticles contained in his Impeachment were veri- 
fied against him, yet they would not all amount 
to Treason ; neither simple nor accumulative : 
For (said he) I do not understand by what in- 
terpretation of law the diversion of Justice can 
be called a subversion of the same; or the 
exceeding of a commission, the usurpation of 
a new power. To the particular he replied, 
That his words were clearly inverted, for that 


doubtediy found the most wicked and exorbi- 
bant traitor that ever was arraigned at the bar. 
lle added, That his Charge was for intending 
to suhvert and change the fundamental laws, 
liberties, and privileges of both kingdoms, and 
to introduce an arbitrary and tyrannical form 
of government. This, he said, could not ap- 
pear but by the fruits, which were either in ex- 


' pression or actiou. ”The expressions were 


four: 
First, That before several Witnesses he had 


“said at York, “That the king’s little-finger 


< should be heavier to them than the loins of the 


: & Jaw.’ 


To this the Lieutenant replied, That having 


' spoken suflciently before to bis justification in 
' general, he would moreover add these few 


- to the heart to be attached of such a wicked‘ 


words, by their favours : That it did strike him 


' crime, by such honourable persons ; yea, that 


it wounded him deeper, in regard that such 
persons who were the companions of his youth, 
aud with whom he had spent the best of his 
days, sbould now rise up in judgment against 
him : yet he thanked God for ıt, it was not 
guilt, but grief, that so much troubled him, He 
added, That it was a wonder how he had gotten 
strength suflicient in such infirmity of body, 
and such anguish of mind, to collect his thoughts, 
and say any thing at all for himself; but the 
Almighty God, who knows him to be innocent, 
had furnished him with some abilities to give 
testimony to the truth, and to a good consci- 
ence: He therefore intreated, that if either in 
Judgment or in memory he should at any time 
fail, it migbt be imputed to his great weakness. 
And although the gentlemen his Accusers 
should seem more ready in their Accusations 
than himself in his Defence, yet that might not 
prejudice his cause; who, ın very unequal 
terms, had to do with learned and eloquent 
lawyers, bred up a long time and inured to such 
Judiciary pleadıngs, and whose rhetorick, he 
doubted not, might present many things to their 
view ina multiplying-glass. He told them far- 
ıber, That for these many years he had been 


his expression was, * That the little-finger of 
‘“tire law (ifnot supported by the regal power, 
“ ın granting Pardons for Penalties’of the same) 
* was heavier than the king’s loins.” That this 
was his expression, he verified, 1. By tlıe Oc- 
casion: for he spake the words a long time 
since, to some men who had lain imprisoned at 
York, and were then by the king’s favour set'at 
liberty ; wbom he incited to thankfulness (bythis 
expression) towards his majesty. 2. By Wit- 
nesses produced by him. In the Examination 
of their witnesses he convinced one of them of 
untruth, by interrogating him where he was 
when the Speech was heard, and how far dis- 
tant from hım : when the man replied, that he 
was 12 yards from him; he answered, that it 
was impossible for him to hear a man three 
yards off, by reason of a deafness that had held 
him 14 years: which being found true, the 
Witness was rejected. 

Another Witness (sir David Foulis*) was 
brought against him; against whom he ex- 
cepted, as his known and professed enemy: it 
was told him, that he himself did not use te 


‚admit of exceptions against Witnesses, and 


therefore was to expect the same measure. 

He replied, That Master Pym might one day 
perhaps be attached, for persuading the house 
of commons to commit the same crime that 
was laid upon him as a charge of Treason. 
But for all this, the Witness was received, be- 
cause in matter of Treason a man’s enemy may 
witness against him ° pro domino nostro rege :’ 
though I suppose, the king’s advice was never 
asked for the present. This was all that was 
done for that time. 

On Thursday he was charged with the second 
Expression: “ That he said Ireland was a con- 
‘ quered kingdom, and that the king might pre- 
€ scribe them what law he pleased.’ 

This they aggravated as a prime Note of his 
tyrannical will and affection, that would permit 


® See his Case No, 148, vol. ii. p. 586; and. 


note the part taken against him by Lord Straf- 
ford on that occasion, 


m 
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no law to bound the subject, but what himself, 
and such as he, miglıt draw up by sinistroas in- 
formations from a gracious and well-meaning 
prince; and if thig were admitted, tbe whole 
power and liber of tbe Republic would be 
utterly lost. : | 
To this he replied, That neither was the Ex- 
pression in those words, nor in that sense 
spoken or neant by him. The first part of it 
(said he) cannot be denied : to the second, that 
he had said only, “ That the kıng was the kaw- 
‘ giver,’ which he hoped none could deny with- 
out incurring the crime of Treason; and that 
© the kıng’s Sentence was a law in matters not 
* determined by acts of parliament,' which all 
but disloyal subjects would grant. And that 
it had ever been his endeavour to have the 
wäberty of the Subject and the Royal Preroga- 
tive follow both in one channel; ıf either of 
them erossed other, we could expect nothing 
but a subversion of the Commonwealth, eitber 
by tyrauny or rebellion: That the prerogative 
was like the first, the liberty of the subject like 
tbe second Table; either both or neither can 
be preserved. Thatın hisduty he stood obliged 
first to the king, as God’s Anointed; then in 
the second place to his country, if it dıd not 
cross the regal power. And therefore hoped, 
that whatbe bad spoken was so far from being 
treason, that he thought a thousand such ex- 
pressions would not make up one felony. 


March 26. 

On Friday the two other Expressions were 
followed : That he, said, “He would not suffer 
€ his Ordinances to be disputed by lawyers, be- 
* fore inferior judicatories, and that he would 
“ make an Act of State equivalent to an Act 
‘of Parliament.’ 

To the first he said, That he had often said 
(more than once) that he would not suffer his 
Ordinance to be contemned ; because, in bim, 
his master's honour was wounded.—To the se- 
cond, He thought a proportionable obedience 
was due to Acts of State, as well as to Acts of 
Parliament ; otherwise they were made in vain, 
if that both did not bind in one kind. 

The Lord Cork, (though his mortal enemy) 
was now examined, and adıitted as a witness ; 
whom in his Deposition he convinced of two 
»hameful oversights: for Cork had declared 
upon his oath, that the Lieutenant had caused 
to be interlined an Ordinance against himself, 
and had caused some words to be scraped out ; 
which words were notwithstanding still found 
to be in the Sentence, by an authentic Copy 
under the hand of sir Paul Davison, clerk to 
tlıe Council-Board of Ireland. —Then Cork 
alledged, That Ihe had advanced a groom of his 
to be a Preacher; who by a testimony from 
the University of Dublin be verified to have 
been a Master of Arts ten or twelve years be- 
fore his advaucement : adding withal, that ıny 
lord of Cork was an excelleut scholar, who was 
able to breed such grooms. 


Upon. Saturday, having done with his Ex- 
pressions, they canvassed the Arst Article about 


his actions: Agamst the lives of ıhe king's 
subjects, both ın the Case of ıhe lord Mount- 
norris, and also of another of the king’s ıb- 
Jects, both of whom he had seutenced to death 
by Martial Law, contrary to all law, and to 
the mauntfest subversion of the privileges of 
suhjects, Magna Charta, aud tbe Petition of 
‚Right, 

To the lord Mountnorris’s Case he replied, 
1. That though that Sentence had been un- 
Justiy given and rigorously prosecuted against 
hım, vet the greatest crime chat be could be 
charged withal, would bur amount to man- 
slaughter, or felony at the most. 2. That he 
hoped, though this were true, to obtain a par- 
don from his gracious master the king’s ma- 
Jesty, as well aa Conwarv and sim Jacob Astiey 
had lately done, for exercising niarual law in 
the northern army. 

Then he replied to all the parts of the Charge, 
which werte four ; 

1. That he bad exercised Martial Law in 
time of peace. 

To this he answered, 1. That all armies 
have been, and must be, gorerned ever by 
martial Jaw. 2. That there ıs a standing Army 
in Ireland, and ıherefore the case is all one m 
time of peace or war; and that the army might 
be undone, ifthey should not use Martial law, 
but were to expect remedy for the settling of a 
mutiny, or assurance of obedience, from the 
common law. $. That it had ever been the 
practice of the Dreputies, particularly of Wil- 
mot, Falkland, Chichester, yea Cork himself; 
and thıerefore was no new thing brought in by 
him. This he proved, both by the production 
of the military Ordimances, and by divers Wit- 
nesses who knew Sentences given in that kind 
dy them. 4. Tbat he had a particular War- 
rant in his Commission for this power. 5. That 
in the lord Mountnorris’s Case, he was com- 
manded to exercise the same by the king’ 
particular Letter: both which he caused to be 
read. 

The second Charge was, That he was both 
Party and Judge in the lord Mountnorris's 
Cause. 

To this he replied, That he had sitten ın 
Judgment, because he was One sine quo nen, 
the Judgment could not proceed without him : 
but that be was not judge, but party, appearcd, 
1. Because he sat uncovered all the time. 2. 
Because he refused to give his onn opinion. 
3. Because he did not give his suffrage one 
way or other. 4. Because he removed hs 
brother sir Geurze from Iıavıng & hand ın the 
process, in reenrd of interest of blood. 

The third Charge was, 'Ihat he proceedcd 
summarily in tbe matter of the lord Blount- 
norris, 

He replied, 1. That he was not Judge in it, 
and that ıhe Gouncilof War wus to be an- 
gwerable in the jJustilcation of their own pro- 
ceerinss. ©. That after a long reasoning he hd 
heard ihem say, that no delay could safely Le 
granted in Martial Gourts. 

The fourıh Charge was, Thar be Ismi not 
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heard the Exceptions made by Mountnorris | he intreated it might now be remembered, and 


Aay.ıınst his Witteswes. 

To tlıis he answered, as hefore, That he was 

not Judge in the case, and tlıat he remembers 
LO exccptions ınade against any witnesses. To 
wlıiich lie added, T'hat as he had been regulated 
in his proceedings, so he had been moderate in 
the execution of that Sentence: for though the 
lord Alountnorris justly deserved to die, yet he 
bad obtained hin the king’s Pardon, for tbe 
saving of bislife; and protested, that he in- 
tesıded nothing by that Sentence, but ia some 
mıeasure to repair his own honour, and to give 
NMloungnorris fair reproof, who was known to 
be of an exorbitaut and licentious tongue and 
spirit. Adding, that if the House of Commons 
would go on the same way with him, and assure 
hin that the issue of his Charge should be nothing 
else but to admonish him for tlıe time to come, 
he would thank them heartily for it, and study 
amendmeit ın all pretended oversights. And 
whereas Mountnorris complained that he had 
jJeeringly told him when the Sentence was 
passed and pronounced against him, That 
ere he lost his hend, himself would lose his 
hand ; he answered, That he had been thought 
to be very insolent and haughty, yet he 
was never so impertineut to use this ex- 
pression: Ifany fault were, it was for under- 
valuing himself, in saying, That ere a hair of 
Mountuorris’s should perish, he would lose his 
hand. And truly (said be), if Mountnorris 
would say so to me now, even in the worst 
sense (hat can be conceived, That ere I died 
he would lose his band, I would take it very 
kindly from hin. 

For ıhe otler man, he arouched that he 
himself had voiced to hang him, both because 
he was an arrant thief, and also had filed from 
his colours, which by tbe common law (aud to 
this effect he cited a Statute 20 Hen. 6, and 7 
Hen. 7,) isfelony. He concluded, That seeing 
he was not accessary to the Sentence against 
Mountnorris, bad not sat there as Judge, 
had a power to keep Martial Courts by his 
couımission, had nut exercised the same till a 
new command came irom his majesty, had 
done no more than ever was practised in Ireland 
before his time, and had at last obtained 
Aountnorris’s Pardon; he hoped there was 
nothing arccusable in him, but his too remiss 
and too moderate proceedings. 


Master Glyn bitterly replied, That he knew 
the time when the Earl ot Strafford was no less 
active and stirring to enlarge the Liberty of 
the Subject, and advance the Petition of Rıght, 
than now he is for extending his own artitrary 
and tyrannical government, 

To this he replied, without the least sem- 
blance of passion, That if at any time he had 
done the least service to the house of com- 
mons, he thought bis whole life wellspent ; nor 
could they ever so graciously reward him, as to 
give commission to that gentleman to express 
so much before that honourable assembly: but 
withal, if ever any such thing was done by him, 
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wight now serve tg overbalunce some slight 
and mean oversights commitied by him; which 
he hoped shauld never make him guilty of Trea- 
son, unless it were treason for a man to have 
no more wit and prudence than Ged and na- 
ture had bestowed upon him.—And so much 
for Saturday. 


March 29, 1641. 


Upon Moniday ha was charged with the aixtlı 
Article: That be had used a tyraunical Govern- 
ment, not only over the lives (as appeared by 
the last), but also over the lands and goods of 
the king’s subjects, as appeared by this Arti- 
cle; wherein be was charged to have dispos- 
sessed the lord NMountnorris of a tenure of 
lands, by a summary pröcess before himself, 
contrary to alllaw : and therefore had failed, 
1. Against the act of 7 Hen. 6, wlich provides 
all matters to be determined by.the ordinary 
judges. 2., Against Ihe Cautiuns sent to Ire- 
land by king James, expressiy forbidding such 
power hereafter to be exercised. 3. Ageinst 
the king’s late Proclamation. 4. Against the 
practice of all Deputies before that time. 

Withal they added, That it was a tyranny 
that could not be expressed, to exercise this 
power over the persons of the peers of the laud, 
and their goods. 

To lishe replied, That for his part, in mat- 
ter of Justice (under favour he spoke it) be 
thought there was no distinction to be made Le- 
twixt a Peer oftlie land and one of the Conı- 
mons, except they did think that either fear or 
faction should do something, which had no 
place in him.—To the Particulars:: 

1. That the act of Hen. 6, answered itself 
sufficiently, both because ıt excepted the Court 
of Requests (and that his proceedings were no- 
tbing else in Ireland), and also makes an ex- 
press reservation of the king’s prerogative ; 
which he said was his strengtl, because he 
derived his Commission from tbe king, and that 
the act was the most express warrant in the 
world for lim. | 

2. That hie had not failed against the Cau- 
tions given by king James, 1. Because tlıey 
were not charged upon him. 2. Because they 
were never observed, nor could be by the De- 
puties to whom they were given; which lıe 
proved both by witnesses and writings. 3. Be- 
cause te Caution made rather for him than 

inst him, in that it contained the word “ bere- 
aber,’ which mauifestly implied that the power 
had been sometimes before exercised in Irelan 
and not only by himself; and therefore tlıank 
them for that testimony and hint. 4. Thas 
though the Cautions had been given to him, yet 
he had received an express command from the 
king his master to put tbpt power in uge: calıs- 
ing the king’s Letter, fur tbat purpose, to le 
rend; and professing withal, That he was ten- 
der to exercise that power, till tbe king (induced 
by the humble Remonstrance of the meaner 
sort of people) had most peremptorily, and 
upon most just reasons, commanded hiın, 

4 
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3. That be could not obey the king’s Procla- 
mation five years before it vame out; and that 
he wisbed from his heart, that they would but 





To the First, Sie produced the Sentence 
under the hand of ıhe Clerk of the Council 
Board, subscribed by the major part. To the 


respect tlıe king’s conımands and commissinns | Secund, He attested that he had no under deal- 


with that tenderne.s of affection and obedience, 
as he did his Proclamations. 

4. He proved it to be tlie constant practice 
af all Deputies that went before Inın. 

It was objected, That otlier Deputies lınd ıin- 
deed upon suits of equity determined then- 
selves, as to matters of debt, but never of land. 

Hereplied, 1. Tluıttbe saıne authority reach- 
eth as welltothe one as to tlıe other. 2. That 
neither he ner they had ever given Sentence, ar 
determined any thing concerning matters of !n- 
heritance ; but only concerning violent intru- 


“ sion, which fell directly within a suit of equity. 


To which he added, 1. The Equity of that 
Court; that it proceeds upon the same grounds 
and evidences as that of the Common Pleas, 
and that he had the assistance of two of the 
learned Judges in deciding the controversy. 2. 
The Profit of that Coart, which dispatcheth the 
per in a day ortwo; whereas the common law 
ould keep them so, many years, which they 
are not able to sustain. 3. The Necessity of 
that Court m that kingdom, which erer bath 
been aeves by that way, and therefore im- 
possible to debar tlıe natives from it, without 
reat inconvenience ; for it would utterly undo 
then, and none is prejudiced by ıt but the law- 
yers. And therefore seeing that he had done 
nothing but what was customary, necessary, and 
equitgble, being commnnded to it, and the sen- 
tence just; he hoped rather for thanks from the 
state, than a charge for his ill deportment. 
Witha], he shewed with what extortion and 
viulence the lord Mountnorris had taken seiz- 
ure of that piece of land, and made the playing 
of his game to be very foul. And at last he 
added, That he had done no more in Ireland, 
than the Court of Request in England usually 
doth, and that the Chancery Court in Ireland 
doth the same daily ; and the last Chancellor 
was never charged (said he) for such proceed- 
ings, though this his pawer and authority was 
less than mine: but the difference of the person 
und his authority (it seemeth) differeıh the mat- 
ver.—And this was the business on Monday. 


Marsch 30. 


On Tuesday they passed by the Tıh Article, 
wnd the two first parts ofthe Sch, and insisted 
‘on that part’ about the lady THibbot’s Land, 
That he had violently thrust ber from her pos- 
session by this summary way of Justice, and 
afterwards purchnsed the Land to his own use, 
by borrowing the name of sir Robert Meredith. 
In this probation, the testimony of the gentle- 
woman's own son was used, of the lord Cork, 
and the lord Mountnorris, all his back-friends, 
or professed enemies : and yet they prove very 
Hittle, but nhat they took upon hearsays. Their 
‚prime allegation was, 1. That though ıhe major 
Fr of the Council Board had vuted fur tlıe 

ady, yet the Lord Lieutenant had given De- 
crees against her. $. That all was done tp his 
own behoof. F 


‘ 
> 


ing with Meredith ; for the lady had got ber 
own lands back from the said sir Robert Mere- 
dith. He a!so declared, at length, with what 
fraud and deceit the lady bad come ı0 her lands, 
and upon what reasons they were restored. 

After tbis Article they tell upon the 9ıh, 
about the giving of Commission to ıhe bishop 
of Downe and Connor, for apprehending all 
such persons, aıd presenting them before the 
Council Board, as contemived the Ecclessastical 
Ordinances. This was aygravated as a point 
mainly against the Liberty of the Subject. To 
this he replied : 

1. He produced the primate of Ireland’s tes- 
timony under his hand, (he being himself sich) 
that the same course had been used in Ireland 
before; nnd that bishop Mountgomery, his pre- 
decessor in the bishopric of Meathıe, had lad 
the same. 

2. He sbewed the equity that such assıstance 
should be given to churchmen, who otherwise, 
because of Papists and Schismaticks, either to 
God or the king, would have no respect or obe- 
dience given them in that kingdom. 

3. He proved by two witnesses, that such 
warrants were in use before his time. 

4. le said, he had never granted any but 
that one, and had presenıly, within some fer 
montbs, called the same in again. What (said 
he) was tbe bishop of Downe’s carringe in it, be 
had no reason to answer for : but be presumed 
the bishop could give a satisfactory Answer tor 
himself, when he should be called in question. 
And so he concluded, that a watter so Just, 50 
necessary, so customary and practical before, 
he Iınped should not be charged upon him a 
an introduction of a new and tyrannical fornı 
of government; and therefore submitted hun- 
self to ıhe mercy of God, and the equity of br 
peersin histrial.— This was the work onTuesday. 

The ability of this brave gentleman rarished 
his hearers with admiration, though he be iufr- 
nitely spent both in body arıd mind by the con 
tinued and almost uninterrupted agitatioß. 


March 391. 


After the 9th Article was passed against Ihe 
Commission issued in favour of the bisbop 
of Downe and Connor, upon Wednesday 
Mr. Glyn proceeded to the 10th Article. 
The Charge was, That the Earl of Strafford 
having established an arbitrary and un 
goverument over the lives, lands, anı liberties 
of the king’s subjects, his next desire was 10 
make intrusion upon the crown itself; that by 
app!ying to his own use the public rerenues, Ne 
might be the more enabled to acoomplish bis 
disloval and traitorous intentions. To which 
end, having by a new Bouk of Rates, enhanved 
the Unstoms, he had gotten by advantage ol his 
Lense above 26,000%. yearly. This (they ad 
ed) was a crime ofa higher nature than tas® 
cuntained in the preceding Articles, because IR 
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those there was some colour or pretext of jus- 
tice, here none; those in particulars, this in ge- 
neral ; those against the subject only, this 
against the king himself. 

For the Proof of the Charge, they produced 
the lease of the duke of Buckingham. Which 
was read and compared with that lease to ılıe 
duchess of Buckingham, (wi;ich tlie Lieutenant 
hiath now by assigument) aud some ditferences 
shem,arisingto the sum of 3,0001. in the duke’s 
Jrase; only tlie ınoiety of concealed and for- 
feited goods were due to him, but the whole soods 
to the duchess in her Lease. Again, the king’s 
ships of Prizes did not pay custom in the duke’s 
Leuse; in the duchess’s they did. Again, the 
Impost of the Wines (then belonging to the 
earl of Carlisle) was not in the duke’s Lense; in 
the duchess’s it was. Lastly, Whereas the earl 
of Strafiurd paid but 14,000). per annum for 
the Custom; it was worth to lim, as was appe- 
rent by the Books of the Exchequer, 40,0001. 

Witnesses were ezamined. 

1. Sir James Hay, who deposed, That the 
earl of Carlisle had an advantage of 1,600/. per 
ann. by his Lease of Wines,. 

2. The lord Nanelach ; who deposed, That 
by the inspection of the Books of Accompts, he 
had found tbe Customs to be anno 1636, 36,000. 
anno 1637, 39,000!. anno 1638, 54,000/. auno 
1639, 59,0001. 

Wıtls the Proof they concluded the Charge, 
That notwirhstanding the Lord Strafford pre- 
tended a grent measure uf zeal and honesty in 
his majesty’s service, yet it is evident he had 
abused the trust put upon him; and by with- 
drawing so great sums of money from the 
crown, had weakened the king, prejudiced the 
Subjects ofthe protection they were to expect 
from him, and had been ıhe cause that the ex- 
traordıuary way of Impost and Monopolies had 
been undertaken for supplying of the royal 
necessity. And that this act, therefpre, ongbt 
to be enough to make the Charge and Im- 
peachmeut of High-Treason laid against bim. 

The Lieutenant’s Reply was, That he con- 
ceived he had given full satisfaction to all 
bitherto brought against him about that pre- 
tended arbitrury government: nor would he 
spend time iu vaiı repetitions : For the pre- 
sent Article, though in all its parts it were 
granted to be true, yet he could not perceive 
by what interpretation of law it could imply 
the least act of Treason; and ‚hen it should 
be directly charged upon him as a point of 

Jisdemeanour, Uppression, or Felony, he made 
no doubt but he slıould be very able to clear 
himself abundantly in that point also ; yet, lest 
any praodice might stick to his honour by ıbese 
bold assertions, he was cuntent to step so far 
out ofthe way, ns to give answer: 

‚1. That it concerned him nothing what par- 
ucalars in the Lease had passed ° 
King and tbe Duchess of Buckingham, or whe- 
ther she had obtained a more easy condition 
than the duke ber huskand, especially seeing 

‚same was granted some ycars before his 
<umlug to that goveransent : yet thus much he 
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could say, That tbe duchess had paid 30,0001. 
Fine; and tlıeretore no marvel her yearly rent 
was ıhe less. 

2. For tlie Book of Rates (wherein the chief 
matter of Oppression and Grievance seemed ta 
rest), the same was tliere established by tlıa 
deputy Falkland, anno 1628, three years before 
his going into Ireland ; and therelore it was ex- 
ceeding strauge in his apprehension, how thas 
could rise up in judgment against hirn. 

3. That he had his interests in the Customs by 
assignation of a Lease from the duchess, which 
was given her before his goverument: nor did 
he ever hear it alledged as a criıne of Treason, 
for & man to make a good bargain for himself, 

4. That not of his owu accord, but at tbe 
king’s special command, he bad undergone that 
Charge, in hopes that, upon the inquiry into the 
worth tliereof, the Custwins might be unproved 
for the beuelit of ıhe crown, aud the true value 
thereof discovered. Thissle proved by ıhe 
lord Cottington and sir Arthur Ingram. 

6. That when a new Book of Rates wäs Te 
commended to him by the Couacil-Buard of 
England, in the time ol his Lease, he so far prer 
ferred a fear he had that tlıe ırade of Ireland 
might thereby be discouraged before his own 
cowmodity, as he presumed, in allhumility, ta 
refuse tie said Book of Rates, and tendered ls 
reasons thereaof to tie kingdom and council- 
board of England. 

6. That lie never understood that the Cu 
toms could arise to those great sums alledged ; 
but thouglı they should ‚yet his advantage was 
but small. For, first dividing the 14,000. he 
paid to the king ; then five parts of eight, which 
was yearly given in upon oath (anıl that pro» 
cured first by himselt) at the Exchequer-Board ; 
the other ıhree parts divided amongst four of 
them, wbich were equal sharers in the Lease, 
would not amount t0 any great sum of money. 
And therefore except it were treason for hım 
to have improved. the king's Revenue, encom 
raged tlıe Trade, and refused Ihe new Book of 
Rates, he could, ia his own weak judgınent, 
discern rione there; nor could he think ıt u 
crune for him to take an assignatiun of a lease 
granted before his time, and to insist on the 
Book of Rates used before his coming over, 
And therefore was confident the Lords would 
rather take his Accusatian as an exercise of 
rhetoric in the genılemen his adrersaries, than 
as a thing spuken in good earnest hy then. 


The same day tbe 11th Article, concerning 
Tobacco, was charged un him by the same man, 
Mr. Glyn, after this manner : That for the farther 
advrancemeut of histyrannical and avarictous 
designs, he had of himself established a Mono» 
poly for ıbe restraint of Tubacco in ıhat king» 
don : where they offered five Particulars to 
the Proof; 1. That be had restrained tbe Im- 
portation of Tobacco. 2. That in the mean 
time he had brought in a great quantity him- 
self, and sold ıhe same at exorbitant prices, 
3. That of "Tobacco already imported, he had 
forbilden any to be sold but what was Brıst 
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senled by bis oflicers. 4. That upon a pre- 
tended disobedience he had punished a grest 
number of people by seizures, imprisonments, 
fining, whipping, pillory, and such-like cruel 
and ınhuman usages. 5. That by these ıneans 
he had gained 100,000/. yearly. 

For Proof hereuf, 1. The Proclamation for 
restraining Tobacco was read. 2. The Pro- 
clamation about the sealing of the saıne. 3. 
Sowe Witnesses, who declared that Ships had 
been restrained from landing Tobacco. 4. 
Others, who had known some Tobacco seized 
on ns fuıfeited. 5. The Reinonstrance of the 
house of cummons in Ireland, declaring that 
the Eurl had sold 500 tun of Tobacco, wbich, 
sold at 23. 6d. per pound, amounts to 100,000/. 

They cuncluded the Charge, That he had 
sucked up the blood, and eaten up the king’s 
liege people; and had, by this one point of 
Oppression, raised greater sums to himself than 
all ti,e king’s Revenue in that kingdum extend- 
ed unto. And there!ore was linble to the crime 
of 'Ireason, fur troubling the peace, and be- 
reaving the people of tlıeir goods, who were in- 
trusted to his care and government. 

The Lieuten:nt’s Reply was, That his wnost 
secret thoughts were conscious of nothing but 
a sincere intention and endeavour to promnte 
and advance the welfare ofthat kingdom: anıl 
withal, he conceived (by their leaves) that 
nothing in that Charge could have the least re- 
ference to reason; yet, ns he said before, for 
remoying of all prejudice, be was contenterl to 
answer: 1. That long before his coming to 
Ireland the same restraint'had been of Tobac- 
co, and the same impost of 18dJ. per pound 
enjoined by king James. 2. That at that time 
the tradesmen for this commodity paid but 
20l. a year to the crown for the impost, but 
now 400). 3. That the-Parlinment in Ireland, 
1628, had petitioned to have this Impost settled 
by an Act of State for ever afterwards, as a part 
ofthe revenne ofthe crown. 
express comınand from the king for issuing those 
Prociamations: and therefore could not imagine 
more danuger in them, than in others for Mohn- 
polies in England, in the worstsense. 5. That 
the Proclamntions were not put forth by himself 
alone, bat by tie whole Council-Board of Ire- 
land. 6. That for the Contract of Tobacco, 
he was so tender of it, that it was sent over 
hither, and seen and approreil of by the Coun- 
cil-Board of 5 ale before it was condescend- 
ed to in Ireland. 

For the Proclamations, Ihe told them it was 
Jis own opinion, (and if he failed in it, he hum- 
biy craved pardon, and 'boped that it should 
not be Treason to have no more judgment than 
God had bestowed on him), that Ihe king was 
endued by God with a power to make tempo- 
zary laws, and cause the same to be promul- 
gated für the good of his people, upon sudden 
emergent occasions; to which laws obedience 
is due, till they be abrogated by ensuing par- 
Jiameı ts. T'hat he restrained no man from im- 
porting Tobacco, who was willing to pay the 
@ppointed impost. That for his part, he had 


4. That he had. 


never traflicked in allhis time io that kind, nor 
had any part with the contractors: And if any 
Tobacco was seized on, it was upon contempt 
oftbe Proclamations. And if any person were 
censured to the pillory or whipping, ıt was for 
known perjury, the ordinary and usual panish- 
ment in such a case. Concerning the Tobacco 
imported, (be said) no consideration was taken 
of the prices given tor the Tabacco beyond seas, 
of the king's Revenue of 4,0008. of the mer- 
chants pains and danger in bringing the same 
bome. For his part, if any advantage were 
made, surely it was not his; nor could he an- 
nul every .contract or lense made by the kıng. 
And therefore, seeing his interest was none, 
he had done nothing but at the king's direc- 
tions, and at the advice of the Conncu-Board; 
seeing the same Impost was in king Jamess 
time, and petitioned ior by ıhemselves ın Ire- 
land, he hoped Isis carrıage in the business 
should be so far from a crime of treason, that it 
should rather be thought no crime at all.—So 


‘much for Wednesday. 


April 1. 


Upon Thursday he was charged with the 
12th Article, concerning Fiax, by master May- 
nurd, on this manner: [hat tiıe Flax being tbe 
native and princıpal commodity of that king- 
dom, was by hin (thie Lieutenant) restramed, 
and the suLbjects put to that wluch was un 
known, yea, iınpossible, for the Irish to make 
the same into \arn. Here they coımplained ol 
three tliiugs: 1. That Iıy Proclamation be Imd 
restrained selling of Flax, 2. That he had 
ordered tlie making of yarn of such and such 
lengths and number of threads. $. That the 
native Irish being unacquainted with such cus- 
toms, upon pretended disohedience, had all 
their Flax and Yarn seized on to his use; 
whereby a great many families were reduced to 
such pengry, tlıat they died by great numbers 
in the helds for want of food. 

For Proof hereof, they brought, 1. The Pro- 
clamation about, tlie Restraint. 2. The War- 
raut for seiziug the forfeited goods. 3. Ihe 
Execution of tlie \Warrant proved by “ır John 
Clotworthy, and Iurd Ranelagh. 4. Ihe Re 
monstrance froın the house ol commons ın Ire- 
land, That upon the rigorous course and exetl- 
tion of this Warrant many persons died or 
want of food. They conc:uded the Charze 
therefore, Though the Article did not mdırk 
dually imply treason, yet it dıd make very 
much for ıhe accumulatıon of Tresson. 

The Lieutenant’s Reply was, That, as be 
fore, he would, and must ever reprat il, that 
notling was in the Charge that conta:ned Irea 
son. Tothe matter itseli heanswered, 1. Ihe! 
the Proclamations issuef torth were ground 
not only upon convenience, but upon necessity; 
because that, except some way lad been taken 
fur ordering of Yarn, the merchants hed abu 
lutely given over the linen-trade ın darz 
don. 2. That the Council-Bourd was asbabie 
to the charge as himself, amongst whom were 
at ıhat time the primate uf Ireland, the & 
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bishop of Dublin, chancellor Loftus, and the 
Jord Mountnorris, all subscribers to the procla- 
mation, men, to them, of known integrity and 
jJudginent. 3. That notlung was more common 
tban for the Council-Board of Ireland to give 
orders for reducing the natives to the. English 
Customs, and to fine them for drawing their 
horses by the tails, during their corn, and such 
like; and he conceived that to be a thing of 
the same nature. 4. That the special thing in- 
ducing him to it was, because he perceived the 
trade of Wool to increase much in that king- 
dom. He dissuaded by all means the making 
of Woollen-Ciotb, because of the infinite detri- 
ment that might happen thereby to the king- 
don: of England ; and therefore thought this 
the best way to encourage the wear of linen- 
cloth. For the Warrant to seize upon the 
goods, he afirmed the same to be necessary, 
because there should be no contempt to Pro- 
elamations: But that any part thereof did ac- 
srue to him, he flatly denied. If any rigour 
was used in the execution, he said, not he, but 
his oflicers were to answer for it: for this might 
happen in the most just and necessary com- 
mands ; nor was there ever any complaint pre» 
sentedto him of any such matter. For bispart, 
he had lost 3,0001. in the manufacture, establish- 
ed hy himself for the encouragement of others, 

To that, That persons died by that ‚means, 
he replied, That it was more than eter he 
heard, or could think possible; yea, that hewas 
cleared by the Allegation itself, which saith, 
that the same happened since his coming from 
Ireland. 

To the Remonstrance of Ireland, he con- 
ceived, That a Charge was but a slender proof 
of a Charge; and that especially upon Inter- 
rogatories, notL.upon Oath, seeing rhat privilege 
was not due to the house of commons neither 
here northere; that he might say it in trathand 
modesty, he deserved much better nf that peo- 
ple, and might take up that in the Gospel, ‘ For 
“ which uf all my good deeds,’ &c. yet he hoped 
to be better understood shortiy both here and 
there. And for his part, though his pursuit had 
been very hot, yet Gud was his witness, he 
never inten-ied to take the least impression of 
revenge for those discontents and affronts which 
bad been engerly put upon him; or to carry 
any thing hence with him from that bar, where 
so mäny foul aspersions had been unjustly 
thrown upon him, but only gratuilas cicatrices. 

The same day a fresh ınan (master Paluer) 
entered the lists against him ; who having 
passed by, for want of Proof, the 13th, 14th, 
and part ofthe 15th Articles, insistedonly upon 
the second part, for giving Warrant to serjeant 
Savil for seizing and layıng soldiers upon the 
subjects. He charged thus: That the lord 
Strafford, having by a tyrannical power inverted 
the ordinary course of Justice, and giving imme- 
diate Sentence upon the lands and goods of the 
king’s subjects, under pretence of disobedience, 
had used a military way for redressing of the 
contempt, and laid soldiers upon the lands and. 
goods of ıbe king’s subjects, to their utter ruin, 


this Article (he said) of itself did contain an in- 
dividu«l Treason ; so that if there were no 
more than this, it were more than sufhcient to 
convince him of’ his Impeachment. 

llere he offered two things: 1. The proof of 
the point. 2. By what Statute this act of ty- 
ranny directly, and by itself, implied Treason. 
For the first, serjeant Savil was called, who 
produced the copy of the Warrant upon which 
he had settied the Soldiers. 

At tlıiis the Lieutenant rose, and humbly in- 
trented the lords no evidence should be received 
against him upon an Arücle of such import- 
ance, but what might be thought autbentic ; 
and such a one, under favour, be conceived 
that copy not to be: 1. Becnuse no transcript, 
but the original only, can make faith before 
the King’-Bench in a matter of Debt ; ıbere- 
fure farbe it from tlıem to receive a ngpst »len- 
der testimony in matter oflife and daaıh, be- 
fore the supreme judicatory of the kingdom. 
2. If Copies be at any time received, they are 
such as are given in upon oath to have been 
compared with the Originals, which are upon 
record : such an one was not that copy. 


It was replied by Master Giyn, (lor all of 


them spake as occasion served) That tlie house 
had but the day before admitted Copies as Evi- 
dences; much more should they do this, when 
it was produced by the ofhicer himself, who 
best knew it, having executed the same. 

To this the Lieutenant answered, That all 
other Copies ought to be received upon nath, 
to have been compared with the ori,inal, as 
right reason requireth ; but that this was not 
so: and for the oficer hinnself' producing it, 
That was the best argument he could use, why 
it should not be admitted. For, said he, master 
Savil may be charged with Treason, for cess- 
ing men of war upon the king’s subjects; he 
bath nothing for his delence, but a pretended 
warrant from me. Now, whut he swears to 
my prejudice, is to his own advantage; nor 
can a man, by any equity inthe world, be ad- 
mitted to testily against auether in suam jus- 
tificationem. 

The point seemed exceeding weighty, and 
in effect was the ground-work ofthe whole Ar- 
tiele ; which not proved, notlung could evince 
him to have been accessary to the consequence. 
The Upper House ıherefore adjourned them- 
selves, and went up to their own court; and 
after a very hot contestation between the Fac- 
tions, and above an hour’s stay, they reiurned, 
and declared that the lords, after mature deli- 
beration, had resolved that the Copy should 
not be admitted, and desired them to proceed 
er other Proofs : which after a lıtıle pause tlıey 

id. 

First, the lord Ranelagh affirms, that he 
heard of such a Warrant, and knew sometimes 
three, sometimes five soldiers billeted by ıt. 2, 
Muster Clare declares the very same. 3. An- 
other deposeth, he hath seen such a Warrane 
under the deputy’s hand and seal. And so 
much for the Proof. 

Tor the Stasute, tbey alledged one of Ed. $, 


ww. 


an 
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6. That whosoever should carry about with 
them English enemies, Irish rebels, or hooded- 
men, and cess tbem upon the subject, should 
be punished as a traitor. Another of Hen. 6, 
T. That whosoever should cess ınen of war in 
his majesty's dominions, should be thought to 
make war against the king, and punished as a 
traitor. They concluded, It was evident the 
lord Strafford had incurred the penalty and 
breach of both the Statutes, and theretore de- 
sired the lords sbould give out judgment against 
him as a Traitor. 

The Lord Lieutenant’s Reply was, That in 
ell the course of his life be intended no- 
thing more than the preservation of the lives, 
goods, and welfare of the king's subjects ; and 
that he dared profess, that under no deputy, 
more than under himself, had there been a 
inore free and uninterrupted course of justice. 

To the Charge he answered, 1. That the 
Customs of Ireland differed exceedingly from 
tie Customs of England, as was clear by 
Cook’s Book ; and therefore thought cessing of 
men miglt seem strange here, yet not so there. 
2. That even in England he had known Sol- 
diers pressed upon men by tbe Presidents of 
York and Wales, in case ol known and open 
contemmpts; and that both in point of outlawry 
and rebellion, and also even for summs of debı 
between party and party, there is nothing more 
ordinary than these cessings to this day in Scot- 
land, whereby the chief house of the owner is 
seized upon. 3. That to this .day there hath 
been nothing more ordinary in Ireland, thao 
for the governors to appoint soldiers to put all 
manner of Sentences in exzecution; which he 
proved plainiy to hare been done freguentiy, 
and familiarly exercised in Grandison’s, Falk- 
land’s, Chichester’s, Wilmot's, Cork’s, Evers's, 
and all preceding deputies times; and had even 
for Outlawries, for the king’s Debts in the Ex- 
chequer, of Collection, of Contribution-Money, 
and, which comes home to the point, for petit 
sums of money between party and party: so 
that be marvelled, gna Fronte, or with what 
boldness it could be called an Arbitrary Go- 
vernmeut lately brought in by him. To tkis 
she lord Dillon, sw Adam Loftus, and sir Ar- 
thar Teringkam, deposed; the last of whom 
told, that in Falkland’s time he knew 30 sol- 
diers cessed upon a man for refusing to pay 
16s. sterliog. 4. That in his Instractions for 
executing his Commissions, he hach‘ express 
Warrant for the same, as were in the Instrec- 
tions to the lord Falkland before him; both of 
which were produced and read. 5. That al- 
though these Precedents were not, yet it were 
»ot possible to govern the’ kingdom of Ireland 
otherwise, which had been from all times ac- 
eustomed to such summary proceedings. 6. 
That no testimony brouglıt against him can 
prove that ever he gave warrant to that efleet ; 
and for the deeds of the Serjeant at Arms, he 
= ‚not conceive himself to be answerable 

it. 

As for the Acts of Parliament, ke had re- 
servod them to the diapute of his lawyers ; but 


was content to say thus much for the present: 
1. That ıt is a graund in the Civil Law, ıhar 
where the king is not mentioned, there be can- 
not be included: but, with all defereuce to his 
sacred person be it spoken, be eonceived him- 
self to be in bis master ıhe king’s place, for sa 
bis Commission did run, in that kıngdom of 
Ireland. 2. The words of ıhe Statute are not 
applicable to Lim; for'God kuows, he never 
went about in persou to lay soldiers upon any 
of the king’s subjects. 3. Tbat the king’s own 
soldiers, requiring in a customary way obedi- 
ence to his orders, could in no construction be 
called ‘ Irish Rebels,’ “ English Enemies,’ or 
“ hooded-men.” 4. Thatthe use and custom 
of the law was the best interpreter thereof; 
and for that be had already spoken enough. 5. 
That it savoured more of prejudice than eguity, 
to start out such au old’ Statute agalast him, 
and none others, tnough culpable of the same 
fact, to the everthrow and ruin of him and hıs 
posterity. 6. That, under favour, he conceived, 
for any Irisb custom, or upon any Irish Statute, 
be was to be judged by the peers of’ Ireland. 
7. That Statute, of what furce soever, was re- 
pealed. ist, Bytbe 10th of Heu. 7, where ı£ 
ıs expressly declared, nothing shall be reputed 
Treason heresfter, but what is so declared by 
the present statute : now, mut a word there of 
any such Treason. 2uly, By the 11th of goeen 
Elız. where expressly power is given to tbe De- 
puty of Ireland to cess and lay saldıers, al- 
though the same be reputed treason in any other, 
To tbe Statate of Henry 6, he . Thar 
a slender Answer might serve: He hoped that 
no man would think him so inconsiderate, to 
war against the king of Britain and Ireland, 
by ıhe cessing of five soldiers ; ıhat he had been 
charged by many for taking arms for the kıng, 
but tu the time never for taking arms against‘ 
him ; and that he heartily wished, thst no man 
in all bis majesty's dominions had more prac- 
tice, with rebels, and rebellious desigas against 
the king than himself. So much for Th ie 
At the close be desired the intermission af a 
day, that he might recollect bis spirits and 
strength against sbe next quarrel; and wich 
some difficulty obtained rest till Saturday. 


April $. 


Be Saturday Mr. Pulmer proceeded to 
the Sixteentb Article, and charged thus: That 
the lord Strafford having established a tyrannı- 
cal and independent authority, by giring sum- 
mary Deerees and Sentences, had deprived ıhe 
subjeet of all just remedy; for in that king» 
dom there was none supreme to himself, to 
whom tbey might appeal : and lest their just 
Grievances might be made known to his ma- 
jesty, he had obtained a restraint, that no 
complaint sould be made of injustice or op- 
pression done there, till ıhe first address had 
been made to himself, and that ao person 
should come out of ıhat kingdem but upon 
licenee obtained from bimself, 

For Proof of this, 1. The Iastructions were 
read, whereby ıbat reitraint was permitied, 


437] 
'“ The Prochamnation, That all noblemen, gen- 
leınen, undertakers, eflicers or other subjects 
hat should resort into that kingdom, should 
ot come from thence without a licence from 
im. 3. That he had restrained the earl of 
Desmond, because of a suit in law depending 
>etween the Earl and himself, till publication 
»f the same was passed. 4. That the lord 
Roch being informed against before the Star- 
.hamber, he would not license him to come 
into this kingdem, till tie Sentence was passed 
against him. 5. That one Marchatee having 
preteuded a mind to travel, was (denied a Li 
cence. 
Parliament was restrained this last year by de- 
puty Wansford, which they said might be in- 
terpreted to be his fact, both because they had 
such intelligence the one from the other, as 
also by the Proclamation issued by him before. 
7. That one Parry, servant to chancellor Loftus, 
was fined 500/. at his return, for departing Ire- 
land without licence. 8. That the Irish Re 
monstrance complained of this, as the greatest 
innovation and thraldom put upon tbem since 
the time of tlıe Conquest. 

They concluded the Charge, That by this 
means having taken of that intelligence which 
should be between the king and his people, and 
having deprived them of that remedy which in 
reason they might expect from so just and so 
gracious a priooe, he had taken upon him a 
royal and independent power, and had faulted 
hiehly both against king and state. 

The Lieutenant’s reply was, That he hoped 
to make it clear, thet ® had done nothing in 
that particular, but what was usual, necessary, 
and just; and that he should be very wel-able 
(by the grace of God) not only ofthat, but of 
all other his public actions, to give a reasonable 
account, though not free from much wealness 
yet certainly from all malice and treason. 

To the Particulars : 1. For Instructions laid 
upon him, he was not so much chargeable as 
those of the Council of England, whereof there 
was a great many present. who could witness 


' their commands; but lest any tbing should 


seem unjustly enjoined by them, or embraced 
by him, he desired that the reasons of their 
Instructions might be read : which were, “That 
“ it were injustice to complain of injuries, of 
. * oppression done in that kingdom, till first the 
‘ deputy’s judgment was informed, and: trial 
* made of his integrity: That ic would much dis- 
* cosrage the ministers of state there, and ex- 
“ pend the monies of that kingdom, if upon 
$ every en business complaints slıoukl he 
* admitted in England: and that if justice were 
“there denied by the deputy, it should be law- 
* ful for any man to come over.’ 2. For the 
Proclamation, that the same was builded upon 
the Statute of that kingdom, the 25th Hen. 6, 
which contained the same restraint verbatim. 
$. That anno 1628, the Agents fur the Irish 
nation had petitioned for the same from the 
king. 4. That the Deputy Falkland bad set 
farth the same Proclamation. 5. That he had 
the king’s express warrant {ob it; anno 1694, 
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6. That the whole Committee for the: 


[1486 


which was read. 6. That he bad received the 
Warrant in January, yet the Proclamation 
issued not vut till September after. 7. Thas 
the whole Council-Board of Ireland had not 
only eondescendeil, but also pressed him to it. 
8. The necessity of the kingdom required the 
same ; for if the gentlemen had the Ports open 
to go to Spain, and their scholars to Doway. 
Rhbeims or St. Omers, it were likely that at 
their return they would put fire both in Church 
and State, and produce very sad events, by 
practising to distemper both. 9. He con- 
ceived the the king, as great master of the fa- 
mily, migbt restrain whom he pleased from de- 
parting bis kingdomm without his privity: and 
here it was not lawful for any to go from Eng- 
land without Jicence; how much more necc# 
sary was this from Ireland ! 

To the Proofs he answered, 1st, For Des- 
mond, he granted he was restrained indeed, but 
not for any suit of law betwixt them, but be- 
cause at that time he stood charged with Trea- 
son before the Council in Ireland, for practising 
against the Iife of one sir Valentine Cooke. 2. 
For the lord Roch, he had oftentimes marvelled 
with what reason the man at that time could 
seek a Licence, seeing.he was a prisoner for 
debt ın the castle of Dublin; and ıf he had 
granted a licence to him, then it had been a 
far more just charge of Trenson than now. 38. 
For Marchatee, he was afrnid of his going to 
Spain; and if he had intended to go for Eng- 
land, and complaın of himself, he would not 
have refused hım liberty, as he never did to 
any. 4. That the Committee of Irish was not 
restrained by him, and therefore did not con- 
cern him atall. 5. Tbat for Parry, he was 
fined indeed; but that it is expressiy said m his 
Sentence, that it was not for coming over with- 
out licence, (as is suggested) but for sundry 
Coutempts against the Council-Board ın Ire- 
land. 5. That he had replied in the last Ar- 
tice, a Remonstrance was no Proof at all. 
He concluded, that he hoped the least. suspi- 
cion of Treason could not accrue to bim from 
the Article: for Oppression or Misdemeanour, 
when it was laid to his Charge, he made no 
doubt but he should be able to answer it. 

The same day a new man was hurried out 
against hin (Mr. Whitlock); who having 
passed over the 17th and 18th Articles, rested 
on tbe 19th, about the Oath administered to 
the Scots in Ireland, and charged thus: 

That: it was the height of his tyranny, not 
only to domineer over the bodies, hut nlso over 
the consciences of- men; to which purpose, he 
had enjoined an Oath to the Scots in Ireland : 
and because some out of tenderness of cen- 
science did refuse to take the same, he md 
fined them in great sums of money, banisbeda 
great number from that kingdom, called dl 
that nation Traitors and Rebeis; and said, X 
ever he returned home from England, he would 
ront them out both stock and branch. 

For Proof of this, 1. Sir Jammy Mount- 

mery was produced ; who declared at large 
ow that oath was contıivred. 2. Sir Robert 
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Maxwell of Orchierdon, who spoke to the same 

purpose. 39, Sir Jobn Clotworthy, who de- 

clared, that a great number had fled the king- 

dom for fear ot that oaıh. 4. One Mr. Samuel, 

who deposcd, that upon the 10th Oct. 1638, 

be heard tlıe Deputy say ıhese words, ‘ That 

© if he returued, he would root them out stock 

‘and branch.’—They concluded, That this 

was a point of the most tyrannical and arbi- 

trary guvernment that before this tine was 

erer heard of, not only 10 lord it over the for- 

tunes, but also over the souls of men: and 

that ıt rested only in the parliament, which 

hath the legislative power, to enjoin oaths. 

And that therefore this wus one of the chyef 
peie be bad done against the privileges and® 
iberty of the subject. 

The Lieutenant replied, That every new Ar- 
ticle acquainted him with a new Treason ; 
that if be had done, any thing in all bis life ac- 
ceptable to the king and country, he conceired 
it to be this. 

To these Particulars ; 1. He desired tlıe lords 
would call to mind the condition uf those 
times; u man (pointing to my Lord Steward) 
knows better than your lordship, who bad tlıen 
tbe chiefest place ın his majesty’s service. I 
would be very sorry to rub (said be) old sores, 
especially seeing I hope things are ın a fair way 
to a firm peace, and I wish that I may not be 
deceived, that is, tbat it may be so ; only tlıus 
much I may say, we had then greater fears and 
apprehensions ın Ireland, lest the Scots in the 
kingdom (who were above 100,000 souls) miglıt 
have joined with tbeir countrymen at home, 
for the disturbance of our peace : mean time 
we detected a Treason of betraying of the 
Castle of Knockfergus to a great man ın that 
kingdom, (whose name I now spare) by une 
Freeman, wlv upon the discovery was execut- 
ed. The Council-Board therefore in Ireland 
resolved to prescribe the Scots an oath, where- 
by they might declare their discontent at their 
countrymen’s proceedings, and ablige them- 
selves to the king’s service: But while we 
were about this, they of tlieir own accord came 
to Dublin to petition for it, and took it with a 
wonderful alacrity and henrtiness ; so that it is 
a marrellous falsehood for any man to say it 
was invented, or violentiy enjoined Ly me, 

2. About the same time the same Oath, ver- 
bum verbo, was by the Council of England pre- 
scribed to the Scots at London, and elsewhere; 
which was no small encouragement to us in 
‚Ireland. 

9. I had (said he) which I never shewed, be- 
caase I had no need Lefore this time, a special 
Warrant from the king, all written with his 
own haud, to that eflect: and when the king 
commands a matter not contrary to law, truly 
J (said he) do conceive it buth contrary to law 
and conscience not to yıeld hin all due obedi- 
ence. Forthe Proof brouglit against him, there 
was nothing seemed to be of any moment but 
the Words. 

For the first Words, * Tbat he had called all 


was no Proof at all, nor indeed could there be 
any: fur if had said it, (quoth he\ I had been 
perfectiy out of my wıts; and, he thanked 
God, such irrational speeches used not io es- 
cape him. He houvured that kingdom very 
much, because it was the natiie soil of nur 
dread sovereign, bis gracious mäster ; and be- 
cause he kncw a part, yea, (he hoped) tl:e 
greatest part of tbem had been, and ever will 
be, as loyal and dutiful to the king as any other 
of his subjecıs:: and of those too who had sub- 
scribed that unhappy combination, be knew a 
great many lad done it egainst their hearts 
and wills, and would be ever ready upon occa- 
sion to remenstrate the same, by adlhering ta 
the king’s service. So that this Accusalion 
was notlıing but a wresting aud perverting his 
words und meaning, of purpose to make him 
odious, and irritate a whole nation against him. 

For the utler Words, they were proved oniy 
by one ‚Witness, which could make no sufh- 
cient faıth; and that witness too be would 
evince, if not of perjury, yet of a notable ınis- 
take; for he had sworn positively that he had 
spoken tlıese words the 10th of Ocıober, 
whereas he was come out of Ireland ınto Eng- 
land the 12th of Sept. before, and was at Lou- 
don the 21st. 

For those that lad Acd the kingdon because 
of (hat Oath, he knew none such ; and if they 
did, they fled into Scotland ; which wmiglıt suf- 
ficiently argue their intentions and resolutions, 
For bis part, if they were not willing to give 
that testimony of their loyalty to their prince, 
although he had known er their departure, be 
would have been very lotlı to have kept them 
against their wills, but should have been gladly 
rıd of them, and have made ıhem a bridge to 
be gone, rather'than stay. 

April 5. 

Upon Monday, Master Whitlock proceeded 
to the 20th Article, and told him, That be- 
cause the matter was intervenient, ef consimilis 
nature, they had resolred to join tlıe Ave next 
Articles together, because all of them tended 
to one point or period; that is, to sliew what 
bad design he had, to have subdued thıe king- 
doms hoth of Eugland and Scotlaud by force 
of arms, and to reduce theın to ıhat Arbitrary 
Government he bad lately iutroduced into Ire- 
land. 

The Lieutenant intreated that they would 
proceed according to tlie Order prescribed by 
the house, which was Arucle by Article: be 
said, five Articles were many, the ınatter 
weighty, his meıory treacherous, his judgment 
wenk, 

It was bitterly replied by Master Glyr, Thhag 
it did not become tlıe prisoner at the bar to 
prescribe them in wlıat way they should gıve in 
their Evidences. 

The Lieutenant modest!y answered, That if 
he stood in his place, he wuuld perhaps crave 
the like favour, unless his abilities did furnish 
him witb more strenzth tlıan be. could find ın 


‘ tbe nation Rebels and Traitors,’ he paid there | himself‘: for his part, he was contented they 
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should proceed any war, always provided they 
would grant him a competent time for replying. 

Then Whitluck went on, and told the lords, 
That something in those Articles concerned 
the Scotisl, something the Euglish nation. 
That which concerued tire Scotislı he reduced 
to five Heads: 

1. That the Deputy had said at the Council- 
Board, © That the Scouts Demands contained 
‘ suflicient matter to persuade to an oflensive 
‘ war. 

2. ‘That tbe same Demands did strike at 
“the root and life of monarchienl government, 
“and were unly to be answered by tlie sword.’ 

3. That he caused some Scatish goods and 
ships to be seized on in Ireland. 

4. That he had engaged the Irish parlia- 

ment, by their Declaration, in that war against 
the Scots. 
: 5. That by all possible means he had put 
bad thoughts and suspicions into his majesty 
against his Scotish subjects, and labuured to 
make a national quarrel between them and 
England; which, ıf the king’s piety and the 
prudence of better-affected statesmen had not 
prevented, could not have been soddered up 
again without much blood. 

Coneerning England, his Speeches were 
either before’ or after the Parliament : 

1. Before his creature and bosom-friend sir 
George Ratcliff, he had said to sir Robert King, 
when be was doubting how the king might 
have Monies to pry his Armies, ‘That the 
“king had 400,000/. in his purse, 30,000 men 
‘in tbe field, and his sword by his side ; and if 
f Bo: rn money afterwards, who would pity 
c im ’ . 

3. Tbat his brother sir George Wentworth 
had said to sir Robert Barington, upon tbe dis- 
solution of the last Parliament, ‘ That seeing 
“the English would not grant Supply to the 
‘ king, it seems they were weary of their peace, 
“and desired to be conquered a second time.’ 

$. That he himself, upon a discoutse with 
the primate of Ireland, hıad said, ‘ That he. was 
“ much of the mind of those English Divines, 
“ who maintained it lawfül for a king, having 
€ tried the affection and benevolence of his 
‘ peopie, and ıhen denied their help, upon an 
“mevitable necessity and present danger of 
‘the kingdom, that he might use his Preroga- 
“tive for his own Supply, and the Defence of 
* his subjects.’ 

4. To the lord Conway, in a discourse, he 
had said, ° That ıf the Parliament’ (meaning 
the last Parliament) “ should not grant a com- 
‘ petent Supply, that then the king was ac- 
‘ quitted before God and man, and might use 
* the authority pot into his hands.’ 

5. Thet he dıd say at the Councit Board, * If 
“the Parliament should deny to help the king, 
‘ he would teke any other way he could for hıs 
‘ majesty’s service and assistance.”’ 

Hıs Expressions after the Parliament were 
two: 

1. * That ıhe Parliament had forsaken the 
‘ king, and tuat the hing should not sufier bim- 

voL Ill. 


‘selfto be over mastered by the frowardness, 
‘“ obstinacy, and stubbornness of his people.’ 

2. * That if his majesty plensed to employ 
‘ Forces, lie had some in Ireland that ınight 
‘ serve to reduce this kinedom.’ 

The Provfs for the Scors Particulars were 
tlıese: 

1. The lord Traquair, who was indeed very 
favöurable to tlıe Lord Lieutenant, and spake 
uotliing to his disadvantage but what was screw- 

ed from him: with much difliculty hetold tlıem, 
That when he gave in the Deinands, he heard 
him say, That it was high time for the king to 
‘ put himself inte a postare of wur;’ bnt that 
first all the councıl of England said the same as 
well as he. 2udly, That it was a double suppo- 
sitivn: 1. That the Demands were ıruly given 
in. 2. That there was no other reınedy left but 
arms, to reduce shem. 

2. Tiie earl of Morton’s testimony (being 
sick himself) was produced, and it was one aud 
the same with the Article. 

3. Sir Henry Vane was examined, who de- 
clared, Tlrat he had heard the Lieutenant to ad- 
vise the king to an Offensive War, when his 
own judgment was for a Defensive. 

4. "The Testimony ofthe earl ı.f Northumber- 
land was produced, which was the very same 
with sır Ilenry Vane’s. 

5. The Treasurer of England deposed tbe 
same «ith Traquair. 

6. One Beane from Ireland told, That he had 
known slıips seized on there; but by whose pro- 
curement er warrant, be knew not. 

To the Articles about England: 

1. Sir Robert King and the lord Ranelagh 
deposeil the same, That sir Robert King and 
the lord Ranelagh had heard sir George Rat- 
cliff speak those words in the Article. 

2. Sir Robert Barington, ofsir George Went- 
worth. 

3. The Primate’s Testimony {who is sick) 
was the same with the Article. _ 

4. The lord Conway deposed the same with 
the Article. 

5. Sir Henry Vane deposed, he had heard 
those words spoken at the Council Board. 

For the \Vords spoken after the Parliamcınıt : 

To tbe first, sir Tho. Jermyne, lord Newburg, 
carl of Bristol, earl of Holland, were examined, 
Bristol did mince the matter, but Holland’s tes- 
timony was express, because of the exceeding 
great love he carried to the man. 

For the last, which were the most dangerous 
Speeches, (abnut reducing of this 'kingdom) 
there was only sir Henry Vane’s testimony ;* 





® « The ruin that last-act brought to the king 
wasirreparable; for, besides that ıt served their 
tarn (which no question they had discovered be- 
fore) to prove those Words ngainst the earl of 
Strafford, which sir Harry Vane so punctually 
remembered ; and besides, that it was maiter 
of horror to the counsellors, to find that they 
might be arraigned for every rash, every incon- 
siderate, every imperious expression or word 
they had used there ; and so made tbem more 
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who declared only thus, That he had heard ei- 
ther tLose words, ur the lıke. 

Here some of tle Lieutenint’s friends sheweil 
themselves : 

1. The lord Savıl, who desired of sir Henry 
Vane to know whether he said * their,’ or * this,’ 
or “that kingdom ;’ and withal said, It was 
very hard to condemn a man fur Treison upon 
such petit circumstances. 

2. The earl of Southampton desired to know, 
whether sır Henry Vane would swear those 
words positivelyor not. Sir Ilenry Vane said, 


engaged to servile applications: it banished for 
ever all future freedom irum that board, and 
those persuns, from whom his majesty was to 
expect advice in his greatest streights ; allınen 
satistying theniselves, “ that they were no more 
* obliged ı0 delirer their opinsions there ireely, 
“when tlıey might be impeached in another 
* place, for so doing ;’ and the evincing this so use- 
ful doctrine,was withnut doubt more the design of 
those grand managers, tban any hope they had, 
of receiving further information thereby, than 
they had before.— And for ıny part I must ask 
leave of those noble lords, who after the king’s 
consent gave themselves liberty to beexamined, 
to say, that if they had well considered ıhe oath 
they had taken when they were adwitted tothat 
society, which was ‘ to keep secret all matters 
* committed and revealed to them, or that 
* should be treated of secretly in council,’ the 
would not have. believed, that the king himself 
could have dispensed witl that part of their 
oatlı. It istrue, there is another clause in their 
oath, that allows them with the king’s consent to 
reveal a matter of council; but that is, only 
what shall touch anotlıer counsellor ; which 
they are not to do without the leave of the king, 
or the coancıl.” Lord Clarendon. 


The .noble historian relates ın a lively manner, | 


the scene which took place in the Flouse of 
Commons on young sir Harry Vane’s disclosure 
«4 his having purloined his father’s Papers; (see 
p. 1457) and assigns the tullowing causes of old 
sirH. Vane’s enmity against Strafiord : “ Sir H. 
Vane had not far to look back to ıhe time that 
the Earl had with great earnestness oppased his 
being made Secretary, and prevailed for above 
aınonth's delay; which, though it was done 
with great reason and justice by the Earl, on 
the behalf of an old fellow servant, and his very 
. good friend sır John Coke (who was to be, and 
niterwards was, removed to let him in) yet the 
Justice to the one, lesseiied not the sense of un- 

indness to the other: after which, or about 
the same time (which it may be made the otlıer 
to be tbe more virulentiy remembered) being to 
he made earl of Strafford, he would needs in 
that patent have a new creation of a barony, 
aud was made Laron of Raby, a house belong- 
ing to sir ilenry Vane, and an honour he one 
account should belong to himself, which was an 
act of he most unnecessary provocation (thouglı 
he contemned the man wıth niarvellous scorn) 
tlıat I have known, and I believe was the chief 
»ccasion of the loss of his head.” 


Positirely either them or the like. The Parl 
replied, ‘T'hat under favour ° those or the like’ 
could nat be positive. 

3. The earl of Clare desired to know what 
could be meant by“ this’ kingdom;, for his part 
(he said), he thought it meant of the kingdom 
of Scotland, to which tbe word “ this’ might 
very well be relative, that kingdom being unly 
mentioned in the preceding discourse: and that 
he was the more ready to be of that opinien, 
because he could not see by what grammatical 
cunstruction it could be gathered from lıs 
words, that be meant to reduce England, which 
neither then was, neither is now (God be thank- 
ed) out of the way uf obedience, nor upon re- 
bellious courses. 


They at last concluded the C'harge, That the 
Words were so monstrous, that lo aggravate 
then was to allay them; and therefore tbey 
would simply leave tlıem to the Judgment ot 
the Lords. 


The Lieutenant’s Reply was, 

That though the heaping up of those Articles 
had put him to a great coufusion, yet he would 
endeavour to bring his Answer into the best 
method be could; and £rst he would reply to 
the Proof, then add something in general for 
himself, in what a hard taking and Iamentable 
condition he was, to have his private discourses, 
his most intimate and bosom friends, searched 
and sifted to tbe least circumstance, that he 
might seem guilty of ıhat which, by God’s ar 
sistance, he should never be. , 

To the lord Traquair’s and the deputy's De 
positions, he thought their Proofs did not much 
stick upon him. For upon the Suppositions, 
1. That the Demands were true; %. That they 
were not justihable ; 3, That no other course 
could prevail: He could not see what other 
advice he could pussibly give ıhe king, than to 
put himself into a posture of ‘war, especially 
seeing then there were freguent reports ofthe 
Scots invadıng or entering into England ; nor 
was he of any other mind than all the rest ol 
the Council-Board. m 

For that of Morton’s, he duth not positively 
remember the Words, but if tlre Demands were 
read, perhaps they would imply nothing les; 
and if so, how otherwise to be answered but by 
the sword, and other means being Arst essayed, 
which is ever to be supposed ? ; 

For sir Henry Vane’s and Northumberland’s 
Testimony, about persuadıng of an offensive 
war, he said, He reınembered it very well, and 
thought it as free for him to give his opinion for 
an offensive, as they for a defensive War; Op!: 
nions, said he, iftbey be attended with obsti- 
nacy or pertinacy, may make an beretic, but 
that they eser ımade a traitor, he never bea 
it till now: nor, under farour, should I be an 
heretic either (said he) ; for as I was ıbeo, :0 
aın I now, most willing to acknowledge My 
weskness, and correct ımy errors, whereof n0 
man hath more, or is more sensible of them, 
than I myself; yet; ifthat opinion of ınine bad 
been fulluwed, it ınigut perbaps havespared U 
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some Mloney, said he, and some reputation too, 
of which we have been prodigal enough. 

For the last, abaut the Ships, it proves no- 
thing : but he would willingly confess, that some 
ships were there detained, and that by himself 
and his own direction, as Vice-Admiral of Can- 
naugbt, but ıt wasat the command of ıhe Lord 
Adıniral the earl of Northumberlaud ; and pru- 
duced bis Letter to that purpuse. 

To the English Proof: He marvelled much 
how sir George Ratclifi’s words could be put 
upon him; Sir George, though alledged to be his 
bosoın-friend, yet, had thoughts of his own, and 
he, the earl, might have other thoughts in his 
bosom, and use other expressions than sir 
George Ratcliff: No man, said he, can com- 
mit ’l'reason by his Attorıey; and should I, by 
my friend sir George, as by a proxy ? 

For his Brother, he never knew him before 
so rash ; but that was nothing to him, except 
ET could prove a nearer identity tlıan nature 
had instituted, and that his brother’s Words 
and his’were allone: yet withal he conceived, 
that his brother’s words might be very well un- 
derstood of the Scots conquering England, hut 
not at all ofthe Irısh ;, and so he wished with 
all his heart, that he had not spoken something 
wliich is like a prophecy. 

To the Primate’s Testiinony (with all rever- 
ence to his integrity be it spoken), he is but one 
witness, and in law can prove nothing: Add to 
this (said he), that it was a private discourse 
between him and me, and perhaps spoken by 
me tenlandi gratia; and how far tlus should 
ur toa man’s charge, let your lordships 
Judge. 

ea, this seems to me against humanity it- 
self, and will make the society of men so dan- 
erous and loathsome to us, that our dwelling- 
ouses will be turned to cells, and our towns to 
desarts: That which God and nature, our 
Tongues, hare bestowed upon us, for the greater 
comfort of venting our Own Conceptions, Or 
craving the advice of wiser and learııeder men, 
should become snares and burdens to us, by a 
curious and ueedless fear ; yet if'my Words be 
taken, said he, with all that went before and 
followed after, I see no danger in it. 

To the lord Conway I may reply the same, 
with this Addition, That itis a very natural 
motion for a man to preserve himself; every 
creature lıatlı this privilege, and sball we deny 
it to monarchy, provided this be done in a law- 
fül, though in an extraordinary way? This 

grain of salt must be added to season all my 
discourse. 

To that of sir Henry Vane, of offering m 
Service to the king, I thank bim for the Testı-_ 
mony, and think he hath done me much ho- 
nour thereby ; but if he or any body else do 
suspect that his majesty will employ me in un- 
lawful enterprizes, I shall think them nıore hia- 
ble to the charge of Treason than myself. 

To the subsequent Testimonies, I shall not 
need to wrestle about them much, only the last 
of sir Henry Vane’s pinches, and lies sore upon 
me; butto that wluch the earl of’Clare, and I 
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tkank him tor it, hath said already, give ıne 
leave to add this, That the Testimuny of one 
man is not a sufficient Witness, nor can a man 
be accused, much less condenined, of Tieason 
upon this ; and for thar read tbe Stat. Hen. 7, 
12, and of Fdw. 6, 5. 

Now, my lords, (suid he) to give you further 
satisfaction, I shall desire all the Lords of the 
Council which were then present, only to the 
number of eight, may be examineıd whether 
they heard these Words or not; for the Arch- 
bishop and sir Francis Wivdebank, they cannot 
be had; sir Henry Vane gives the Testimony, 
I deny it; four only remain. 

1. The eurl of Northumberland’s Testimony, 
which was read, had deciared expressiy, that he 
lad never heard tliose Words, nor any like 
them, froın the lord Stradurd, but he spake with 
great honour and regard to the kingdom of 
England. 

2. The marguis Hamilton, who declared 
upon his oath, that he had never heurd such 
words, but tlınt he had heard the Lieutenant 
often say, that the king was to rule his royal 
power candide et caste; that it would never be 
well for this kingdom till the prerogative ofthe 
Crown aud the Privilege ofthe Suhject went 
in one place together; and that Parliaments 
were the happiest way 10 keep a correspond- 
ence between the king and people. 

The very same was delivered by the Lord 
Treasurer, and the lord Cottington. 

Now, my lords, you may marvel how these 
Words rested only on tlie ears of sir Henry 
Vane: but, my lords, (said he) that I may re- 
move all scruple from you, I will make it evi- 
deut, that there was not the leası intention that 
the ‚Irish Army sbould set a foot in England ; 
and tben, I hope, you will conceive that I had 
no merning to reduce this kiugdom. 

This he made clear by tbe Testimony of Nor- 
thumberland, tbe Oaths of marquis Hamilton, 
lord Cottington, Lord Treasurer, sir Thomas 
Lucas, whu only were privy to that matter. 

For other uf my Words, my lords, (said he) 
I desire you would not takethem by halves; if 
so, who should be free from treason; Cer- 
tainly, if such a precedent take footing, West- 
minster-hall shall be more troubled wıth trea- 
son than with common-law ; look therefore 
to the antecedents and conlequents of my 
Speeches, and you 'shall find the state of the 
question clearly altered: the’antecedents were 
upon an absolute or inevitable necessity, upon 
a present invasion, when the Remedy ot a parlıa- 
ment cannot be expected ; the consequents, for 
the Defence of the kingdun, wlich accounts 
afterward to the parliament. The qualifica- 
tions too in a Jawful, convenient, and ordinary 
way, so far as the present necessity can permit. 
Add but these, and which of you are not of my 
mind? Isthe king endowed with no power from 
the Lord ? Is he not “ publicus inspector regni ?’ 
Stands it not him in band to do something on 
present necessities? 

And that these were his words, he often 
proved, over and over again, by the marquis, 
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by the Lord Treasurer, Cottiugton, sir Th. 
Jermyne, 

My lords, wbat I have kept to the last (said 
he) is this, aud I would intreat you seriaualy 
to think of it: Il’a man's table, his bed, his 
house, his brother, his friends (and that too 
alter tlıey have given an oath ofsecrecy) are to 
he racked to find out 'Freason against him, who 
never knew what it meant, what eartlıly man 
shall pass tree froin treason ? Let my misfor- 
tune, my kırds, be your advertisement : your 
wise ancesturs were glad to put bauds and 
limits to this lion, Treason ; if you give him the 
large sco; e uf Words to range into, he will at 
last puil you or yours all to pieces. 

But, my lords, I did never think till now, that 
matter of Opinion sbould be objected as matter 
of Treason, 

For, 1. Opinions are free, and men may 
argue both Fro and Con, in all faculties, with- 
ost any stain of reputation ; otherwise all con- 
sultations would be vaiu. 

2. I may be ofanother Judgment than I de- 
clare myself, to be, of opinion, perhaps, to 
gain betier arguments for the maintenance of 
my Own grounds. 

3. Many, and myself oftentimes, have pro- 
pounded my Opinion ; yet upon hearing better 
Judgwents, bave preseutiy changed it. 

4. We use to strain our ÖOpinions too high 
sometimes, tbat we may meet in a just moder- 
ation with those whom we cunceive in the 
other extremity to be too low. 

5. It ıs expressiy commanded by the Stat. 
Hen.6, 9. That though a man should say, 
the king is nor lawiul heir to the crown, 
“and may be deposed,’ yet he is not ta be 
charged: with Treason, but only with Felony; 
and I hope, mx lords. tlose Words are of a 
more transcendent aud superlative nature, than 

"any alledged by me to be spoken. But, my 
lords, (said he) lay it to your hearts, it must 
come to yau; you and yuur posterity are they 
whom God and nature, birth and education 
have fitted to beautify the royal throne, and to 
sustain the weighty affairs of the kingdom ; if 
to give your Öpininns in political agitativns 
should be accounted Treasou, who will be wil- 
ling to serve the king, or wbat a Jilemnıa are 
you in? If, being sworn counsellors, you speak 
not your wiads freely, you are convict of Per- 
Jury; ifyou do, perbaps of Treason. Whas 
detrimeut, what incommodity shall fall to king 
and kingdom, if this be perinitted ! which of 
you hereufier will adventure, yea dare adven- 
ture so much as to help by your Advice, unless 
you be weäary of your lives, your estates, yuar 
Posterity, yea your very bonour? Let me never 
live longer tluin to see this confusion—yea, I 
Iuay Say it, tlıls inbumanity in England. For 
my part (my lords), 1 here confess myself, I 
ever have, and ever shall speak my opinion 
freely in any thing that may concern the honour 
and safety, either of my gracivus kıng or my 
dear country, though the sword be two-edged;; 
feariug rather Him that killed the soul, than 
him whose puwer reaches onlyto the body. 


Nor do I see haw I am culpable of Treason, 
unless it be treason for not being ınfallıble ; 
and if it be ao, my lurds, you have thıs rag of 
mortality before you, loaden with many infirmi- 
ties; though you pull this into sbreds, yet there 
is no great luss; yea, there may be a great 
gain, if by te same I may seem to have dared 
two far, to give a testimony to the world of an 
Innocent conscience towards God, and a reso- 
lute loyalty towards my prince (which have 
ever bcen my only pole-stars in the whole 
course of my life): and if by spilling of mine, 
there be not a way found how to trace put the 
blood of the nobility (which I hope your lord- 
ships will look to), there is no disadvantage at 
all suffered by the loss of me. (You have hs 
very words as near as | could recollect.) 

Tuesday was a day of rest. 


April 7. 

Upon Wednesday Wäitlock charged thus: 
That tbe preceding Articles were of so high a 
consequence, and of so transcendent a nature, 
that nothing wanted to make up the perfect 
measure of the most horrid treason and mon- 
strous attempt that ever by a native was in- 
tended against his king and country, by putting 
these designed projects into execution; which 
had undoubtedly happened tothe ruin and sub- 
version both of Church and State, had not ıbe 
clemency and goodness of the prince, and the 
piety and careiulness ofthe well-affected peers, 
timously foreseen and prevented the same: 
that still the principles of tyranny and oppres- 
sion had lodged wich his busom, and tberefore 
had burst forth into these Expressions and Ad- 
vices contained in the following Articles; 
where first in the Twenty-Fifth they charged 
Lim with tbree things : i 

1. That. he had advised the king to a rigo- 
rous aud unlawful exaction of Slap-Money. 

2. That he had given counsel, That ıf the 
Sherifis should deny their best endearours and 
assistances to that eifect, they should be sent 


ı for, and be fnedaud imprisoned by the Star- 


Chamber. 

3. Tbat when the aldermen of London bad 
in all hunnility represented the causes wlıy the 
Ship-Money could not be collected amongst 
them, and had given in the Reasons why they 
refused to give in a list of their Names, within 
their city, who were able to aßiord the Loan- 
Money; he in a contemptuous and tyrannical 
manner, in the füce ufthe Council-Board, had 
said to the king : ° Sir, these men, because of 
“their obstinacy and frowardness, deserved 
“very well to be fined, ransomed, and laid by 
“the heels; and it willnever go well with your 
* service, until some of them be hanged up for 
‘ examples to others.’ 


The Proofs were these : 

1. The bishop of London Lord Treasurer, 
who declared, That he remembered the Words 
very well, that the Lord-Lieutenant had advised 
the king to cause the Ship-Money to be ga- 
thered ın; but he remembered withal, that 
both bunself and allthe Council had done the 
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like; and that it wäs.upon a present necessity, | 


and defect of Money ior eutertaining the Arıny, 
which (the condition oftbe times considered) 
tbey allconceived was by any means to bekept 
on foot. 

2. Alderman Wiseman declared, that upon 
an humble Remonstrance made to the Council- 
Board, the City would take it ill, if a Tux-Roll 
should be delivered uf their estates who were 


thouglıt able for the Loan-Money; the lord | 


Strafiord said, ’Fbey ought to be fined; ransomed, 
and laid by the heels: but for words of’ hang- 
ing them up, he heard not at all. 

3. The earl of Berkshire declared, That the 
lord Strafiord had said, 'Tlıat upon the refusal 
of such a Service enjuined by the king’s pe- 
remptory command, ıt was bis opinion they 
might be fined. 

4. Alderman Garway attested the preceding 
Words ; and withal adıled, that the Lord Lieu- 
senant, to his best remembrance, had said, ° It 
< were well for the king’s service ifsome ofthem 
‘ were lhanged up.’ 

They closed the Charge, That by such undu- 
tiful Expressions he had injured the propriety 
of the Subject, and had put such discontent 
upon the City, that they were the less willing 
upon any Occasion to concur for the advantage 
of the king’s service. 

Tbe Lieutenant replied, 

1. That though all the Charge were in the 
most strict and rigid way or sense verihied 
ugainst him, yet he could not conceive by what 
interpretation of law it could be reached bome 
® High-Treason : and to that coınmon objec- 
uon (that the’ Treason was not individual, but 
accunulative), he replied, That under favour, 
he thought, talking in that manner were as 
much as to say, no T'reason at all. Because, 1. 
That neither ın Sıatute Law, Common Law, 
nor Practice, there was ever till this time heard 
of euch a matter as accumulative Treason, or 
a Treason by way of consequence; but that it 
isa word newlycoined to attend a charge new ly 
#Mrented, such an one as never was before. 2. 
That Treason was a thing of a simple and spe- 
eificative nature, and therefore could not be so 
byaccumulation: but either must be so in some 
or either of tbe Articles, or else could not be 
so at all. 3. He did conceive that it was 
against the first principles of nature, and false, 
That an heap or accumulation should be, and 
not be, of homogeneous things; and therefore 
tbat which in its first being ıs not treasonable, 
can never confer to make up an accumulative 
treason. Cumulus, an Heap of Grain, so call- 
ed, because every, or at least some of the in- 
dividuals, are grain; if otherways, an heap 
it may be, but not an henp of grain. Just 
so, perhaps, these Articles may make up 
an heap of felonies, oppressions, errors, mis- 
desneanors, and such like (and to the tbing 
itself I shall give an answer, when under 
tbat name they shall be charged against me); 
but they can no ways confer to the making up 
of’Treason, unless some, at the least, be Treason 
in the individual, j 
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2. That the Testimonies brought against him 
were all of tbem single, not two one way; and 
therefore could not make faith in matter of 
debt, much less in matter of life and death; 
yea, that it was against the statute expressiy, 
to impeach a man uf Hıgh Treason under the 
evidence oftwu famous Wisnesses, much less 


| to adjudge and convince him upon attestation 


of one. . 

3. To the Lord Treasurer’s Testimony, he 
did with all his heart condescend unto it; bus 
upon these grounds only, That there was a 
present necessity of money ; that all the Coun« 
cil-Board had so voiced with him, yea, before 
himself, and he always thought it presumption 
in a man not to follow the wiser and more judi» 
cious: and that there was then a Senteuce of 
the Star-Chamber for the right of paying Ship» 
Money. For his part, he would never be more 
prudent than his teachers, nor give judgment 
against the Judges. And therefore he thought 
it not far amiss to advise the king for the col- 
lecting of that, which by law was his own, in 
such a present and urgent necessity. And ak 
though his opinion (and it was no more) had 
been amiss, be hoped that though in case of 
Religion, being attended with stubbornness and 
pertinacy, it might come bome to Heresy, yet 
in his case opinion could not reach so far as 
Treason; unless it be Treason for a man to 
speak his judgment freely, when be is upon his 
oath to do the same. ° ; 

4. For the Words about fining, he had al- 
ready acknnwiedged them in his general An- 
swers to be true; but with these qualifica- 
tions, that it was his Opinien only; that it 
was npon the refusal (as he conceived) of a 
just service that he had ken them, by no 
means to prejudice the citizens, but to make 
«hem the more quick and active in the king’s 
service; that no ill consequence happened upon 
them; that they were words might have been 
spared indeed, but innocentiy, though suddenly 
spoken, which he hoped might proceed from a 
man of such a hasty and incircumspect humour 
as himself, (made so both by nature and his 
much infirmıty of body) without any mind at 
allto tresson; and that if all choleric expres- 
sions of that nature should be accounted trea- 
sonable, there would be more suits of that kind 
fy up and down Westmintser-Hall thau com- 
mon-law. 

5. To those Words attested by the Alder- 
man, he positively denied them; and hoped 
tbey should never rise up against him in judg- 
ment, because the testimony was single, and 
not positive, but only to his best remembrance; 
and that it was exceeding strange that no man, 
neither of the oouncil or any other alderman, 
were so quick to observethem, butonly alderman 
Garway; which he thought suflicient to nullity 
that single testimony, except he could demon- 
strate himselfto have some rare and singular 
faculty of hearing. 

In the close he desired the Lords, from his 
misfortune, to provide for their own safety, and 
seriously to consider what a way was chalked 
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out to ruin them both in their lives and estates, | at York: For having understood there, 
it for every O»inion given in Council, or Words ! the city of London were willing to muake a. 
suddenly or hastıly spoken, they (who are born ofımoney, he there, before the great coor- 
to wield the great aflairs of the kingdom) should | the peers, expressed himself to this sense, ° . 
be arraigued and sentenced as traıtors. | “ ıhe Londoners had sufliciently made re. . 

Then they went to the 26:h Article and | “their delays hitherto by ıheis act; 1: 
charzed thus: ı * kıng was obliged to their forwardaes:. . 

That the lord Strafford, having by his wicked | “ that be himself should be as readı ı- -- 
Advices exhausted the king’s Treasury, did } “them as any poor gentleman m Ea;.. 
also counsel bim. 1. To imbase the Coin by | About the other Words, be said, That ix -_ 
an allay of Cppper-money. 2. To seize upon | conference with some of the Londoner: ' - 
all the Bullion im the Mint. 3. Thhau in dis- : came at that time to hıs hands a Letir :- 
course with ssne of the Alderınen about that | the earl of Leicester, then aı Parıs, wr- 
business, hr ba’l surd, The city was morc ready | were ıhe Gazettes inclosed, reporting tkı 
to countenance and relieve the rebels than the | Cardınal had given some such Order, :- 
king; and ıhat the king of France did use to | levy Aloney by forces. This he said, 
manage such businesses, not by entreaties or | told ıhe lord Cottington standing by. = 
reque ts, but by sending forth his commissaries | the least application or intention cuuc. 
to take account of ıneus estates, accompanied | tlıe English affairs. Cottington being exaz.. 
with troops ot’h ırses, upon this, declared the same in ıhe same: 

The Proof were: ı 3. Tosir Ralph Freeman, he said, Tra:. 

1. Sır I’homas Edwards, who declared, That | testiimony did not concern the Charge a. 
in discourse with tbe lord Straffsrd, having re- | nor did he think any tbing amiss in ıt, U». 
monstrated unto him that their gonds were | he had said ıt: If the servanıs of tbe M.:. - | 
seized on beyond seas, because of the money | fused to work according to directions, iker : 
taken out of the Mint, he told him, “ That ıf | deserve the House of Correcuion ; nor »2 
© the Londoners suilcred it, it was deservediy, | treasonable to say, the king might we . 
© because they had refused the king a small | house for the correction of his servants, z ». 
* Loan of Money upon good security; and that | as any man in the city for theirs. 
€ he thought thein more ready to help the rebels | 4. He said that there was no greatlike+ . 
© than the king. that he had committed real acts of Tra-- 

2. Mr. Palmer declared that he spake some- | when his adverse party was content to rx 
thing about the king of France; but whether | away so much time about Words; neitke: sn 
with relatiou to Euglaud, or not, he did not re- | there any tfeason in them, though ıher 
member. been fully veriied: and therefore ın thai = 

3. Sir William Parkise attested in the same | all other Articles) he reserved a power hr. 
words; and witbal, thatthe lord Cottington was | gounsel to dispute in matter of law. 
then present, and could declare the whole busi- | They went to the 27tlı Article, and ck: 
ness. thus: That immediately after his appoınm 

4. Sır Ralph Freeman declared, that in a | to be Lord-Lieutenant ofthe Army here n L.- 
discourse with the lord Straiford he had said, | land, he shewed what principles of Arbın 
that the servants in the Mint-House would re- | Government lurked within hıs bosum ; ic: 
fuse to work the Copper-\loney; and he re- | his own immediate authority, witbwt «- 
plied, * That tlıen it were well to send those | against law, he bad leid an impost of =m.:: 
€ Servants to the House of Correction.’ upon the king's subjects. Where they ma. 

They closed the Charge, That by such un- | tlıree Particulars: 
dutiful Counsel and Words, he had given more | 1. That he had imposed 8d. per dm ı:: 
than sufhicient Pa of his design and purpose | the county of York, for entertaining the Trax:- 
to subdue this kingdom, and subvert the funda- | Bands there one whole month.—e. Thai - 
mental law and privileges of the same. had sent out Warrants for collecting tbe sim 

The Lieutenant’s Reply: and threatened to imprison such ss shoai . 

1. That he expected some Proofs about the | fuse to pay.—3. That he said, That ü r: 
two first particulars, but did hear of none; and | crime nigh to tbe crime of Iligh-Treason, r 
that it was no sınall disadvantag: to him to be | to pay the same.—4. They added, That ı :- 
charged with a great many odıvus criımes by a | gencral Replies he had brouglıt two thin: : 
Book, printed and flying from hand to hand | his Defence: 1. That this money was in 
through tne whole kingdom, yet when theycame | and voluntarily offered by those in Yorkst > 
to prove, there should be no such thing laid | 2. That the Great Council of the peen :-: 
against him. notice of the saıne. 

2. About the Speeches : He ingenuouslycon- | To the first (hey answered, That a Pı::.< 
fessed, that some such thing ınight perhaps have | was indeed preferred by ıhe Yorkshire r.:ı 
escaped the door of his lips, when he saw their | and a montlı’s pay offered ; but that ıhe + :. 
backwardness.sto his nıajesty’s service; and as ' Strafford had refused to present the same, yj.x 





“the times were then conditioned, be did not | this exception only, Because in the same ix: 


think it much amiss to call chat Faction by the | had petitioned for a Parliament : wherebs !. 
name of Rebels; but he thought he had abun- | evidently declared what little inclinatian be hsi 
dantly satisfed for that over-sight (if it wasany) | to that way. 
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To the second, They appealed to allthe lords 
present, whether any such order did pass be- 
ture the council of ılıe peers ut York. 

The Proofs were; 1. A Warrant issued by 
col. Pennyman for this money, and another by 
sır Edward Osborne. —2. Sır John Burrows, 
who declured that he was Clerk to the Great 
Council, but did remember of no Order ; and 
withal added, tbat it might have passed at that 
time when he attended at Rippon.—3. Mr. 
Dunston, who declared that he had known 
that money alevied by some musqueieers.—4. 
By sir William Iogram, who declared that he 
had heard the Lieutenant say, ‘ That to refuse 
< the saıne, came nigh to the crime of High- 
‘ 'Treason.’ 

They concluded the Charge, That by tlıese 
Particulars it was mure than evident what un- 
happy purpose and treitorous designs he had to 
subdue this kingdom, and subvert the funda- 
mental laws and privileges, 

Te Earl replied, First, to the Petition, That 
it was true, a Petition was drawn up by tlıe 
Yorkshire Gentlemen; and as true, that he had 
refused to present the same, because of that 
clause about the parliament. But the matter 
was thus: At his majesty’s coming to York, it 
was thought necessary for the Deience of that 
Country, to keep the Trained-Bands on foot, 
because the enemy was upon the Borders; and 
thereiore the king directed him to write to all 
tlıe freeholders in Yorkshire, to see what they 

would do for their own defence. 

The time and place were designed by the 
king; but the night before the meeting, a small 
number convened, and in a private and factious 
way did draw up that Petition. Upon tlıe 
ınorrow, at their appointed Dyet, in presence 
of the whole number, the Petition was present- 
ed to him; where he did advise them to leare 
out that Clause, and that because he knew the 
king, out of his own gracious disposition, had 
intended to call a Parliament, wlıich he desired 
should ratber be freely done, thun upon the 
constraint and importunity of Petitions: Mlore- 
over, it would seem a mercenary thing in them, 
at one and the saıne time to ufler a Benevo- 
lence, and withal to petition for his favour. 
Upon this Remonstrance, they were all willing 
to recal the Petition, and directed him by word 
of mouth to ufier unto the kıng the month's pay 
in their names; which he did accordingly in 
the presence of forty ofthem, to their no small 
advantage. 

This be proved by sir William Pennyman, 
sir Paul Neale, sir George Wenuworth, sir 
William Savile, sir Thomas Danby, who all of 
tbem declared as much in ample terms; and 
withal added, That nothing was done upon 
better grounds of necessity and obedience than 
the offer of that Money, and that they never 
had heard auy ınan grudge against it tg this 
time. 

For the Second, about (he Council of Peers, 
he alledged, that he never made mention of any 
Order nf theirs; but he remembecred very well it 
was twice propounded before them, that the 
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king had approved it at that time a just and 
necessary act, and none of the Council had 
contradicted it ; which he conceiscd as a tacit 
approbation, and an order in equivalence.— 
But though that had not been, yet there was 
nothing done ın U:e business, but at the specinl 
desires of the geutlemen themselves, and for 
their necessary defence and protection ; yea, 
though he had done it by lıimself alone, yet he 
conceived he had so much power by his com- 
mission (causing the commission to that effect 
to be read.) That albeit be should mistake his 
commission, and do some inferior act beyond 
it, (because military proceedings are not always 
warranted by the common law) yet it should 
not be imputed as an act of treason to him. 
(And to this eifect he rend a Statute 7 Hen. 2.) 

To the Proofs: 1. Col. Pennyman’s Warrant, 
or sir Edward Osborne's, it nothiug conoerned 
him; and he doubted not but these worthy 
gentlemen could justify their own act, and that 
hie had enough to do ı0 answer his own misde- 
meanours.—2. For sir John Burrowes, he was 
at Rippon when the proposition was made. —3. 
That as ıhe Warrant, so neither the execution, 
troubled hin at all.—4. Forsir William Ingram, 
he was but a single testimony, and that such an 
one too, as he could produce an Evidence to 
testify he had mistaken himself in his testimony 
upon oath, if it were not to disadvantage tlıe 
gentleman. 

He concluded, That he had done nothing in 
that business but upon the Petition of that 
county, the king’s-special command, the con- 
nivanceat least ot the Great Council, and upon 
a present necessity, for ıhe defence and safety 
of ıhe county.—And so much fur Wednesday. 


April 8. 


Upon Thursday the Committee for the 
Charge declared that they had done with all 
the Articles, and were content to ware the 
last, for reasons best known to themselves: 
only sir Walter Earle added, That he’ had 
some observations to bring forth upon the 22d 
Article, which he conceived might do much to 
prove the earl of Strafford’s designs for landing 
the Irish forces in England.* And they were, 





* « The seven last Articles,” says Whitlock, 
NMemorials, p. 40, “upon the which Whit- 
lock was appointed to manage the Evidence, 
were matters ot very high nature; and some of 
them, particularly ılıe 24th Article, relating to 
the design of bringing over the Army in Ireland 
into Scotland, and so to England to reduce this 
kingdom. Whitlock having spoken with sir 
Henry Vane tlıe elder, and with tbe other wit- 
nesses to the 24th Article, and finding that 
their testimony would not make good tlıe mat- 
ter of that Article, thought it not honourable 
for the House of Commons to proceed upon an 
Article whereof they could not make a clear 
Proof,.and tlıerenpon proposed it to the Com- 
tnittee to omit that Article in his proceedings. 
The Committee were of the same opinion, but 
upon sir Walter Earle’s undertaking to manag® 
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3. That in bis commission he had power ww 
land ıhem in Walcs, or ınany part of Eugland, 
or in Scotland ; wich were altogether super- 
Auvus, unle=s there had been sone purpose for 
te same. 2. That within two days befure the 
date of the Commission, letters were sent to 
the lord Bridgewater aud Pembroke from sır 
Francis Windebank, to assist the earl ot’ Wor- 
cester in levying furces for the king’s service ; 
and these mizlır be supposed to have intended 
a joining with the Irish. 3. That the lord 
Ranelaglı, at the raising of the Irish Army, did 
fear such a design as tlis. 4. That the town 
of Ayre in Scotland, where the lord Straflord 
pretended he would land those forces, was for- 
tified with a bulwark, a garrison, and block- 
house, which would prohibit landing there; 
and the earl of Argyle’s Bounds were divided 
thence by the sea, and that the bar or entry 
into the town was very dangerous and shallow. 

The Proofs were only the reading of the 
Commission granted to the lord Straflord. 

The Lieutenant replied, 1. That his Cum- 
mission was the same verbatim with Northum- 
berland’s for England, and that it was drawn 
up by the Council-Board here, and sent over 
unto lıhn; so no more design in him than in 
the gentlemen of the English army, nor no 
larger than that was put upon him. 2. That 
this was the first ime he heard of any such 


it, they left that Article to bim, upon which 
W hitlock, after he had enforced the Evidence 
upon tlıe 23rd Article, sate down: and sır 
Walter Earle, with much gravity and confi- 
dence, began to aggravate the matters ın the 
24th Article, and the dungervus consequence 
and high crime ın it, and called forth the Wit- 
nesscs to prove the particulars which he had at 
length opened. Some of the Witnesses were 
not ın England; those of them who came in 
being sworn, spake little to the purpose, and 
did not prove the matter at all of that Article, 
upon which the knight was very blank and out 
of countenance. But the earl of Strafiord, who 
lust no advantage of his Defence, rising up from 
his sent made a low obeysance (as he was used 
to do) to the Lords, and spake to this effect: 
* Mylords; Iam a poor gentleman, a prisoner 
“at the bar, against whom several persons 
“learned in the laws, and of great ability for 
“ pleading, and strengtli of reason, and other 
€ noble persons of great parts and eloquence, 
* have enforced the particular matters of my 


* Charge ; and I had well hoped they had been 


© drawing towards an end. But now, my lords, 
* anew and great pleader sets upon me, tired 
s out before, and this nable knight hath laid a 
‘ heavy burden indeed upon ıny shoulders: he 
* hath opened more heinous crimes against me 
* than all those gentlemen who bave gune be- 
*fore. The learned gentleman who urged 
“the maıters of the last Article against ıne, 
* when he came to this 24th Article, sate down 
“and seemed to decline it, and yet he left 
“ nothing waterial which was not urged home 
*byhim. But this noble kunight goes beyond 


Letters, nor did they concern him more than 
any ofthe house. 3. That he was not bound 
to er the lord Ranelagh from all his fears, 
and that he had his own fears too, which God 
forbid should be evidence of’ Treason against 
any man whatsoever ! 4. That it seemed the 
gentleman had better inforınation from that 
kingdom than himself; yet he would uot be 
contident to say, at Ayre there was never such 
a thing as a block-house or garrisou. But wo 
remove all scruples, (for ındeed tlıe road or 
landing-place is not there safe) he declared 
that it was his intention to have landed some 
miles above Ayre, and made only his magazine 
of ıbat town.—To ıhe earl of Argyle's Bounds, 
he hoped the gentleman kunew they cane not 
on foot out of Ireland, but had ships to walt 
and transport themselves, and tbat one of his 
prime bouses (Rosnetb) was within some few 
iniles of the same Frith. 

The lord Digby finding sir Walter Earle on 
ground, did handsormneiy bring him oß, and told 
the lords, That all their Proofs for tbat Article 
were not yet ready, and that this was a super- 
fetation only oftbe Charge; and that in such 
a business as the plotting of Treason, they 
a be content soınetimes with dark probabı- 
ities. 

Tben Mr. Glyn desired the Lieutenant to re- 
sume his Defence, that they might give a repe- 





“ all, and, indeed, beyond the Article itself, ob- 
‘ serving things not contained in it, and impos 
“sibleto Le: and could he have prored this, 
it had been truly a miracle. But I bumbiy 
* beg your lordships pardon, I am not willing 
‘tu spend any of your time impertinenily ; I 
“shall ouly say tlıis, that where nuthing ıs 
‘ proved against ıne, I know your lordstnps 
‘ great wisdom and justice will expect no de- 
“ fence from me.’ After ıhe Earl was süte 
down, the lord Digby stood up, and ın a very 
witty rhetorical speech took off sir Walter 
Earle, desired their lordships to pass by a mir 
take, that this Article was not intended for pro- 
secution, as ınight appear by tlıe gentleman s 
declining of it who managed the former. He 
moved that this 24th Article ınight be omitied, 
and their lordships not to receive any further 
trouble in the urging ofit or defence to it, and 
that they would be plensed to look upon «bat 
that noble knight had said but as a superi&- 
tation. After the lord Digby had spoken, 
Whitlock presently rose up, and (after the Jords 
had done smiling) he proceeded with tbe 25th 
Article. The queen was present at tbe trial; 
enquired who that knight was whom the lord 
Digby relieved ? And being told his name "# 
sir Walter Earle, she said, * that water-dog did 
‘ bark but not bite, but the rest did bite close. 
The earl of Strafford speaking of the Committe® 
who mannged tbe Evidence against bim, 
particularly of the lawyers, said to a primal® 
friend, that Glyıne and Maynard used him like 
advocates, but Palmer and Wbitlock used hım 
like gentlemen, and yet left out nothing malt“ 
rıial to be arged against him.” 
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tüıtion of their Charge, and so close the process 
so far as concerned the Marter of Fact. 

kle replied, That in this case all slackness ıs 
speed enough; the matter tuuched lm nar- 
rowlv, even in bis life and estate, yea, in that 
wlich he esteemed above tlıem both, his Ine- 
nour and posterity; and therefore he cunfesse1l 
ne had no desire to ride post in such a bus;- 
ness. That he knew the Gentlanen of the 
Bar, if they were ın his case, would think the 
time little enough, escept their ınore able jüdg- 
ments could suoner dispatch tlie matter ın 
hand; and tlıeretore he hummbly intreated, that 
ıhat day mirht be granted to him for strength- 
ening himself, and recollecting his thoughrs 
and spirits, and t0o-morrow he would be ready 
with his last Replies for himself: which, after 
a little cereinony and contestation, was condes- 
cended unto by the house of commens. 

April 9. 

Upon Friday morning, about eight o’clock, 
the Lieutenant of the Tower and my lord'’s 
chnmber-groum came to the Hall, and gare in- 
forınation to the house upon oath, That the 
lord Straflord was taken with an exceeding 
great pain, and fit ofthe stone, and could not 
upon any condition stir out of his bed. 

Mr. Glyn replied, That it was a token of 
his wilfulness, not his weakness, that he had 
not sent a doctor to testify the same. 

The Lord Steward made answer, That a 
doctor could not be had, perhaps, so soon in a 
morning; nor was it possible for any physician 
to give a certain judgınent concerning a man’s 
disability by the stone, because there is no out- 
ward symptoms that appear. 

Mr. Glyn excepted, That ıf he did not ap- 
pear upon Saturday morning, he should lose 
the privilege to speak in his own Defence after- 
wards, and they permitted en 

The Lord Steward replied, That the lords 
had appointed four of their number to gn to 
the Tower, and learn the just cause of his stay ; 
and ıf by any ıneans he were able, he should 
be obliged to come ıhen; if’ not, humanity and 
common equity would excuse him. 

In the afternoon it was reported that he was 
dead ; of which tlıere can be no better reason 
given tlıan the humour and genius of tlıe times, 
that dally with nothing oftener than untruths 
and calumnies: and certainly there are many 
men of shallow understandings and weak affec- 
tions, who either will not, or cannöt understaud 
the gentleman’s worth; but out of fearful and 
nıeediess apprehensions are so desirous to hear 
of his ruin any way, that their busy tongues 

will dare to anticipate the stroke of Justice. 

Mr. Glyn proflers new Proofs concerning the 
two-and-twentieth Article. . 


April 10. 
Upon Saturday morning, he presented him- 





* This day an affair of the utmost conse- 
auence to the Earl of Strafford, since it cost him 
his lite, came before the Commons. Prepara- 
tory to it, the doors of the house were ordered 

Vol, III. ; 
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self at the bar, where he expected nothing but 
repetitions of Charges and Defeuces; but ınean 
whiie Mr. Glyn proffers some new Proots con- 
cerning tlıe 22d Artielc, which the noble lord 
refused, alleging Ihe process was closed. Mr. 
Glyn auswered, ‘Te process is not closed, as 
loug as the business stands unrepealed; and 





to be shut, the key brouglıt up, and none to go 
out without leave: then Mr. Glyan reported 
trunı the committee in the Earl of Strafiord’s 
Cause, That they had some further evidence to 
corruborate the latter part of the 23rd Article 
against him: thereupon sir Henry Vane, the 
younger, and Mr. Pyın, were enjuined by the, 
house to declare their whole knowledge con- 
cerning the matters contained in that Article 
against the Earl, and how and by what means 
they came by it. When they had done this, a 
Paper was produced by Mr. Pyın, and so much 
ofit read by him as concerned the Earl of Straf- 
ford, but afterwards he was ordered to read it 
all. Notice being then given tlıat a Message 
from the lurds waited at the Jduor, they were 
ordered to be called in; but all tbe members to 
keep their seats, and none to stir out witbous 
leave.—The further Examination of this busi- 
ness :s left short in the Journals; it is only said 
there, Tlıat the Treasurer, sir Ilenry Vane, was 
enjoined by the house to answer, \Vhether he 
did take any Notes to the effect of those Notes 
ulready read, at what time, and upon what oo= 
casion? The Answer is omitted; and this ıs all 
which is said, therein, at this time.—In a margı- 
nal note of the ‘printed Journals, we are told, 
‘ That tlıis Paper was a Copy of Notes, taken 
‘ at a Giunto of the privy couacıil, for the Scuts 
‘ affairs, about the 5ch ot May last.’ Commons 
Journals, vol. 2, p. 118. i 
April 12. Heads of a Conference to be de« 
sired with the lords were argued in the house. 
“ ist, A Narrative of tbe Evidence mentioned 
on Saturday last, to which two ınenbers of this 
house were rendy to depose. 2ndly, That the 
house having taken it ınto consideration, did 
conceive it very material; but, in regard of the 
danger and distractions of the present times, 
and that much time may be spent in the debate 
touching the adınittmg of thus Evidence, they 
resolve to come to. a general reply, setting aside . 
that evidence for this time, &c. Srdiy, That 
upon occasion of discovery of tlus Evidence, a 
Paper was read in the house whereby it did ap- 
pear, that at the same time the dangerous words 
were spoken by the earl of Strafford, touching 
the bringing the Irisb army into England, other 
words wete then spoken by two others, then 
present, decyphered by these letters, L. Arch, 
L. Cott.(by which we conceive is meant the 
lord arcbbishop of Canterbury and lord Cot- 
tington) very full of pernicious counsels to the 
king, and slander to the commons assem! led in 
the last parliament, as would appear by the Pa- 
per, if their lordships would please to have it 
read, which the committee is commanded to 
read, and leave it to their consideration : and to 
desire their lordships will take some course that 
JA 
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that it did nor become a prisoner at the bar to 
prescribe a metliod uf proceeding to the house 
of commons in Fneland. 

It was answered by ıhe Lord Ficutenant, 
That he thought it stood him in hanıl as nearly 
tn maintam his life, as it did any to pursue him 
for it; yet he was willing they should bring in 
siew Proofs, provided that he mizlıt have time 
to make new leplies, and withal use some new 
Witnesses im some Articles that concern his 
justification. 

The lord Newark, upon these motions, de- 
sired tiie house might be adjourned : after 1wo 
hours stay, and a hot conflict anmong the Lords, 
they retur.ed, und the Lord Steward com- 
rnanded the Order to be read, which consisted 
oftwo Articles: 

1. “ That as it was granted unto them to 
Bring m Proofs concerning the 22d. Article, so 
it was to the lord Straßord to make his Re- 
pfies, and use his Witness concerming the saıne. 

2. “ Tirat if they went to no more Articles, 





it may be duly examined by whom these words 
were spaken, that tiere night be some further 
proceedings to prevent the dangers that may 
ensue thereupon ; and that these counsels may 
be looked into, and searchenl to the bottom.” 

The Conference being held, as was desired, 
Mr. Gliymn reported to the house, * That the 
“ Lord Steward did speak fur the rest of the 
“lords; and told then, that the lords had 
© agreed this house may proceed as formeriy was 
“intended, before the offer of fürther Evidence 
U was d: the lord Strafford to recollect 
“his Evidence first, and, that being done, 
‘the members of the house of cnmmons te 
“state thens. All this to be ended to-morrow 
“ morning; of wlich they would give the earl 
* of Strafford notice.’ 

Mr. Wintlock informs us, That the next day, 
April 19, the Barl being brought to Westmin- 
ster, and both houses being met, the Notes were 
opeuly read : the title of ıhem was, *“ No Dan- 
*“ ger ofa War with Scotland, if offensive, not 
* defensive.” Then followed the Opinions in- 
terlocutory. 

K.C. [King Charles] “How can weun- 
‘ dertake an offensive war, if we have no more 


6 money?’ 
L.L. Ir. fLord Lieutenant of Ireland, Earl 
of Strafford.] “ Borrow of the city 100,0001.; 
€ go on vigorously to levy Ship Money ; your 
* majesty having tried the aflection of your peo- 
‘ ple, you are absolved and loose from all rule 
‘ of government, and to do what power will ad- 
° mit. Your majesty having tried all ways, and 
* being refused, shall be acquitted before God 
“and man: and you have au army in Ireland, 
‘that you may employ to reduce this kingdon 
‘w obedience: for I am confident the Scots 
* cannot hold out fire months.” 

L. Arch. Praud | * You have tried all 
‘ ways, and have always l.een deniell, it is now 
< lJawful to take it by force.’ 

L. Cot. [Cottington.] “ Leagues abroad 
* theremay be made for the defence of the king- 


S 


no more »bould the lord Straford ; but if they 
did, that he might pitch upon any one Article 
‚a9 he pleased.” 
| The House of Commons presently declned 
'all oıher Articles, and cunceived ıhe Order ex- 


' pressiy fortbem, restreining hım from all oLher 


‚ Articles, except that only. 

He conceived the Order was for hım, and 
said, 'l'hat seeing they had picked out ıheir Ar- 
ticle, it was against all common equity to tie 

| up his hands, and not admit of a common rule 
für them both. They rephed, That when the 
Article was canrassed, ıhey reserved Witnesses 
till anorber time. He answered, That he had 
done the same upon erery Article. They re- 
plied, That the house had refused his Reser- 
vation. He answered, Nor had they passed 
aıı order for theirs. 

Upon this new contestätion the llouse rose 
again, and was adjourned. It is suppesed that 
the House of Commons had the better ground, 
because they had particularly named their Wit- 


‘ dom: tbe lower house are weary of the king 
“and church: all ways shall be just to raıse 
° money by, ın this inevitable necessity, and are 
“ to be used, being lau ful.’ 

L. Arch, * For an offensive, not any defen- 
© sive war.” 

L.L. Ir. * The town is füllof lords, put ıhe 
‘ Commission of Array un fout, and if any of 
© them stir we will make then smart.’ 

Mr. Whitlock proceeds to tell us, “ That ıhe 
foregoing Paper, of so great consequence, was 
missing at the Conimittee; and, by the Earl's 
Answer, it was supposcd he had seen it, and 
that it was conveyed to hius (Mr. W.) by sume 
of the Commüittee : that be, being iu the Chair, 
and having the charge and custody of alltbe 
Papers, was suspected more tlıan others to hare 
acted tbis piece of treachery.” He adds, “ That 
great inquiry and scarch was made för tbe Pa- 
per, but it could not tlıın be found. He toid 
tbeın when it was missing; and that amongst 
such a multitude of Papers as he had in his cus- 
tody, it was not easy to see tlıat he had them all 
again, when they were brought forth, or any of 
them called for: that he never shewed His 
Paper to any but the Committee, and knew not 
who had it, or what was become of it; nor did 
convey it,or know of £hy that had conveyed it 
away. But tlıis would not serre; the house 
was acquainted with the missing of the Paper, 
and they ordered, * That every one of the Com- 
“ mittee should make a suleınn protestation in 
“the house, that they did not canrey it away, 
‘ nor knew what was became of it.’ All of 
them made this protestativn, aud the lord Dig- 
by with more earnestness and deeper impreca- 
tions than any ofıhe rest; yet afterwards, at 
the Battle of Naseby, the King’s Cabivet being 
tuken, among the papers in it wasa copy of ıhese 
Notes, under the lord Digby's hund ; whereby 
Whitlock was cleared, and ıhe conveyer of the 
Paper to the king, and from him to the Earl of 
Struafford, was fully discovered.” See 2 Cobb. 
Parl. Hist. 744. 
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snesses in their Reservation, the lard Stixaflard 
not 50 ; they presaed but one Article, he many. 
But such was tie pleasure of the Lords, ihat 


though the matter did not deserve to be much. 
stood upon, yet after two hours vehement agi- ' 


tation of the business in the Upper House, they 


returned, and the Order was ın füvour to this | 
| would never sufler themselves to be suppressed 


efiect : : 
1. That both of tbem should wave their new 


Proefs, and go immediately to that whichı fal- 


lows. 2. If they would not do so, the Lords 
conceived themselres common Judges to both, 


and therefore wonld not deny Straford the li- 


berty ef pitching upon what Article he pleased, 
as they had done. 3. Thhat both of them should 
name their Witnesses at the bar instantly. 

The Commons were much grieved at in, 
yet desired him to nominate his Witnesses, if 
he would make aoy benefit of the Order. He 
auswered, That he would nominate after them, 
because tbey were first in Order. They replied, 
That he knew ıheir Article, they not his. He 
said, He was to bring Provfs about the 2d, Sth, 
15th, and the 15tb Articles, and did desire 
them that they would now proceed to nomina- 
tion. 

But they told him, they could not embrace 
the Order without advice of the whole house. 
Then on a sudden a mighty noise followed of 
the whole house, * Withdraw ! Withdraw !’ and 
was in so uncouth and tumultunus a confusion, 
that ie produced both admiration and fear in 
the beholders, wherein we might easily feel the 
pulse of a distempered state.. Both abe Hauses 
‚break up, not appointing so much as the next 
Dyet; each nıau’s countenance spake anger 
and discontent, and notliing sounded in our 
ears all Sunday, but terrors and affrightments 
of a present division and breach between the 
two houses: Tihat the house of cammons would 
declare hun a Traitor, and all such Lords too 
as were his adherents; that he should be no 
more heard in public, that (thougb parties, and 
not his peers) tuey world vote in his Sentence: 
That a Bill of Attainder should presently be 
drawn up against him, and that nothing should 
content them but present Execution. 


. April 12. 


Big words fiew up and down all Monday. 
That whole day was spent in a Conference be- 
twixt the houses, without any meeting in the 
Hall; but the Lords (who had learned, as it 
seems, to foresee their own ruin by his misfor- 
tune, aad now conceive that Monarchy and 
Nobility are of such identity, that one and the 
same is the diminution of both) kept fast to 
their Cooclusion, and would not pass from 
their Order, notwithstanding all the many dan- 
gersrepresented » so that te House of Commons 
were constrained at last to give way, and em- 
brace tbe Arst part of the Order, by waring 
Witnesses on botlı sides. 

This hath been no small discouragement to 
his enemies ; for a more real demonstration of 
his party amongst the Lords could not have 
been abewn, 
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Upon Monday, some of the lords went so 
bigb in their heat, as to tell the house of com- 
wmuns, That it was an unnatursl motion, for 
the bend to be governed by the tail; That they 
bated Rebellion as bad as Treason ; That the 
same blood that ennnbled tiveir uncestors, did 
move also in tbeir veins, and therefore they 


by a popular faction. i 

After a grent deal of storm, all was (as well 
as might be) soddered up again, and Tuesday 
appointed to be tie day for tiye Lieutenant to 
resume his Defences, und they their Charge, 
without any more Proof to be used on either side. 


April 13. 


Upon Tuesday, the Lord Steward .at the en- 
try told them, the Lords bed ordered that both 
their testimonies should be waved, tbat the 
should proceed immediately to what followed, 
so that that day might put an end to what con- 
cerned the matter of fact. 

The Lord Lieutenant replied, That in all 
humility and obedience he would submit him- 
self to that, or any other their Decnees what- 
soever, though it should reach as far home 
unto him as his own lite; but withal humbly 
begged, That if hereafter he should be troubled 
(for they were to speak last) with new matter, 
or with supplemental Proof, he might have 
leave to speak something in his own Defence. _ 

The Lord Steward auswered, It was all che 
reason in the world. 

The Lieutenant went on thus: 

My Lords; 'This day I stand before you 
charged with High-Treason : the burden is 
heavy, yet far the more, in tbar it bath bor- 
rowed the patrociny of the bouse of commans ; 
if they were not interested, I might express a 
no less easy, than I do a safe issue and good 
success to the business: But let neither my 
weakness plend my innocence, nor their power 
my guilt. If your lordahips will cnnceive of 
my Defences, as tbey are in themselves, with- 
out reference to either, (and I ahnll endearous 
so bo present them) 1 bope to go away from 
heuce as clearly justified, as I am now in the 
testimony of a conscjenceby myself. My 
Lords, 1 bave ull along my Charge watched to 
see that poisoned arrow of Treason, that some 
men would fain have to be feathered in my 
heart, and that deadiy Cup of Wine, ıbat hath 
so intoxicated some petty mis-alledged errors, 
as to putthem in the elevation of High-Trea+ 
son ; but in tretb it bath not been my quick- 
ness to discern any such monster yet within‘ 
my breast, though now, perhaps, by a sinistrous 
inforınation, sticking to my clotbes. They tell 
me of a twofold Treason, one against the 
Statute, another by the Common-Law; this 
direct, that consecutive ; this individual, that 
accumulative ; this in itself, that by way of 
construction. 

For tbe first, I must, and do scknowledge, 
that if I had the least saspicion of my own 
guilt, I would spare your lordships the pains ; 
cast the -‚Arat stone at myself, aud pass Sen- 
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tence of onndemnation against myself: and 
wbetber it be so or not, I’refer myself to your 
lordships Judgmenet and Declaration. Yon, 
and ouly you, (under the favour and protection 
of my gracious ınaster) are mıy Judges: under 
favour, none of the Commons are my Peers, 
Dur can ıbey be my Judges. I sıınll ever cele- 
brate tlıe proridence and wisdnm of your noble 
anc«sıors, who hare put the Keysof Life and 
Deuth (s0 far as concerns you and your poste- 
rity) into your oun bands, not into the hands 
of your in!eriors; none but your own selves 
know the rate of your noble 1-lood, n.ne but 
yourselves must hold the balance m dıspensing 
the same. 

I shail proceed in repeating my Defences, as 
they are reducible to these tuo main points of 
Treason : and for Treason against the Sıauute, 
(which ıs the only Treason in etlect) nothing is 
aliedecd for that, but the 15th, 22d, and 97th, 
Artichs. [Here he hrought tlie Sum of all his 
Replies made to these three Articles betore, 
and almost in the saıne words as betore ; only 
that testimony of sır Henry Vane’s, because ıt 
seemer pressing, he stood upon it, and alledged 
five Reasons for ıhe nullıfying thereof.] 

1. Ihat ıt was but a single Testimony. and 
would not make faiıh in a matter of Debt, 
much less in a matier of Life and Death; ven, 
that it was expressiy against the Statute to im- 
peach, murh less to condemn, him upon High- 
Treason, under the testimony of two famous 
Witnesses, 

“2. That he was dubious in it, and expresserl 
it with an * As I do remeinber,’ and ‘ such or 
* such like words.’ 

3. That all the Council of Eicht, except 
himself, disclaim ıbe Words; as if by a singu- 
et providence they bad taken hold of his ears 
only. 

4. That at the time the king had levied no 
Forces ın Ireland, and tberefore he cnuld not 
he possibly so impudent as to say tn the king, 
* That he had an Arıny there, wliich he might 
* eınploy for the reducing this kingdom.’ 

5. That he bad proved by Witnesses beyond 
all exceptions (marquis Haniion, the Lord 
Treasurer, the eari of Northumberland, lord 
Cottington, sir William Pennyman and sır Ar- 
thur Terringham), that chere was never the 
least intention to land those forces in Euglaud. 

He went on a 
n much for the Articles that concern Indi- 
widual Treason. 

To ınake up the Constructive Treason, or 
Treason by way of Accumulation, many Arti- 
«les are brought against me, as if in a heap of 
Felonies or Misdemeanort, for in their conceit 
they vench no higner, some prolifical seed, apt 
to produce what ıs treasonable, could lurk. 
Here I am charged to have designed the rain 
and overthraw 'both of Religion and State. 
The first seemeth rather to have been used to 
make me odivus than gailty, for there is not 
the lenst Proof alledged concerning my confe- 
deracy witlıthe Popish: Faction, nor could there 
be anyındeed; never a servant in authority 


benesth the king my master was ever more 
hated and maligned bv those men than myself, 
and ıhat for an impartial and swict ezecutimg 
of the laws against ıhem. 

Here your Lordships may observe, that the 
greater number of tlie Witnesses used against 
me, either from Ireland or from Yorkshire, 
were men of that Relizton: But for my own 
Resolution (T ıbank God,) I am ready every 
hour of the day to seal my dissatisfaction to ıhe 
Church of Koıne witn my dearest bloud. 

But, nr Lords, give me leave here to poar 
fortlı the grief ot my soul before you : these 
Proceedings against ıne seem to be esceeding 
rizgorous, and to hare more of prejudıce than 
equity, that upon a suppused charge of my by- 
pocri-y or errors in Religion, I should be ınade 
so monstrou-ly odious to three kingdoms ; a 
great many thousand eves have seen mv acc 
sations, whose ears shall never hear, trat when 
it came to the upshot I was never accused ot 
them. Is this faır dealing amougst Christian» ? 
Rut I have lost nothing by ıhat: Poputar ap- 
plause was ever notliug In my conceit; the 
uprightness and integrity of a gnad conscience 
was, and ever shall be, my continual feast ; and 
if I can be justified in your lordships judgmeuts 
from this grand imputation, (as I hope I now 
am, seeing these gentiemen have throwo down 
the bucklers) I shall account myself justified by 
the whole kıngdom, because by you, who are 
the epıtome, the better part, vea, the very soul 
and life of the kingdom. 

As for my design against the State, I dare 
plead as much innoceucy heıe, as in matter of 
ıny Religion ; I have ever adnured the wisdom 
of our ancestors, wbo have so fixed the pillars 
of this monarchr, that each ofthem kcep a due 
proportion and measure with the other; and 
have so handsomely tied up the nerres and sr 
news of the state, that the straining of any one 
may bring danger aud sorrow to the whule 
aconomy. The Prerogative of the Crown, and 
the Propriety of the Subject, have such mutual 
relations, thıs takes protection from that, that 
foundation and nourishment from this; And 
as on the lute, if any one string be too high or 
toolowly wound up, you have lost the harmony; 
so here the excess of Prerngative is oppression ; 
of pretended Liberty in the subject, disorder 
and anarchy. 'Tbe Prerogative must be used as 
God dotlı his omnipotency, upon extraordinary 
occasions; the laws (answerable to that © Po- 
© tentia ligata in Creaturis”) must have place at 
other ümes. And yet there must be a Prero- 
gative, if there must be extraordinary ocra- 
sions ; the propriety ofthe subjects is ever te 
he nıaintained, if it go in equal pace with 
this ; They are fellows and companions, that 
are and ever must be inseparnlile ın a well-go- 
verned kingdom ; and no wry so fittigg, so na- 


 tural to nourish and entertain both, as the fre- 


quent nse of parliaments; by those a commerce 
and acquaintance is kept betwixt the king and 
subject. These thoughts have gone along with 
me these 14 years of my public employments, 
and shall, God willing, to my grave: God, ha 
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majesty, and my own conscience, yen, and all 
those who have been most accessary to my in- 
ward thoughts and opinions, can bear me wit- 
ness that 1 ever did inculcate this, That the 
happiness ofa kingdom consists in a just poize 
of the king’s Prerogative and ıhe Subjects Li- 
berty : and that things would never go well, till 
they went hand in hand together. 

1 thank God fur it, by my master’s favour, 
and the providence of my ancestors, I have an 
estate, which so interesteth ine in the Common- 
wealth, that I have no great mind to be a slave 
but a subject ; nor could I wish the cards to be 
shufßed over again, upon hnpes to fall upon a 
better set; nor did I ever novrish such base 
mercenary thoughts, as to become a pander to 
tlte tyranny and ambition of the grostest man 
Jiving. No; I have, and ever shall aim at a 
fair, but a bounded liberty; remembering al- 
ways that.I am a freeman, yet a subject ; that 
I havearight, but under a monarch. But it 
lıath been my misfortune now, when I am grey- 
hended, to be charged by the mistakers of the 
times, who are now.so highly bent, that all np- 
pears to them to be in the extreme for monar- 
chy, wbich is not for themselves. Hence it is, 
that designs, words, yea intentions, are brought 
out for real deinonstrations of my misdemea- 
nours ; such a multiplying-glass is a prejudicate 
opinion. 


The Articles contain Expressions and Ac- 
tions; ıny Expressions either in Ireland or 
England, my Actions either before or after 
these late stırs. 


[In this order he went through the whole 
Charge, from the first Article to the last, in an 
excellent method, and repeated all the sums 
and beads of what was spoken by him before ; 
only added in the 28tlı Article, If that one Ar- 
ticle had been proved against him, it contained 
more weighty matter tban all the Charge be- 
sides ; and it had not only been 'I'reason ın him 
but also villainy, to have betrayed ıhe trust of 
his majesty’s Arıny. Yet because tlıe gentle- 
men had been spariug, bv renson of the times, 
to insist upon that Article, though it might con- 
cern him ınuch, hc resolved to keep the same 
ınethud, and not utter the least expression ıbat 
might seeın to disturb the happy agreement in- 
teıded, though he wished the saıne migbt de- 
ceive his expectation: Only thus much he ad- 
mired, bow hinself, being an incendiary against 
the Scots in the 2Srd Article, is now become 
their confederate in the 28th Article; or bow 
he could be charged for betraying Newcastle, 
and for Gghting with Scots at Newborne too, 
seeing fighting with them was no possihle means 
for betraying the town, but to hinder their 
passage thicher. 

That he never advised war farther than, in his 
po: judgment, concerned the very life of the 

sing’s authority, and the safety and honour of 
his kingdoms. Nor saw he what advantage 
could be made by a war in Scotland, where 
aoıliing could be gained but many ‚hard blows. 
For his part, be bonoured the nation, but he 
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wished they might be ever under their own cli- 
mate, and had no desire they sbould be too well 
acquainted with the better soil of England; 
But he thought that Article had been added 
in jest,or as a supernumerary ; and he very lit- 
tie suspected to be reckoned a confederate with 
the Scots, and wished, as he hopeıl it was, that 
'every Englislunan were as free from that im- 
putation as himself; closing his Defence with 
this speech. ] 

My lords, You see what may be alledged 
for tbis constructive, ratber destructive Trea- 
son. Formy part, I have not the judgment 
to conceive that such a treason is agreeable 
either with the fundamental grounds of reason 
or law: not of reason, for bow can tlıat be 
treason in the Jump or mass, which is not so im 
any of the parts? Or how can tlıaı male a 
thing treasonable, which in itself is not so? 
Not of law, since neither statute, common-law, 
nor practice, hath from the beginning of this 
government ever mentioned such a thing ; and 
where, my lords, hath this fire, without the 
lenst appearance of ar sınoke, hen hıd so 
many hundred years, and now breaks forıh into 
a violent flame to destroy me and my posterity 
from the earth? My lords, da we not live by 
laws, and must we be punished by laws betore 
they be made? Far better were ıt to Iıve b 
no laws at all, but to be governed by those 
characters ef discretion and virtue tbat nature 
hath stamped in us, than to put this necessity 
of dirinatıon upon a man, and to accose him 
ofıhe breach of law, before it be a law at all. 
If a waterman upon the Thames split bis boat 
by grating upon an anchor, and the same lıave 
a buoy eppending to it, be is to charge his own 
inobservance ; but if it hath none, the owner of 
the anchor is to pay the loss. 

My lords, If this crime, which they call Ar- 
bitrary Treason, had been marked by any dis- 
cerner of the law, the ignorance thereaf should 
be no excuse for me; but ifit be no law at all, 
how can itin rigour or strictness itself con- 
demn me? Beware you do not awake these 
sleeping lions, by tbe searching out some neg- 
lected moth-eaten records; they may one day 
tear.you and your posterity in pieces: it was 
your ancestors careto chain them up withm 
the barricndoes of statutes; be not you ambi- 
tiousto be more skilful and curious than your 
forefathers in the art of kılling. 

My lords, It is my present misfortune, for 
ever yours; and it is not the smallest part of 
my grief, that not the crime of Treason, but 
any other sins, (which are exceeding many) 
have presented me before this bar; and except 

our lordships wisdoms provide for it, it may 
be, de shedding of my blood mny make way 
for the tracing of yours: you, your estates, 
your posterities, lie at ıhe stake. If»uch Icarned 
gentlemen as these, whosc tongues are well ac- 
quainted with such proceedingr, shall be start- 
ed out against you; HM your friends, your coun- 
sel denied. access unto you; if your professed 
ebemies admittel in witness against you; if 
every word, äutention OF circumstance of yours, 
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be feed nad alledged as tremsonabie, not be- 
ee 9 COnSS- 
DURBLE, Or COMstruction awyers pieced up 
in.a high rhetorical atrasu and a number of 
aupposed probabilities ; I leave it to your lord- 

cousitleration, to foresee what may he 
the issue of such dangerous and recent Preoe- 
dents. 

These Gentlemen tell me tlıey speak in de- 
fence of the Commonwealth, agaiost my Ar- 
bitrary Laws; give me leave to say it, I speak 
in deleuce of the Commonwealth, againet their 
Arlutrary Treason: for ıf this latıtude be ad- 
saitted, what prejudice shall follow to kaug and 
country, if yuu and your posterity be by the 
same disenabled from the greatest aflaırs of 
she kinzdemn? For my poor self, were it not for 
your lordsbips interest, and tbe interest of a 
Baint ın kieaven, who hath left me here two 
pledges on earth, [At this his breach stopp'd, 
and he sled tears abundankly in wentioning 
bis Wife, which moved his very enemies to 
compassion.] ® I should never take the pains 
to keep up this rainous cattage of mine; it is 
loaden with such infirmities, that in truth I 
have no great pleasure to carry it about wiuh 
me amy longer: nor could I ever lenve it in a 
better time than ihis, when 1 hope the heiter 
part of the world would perhaps think, tkar by 
«his my misfertune 1 had given a testimany af 
any integräiy to God, ıny kıng, and I 
thank God, 2 omuat not ıbe afllictions of this 
present life comparable to that glory, which is 
to be revenled ınthe time to come. 

My Lords! my Lords! any Lords! Some- 
«hing maore I Ind 0 say, but ıny voice and spi- 
zus faıl me: only I do ın all humility and sub- 
mission cast myself down before your lordships 
feet, and desire that I might be a Pharos to 
keep you fram ahipwreck; do not put such 
sooks in your owu way, which 20 prudence, no 
circumspection, can eschew or satisfy, but by 
your utter ruin. And whether your Judgments 
an my oane, I wish it were not the case of yon 
all, be either for Ife or death, it shall be rıgb- 
teous in ıny eyes, and received witha Te Deum 
dassdamus : (and then be lifted up his eyes, and 
sarl) In te, Domine, cenfıdo, ne coonfunder ia 
aternum !} 


* Principal Baillie, writiag in bis Journal, of 
this hesitation, says, ““ Some took this for a true 
defect in his memory; otheme, and for the most 
part, for a noteble part of his rheteric ; some 
that true grief and remembrance had stopt his 
mouth: Sor they say that his fırst lady the sarl 
of Clare’s sister being with ebild, and Anding 
one of his whore’s lettess, brought it #0 him, 
end cheding him therefore, he strusk her oa 
she breast, «hereof shortiy abe died.” 

+ “ Certainly never any man acted such & 
a ee a en, 
cosstancy , with geester reason, 
Jadgment, and temper, and with a better grace 
an all bis words and gestures, then this = 


and excellent person did; nad be m 
henzıs of all his auditons, some few azcapted, 


This be apake wikh an inimitable kie aud 
grace. You bare his very words as near as I 
can remember, only with so suuch loas and de- 
trimamt as kath perished by trasscrabing the 
Copy from his own momtb. But you desire 
impartislity, and iudeed you have it, and wu 
sune grains 100 of allowance; fur I was so 
afraid of my omm afloction to the gentleman, 
that I ratber bomed to the etber extzemuty, 
and therefore have set dowa kus Detences ra- 
tber to his dsadvastage by any sude pen, tban 
in the native.colour, to his eternal glary, and 
the confusion af his enemies, 

Tbe repettion of the Charge did not 
much time ; they procseded urderly Article by 
Article, in the very same words and matter as 
before ; only tbeve was some remarkable flashes 
that passed from Mr. Glyn, who was the man, 
is the time of their handlıng. 

He told them, That he sbould represent the 
lord Strafford as cunning in bis Replies, as he 
had been crafty in his actions ; that be warel 
all that was material, and insisted only upon 
secondary Proofs; that it was more than ervi- 
dent taroughoat all his Charge, how he had en- 
deavoured to bring inan urbitrary and tyrannıcal 
form of government over the lives, lands and 
liberties of the king’s subjects ; yea, had exer- 
cised a tyrauny urer their consciences too, by 
tbe oath adıinistered in Ireland: And though 
bis ınalicivus designs had taken no effect, yet uo 
thanks to him, but to tlıe goudness of the king, 
and the vigilancy of tle peers. Had they 

lensed, it had heen too late to hare puni:hed 
him: for no rule of law had been left whereby 
to censure him, after the death and expiration 
of the laws. And if ıbe intention of Guido 
Fanx might be thought Treason, though the 
house was not blown up, then this intention of 
his may admit the same censure. 

He closed; That througkout all his Defences 
he had pretended eitber Warrants from the 
king, or else the king’s Prerogative : and what 
was this else but to up a clond, and ex- 
hale the vapour for the eclipsing of the bright 
sun, by the jealousies or repinings of his sub- 
jeots, ıf the strength of his piety and justice 
should not dispel all these mists, and send then 
down to their original ? That the very standing 
and falling of ıhese tlıree kingdoms stood u 
this Process; all of which do conceive the 

so far interested in his just panishment, 
that no settling of their or quiet could be 
expected without this: ‘That they hoped the 
law should never ect him, wbo had gone 
about to subrert all law: nortbe nobility (who 
had the same blood moring in their veins), by 
sebmitting themselves to his base tyranny, lose 
that privilege and liberty, whieb their ancestoms 
had Boughe with tbeir dearest lives. Though 
there was no Statute for this treason, was it 
the less monstrons? For there were none for 





to remorse and pity ;” are the ezpressions of 
Whitlock, Mem. p. 48,«uho, as he himself 
tells us, had beeu in the chair of the committ«® 
of the home of oommons against the Earl. 


nany buodreds of years (hat durst eves venture 
porn such molences, to oceasior such a St2- 
ute. And were not the fandamentad grounds 
ınd rurles of governinent seflicient to rise up in 
udgnıent agmust him, without the making a 
Jarırewlar statute? This, be said, he left to tbe 
lisputre of thelaw ; und eoncluded, that sering 
Jacy had found ınst tie Jonah, who these many 
years had tossed and hazaeder the Ship of the 
Commonwealth with continual storms and tem- 
pests, there coukd be no calms enpeeted, but by 
Casting him out mto tlie seas; which, in all 
tıce, they must, and do ezpect fronh their 
hands, whe are intrusted by the body of the 
kiıgdom to do tlie same. The Aggravation of 
the Offenes, he said, he Ihad left to Mr. Pym, 
who bere spake that Speech which s now in 
print. 
ic wos a sport to see bow Mr. Pym in his 
Speecli was iearfully out, and constramed t0 
pull out his Papers and read witb a great deal 
of confuston and disorder,. beföre he could re- 
collect himself; which failing of his memory 
wras no small advantage to the Lieutenant: 
because, by tbis means, the house perceived it 
was ı premeditated fiaslı, not grounded upon 
the Lieutenanı's last Answer, bat resolved on 
before, wlatsoever he should say for his own 
jastrfreatien. But tie Lieutenant was not suf- 
fered t0 repiy a word, either so Giya or Pym, 
because the last word inust be thbeirs. And so 
with 'Taesday emded the matter of fact. 
On Thursday the dispnte mı law is expected. 


April 14. 
Upon Wednesday we were big with a 
‘tion for the Matter of Law, Imring done 
with Matter of Fact; but it seems the Ilouse 
of Conımons had perceived a grent defectien of 
their party, and a gremt increuse of the lurd 
Straflord’s friends in both the houses, occasioned 
l»y his insinuating, honest, and witty Defences, 
and therefore resolved of no more hearing in 
public: therefore it was thought upon by his 
accısers to draw up a Bill of Attninder? and 
present the saıne to the lords; whereby, First, 
the Matter of Fact should be declared to have 
been sufliciently proved; and then in the Mat- 
ter uf Law, that he had incorred the rensure of 
Treason, for intending to sabvert the funda- 
mental laws of ıhe kingdom: for theugh ri 
they) he cannot be charged by the letter of ıbe 
Statute of 25 Bdw. Srd, yet he is within the 
compass of the Salvo, whereby it ıs provided, 
That te kmg and parliament hath power to 
determine wiiat is treasonable, and what not; 
and that they were confident the lords wouhd 
ratify and approve of this Bi of theirs, and 
give Judgment accordlingly. 
The motion was stoutly opposed by three 
great lawyers, (all menıbers of the house) Sel- 
den, Holborıe and Bridgeınan, who made it 





* This Bill of Attainder was brougbht in by 
sr Arthar Haslerig, Lord Clarendon gives a 
very long and particular account of it in his 
first volume, p. 278 10 p. 183, fol, edit. 
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manifest, that thre saloo of 25 Edw. 3, was ro- 
penled, and that no man could now be convict- 
ed of treasen, but by the letter of that starute : 
But being puttto voice, it wascarried for the Bill, 
and a Committee appointed for to draw it up, 
This gave occasion of much talk abroad, and 
they wbo were otherwise the lord Strafford's 
enemies couid mut find equity enough in tbe 
Bill of Auainder. Some could not coaceive 
what dilierence imaginable was betwixt the 
Bill and the Charge presented before; for in 
the Charge he was accused of Treason, and the 
Bill (though they had not the legislative power) 
seemed nothing but an affırmation of the same, 
Otliers (who would have the Bill understaud of 
a definitive Sentence, because it was consecutive 
to the Proufs) were not satisfied, but that it 
was against all practice, that the Commons 
should give Sentence upon the death of a peer; 
and ıhas it was against cammon equity too, 
that the complainers should be admitted to be 
Judges, and ıhat the pasty accusent should give 
the Judgmeimt. A third sort gave it out, That 
this was no Sentence against Ihe lord Strafford, 
but only a passing of a new act of parliament, 
about a matter not bitherto declared treason- 
able: But yet these doubted, that by declaring 
the matter of fact to be approved, and apply- 
ing the Ceusure to it, in refereuce to er 
Strafford, it would ever be thought a Sentence 
agamst him, to blemish bis own fame, and the 
blood of his posterity. Moreover, that if they 
were about to make a new act, it were sirange 
to punish a man for the breach of such a Statute 
as was not yet cxtant in rerum nulura ; which 
should iu reason refer ouly to future obedience: 
And (what is more strange) thouglı there were 
a new statute, yet by what authority can the 
parliament declare any individual or accumula- 
tive act to be treasonable, wbich was not so 
before? for it must be Treason by virtue of a 
statute, or else no treason at all. Now there 
is none can be brought, rs the 25th of-Ed. 
3, whereof the letter, of that Statute cannot, by 
their own confession, nor was nntso much as 
ouce alledged sgainst the lord Straford: And 
for ıhe salvo or proviso (which tlıey mainly in- 
sistedon), the same stands repealed by two pos- 
terior acts of parliament. 
You bave the mutterings of all sorts of people. 
The Lords fearing the Proceedings, ss a 
benten patb trodden out to the ruin of their 
own lives and estates, told the bouse of com- 
mons in their confereuce upon Thursday, April 
15, That they wauld go on tlıe same way they 
did already ; and, according to the Order of 
the house, give full audience to the lord Straf- 
ford’s counsel ia metter of law, and that they 
themselves, as competent Judges, would by 
themselves only give Sentence in the Cause; 
nor was there any other course suitable to the 
practice and Statutes of the kingdem, the safety 
of the nobility, or to equisy Or COmMIOn justice. 
It was replied by ıhem of the Lower.House, 
That they were re-olved to go on with their 
bill; and if the same should be rejected by the 
lords, they fenred a rapture and division might 
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follow, to the utter ruin and desnlation of ıhe 
whole kingdom ; that no content would be 
given to tkesubject, (and this was a strong argu- 
ment indeed, yet better hHeseeming partiality 
and violence, than ıhe pretended jn-.tice and 
piety of the times) unless the man who had so 
much intruded upon their rigbt, and discon- 


told tbe Lieutenant, Tbat the Inrds had resolr- 
ed to give hım a fair hearing in tbe Matter of 
Law, and therefore desired ıbat the counsel 
might keep ıhat distance, moderation and 
respect to the Judicatory that was sitting, and 
not at all to meddie with the Matter of Fact. 
The Lieutenant replied, That in all bumility 


tentedthe people, might be punished as a Trai- | be did acknowledge that favour from the lords ; 
tor ; and for tlıe practice of the kingdoin, that | and that ıt was such an one too, as he could not 


no ınan had ever found such a favourable hear- 
ing; and that the process against Fssex, Norfolk, 


but expect from such honourable peers and 


just persons ın whose integrity and goodness 


Somerset, were all ofıhem closed up in one day. | ‚under that which he had placed aboye) he had 


April 16. 


reposed his chiefest confidence ; for his Coun- 
sel, they knew much betıer ıhan himself what 


Upon Friday, the Lords gave Answer, That ! concernedthe point of discretion and reverence;; 


they could expect nothing from the House of 


Commons, but what <hould tend to the peace 
and preservation ofthe kingdem : nor was there 
a more forceable way than to preserve the laws 


and customs thereof, lest innovation, so much | 
complained of by them, might unhappily be | foot. 


found among themselves: That the subjects 


and that he doubted not but that tbey would 
give all satisfaction and obedience. 

Tben his Counsel were called to tbe ber, Mr, 
Lane, the Prince’s Attorney ; Mr. Gardiner, 
Recorder of London; Mr. Loe, and Mr. Light- 


Mr. Lane spake, and much to this sense and 


should have all that justice could afferd, but | purpose 


that an act of injustice would never give satis- 
faction to the world, nor safety to (hemselves ; 
the eyes of all foreign states being fixed upon the 
business now in agitation, and the wisdom of 
our nation either to be much advanced or de- 
pressed by their judgements in this case: That 
the process against Norfolk and Essex (for 
"Somerset was convict only of Felony, and had 
not so much animadversion to save himself hy 
his book) were for direct and formal ’Treasons, 
conıprised in one or two individual acts ; but 
this against the lord Strafford only arbitrary and 
accumulative, to be pickt out of 28 Articles: 
And therefore that it was impossible to have a 
fall examination of them all to give Sentence 
against him. And those noblemen were charg- 
ed with some actusl breach of statutes, for- 
merly made; but here a new statute was to be 
made, or else he to be found guiltless. They 
concluded, that they had given order for his 
appearance on Saturday, and that ın the great 

all at Westminster, wbere the House of Com- 
ımons might if they plensed be present. 

After some deliberation with the house, the 
Conferrers answered, That since the lords had 
so resolved, they would not deny to be there 
present, and to hear what his counsel could 
say for him ; but to reply any more in public, 
they neither could.nor would, because of the 
bill already past : only if the lords sh: uld take 
any scruple in the matter of law, they would be 
ready to give them satisfaction by a private 
conference. (So they willingiy declined to do 
what indeed tlıey could not possibly do, that is, 
w give public satisfaction in the matter of law.) 


April 17. 


Upon Saturday, they convened in the great 
Mall; but they that were of the Committee for 
the great Charge did not stand at the bar, as 
hefore, but sat promiscuousiy with the rest of 
their fellows : so that a mouth was not opened 
in the behalf of the House of Commons all chat 
day, After they were sat, the Lord Steward 


My Lords, there ıs a heavy Charge lıeth on 
me and my fellows, nothing less than to defend 
the life, the estate, the reputation, yea the 
posterity of this honourable person at the har ; 
if tlierefore we shall be more pressing, we hope 
your lordships will interpret this our forward- 
ness to be for honour and conscience-sake, in a 
matter tbat concerneth both so nearly : But it 
shall be our endeavour to carry ourselves with 
our best respects to your lordsluips, and with 
all content and satisfaction to the honourable 
House of Commons. And because your lord- 
ships mentioned the Maiter of Fact, one ıbing 
I dare be bold to say, That all the time of ıhıs 
noble lord’s Defences, he did not so ınuch as 
crave any one of our ÜOpinions; yea, or ao 
quainted us with any thing that tended that 
way. And for the Matter of Law, those Sta- 
tutes cited by himself were none of our stock, 
but taken up at his own adventure: nor doI 
speak this to derogate from the pertinency of 
ts Statutes (for they shall be Ihe subject of 
ıny discourse), but that the nobleman be not 
disappointed of your right conceptions, and his 
own due praise. 

My Lords, it is your pleasure we meddle not 
with Matter of Fact, and indeed we need not 
meddie at all with it, because we bope it is al- 
ready done, and that sufhiciently to our hands; 
yet the Matter of Law doth so naturaliy rise 
out of the Matter of Fact, that of necessity 
(under your lordships favour) we must some- 
what grate on this, ıf we speak on that ; nor do 
I conceive it possible for us to speak advantage- 
ously enough for the lord Straflord’s Just De- 
fence, unless the whole Matter of Fact be de- 
termined, either as proved or not proved, or at 
least some states of questions agreed upon, 
where we may fix and settle our argumenıs. 
Aud therefore it is, my Lords, that I have 
chosen not at allto touch tlıc Matter of Law 
(until your lordships shall be pleased to chalk 
me out a way), unless it be to clear your judg- - 
ments in one statute only, viz, 25 Ed. 3. Be 
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cause when the same wis nlledged by the lord 
Stıafford in his own Defence, that not being 
convicted of the letter thereof, he could not be 
convicted of’Ireason ; L remember the saloo of 
ıhat statute was much insisted upon by those 
from tie House of Coinmons, as much couduc- 
ing to their own ends. My Lords, I will first 
speak of the Statute itself, and then of its salvo, 
or provision. The statute is, * That ifany man 
° shall intend the death of the king, his queen, 
€ their children; kill the Chancellor, or Judve 
< upon the bench ; imbase the kine’s coin, or 
€ counterfeit the broad-seal, &c. he shall be 
< convicted and punished as a traitor.” That 
the lord Straflord comes within the letter of 
this Statute, is not so much as once alledged, 
nor indeed can it be with any reason: All that 
can'be said is, That by relation, or by argument 
& ıninori ad majus, he may be drawn thither ; 
yet thai this cannot be, I humbiy offer these 
cuonstderations: 1. This is a Declarative Law, 
and such are not to be taken by way of conse- 
quence, eguity, Or construction, but by the let- 
ter only; otherwise they should imply a contra- 
diction to themselves, and beno more declara- 
tive laws, but laws of construction, or constitu- 
tive. 2. This is a penal law, and such (if our 
grounds, hitherto unouestioned, hold good) can 
admit of no constructions or inferences; for 
Pause are to persuade tbe keeping of known 
aws, not of laws conjectural, ambiguous, and 
by consequence, which perbaps the most learn- 
ed may not in their disputes question ; much 


: less the subject (who is not obliged to Interpret 


the Statute) doubt of in the point of ohedience; 
yea, rather without any doubt, he is to obey 
the letter of tbe statute, and conceive (and that 
truly) that he is not liable to the penalty. 3. 
We have a notable law, 13 Eliz. cap. 2, where- 
by it is declared, that the bringing in of Bulls 
froımn Rome to stir up the subject to mutiny and 
rehellion shall be punished as Treason.. Now 
if by interpretation, or by consequence, this 
sense might have been tlırust upon the pre- 
ceding statutes, the making of this had been 
superiluous; yen, the persons then charged 
with that crime miglıt have been impeached 
of treason, even befure ıhe making of this 
uct. 

Anno 21 Ed. 3, We have a Statute declar- 
ing, That for a servant to kill his ınaster, ıs an 
act of Treason: And in the 23rd year of the 
saıne king, a process of Treason was framed 
aguınst a ınan fur killing his father, grounded 
upon tbe same argument, s minori ad majus: 
But it was found (and the Sentence is yetin the 
Records), that nitbough in the 21st of Edward 
the Ird, that argument wight have been admit- 
ted ; yet irn ıhe 27th it could not, by reason of 
the declarative law intervening in the 25th 
year: And this Case comes very bome to the 
point in Iaw. 

My Lords, I will not demand what kind of 
Offence it may be, for a man to suhvert the 
Fundamental Laws of a kingdom; the crime 
doubtless is unnatural and monstrous, and the 
punishment must keep tbe same proportion : 

vol, 11, 
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‘only T presume to offer these few things to your 
lordshivs considerations : | 

1st. That one or more acts of injustice, whe- 
ther maliciousiy or ignorautly done, can in no 
sense of law be called the subvrersion of the 
Fundamental Laws; ifso, as many judges (per- 
haps) so many traitors. It is very incident to 
man’s nature tn err; nor doth the lurd Straf- 
ford plead his innocency in over-sights, but in 
trenson. 

2dly. I do remember the case of John de la 
Pool, duke of Suffolk : this man, in tle 2&th 
of llenry 6, was charged by the house of com- 
mons with Articles of Treason, and those too 
very like to these against my lord Stratturd, 1. 
That he bad given the king bad Adrices. 2. 
That he had embased his Coin. 3. That he 
had cessed Men uf War. 4. That he had given 
out summary Decrees. 5. That he had im- 
posed Taxes. 6. That he had corrupted the 
Fountain of Justice. 7. That he had per- 
saaded the king to innecessary war, and to the 
giving over of Anjou in’ France, ocum 00.— 
And for all these, though he was charged with 
High-Treason, for wronging tbe Right of the 
Subject, and subverting the fundamental laws 
of the kingdom; yet, alter a long ngitation, the 
matter was found by the lords of parliament, 
nt to imply Treason, but only felony. Add to 
chis another, who in the 23rd of Henry the 8th 
was charged for subverting the English iaws, 
and yet no Trenson charged upon hım. Add 
to both the Charge of Richard Lark«, pleaded 
at the Cömmon-Pleas, who was charged with 
Treason for subverting the law, but convicted 
only of Felony: by which you ınay see, my 
lords, what to this time hath been subverting' 
the laws. 

$diy. It is very considerable, that the lord 
Strafford is not charged to have subvetted, but 
only to have intended to subvert the Funda- 
mental Laws: and this I conceive, if there 
were no more, ınight keep him free from that 
Statute of the 25 Edw. 3. For although, as 
touching the king, his queen end children. in- 
tention is treasonable : yet in all other things 
there mentioned, there must be action Hte- 
side intention; for it is not satdl, If aman do 
intend to kill a chancellor, it slıall be Treason ; 
but only, ifhe do kill him; and if he duth actu- 
ally counterfeit the Brond-Seal. And although 
a man should prepare a fusnace, make ready 
his stamp, melt his hullion ; yet if he gives not 
the king’s Impression upon the c::in, all his 
intentious, yea, his preparations will not serve 
to make up a Treuson. 

And this (under favour) may serve to en- 
swer the Case of Guido Faux, lately objected ; 
unless it be alleged, that the lord Strafford had 
as real au intention against the kiny’s life es 
Faux had: For though the intention in that 
case be Treason by tlıe statute, yet in all other 
things there is no treason without the action ; 
so immense and vast a difference both is, and 
ought to be, betwixt a project against the royal 
blood, and all things else of a lower and under 
nature. . 
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All they which stand obliged to the lord 
Straftord, ın blood, affeetion or deserving; and 
all who have been interested with him in the 
king’s servxe, and many too, who both hate 
bis person, and dislike his proceerings ; will 
doubtle:s look upon: it, and tender their own 
safety, all oftbem in likelihood being subject 
to the charge of Treason, ıf ever they chance 
ts be called to du the king’s service in any 
place of importance. 

2 cannot express how much the voice of the 
multitude is now altered from what it was 


lately, nutbing now tälked of what should be’ 


done, bat only of what must be done: so that 
ıf the lord Strafford dies, his very enemies will 
confess, that it is done more for necessity, than 
for justice ; and rather for the satisfaction of 
rancorous upprehensions, than for any guslti- 
ness in the cause. 


April 29. | 


Tieursday last, viz. April 29, was design 
for the agıtation of the long intermitted busi- 
ness concerning the Lieutenant; ad the way 
was this : The lords did meet at the great Hall 
at Westraimster about nine of the clock, not in 
their robes, nor did the Lord Steward sit upon 
his sack, bat with the rest promiscuousiy; nor 
did the rommittee for ıhe house of commens 
stand at tbe bar, but sat with the rest of their 


fellows; amd the earl of Strafford sat behind | 


the place where he used te sit before; the 
reason of these changes was, because the dyet 
was appeinted not for a meeting, but fur a 


Conference ; so curious are we (and that ıs all) | 
about formalities. The king, queen, and prince | 


were there, according to their custom: not a 
man spake a word in the hause all tbe time, 
but only Mr. St. John, the king’s Solicitor, one 
of the Committee ; whose drift and purpose 
was to furnish the Lords with Heasons, why 
the House of Commons had proceeded with a 
Bifl of Attainder: and withat, to reply to what 
the lord Serafford had spoken, either by himself 
or his caunsel, in matter of law. 

The Speech, containing a learned Argument 
on the Law of Treason, ıs here inserted from 
8 KRushworth, 675- 


Mr. ST. JOHN’S ARGUMENT or LAW; 
CONCERNING TUE BiLL OF ATTAINDER, 
April 29ıh, 1641. 


My Lords; The knights, citizens, and bur- 
gesses ofthe Commons House of Parliament, 
have a Bill, fer the attainting of Thomas 
earl of Sırafford of High Treason. The Bill 
hath been transmitted from them te your lord- 
sbips ; it concerns net him alone, but your 
lordsbips and the commoııs too, though in dif- 
feremt respeets.—It concerns his lordship the 
bighest that can be in the Penal part; so it 
doth, on-tbe other side, as highly concern your 
lordships and the Commons, in that which, 
ougit to bethe tenderest, the Judicatory within 
that, that judge not them wiro Judge him, and 
in that which is most sacred amongst men, the 
Publie Justice of the kingdom. 
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The King is to be accounted unto, for tbe 
loss of the meanest ıneınber, much more ofone 
so near the Head. The Commons are con- 
carıed ın their accoums for what is done, your 
lordships in that which w to be done. The bu- 
siness therefore of the present Conference, is to 
acquanmt your lordships with those things, that 
satished the Commons in passing of this Bill; 
such of then as have eome within my capacity, 
and that I can remember, I am commanded 
from the Commons at this time, to present 
unto your lordships. 

My Lords, in judgment of greatest moment, 
threre are but two ways for satısfying those, that 
are to give them ; either the ler data, the law 
already establist:ed, or else the use of the same 
power for making new laws, whereby the old at 
first received life.—In the first consideration of 
thesettled laws, inathe degrees of Punishment, the 
positive law, received by general consent, and 
for the comınon , 18 sufßcient, to satisfy 
the conscience ofthe Judge, in giving Jadg- 
noent according to them.-—In several countries, 
there isnot thesame measure of punishment, for 
one and the same offence; wilful- murder in 


Ireland it is Treason, and so is the wilful burn- 


ing of a honse, or a stack ofcorn: in the Isle 


| of Man it is Felony to stenl a hen, but not to 


steal a horse ; and yet the judge in Ireland, 
hath as Just a ground togive Judgment of High- 
Treason in those cases there, as here to give 
Judgment only of Felony ; and in the Isle of Man 
of Felony for the hen, as here of Petty-Larceny. 

My Lords, in the otlier consideration of using 
the Supreme Power, the same law gives power to 
the parliament to make new laws, that enables 
the inferior court, to judge according to the 
old. The rule that guides the comscience of 
the inferior court is from without, the prescrißts 
oftbe parliament, and of the common-law ; in 
the other, the rule is from within, that salus 
popwli be concemed, that there be no wilful 
oppression of any of the fellow-members, that 
no more blood be taken than what is necessary 
for the cure, the laws and customs of the realm 
as well enable the exercise ofıhis, as of the or- 
dinary and judicial power. 

My Lords, what hath been said, is because 
that this proceeding of ıhe Commons by way 
of Bill, implies the use of the mere legislative 
power, in respect new 'laws are for the most 
part past by bill. 

T'his, my Lords, though just and legal, and 
therefore not wholly excluded ; yet it was not 
the only ground that put the Commons upon 
the Bill, they did not intend to make a new 
Treason, AR to condemn my lord of Strafford 
for it; they had in it other considerations like- 
wise, which were to this effect. 

1. The Commons knew, that ın all former 
ages, if doubtsuflaw arose of great and general 
concernments, the Parliament was usually con- 
sulted withal fur resolution, which is the rea- 
son that many acts of parliament are only de- 
clarative ofthe old law, not introductive of a 
new, as the Great Charter of our Liberties ; 
the Statute of 25 Ed. 3, of Treasons; the Stm- 
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tute of tbe Prerogative. and af lute the Peti- | and that by Sarvıl's Warrant, and advice of 
ton of Rıglr ; if ıhe Inw were doulbssul io this | branging over the drish Army upon the matter 


case, bey peiceved the Parlisinent (where tue 17 
old way is altcıed, and new laws ınade) the 
üttest Jude tu clear this doubt. 

2. My Lords, they proceedel this way, to 
obviate those scruplesand delays, wiuch through 
disuse of proccediugs of this nature, mischt have 





inthe 23rd Article; ıben ietending of a War, if 
not witlun the clause of levyiug of a War, ın 
the statute ol 25th Edw. 3, yet withın tbe 
first Treason, of cumpussing. ıhe death of che. 
king. 

3. If either of these two single acts is within 





riscn in the manuer aud way of proceeding, | tl:e statute of 25 Edw. 3, yet upon putting aito- 
since the Statute of the 1 Hen. 4, c. 17, and | getlier, which hath been proved against kım, 
more fully ın tbe Roll, No. 144. Ihe proceed- | that inere isa reason within ıhe first clause, 
ings of parliament have usually been upon an | of cumpassing the death ef the king. * Et sı 


Indiewment first found, tliough ın cases of Trea- 
sun particularlv mentioned in, the Statute of 
25 Edw. 3, wbich had nut been done in this 
case ; doubts Jikewise might rise, für Treasons, 
uot particularly mentioned iu the Statute of 
25 Edw. 3, whetber the Declaratory power of 
parliament be taken away, in what manner 
they were to be made, and by wloın, they find 
not any Attainders of Treasuon in parliament, 
for near this 200 years, but by this way of 
Bill; and again, tbey know that whatsoever 
cuuld be done any other way, it might be done 
by this. 

3. In respect of the Proofs and Depositions, 
that bave been made against him ; for first, 
although they knew not, but thyı the whole 
Evidence which hath been given at tbe bar, 
In every part of it, is sufliciently comprehended 
within tbe charge, yet if therein they should be 
mistaken, ifit slould prove otherwise, use may 
el be ınade ot such Evidence in this way uf 

ill; wberein so as Esidence be given in, it is 
No way requisite that tbere should have been 
any Articles or Charge at ull; and so in the 
case of double tesiimony upon the Statute of 
tbe ist Edw. 6, whether one direct Witnese, 
with others, to circumstances, lud been single 
or double testimony ? Andalthough single testi- 
zuony might be suflicient to satisfy private 
conscienres, yet how far it would havc been 
satısfactory in a judicial way, (where forms of 
law are mure to be stood upon) was not so 
clear ; whereas in their way uf Bill, private 
satisfaction Io each man's conscience is sufl- 
m although no Evidence had been given in 
atall. 

Aly Lords, The proceeding Ly way of Bill, it 
was not to decline your lordships justice in the 
De wav, in tlıese exigends ot the state and 

iingdom; it was to husband time, by silencing 
those doubts, they conceived it tbe speediest 
and surest way. Ay lords, these are in eifect, 
the things the Commons took into their consi- 
deration, in respect of the manner and way of 
Proceeding against the Earl. 

In tlie next place, I am to declare unto your 
lordships, the things they tonk into their cousi- 
derations, iu Tcspect of the matter and merits 
of the Cause, anıl they are comprehended 
within these six heads. 

1. That ılıcre is a Treason within the statute 
of 25 Edw. 3, by Levying of War upun tbe 
matter olthe 15th Article. 

2. If not Ly actual levying of war, yet by 
advising, aud declaring bis intention ul war, 


“non Pe juvant.’ 

4. Tliat he hatlı sessed, aud lad soldiers 
upon tbe subjects of Ireland, against tlıeir wıll, 
and at their Charge, within the Irish statute of 
the 18:h of Heu. 6, that both person and 
thing are within ıhbe statute ; That the statute 
remains in force to this day, that the 
ment here hath cognizance of it, and that even 
in the ordinary way of judicature, that if there 
be a Treason and a Traitor, that the want of 
Jurisdiction in the judicial way, may jusıly be 
supplied by Bill. 

5. That his endeavouring to subvert the fun- 
damental laws and government of tbe realms 
of England and Ireland; and instesst tbereof, 
to introduce a tyrannıcal goverument against 
law, is Treason by the common-law ; that 
Treasons at the common-law are not taken 
away by the statute of 25 Edw. 3,1 Hen. 4, &c. 
nor any of tlıem. 

6. That as tlus Case stands, it is Just and 
necessary to resurt to the supreme power in 
parliament, in case all ıhe rest should fail. 

Of these six, five of tbem are Treason, within 
the compass uf the laws already established, 
three withio the statute of 25th Edw, 3, and 
one within the Irish statute, the other by tbe 
common law of Englaud.—If but any one of 
these six cunsiderations hold, the cammons 
conceive, that upon the whole matter, ıbey had 
good cause tu pass the Bill. 

My Lords, For the first, of Levying \Var, T 
shall make bold ı0 read the case tu your lord- 
ships before I speak to it, itis (bus. The Earl 
did by warrant under his hand and seal, give 
authority to Robert Savil, a serjeant at arms, 
and his deputies, to 3ess such nutnbers of sol- 
diers, horse and font, of the arııy in Ireland, 
together with an officer, as the serjeant sbould 
think fit, upon his majesty’s subjects of Ireland, 
against their will; this warrant was granted by 
the F.arl to the end, to compel the subjecıs of 
Ireland to submit to the unlawful summeons 
and orılers made by the Earl upon paper pet: 
tions, exhibited to him in case of private inte- 
rest between party and party; this wartant wAs 
executed by Savil and his depuues, hy sessing ft 
soldiers, both horse and foot, upon dıvers of the 
subjects of Ireland ugaiust their wills, in war- 
lıke manner, and at divers times the soldiers 
contioued upun the parties, upon whom they 
were sessed, and wasted tleir goods, until such 
time as they had submitted inemselves unto 
tlose sumınons and urders. 


Aly Lords, This is a Levying War within ıhe 
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statute of 25th Edw. 3. The words of the sta- 
tuıe are, * Ifany man do leyy war against our 
* lord the.king in his realın, this is declared 
< "I reason. 

I shall endesyour in tLis to make clear to 
your leordsbips, 1. What shall be a levying of 
war, in respect of the mutive or cause of it. 
2. What shall be said a leıying of #ar, in re- 
spect of the action or thing done. 3. And iu 
the third place, I shall apply tbem to ıhe pre- 
sent case. 

It will be granted in this levying of war, that 
forces may be raised, and lıkewise used in war- 
like manner, and yet no levyiug of war within 
the statute, tbat is, when tlie forces,are raiged 
and employed upon private ends, cither of re- 
venge or iuterest. 

Betore this statute in Edward the 1st’s time, 
the titie of a Castle was in difference between 
the earls of Hereford and Gloucester, for the 
maintaining of the possession on the one side, 
and gaining of it on the other; forces were 
raised on either side .of. many hundred men ; 
they marched with banners displayed, one 
against another. In the parliement, in the 20ıh 
year of Edward 1, this was adjudged only. Tres- 
pass, and either of the earls fined 1,000 marks 
apiece. | 

After the Statute in Hilary Term, in the 15th 
of Edw. 3, in the King’s-Bench Rot. Nicholas 
Huntercome in warlıke manner wich 40 men, 
armed aınongst other weapons, with guns, (so 
antient, as appears by that Record, they were) 
did much spoil in the manor of the Abbey of 
Dorchester in the county of Oxford, this was 
accounted ne Trreason, and so ıt hath been held 
by ıhe Judges, That if one or more Township, 
upou pretence of saving their communs, do in a 
forcıble and warlike ınanner throw in inclosures, 
this ıs only a Riot, no Treasen. 

The words of the Statute 25 Edw. 3, clear 
tluis point, that if any man ride armen openiy. 
or secretiy with men at arıns, agaiusıt anv other, 
to kill and rob, or to detain hin watil he hath 
made fine and ransom for his deliverance, this 
ıs declared not to be Treason, but Felony or 
Trrespass, as the case shall require: allthe print- 
ed Statutes which have it covertly or secret, are 
wisprinted, for the words in the Parliament 
Koll, as appears in the 17th, are, Discorert- 
ment ou secrelement, Open or secretly. 

So that, my lords, ın this of Levying War, 
the act is not so much to be cansidered, but as 
in all other Tressons and Felonies, guo animo, 
with what intent and purpose? My Lords, If 
the end be considerable in levying war, it may 
be said, that it cannot be a war, unless ngainst 
the king, for the words of the statute are, ‘ If 
“any man levy war against the king.’ 

That these words extend further tban to the 
person of the king, appeurs by the words of the 
Statute, which in ıbe beginning declares it to be 
Treason, to compass and imagine the death of 
the king, and after other treasons, this is to be 
declared to be treason, ta levy war against the 
king ; If levyiug of war estend no further than 
w the person of tbe king, these words of the 
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statute are to no purpose, for then the first trea- 
son of compassing the kıng’s deatlı, had fully 
included it before, because ıhat Ike which levies 
war against the person af the king, doth neces-- 
sarıly compass his death.” 





® « But does he so? Where is the truth, or 
the logic, of this necessity? In our Law writers, 
and T'rreason trials, I grant. They bave passed 
this construction upon the statute : yet not till 
they add to ıt the words‘ his person,’ and make 
moral reflections on the deathıs of Richard 2, 
aud Edward 2. Let ihew consider ou the other 
haud, the case of Henry 6; le was twice im- 
prısoned for the express purpose uf preserving 
his life, and was very carefully preserved alıva 
for years; nor is it yet kuown how be canfe by. 
his death, 'The Resolution of ıhe Judges on 
the Earl of Essex’s Trial in the year 1600, car- 
rıes this necessity farther still. Itis there de 
clared to be the consequence of ‘ every rebel- 
“lion,’ and nat confined to war against the 
king's person ; and tlıig is as Just a conclusion 
as tie other.—Examine the words of this Law 
as iu Edward Ird’s reigu, as if it were the law 
uf Poland, and make out the conclusion there ; 
not under the prejudices and habiııs of thinking, 
to wich our minds are accustomed.—I believe. 
tbe Statute had in view a case of War and Re- 
beilion, which might nor be directed against ıhe 
king’s life: and this opinion will be found most 
agreenable to the state of that age, by those who 
will take the pains to examine ıts history alten- 
tirely, aud the condition of this and the neigh- 
bouring kıngdoms. There is a grent authority 
in our law on nıy side in this point. Cuiet Jus- 
ice Brooke, who compiled most of his Abridge- 
ment in the reigns of Hen. 8,aud his son, when 


‚Treasons were readily strained to any construc- 


tion, doubts about the caseof a design to deprive 
the king of his crown, whether it is within the 
statute of Treasons. Because, he says, one may 
deprive,&c. without designiugthe deatlı; there- 
fure, he adds, a statute was had for this Case 
under Hen. 8, and Ed. 6. See Bro, Abır. Trea- 
son pi. 24. Whatneed have we of.more? The 
dvubt of a Judge under a Tudor prince, upon 
such 8 point and against the crown, may aflurd 
a sntisfactory clearance of the duubt to subjects 
of a Brunswick prince. The argument upon 
the two cases of Levying War and depriving of 
the crown, istbe same. And this learned Judge 
did certainly not encourage tie separation of 
the king’s authority from his person, in this 
branch of the Law of Treason.—It would be 
equally just to take the converse of the above 
arguınent, and to say, the levying: war must be 
clear ef design agatust the king’s life, because if 
it were otherwise, there was no need to provide 
for it by the first elause nf coinpassing, &c. 
Many of the arguments in the State Trials lead 
to this, inference, unknown to their authors. It 
is the consequence of lord Bacon’s statemient of. 
the Judges’ Opinion, in his Treasons of the Earl, 
of Essex, and in many other exaınples.—-Again, 
the inconsistency of the doctrine will further 
appear, from the following view ofit, If it be 
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It ıs awar against the king, when intended 
for alterasion of the laws or government in any 
oftbem, or to destroy any of ıhe great 
oflicers ofthe kiugdom. This is alevying war 
against the king: 

1. Because the king doth protect and main- 
tain the Laws in every part of them, and the 
great ofhicers, to whose care he hat, in his own 
stead, delegated the execution ofıhem. 

9. Becausethey are the king’s laws, he is the | 
fountain from whence, in their several channels, | 
they are derived to the subject ; ull our Indict- | 
wents run thus, trespasses lad to be done, 
€ contra pacem domini regis,’ the king’s pence, | 
for exorbitant oflences, though not intended 
against the king’s person, against the king, his 
crown and dignity. 

My lords, this constraction is made good, by 


‘ servarent,’ to be true ta. the king and com- 
mons, and that they would take nothing bus 
what hey paid for, punzshed all theft wirh death ; 
here is no intendment against the person of the 
king; The intent was, to establish the laws of 
Villanage and Servisade, to burn allthe Re- 
cords,to killtbe Judges: This m the Parli=- 
ment of th& Sth Rd. 8, No. 31, 3%, the first 
part, is declared to be 'Ireason against the king, 
and against the law. 

In the 11ıh R. 2, in parliament, the raisin 
of Forces against the Commissioners, appos 
by act of Parliament the year before, adjudged 
Treasen by all the judges. 

The statute 1 Mary cap. 12, enncts, That if 
12 or more shall endeavour by force, to alter 
any of the laws or statutes uf the kingdem, he 
shall from such a time there limited, be ad- 


divers Authorities of great weight, ever since | Judged only asa Felon. This act was to con- 


the Statute of 25th of Edw. $, downwards. 

In Rd. 2’s time, sır Tho. Talbot conspired 
the death of ıhedukes of Gloucester and Lancas- 
ter, and some ntber of the peers ; for the eflect- 
ing of it, he had caused several people in the 
county of Chester, ro be armed in warlike man- 
ner in assemblies in the parliament, heid in the 
17th R. 2, No. 20. sir Thomas Talbet being ac- 
cused of High Treason for this: It is there de- 
clared, insomuch as one ofthem was Lord High 
Steward of England, and the other High Con- 
stable, that this was done in destruction of the 
estates of tbe realm, and of the laws of. the 
kmgdom, and therefore adjudged Treason, and 
the Judgment sent down into the King’s Bench, 
as appears, Easter term, inthe 17th R. 2, in the 
King’s Bench rot. 16. These two lords had ap- 
peared in the 11 R. 2, in maintenance of the 
act of parliament made in the year before, one 
of them was ofthe Commissioners appointed by 
Parliament, and one of the Appealors of tbuge 
who would have overthrown it. 

The doke of Laneaster likewise was one of 
the lords, that was to have been indicted of 
Treason, for eudeavouring the maintenance of 
it; and therefore conspiring of their deaths is 
satd to be in destruction of their laws; This 
there ıs declared to be Treason, that concerned 
the person of the king and common-wealth. 

In that great Insurrection of ıhe villains, 
and meaner people, in Rd. ?’s time, they took 

.an vath, ° Quod regt et commanıbus fidelitatem 





levying-war against the king, to assume royal 
authority by force, it cannot be restraaned to 
any particular branch of tlre preregauive. It 
must be trcason 30 to assume any one ofthem. 
Of these there is none more cleariy ascertained, 
than the administration of justice. Thie pro- 
ceeds from the Crown as the Fosntain of Jus- 
tice, from whbence all Coarts are to derive their 
institution. Tiüerefore, to erect such tribunal, 
and to meintain it with force, (any foree sufk- 
cient for the purpose, according to Foster) is 
levying war ageinst the king, by ' doing thet 
“ which the king onght to de in government as 
€ king.’ Laders ou the Law of Tresson, ın Le- 
wiug War, p: TT. 


tinue but to the next jament, it 33 expäred, 
it ahews by the zurneLgräreg that the odence 
was higher before the making it. 

My lords, In queen Elizabeth’'s time, Grast, 
and divers apprentices of London, to the nam- 
ber of 200, rose, and assembled at Tower-hill, 
carried a cloak upon a pele instend of a ban- 
ner, their intent was to deliver divers Appren- 
tices out of prison,that had been committed 
a Sentence in the Star-Chamber for riots, va kill 
the lerd mayor of London, aed ga) ie 
on Victuals In 'Fanity term, 37 Eliz. di 
of the Judges were consulted withal, and re- 
solved, That. this was a levying ef wer ugainst 
the queen, being intended against the govern- 
ment and ofhicers of the queen, and therefore 
Grant and others were executed as Traitors. 

Afterwerds, in that queen’s time, divers of 
tbe county of Oxford consulted, to go together 
from house io heuse in that county, and tbence 


to London and osher parts, to exceile them to 
take up arms, for the throwing in of all inclo- 
sures througbout England. Nothing was done, 


nor no assembly. Yet thestatute of 13 Elia. 
ce. 1, during tbe queen’s life, made it Treason, 
to intend, or advise to lery war against the 
een. 

- Easter term 39 Eliz. alltke Judges of 
England met about the case, it was resolved by 
them, that this was a: war intended agasmst tbe 
queen ; they agreed, That if it had been of one 
township or more, upon private interest, amd 
claim of right of Common, it bad uot been 
Treason, but this was to throw m all Inelosures. 
through the kingdom, whereunto these parties 
should pretend no clasm. That it was agaiasz 
ıhe law, ia regard tlıat the Ratute of MMerton 
gave power of Inciosares in many cases: upon 
this resolution Bradssw and Burton were eze- 
cuted at Ayncstow-hill in Oxfordahire, tbe place 
where they intended ıhe firsı rendearous, 

So that my lords, if the end of it bero over- 
throw asy ofthe Statutes, any part of tbe law 
and settled government, or any of the great 
oflicers intrusted with the execution of chem, 
thie is a war agaınat tbe king. 

My lords, It will be further comsiderable, 
what shall be accounted a Levring of War, ın 
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respect ofile actions and things done ; there 
is a desigu to alter some part of tbe laws, aud 
present government, for the efecting thereof, 
people be provided of arıns, gathercd toge- 
Uber into troops, but afterwards march not with 
kanners displayed, nor do beilum percutere, 
whether the arıny themselves, and gathering to- 
gether upon this desigu, be a war, or such pro- 
secution of tbe design with furce, as makes ıt 
treason witlun the statute ? 

1. If this be not a war, in respect that it ne- 
cessarily occasions hastile preparations on tbe 
other side. 

2. From the words of the statute, slrall levy 
war, and be thereof probably attainted of open 
deed, by people of their condition; although 
the bare conspiring be not an open deed, yet 
whether the armiug anü drawing of men toge- 
tber, benot an open declaration of war ? 

In sir Thomas Talbot’s Case before cited, ın 
the 17th R. 2, the acts of force are expressed 
in the Parliament Roll; That he caused divers 
of tlie people of the county of Chester, to be 
armed ın a warlike manner in assemblies, here 
is no marching, no banners displayed. 


In the 8th Hen. 8, William Bell and Thomas 
Lacy in Com. Kanc, conspired wiıh Thomas 
Cheyney, called the “ Herinite oftlie queen of 
° Faries,’ to overthruw the laws and customs of 
the realm ; and for the effecting oft, they with 
200 ınore, met together, nnd concluded upon a 
course of raising greater forces in the couuty of 
Kent, and the adjacent shires ; This adjudged 
Treason ; these were open acts. _ 


My Lords, For the Application of both these, 
to the Case in question : 

1. Inrespect of the end of ıt: here was a 
Wear agaiast the king, it was to subvert thelaws; 
this being the design for the eflecting of it, he 
assumed to his own person an arbitrary power 
over the lives, liberties, and estntes of his ma- 
Jjesty’s subjects, and determined Causes upon 
Paper-Petitions, at bis own will and pleasure ; 
Obedience ınust be forced by the arımy, this is 
declared by the Warrant. 

My lords, Ifit be said that the Warrant ex- 

resseth not any intent of subverting the laws; 
t expresseth fully one of tlie prineipal meuns, 
whereby this was to be done, that is, obedience 
to his arbitrary orders upon Paper-Petitions ; 
This was done ir reference to the main design. 

In the Cases of the town of Cambridge and 
sir William Cogan, they have formerly been 
cited tn your lordships upon other occasions, 
tbe things in themselves were not Treason, they 
were not a levying of war. In that of Cam- 
bridge, the town met together, and in a forcible 
wmaaner broke up the University-Treasury, and 
took out ofit the ILecords, and Eridences of the 
Liberties.of the University over the town. In 
the other, tbey of Bridgewater marched to tlıe 
Hospital, and compelledthe master of the Hos- 
pital ta deliuer auto them certain Fri 
that concesned the town, und forced bim tu 
enter into a bond of 2008. ; 

These, if done upon thsse private ends alone, 


had not been a Treason, as appenrs by the 
very words of the statute of 25 Edw. 3, before- 
mentioned, of marching openly or secretly. 

: But my lords, tbese of Cambridge and 
Bridgewater, they were of ıbe conspiracy with 
the Villains, as appears in the Parliament-Roll 
of 1 Rich. 2, n. 313, and 32, nhere the towus 
of Cambridge and Bridgewater are expressiy 
excepted out of the general Pardon ınade to 
the Villains; this being done in reference to 
tlıat design'of the Villains, of altering the laws; 
this was that which made it Treason. 

If che design went no further, tlıan the en» 
farcing obedience to these Paper Orders made 
by himself, it was sufhcient it was to subvert 
one fundamental part uf the law ; nay, in effeot 
the whole law; what use of law, if he might 
order and determine of men’s estates at his own 
pleasure ? This was against te law notoriousiy 
declared in Ireland. 

In the close Roll in tbe Tower, in the 25th 
of Ed. 1,a Writ went to the Justices in Ire- 
land, that kingdom at that time wns governed 
by Justices, declaring, That upon Petitions 
they were not to determine any Titles between 
party and party, upen any pretence of profit 
whatsoever to the king. 

In 88 Hen. 6, c. 2. Suits in equity not be- 
fore the Deputy, but m Chancery; suiıs at 
common-law, not before him, but in cases of 
life in the King’s-Bench;; for title of Iands or 


‚goods in the proper courts of the king’s-Bench, 


or Conmon-Pieas. 

This declared in the Instructions for Irelund, 
in tbe latter end of king James’s time, and by 
the Proclamation in his majesty’s time; my 
lord took notice of them; called the commis- 
sioners narrow-hearted commissioners. 

The law said, He should not thus proceed 
in the subversion of it, he saith he will, and 
will enforce obedience bythe army, this is as 
much, in respect of the end, as to endenrour 
the orerthrow of the Statutes of Labourers, of 
Victuals, or of Merton for Iuclosures ; here 
a Warrant against che king, in respect of the 
end *®. 





* “ The same arbitrary confusion of right 
and wrong, encouraged the parliamentary 
leaders in Charles the 1st’s time, to charge lord 
Stratiord with having subverted the laws, and 
thereby committed Hıgh-Treason. It was tie 
Article which they laboured the most, and per- 
haps they judged rightly; because, by being 
general and indistinct, ıt was capable of em- 
bracing any offence ıhat malice and foction 
could find no other name for. Tihey could not 
have attempted this with efleet, ıf the Law of 
Treason had been properiy defined; or if the 
minds of men, the learned as well as the vulgar, 
had not been olıscured ar perrerted by tbe doc- 
trines winch had been long current, on the 
supposed authority «of adjudged Cases It» 
cumous, but Inmentable too, to find St. John, 
with whom the maintenance of this Article lay, 
urging them all and relying upon tlıcm, to 
prove lord Straßord guilty. Thus did the m 
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8. In respect of the Actions, whether ıhere | ner assessed upon the suhject, which killed 
be either a Levying of War, or au open deed, ı ter c.ttle, consumed and waste their gonds. 


or both. 


Your lord-hips obserre a great giflerence, 


My lords, There was an army in Irelanıl at : where six men go upun a design alone, and 


that time, of 2,000 horre and funt; by this 
Warrant there is a full designation ot this 
whole arnıy, and an assignment of it over to 
Saville for this purpnse. The Warrant gives 
him power frıun une to time, to take as many 
soldiers, horse and foot, with an oflicer through- 
out the whole army, as himself‘ shall please; 
here is the terror and awe of the whole army 
to enforce obedience. My lords, If the Earl 
had armed 2,000 horse and foot, and tormed 
them iato companies tn this end, your lord- 
ships would have conceived, that this had been 
a war. It is asmuch as in the case of sır Tho- 
mas Talbot, who armed theni ın asseınblies. 

Tbis is the sanıe with a breach of trust 
added to it. 

That Army which was first raised, and after- 
wards committed te his trust, for the delence 
of the people, is now destined by him to their 
destruction. This assignation of the army by 
his warrant, under bis hand and seal, is an 
open act. My lords, Here is not only an open 
act done, but a levying uf war, soldiers, both 
horse and foot, with an oficer in warlıke man- 





Justice of crown prosecutions meet with a re- 
taliation here, in the injustice of a popular 
prosecution. So fared it, too, with Laud. 
Such men as be cannot complain, when they 
receive ıhe sarne measure as.they mete. Mr. 
St. John seems not ınore unjust than his prede- 
cessors, and to have as good reason as they, 
when he concludes, * Tbis is as ınuch, in re- 
© spect of the end, as to endeavaur the over- 
€ throw of the Statutes of Lahourers, of Vic- 
© tuals, or of Merton for Inclosures.’—Judge 
Jenkins, who was imprisoned by the Parlia- 
ment for his enmity to them, employed his 
hours of confinement in collecting together the 
“various acts of Law-Tyranny wlich they had 
practised. He chiefly drew his points of con- 
structive treason from St. John’s Argument, 
published by their authority,and retorted them 
upon his enemies, in order to prove them, by 
their own oracle, guilty of Higb-Treason.— 
Some of the Articles against Cardınal Wolsey 
contain this Charge of subverting the laws, 
‚enforced in tbe same loose manner, but though 
there are 44 of them altogether, they do not 
strain the point to the conclusion of High- 
Treason agaınst bin. These Articles were the 
acts of the Privy-Council, and probably drawn 
by sir Thomas More the Chancellor. Of the 
same kind are tbe Articles (of High-Treason 
as ıhey are called) against Seymour lord Dud- 
ley, which exhibit a curious misture. At the 
end of 22 Charges of Schemes of Ambition, as 
like Adultery as Treason, there is an ergo he 
aspired to'ıhe dignity royal. The Articles of 
Accusation against his brother the Protector, 
though more treasonable in their nature, are 


when sent from au arıny of 600, all engaged in 
the same sersice, so many were sont as were 
sufhicient to execute the coınmand, if upon a 
post man fewer, ınore upon a rich; if the sıx 
ad not been able, the whole army must make 
it good. The reason that the Sheriff direried 
alone, or but with one bailiff to do execation, 
is, because he hath the command of the law, 
the king’s writ, and the posse comitales ın case 
of resistance. Here is the Warrant ofa Gene- 
ral of an Army; Here is the poste crercitus, 
the Power of the Army, under the awe of the 
whole Army six may force more, thau sizty 
without it; and although never above six in 
one place, yet ıu several parts of the kingdom 
at the same tiıne, might be above sixty ; für 
sessing of Soldiers was trequent, it was the or- 
dinary course for execution of his ordeıs. 

The Lord-Lieatenant of a cowmty in Eng- 
land hath a design to alter the Inwa3 and go- 
vernment ; nay, admit the design goes not su 
high, he only declares thus much, he will order 
the freeholders and estates of the inhabitants 
of the county, at his own willand pleasure, and 
doth accordingly proceed upon Paper-Petitions; 
foreseeing there will be disobedience, he grants 
out Warrants under his hand and seal, to the 
deputy-lieutenants and captainsof the Trained- 
Bands, that upon refusal, they will take such 
number of the Trained-Bands throuch the 
county, with officers, as they shall think good, 
and lay them upon the lands and houses of 
the refusers, soldiers in a warlike manner are 
frequently sessed upon them accordinely ; your 
lordships do conceive, tlıat this is a levying of 
war within the statute. 

The Case in question goes further in these 
two respects: That it is more against the de- 
clared law in: Ireland, nor only against the 
Common-law, but likewise against the Statute 
of 28 Hen. 6, against the Acts of the Commis- 
sioners; against Procilamations in pursuance 
of the law ; against that hinsself took notice of 
narrow-hearted commissioners.—In this, that 
here was an Army, the soldiers by profession, 
aets of hostility from them of greater terror, 
than from freeholders of the same county.— 
My lords, I have now done with the first of Le- 
vving of War. 

The Second is the Machination, the adrising 
ofa War. The casc m this, restsupon a War- 
rant to Saville, and the advice ın the 23d Arti- 
cle. The Warrant shews a resolution of em- 
ploying the old Army of Ireland, to the op- 
pression of his majesty’s sabjects, and the laws. 
la the 23d Article, having told his majesty, 
that he was loosed and absolved from rules of 
government, and ınight do.erery thing which 
power might adıit,; he proceeded further in 
speech to his majesty in these-words ; * You 
“have an Arıny ın Ireland, yoa may employ 


not called by thar name.” Luders ou the Law ; ‘ to reduce this kingdom.’ 
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My lords, Both being put together, there is 
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a Machination, a practice, an advice to Levy 
War, and by force to oppress and destroy his 
znnjesty’s subjects. 

It hath been said, the Statute of 25 Edw. 
3, ıs a penal law, and cannot be taken by 
equity and construction, there must be an ac- 
tual war; the Statute makes it Treason to 
counterfeit the king’s Coin, the cnnspiring, the 
raising of Furnaces is no Treason, unless he 
doth Nummum percutere, actually coin. 

My Lords, This is only said, not proved ; the 
law is otherwise, 19 Hen. 6, fol. 49, there ad- 
Judged, That the conspiring and aiding to 
counterfeit Coin was Treason, and Justice 
Stamford, fol. 331, and 44, is of opinion, that 
this, or the conspiring to counterfeit the Great 
Seal, is Treason. The Statute is, Ifany shall 
counterfeit ibe Great Seal, conspiring to do it 
by the Book is Tresson; if a man take the 
Broad Seal from one patent, and put it to ano- 
ther, here is no counterfeiting, it is tantamount, 
and therefore Treason, as is adjudged in 2 H. 
+, fol. 25, and by the opinion of Stamford. If 
Machination or Plotting a war be not within 
that clause of the Statute of Levying of War, 
yet it is within the first, of compassing the 
death of the king, as that which necessarily 
tends to the destruction both of kingand people, 
upon whose safety and protection be is to en- 
gage himself. Tat this is Treason, batlı been 
adjudged, both after the Statutes of 1 Hen. s, 
c. 10, and 1 queen Mary; so much insisted 
upon on the other side. In the Sd year of 
kıng Hen. 4, one Balshal coming from London, 
found one. Bernard at plough, ın the parish of 
Oßey, in the county of Hertiord, Bernard asked 
Balsbal what news ? he told him, that the news 
was, That kiog Richard the Znd was alive in 
Scotland (which was false, for he was dead), 
and that by Midsummer nest, he would come 
into England; Bernard asked him, What 
were best to be done? Balshal answered, Get 
men, and go to king Richard. In Michnelnas 
Term, in the $d year of Hen. 4, in the King’s- 
Bench rot. 4, this advice of War adjudged 
Treason. 

In Queen Mary’s time, sir Nicholas Throck- 
morton ® conspired with sir Thomas Wyat, to 

levy war within this realm for alteration in 
Religion, he joined not with him in the execu- 
tion. This conspiracy alone declared to be 
Treason by all the Judges ; this was after the 
Statute of queen Mary, so much insisted upon. 
That Parliament ended in October, tbis Opinion 
was delivered the Easter term following, and is 
reported by justice Dyer, fol. 98. It is true, 
sir Thomas Wyat afterwards did levy war; sir 
Nicholas 'Throckmorton he only conspired. 
This adjudged Treason. 

One on t in quesa Elizabeth’s time prac- 
tised with foreigaers, to levy War within this 
kingdom, nothing done in pursuance of the 
practice. The intent, without any adhering to 
enemies of the queen, or other cause, adjudged 
Treason, and he executed thereupon. It is 
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trae, my lords, that year 13 Eliz. by act of par- 
liament it is made Treason, ta intend the levy- 
ing of war; this Case was adjudged before the 
parliament:: The cace was adjudged in Hillary 
term; the parliament begun not till the Aprıl 
following. This, my lords, is a Case judged in 
point, that the practising to levy War, ıKough 
nothing be done in execution of it, is Treason, 

Object.—It may be oLjected, That in these 
Cases, the conspiring being against ıhe whole 
kingdom, included the queen, and was a conı- 
passing her destruction, as well as of the king- 
doms, here the advice was to the king, 

Answ.— The Answer is first, Thatthe Warrant 
was unknown to his majesty, that was a Mx- 
chination of War against the people und laws, 
wherein his majesty’s person was engaged for 
protection, 

Secondily, That the Advice was to his majes- 
ty, aggravates the oflence, it was an attempt 
which was the offence ; it was an attempt not 
only upon the kingdom, but upon the Sacred 
Person and his Oflice too ; himself was hostis 
patrie, he would have made the father of it so 
to: Nothing more unnatural nor more danger- 
ous, than to ofler the king poison to drink ; 
telling him that it is a cordial ıs a passing of hig 
death : the poison was repelled, there was an 
antidote within; the malice of the giver beyond 
expression. The persuading of Foreigners to 
invade the kiugdom, hold no proportion with 
this Machination of War; against the law or 
kingdom, is against the king, they cannot be 
severed. 

My Lords, Ifno actunl War within the Sta- 
tute, if the counselling of war, if neither ofthese 
single acts be Treason within the statute, The 
Coinmons, in the next place, Iınye taken it into ' 
consideration, what the addition of his other 
words, counsels, and actions do operate in the 
case, and bave conceived, that with this addi- 
tion, all being put together,‘that he is brouglıt , 
within the statute of 25 E. 3. 

The words of the Statute are, ‘ If any man 
‘ shall compass, or imagine the death of tle 
‘ king ;’ the words are not, * If any man shall 
“ plot, or counsel the: death af ıhe king ;’ No, 
my lords, they go further than to such things ag 
are intended immediately, directly, and deter- 
minatively against the life and person of the 
king, they are of a larger extent; to compass, 
is to do by circuit, to cousult or practice ano- 
ther thing directly, which beiug done, may ne- 
cessarily produce this effect. zu, 

Howerer it be in the other Treasons within 
this Statute, yet in this, by the very words, 
there isroom left for constructions, for necessary 
inferences and consequences. A 

What hath been the judgment and practice 
of former times, concerning tbese words, of 
compassing the king’s death, will appear to your 
lordships, hy some Cnses of Attuinders upon 
these words, . 

One Owen, in king James’s time, in the 1Sch 
year of his reien, at Sandwich in Kent, spake 
these words, ‘ That king James being excom- 
* municated by the Pope, may be killed by any 
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mer wlachhilneisno murder: Beine sanen 
by stine he spahke to, how > aur-t mienban 
se lioody an asertion ? Answered, * That the 
ki Laatter was nut so Brıbolds con Wbiıs supposed r 
* torthe king, whn se tl.e lesser, 18 cuneluded hy 
tl Pope, who sp the zreater; und, asa nale- 
“rictor, bemz cundemued befure a temporal 
“ ymlze, may be delisered over 10 be executed; 
si tue kung, standing convicted by the Popc’'s 
© Scntence of Excomimnunication, may justly be 
* stanghtered without tault; for, tbe Killing of 
° the kin. ıs theexecution of the Pope’s supreine 
© Science, as the uther Is the execution of the 
“law. For this Judginent uf H:gh Treason 
was given against him, and execution done. 
Aly Lords, tliere is no clear intent appearing, 
tlıat Owen desired the thing should be done, 
only Arguments that it ınıght Le done, this ıs a 
Conpassiug, tliere is a clear endeavour to cur- 
rupt the julumert, to take oti the bands of con- 
<rence, the greatc-t seenrity of the king’s life, 
° God iorbed, satlı one or better judgment ılıan 


he,“ that I sh ud stretch out ıny hund azuunst ' 


© the Lord’s uno’nted :’ No, saith he, the Lord 


d.th not forbid ir, you may, for Llıese reasons, ' 


lawfully kill the king. 

lle that den:es ine Title to the Croun,*and 

ne tie means of setting it upon another's 
wad, may do this wichont any direct, or imme- 
diate desiring tlie death of him that wears it; 
yet ts i» reason, as was adjudged in the 10tlı 
cf Hen. 7, in these of Burton, and in tlie duke 
of Norfolk’s case, 13 Elır. 

Thy 15 a comprassinz of his Death; für there 
can no more be two king» in one kingrlom, then 
two suns ın the fiemament: He that conceives 
a title, counts it wort" venturing fur, though it 
co-t him bis Bfe: hethat is in possesston tlıinks 
st as well worth the keeping. John Sparbauk, 
in king Henry the Ah’ fine, meeting two men 
upon the way, amonz<t other talk, said, That 
the king was not rightful king, but the earl of 
March; and that the pope would erant inıul- 
gences to all, that could assıst the Karl’s Title, 
and that within half a year there would be no 
Liveries nor Cornizances of the king; that ıhe 
king had not kept promixe with the people, but 
had laid Taxes upon them. 

In Easter-Term, in the 3rd vear of Henry the 
4th, in the King's Bench, rot. 12, this adjudged 
Treason, this denying the Title with motives, 
though not implyediy of action against it, ad- 
Judged Treason; this is a compassing the king’s 
deatlı, 

How this was a compassing of the king’s 
Death, is dechired in the Reasons of the Judg- 
inent; that tbe words were spoken with an in- 
tent, to withdraw the affections of the people 
from the king, and to excite them against him, 
that in the end they might rise up against him 
in ımortem et destructionem of the king. 

My Lords, in tiis Judgment, and others, 
which I shall cite to your lordships, it appears, 
that it is a compas»-ingthe king's denth by words, 
to endeavour to draw the people's hearts from 
the king, to set discord between the king and 
“ theni, whereby the: people shuwd leave the 
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king, -hould rise up aganıst him, to the death 
aud destruction uf the kıng. 

The Cases that I sbail cite, prove not only 
that ıt is Treason, but what is suiicient Ei: 
dence to make tl. good. 

Upon a Commission beld the 18th Ed. 4, in 
Kent, before tl,e marquıs of Dorset, and atlıers, 
an Indictment was preferred against John 
Awater, of Ilıgh Treason, ın ıhe torm before- 
mentioned, for Words, which are entered in the 
Indictment sub hac forma : That be had been 
servant to the earl of Warwick ; ıbat though 
he were dead, ıhe earl of Oxfurd was alive, and 
should bave the government of part of that 
country ; That Edward, whom you call kıng of 
England, was a false man, and had, by art and 
subti!ty, slain the earl of Warwick,and tbe duke 
of Clarence his brother, without any cause, 
who before had been both of ıbem attainted of 
Hıeh-Treason. 

Ay Lords, Tius Indictment was returned 
into the Kıing’s Bench in Trinity-term, in the 
18th Edw. the 4th; and, ;n Easter-term, ıhe 
?2d of Edw. tie 4th, he was outlawed, by the 
stay of the outlawry, so long as it seems the 
Judges had well advised beiore whether it were 
treason or not. 

At the same session Thomas Heber was ın- 
dicted of Treason for these words, * That the 
* last Parliament was the most simple and ın- 
‘ sufficient Parliament that ever had been in 
‘ England; That ıhe kıng was gone to live ın 
‘ Kent, because that for the present he had not 
‘ the love of the citizens of London, nor should 
© he have it forthe future: That if the bisbop of 
‘ Bath and Wells were dead, tbe archbishop uf 
‘“ C’anterbury being cardinal of England, would 
“ immediately lose his hend.’ This Indictment 
was returned into the King's Bench in Trinity- 
terın, in the 38th of Edw. 4th: afterwards there 
came a privy-seul to the Judge to respite the 
Proceedings, which, as it should seem, was to 
the intent the Judges might advise of ıhe Case, 
ıor afterwards he ıs outlawed of Jlıgh-Treason 
upon this Indictiwent. 

I'hese words are thought suflicient evidence, 
to prove these several Indietments, that thev 
were poken to withdraw the people’s Affec- 
tions from the king to excite them against him, 
to cause risings against him by the people, in 
mortem ct destructionem of tbe king. 

Your lordships are pleased to consider, That 
in all these Cases, the Treason was for words 
only, words by private persons, and in a more 
private manner, but once spoken, and ne more, 
only amongst tlıe people, to excite them against 
the king. 

My Lords, here are Words, Counsels, more 
than Words and Actions too, not only to disaf- 
fect the people to the king, but the king lıke- 
wise towards the people ; not once, but often ; 
not in private, but in places most public; not 
by a private person, but by @ counsellor of 
state, a lord hieutenant, a lord-president, a lord- 
deputy ot Ireland. 

1. To his imajesty that the parliament had 
denied to supply lum: a slauder upon all the 
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commons of England, in their affections to the 
king and kingdom, in refusing to yield timely 
supply fur the necessities of tlie king and king- 
dom. 

2. From ıhence, that the king was loose, and 
absolved from rules of governinent, and was to 
do every thing, ıhat power would admit. Aly 
lords, more cannot be said, tlıcy cannot he ag- 
gravated; whatever I should say would be in 
dıminution. 

3. Thence you have an Army in Ireland, 
you may eınploy tu reiuce tlıis kingdom. 

To counsel a king, not to love Is people, is 
very unnatural, it goes higher to hate thein, to 
malice them in his bcart, the highest expres- 
sions of malice to destroy them by war. These 
coals they were cast upon his majesty, they 
were blown, they could not kindle in that 
breast, - 

Thence, my lords, having done the utmnst 
to the King, he goes to the People. Ar York, 
tlie country being met together for Justice, at 
the open Assizcs upon the bench, he tells then, 
speaking of the Justices of the Peace, tat they 
were all for law, notling but law, but they 
sliould find that the king’s little finger should 
be heavier ıhan the loines of the law, as they 
shall find. My lord«, \Vho speaks this to the 
people, a privy-counsellor ? thıs ınust be either 
to traduce his majesty to tlie people, as spoken 
from hin, or from hinıself, who was Lord-Lieu- 
tenant of the county, and President, intrusted 
with tle forces and justice nf those parts, that 
he would employ both this way. Add, my 
lords, to his Words there the exercising of an 
arbitrary and vast Jurisdiction, before he had 
so much as instructions, or colour of warrant. 

Thence we carry him into Ireland; there be 
represented, by bis place, tlıe Sacred Person of 
his majesty. 

1. ‘There at Dublin, the principal city of 
that kisgdom, whither the subjects of that 
country came for justice in an Assembly of 
Peers, and others of greatest rank, upon occa- 
sion ofa Speech ofthe Recorder of that city, 
touching their franchises and regal rights; he 
tells them, That Ireland was a conquered na- 
tion, and that the king miglıt do with them 
what he plcased. 

2. Not long aiter, in the Parliament 10 Car. 
in the chair of state, in full parliament again, 
"That they were a conquered nation ; aud that 
they were to expect laws as frum a conqueror, 
before tlıe king ınight do with them what he 
would, now they were to expect it that he 
would pt ıhis power of a Conqueror in execu- 
tion:—Tlie ciıcumstauces are very consider- 
able; in fu!l parliament; from himself in Ca- 
thedru, to the representative body of the whole 
kingdom. 

he occas:on adds much, when they desired 
the benefit of the laws, and that their causes 
and suits might be determined according to 
law, and not by himself, at his will and plea- 
sure, upon Paper Petitions. 

3. Upon like occasion, uf pressing the laws 
and statutes, that be would make an act of 
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Council-Board in that kingdum, as binding as 
an act af parliament. 

4. ]le made his words good by his actions, 
assumed ard exercised a Luundless and lawless 
Juriscdiction over the lives, persons and estates 
of his majesty’s subjects, procured judgment of 
death against a peer of that realın ; commaud- 
ed another to be hanged, this was accordıngly 
executed, both in times of high peace, without 
any process or colour of law. 

5. By force,of a long time, he seized the 
Yarn and Flax of the subjects, to the starving 
and undoing of many tlıousands; besides the 
Tobacco business, and many mouopolies and, 
unlawfultaxes ; forced a new Oath nut to di 
pute his majesty’sroyalcommands; determined 
inen’s estates at his own will and pleasure, upen 
Paper-Petitions to himself; forced obedience 
to these, not only by fines and imprisonment, 
but likewise by tlie army; se«sed soldiers upon 
the refuse:s in an hostile manner, 

6. Wasan Incendiary of the war between 
the two kingdoms of England and Scotland. 

Ay lords, We shall leave it to vourJordslups 
Judgments, whetlier these Words, Counsels, aud 
Actions, would not have been a suflicient Evi- 
dence, to have proved an Indictment drawn up 
against him, as those before mentioned, and 
many others are? That they were spoken and 
done to the intent, to draw the king’s heirt 
from the people, and the affections of the people 
from the king; that they might leave the king, 
and afterwards rise up against him, to the de- 
struction ofthe king: If so, here is a cunipuss- 
ing ofthe king’s death, within the words of the 
Statute of 25 Edw. 3, and that warranted by 
many former judgınents. 

My Lords, I have now done with tlıe three 
Treusons witnin the Statute of 25 Edw.3. I 
proceed unto tbe fourth, upon the Statute of 
18 Hen. 6, c. 3, in Ireland, and I shall make 
bold to read the words to your lordships: 
‘ That no lord, nor any other of what condinon 
‘ soever he be, shall bring, or lead Iloblcıs, 
€ Kernes, or Hooded men, nor any other peo- 
“ ple, nor horses, to lie on horsebüuck, or on 
< foot, upon the king’s subjecis, without their 
© good wills and consent, but upon tlıeir own 
© costs, and without hurt doing to (he commons; 
“and if uny so do, he shall be adjudged a- a 
‘ Traitor.’ 

1. The Argument that hat been made con- 
cerning the Person, that it extends not to the 
king, aud thereiore not to him, weighs notbing 
with your lordsbips, ‘ Ikex non habet in rcgno 
‘ parenı ;' from the greatness of his Oflice, to 
argue himself into the same impossibility witla 
his sacred najcsty, of being incapable of Iigh- 
Treason, it ıs an Oflence, no Treason; The 
words in the Statute, * No lord, nor any other, 
€ of what condition soever he be,’ include every 
subject. 

In Trinity Term, in 53 IIen. 8, in the King’s- 
Bench, Leonard lord Gray, having immedi- 
atcly before been Lord Deputy of Ireland, ı8 
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attaınted of High-Treason, and Judznent given 
agamsc um, for letting dıvers Rebeis vot ol the 
cas'le of Dut.i:n, and drug Irıslı Hostages 
an] Pledzee, tnat had been given for securing 
tL,e peace; for nut punisbing one that sad, 
iuattl.e king wasan Heretic: I have read tbe 
who. Record, tLere ıs not one thing laid to his 
charze, but was done by biın as Lord Lien- 
tcuant; Ile bad ti. same plea wıth my Lord 
uf Straüiurd,; Taaı these things were no adher- 
iz to the king’s eneınies, but were done for 
rezsons of state, ıhat he was not within those 
words of the Statute of 25 Edw. 3, himself be- 
ing Lord Lieutenant there. 

Ol,ject.—Ithath been said, That the Soldiers 
sessed upon tbe subjects by bim, were not such 
Pose as are intended by that statute, Hob- 

ers, Kernes, and liooded men, thuse rascally 
people. 

Answ.— My Lords, they were the names 
given to the soldiery of tLose times, Hoblers, 
H}Horsemen; the other the Foot. Butthe words 
ofthe S’aiute go further, Nor anyoiher people, 
neither horse nor foot. His lordship sessed 
upun tl,em both horse and foot. 

Object.—Tbe Statuıe extends only to those, 
that Jcad or bring ; Sarıl led them ; my Lord 
oniy gave the \Varrant. 

Answ.—To tlis I shall only say tbus, © plus 
® peccat author, quam actor,’ by the rule of the 
law © agentes et consentientes parı plectuntur 
* panu;’ If cuncent, much more a command to 
do ıt, snakestlie conamander a Traitor; Ifthere 
be any treason within this statute, my lord of 
Straffurd is guiliy. 

It hath been ıherefore said, That this Sta- 
tute, like Guliah's sword, hath been wrapt u 
in acloth aud aid behind the door, that ie bh 
never heeu put it exccution. 

My Lords; if the Clerk ofthe Crown in Ire- 
land, had certified your lordships upon search 
oftbe Judgments of Attainders in Ireland, be 
could not tind that any man had been attainted 
upon tlıis statute, your lordships had had some 
ground to believe it; Yet ıt is only my lord 
of Strafford’s aflırmation ; besides, your lord- 
ships know, that an act of parliament biuds 
until it be repealed. 

It batı been tnerefore said; That thıs Sta- 
tute is repcaled by the statute of 8 Ed. 4, cap. 
1, and 10 Hen. 7, c. 22, because by these ıwo 
statutes, the English statutcs are brought into 
Ireland. 

The Argument (if I mistook it not) stood 
tlıus; That the Statute of 1 Hen. 4, c. 10, 
suıth, That in no time to come, Treason shall 
be adjudged otherwise, tben it was ordained by 
the statute of 25 Ed. 3, that the reason men- 
t:oned in 18 Hen. 6, in the Irish statute, is not 
contained in 25 Edw. 3, and there'ore coutrary 
to tlıe statute uf 1 Hen, 4, it ınust nceds be void. 

If chis wore law, then all the Statutes that 
made any new Treason after 1 Hen. 4, were 
vo.d in the very fabrick, and at the time when 
they were made; hence likewise it would 
follow, tlıat the parliameot now, upon what 
occasion soerer, hath no power lo make any 


thing Treason, not declared to be so m the 
statute 25 Ed. 3. This, your kordships easily 
see, would make much for ıhe lord of Seraßford’s 
advantage, but why the law should be so, your 
lordships have only as yet beard an aflırmation 
ofit; no res«on. 

But some touch was given, that the Statute 
of 10 Hen.7, ın words, make all the Irish st=- 
tutes void, which are contrary to tbe English. 
The Answer to this is a denial that there are 
any such words in the Statute. The Stazste 
declares, That the English Statutes shall be 
effectual, and confırmed ın Ireland, and that all 
te statutes ınade before time to ıhe contrary, 
sball be revoked. 

This repeals only the Irish Statutes of 10 
Hen. 4, aud 29 Hen. 6, which say, that the 
English Statntes shall nor be ın force in Ire- 
land, unless particularly received in parliament, 
it makes all the Irish Sratutes vord, which say, 
that the English Statutes shall not be m furce 
there.—It ıs usual when a Statute says, that 
sach a thing shall be done, or not done, to add 
further, ıhat all Statutes to the cuotrary shall 
be void. No Jikelihood that this Statute in- 
tended to take away any statute of Treason, 
but when in the chapter next before this, Mur- 
der there is made Treason, as if done upon the 
king’s person. 

That this Statute of 18 Hen. 6, remains on 
foot, and not repealed either by the Statute of 
8 Edw. 4, or this of 10 Hen. 7, appears ex- 
pressiy by two several acts of parliament, made 
at the same parliament of 10 Hen.7. k 

By an act of parliament of Henry 6th’s tıme 
in Ireland, it was made Treason for any man 
wbhatsoerer, to procure a Privy-Seal, or any 
other command whatsoever, for apprebending 
any person in Ireland for Treason done with- 
out that kingdom, and to put any such com- 
mand in execution, divers had been attainted of 
Treason for extcuting such commands : There 
is a Treason, so made, by act of parliament, in 
Henry 6th’s time. In ıhe Srd chapter of this 
Parliament of 10 Hen. 7, an act is passed for 
no other end than to repeal this Statute of 
Ben. 6, of Treason. 

If this Statute of Hen. 6, of Treason, had been 
formerly repenled by the Statute of 8 Ed. 4, or 
then by the 22nd chapter of this Parliament uf 
10 Hen. 7, by bringing in the English Statutes, 
the law-makers were much mistaken now to 
make a particular act of parliament to repeal 
it, it being likewise so unreasonable an act as 
it was, 

In the 8th chapter of this Parlisment of 10 
Hen. 7, ıtis enacted, Tbat the statutes of Kil- 
kenny and all other statutes made in Ireland 
(two only excepted, whbereof this of 18 Hen. 6, 
is none) for the common-weal, shall be enquired 
of, and executed : My lord of Straffurd saith, 
that the bringing in of the English Statute hath 
repenled this Statute; the act of parliament 
made the same time, saith no ; it saith, that all 
the Irish Statutes, excepting two, whereof this 
is none, shall still be in furce, 

Object,—Ob, but however it was in 10 Hen. 
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7, yet it appears by Judgment in Parliament 
afterwards, that this Statute of 18 A. 6, is re- 
pealed, and that ıs by the parliament of 11 
Eliz. c. 7, that by this parliament it is enacted, 
That ifany man, without liceuce from the Lord 
Deputy, lay any soldiers upon the king’s sub- 
Jjects, if he be a peer of the realm, he shall for- 
feit 1008. if under the degree of a peer, 100 
marks. —Tbis Statute, as is alledged, declares 
tbe penalty of laying soldiers on the subjects to. 
be only 1008. and tlıerefore it is not Treason. 

Anunsw.— My lords, ifthe offence for which this 

enalty of 1008, islaid upon the offenders, be for 
aying Soldiers, or leading theın to do any act 
otfensive or invasive upon the king’s people, the 
argument hath some force ; but that the offence 
is not for laying soldiers upon the true subjects, 
that this is not the Offence intended in the Sta- 
tute, will appear to your lordships er absurdo, 
from the words ofit. The words are, * That 
‘ if any man shall assemble the people of the 
“ county together, to conclude of peace or war, 
< or shall carry those people to do any acts 
© oflensive or invasive, then he shall forfeit 
° 1008. 

If concluding of war, and carrying the people 
to acts invasive, be against the king’s subjects, 
this is High-Treason, which are the words of 
the Statute of 25 E. 3, for if any subject shall 
assemble the people, and conclude a war, and 
accordingly shall lead theın to invade the sulı- 
ject, this is a levying of War within the words 
of the statute ; and tlıen the statutes ofthe 25 
E.3, 1H.4, 10of @. Mary, which the earl of 
Stratford, in his Answers, desires to be tryed 
by, ure as well repealed, in this point, as the 
Statute of the 18th Hen. 6, he might then, 
without fear of Treason, have done what he 
pleased with the Irish army; for all the statutes- 
of levying of War by this statute of 11 Eliz. 
were taken out of his way. ; . 

In Ireland a subject gathers Forces, con- 
cludes a war against the king’s people, actually 
invades them, bloodshed, burning of houses, 
depredations, ensue; two of those, that is, 
murder and burning uf houses, are Treason ; 
and there the other Felony by the construc- 
tion, the punishment of Treason and Felony 
is turned only into a fine of 100}.; from loss 
oflife, lands, and all his goods, only to loss of 
part of his goods. 

The third absurdity, a War is concluded, 
three several inroads are made upon the sub- 
Ject; in the first 100/. damage; in the second, 
5,000/. damage ; in the third, 10,000/, damage, 
is done to the subjects;; tlıe penalty for he 
last inroad is no more than for the first, only 

100}. This statute, by this construction, tells 
any man, how to get his living without long 
labour, 

Two parts ofthe 100, is given to the king, 

athbird part unto the Informer; Here is no 
Sarnage to the subject, that is robbed and des- 


troye 

My Lords, The Statute will free itself and the 
makers from those absurdities. meaning 
of the Starute is, That if any taptain sball, of 
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his own head, conclude of peace or war agaipst 
the king’s enemies, or rebels, or shall, upon his 
own head, invade them without warrant from 
the king, or lord deputy of Ireland, that then 
he shall forfeit 100l. 

The Offence is not for laying of soldiers upon 
the king’s people, but making war againss the 
Irish Rebeis without Warrant; the oflence is 
not in tbe matter, bat in the manner, for doing 
a thing lawful but without mission. 1. This 
will appear by the general scope of the Statute, 
all the parts being put together. 2. By part. 
cular Cinuses in the Statute, 3, By the Con- 
dition of that Kingdom, at the time of the 
making of that Statute. 

For the 1st, The Preamble recites, That in 
time of declination of Justice, under pretext of 
defending the country and themselves, diverse 
great men arrogated to themselves regal autho- 
rity, under the names of Captains; that xT 
acquired to.themselves that government, whic 
belonged to the Crown-; for preventing of this, 
it is endcted, That no man dwelling within the 
Shire-grounds, shall thenceforth assume, or 
take to himselfthe authority or name of a Cap- 
tain, within these Shire-grounds, without let- 
ters-patents from the Crown, nor shall, under 
colour of his Captainship, make any demand 
of the people of any exaction, nor as a Captain, 
assemble the people of the Shire-grounds ; 
nor asa Captain shall lead those people to do 
any acts offensive or invasive, without Warrant 
under the Great Seal of England, or of the 
Lord Deputy, upon penalty, that if he do any 
thing contrary to that act, that then the offender 
shall torfeit a hundred pounds. . 

My Lords, The Rebels had been out ; the 
Courts of Justice scarce sate; for defence of 
the country divers usurped the place of Cap- 
tains, concluded of war against the Rebels, 
and invaded them witbout Warrant : invadıng 
the Rebels without authority, is a crime. 

This appears further by particular clauses in 
the statute, none shall exercise any Captainship. 
within »the Shire-grounds, nor assemble the 
men of the Shire-grounds, to conclude war, or 
lead them to any Invasion. 

That that had antiently been so continued to 
this time, that is the Irish, and the English 
pale, they within.the Shire-grounds were within 
the Englısh pale; and ad fidem et legem Ang- 
lie. The Irish without the pale were enemies 
always, either in open act of hostility, or upon 
leagues and hostoges given for securing the 
peace ; and therefore as here in England we 
had our Marches upon the frontiers in Scotland 
and Wales, so were there marches between the 
Irish and English Pale, where the inhabitants 
held their lands by this tenure, to defend the 
country against the Irislı, as appears in the close 
Roll of the Tower, in the 20th Edw. 3, mem- 
brana 15, on the backside, and in an Irish par- 
liament, held the 42nd Edw. 3, it is declared, 
That the English pale was almost destroyed by 
the Irish enemies, and that there was no way 
to prevent the danger, but only, that tbe own» 
ers reside upon their lands for defence, and that 
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absence siwuld be a forfeiture. This act of 
parlıament ın a great council here was afırmed, 
as appears ın the close Roll, the 22nd Edw. 3, 
ıneınbrana 20 dorsu. 

Alterwards, as appears in the Statute 28 
lien. 6, in Ireland, this bustilitv continued be- 
tween the Euzlıslı ınarches and tl;e Irısh ene- 
inıes, wlıo by reason there was no diierence 
between tbe Lngistı Marches anıl them ın their 
apparel, dıd daily (not being known to the Eng- 
lıslı) destroy ıhe English within ıbe pale: 
Therefore ıt is enacted, that every English-ınan 
sbali have tbehaır of bis upper Iıp for distinctron 
sake. This bostility continued until the 10th 
lien. 7, a» appears bv the Statute of 10H. 7, 
and Iitl, w succesively downwards, ull tl:e 
making ot this very Statute of 11 Flız. a» ap- 
pear> tully iu ıhe 9th chap. 

Nas, ımmediately betore, and at the time of 
te mikng ofthis Statute, there was not only 
eninily between those of the Sluure-ground, that 
is, the Eulsshb and Irish pale, but open war. 
and act» of husulity, as appears by history of 
nu Ie>s authority than (hat Statute itself; for 
ın the first Chapter of that Statute, is the At- 
taiuıder ol Shane Oneale, wu had made open 
war, was »lain in open war; it is there de- 
clared, Tlıat he had gotten by force, all the 
North of Ireland, for 120 miles ın length, 
and about 100 ın breadth ; that he had mas- 
tered divers places within the English pale; 
when tbe Bumne of this war by his death, imıne- 
diately beivre this Statute, was spent, yet the 
firebrands were not all quenched, for the Re- 
bellion continued by John Fitz-Gerard, called 
the White Knight, and 'Thoinas (sueverford, 
this appcars by the Statute of the 13th queen 
Eliz. in Ireland, but two years after this of the 
11th queen Eliz. where they are attainted of 
Hislı Treason, for levying of war this 11ch year, 
wherein this Statute was made. 

So that my lords, immediately before, and at 
the time of the making of this Statute, there 
being war between those of the shire-grounds, 
mentioned in this Statute, and the Irish, the 
concluding of war, and acts offensive and in- 
vasive there mentioned, can be intended against 
no otbers, but the Irish enemies. 

Again, The words of the Statute ate, “ No 
Captain shall assemble the people of the 
“ shire-grounds,’ to conclude of peace or war; 
is to presume, tbat those of the shire-grounds 
will conclude of war against themselves. Nor 
(with the Statute) ‘Shall carry tliose of the 
shire-grounds to do any acts invasive; by the 
construction which is made on the other side, 
they must be carried to fight against them- 
selvcs, 

Lastly, The words are, That as Captain, 
none shall assume the name, or authority of a 
Captain ; or as a Captain shall gather the peo- 
ple togetlier; or as a Captain lead them; the 
offence isnot in the matter, but in the manner ; 
if the acts offensive were against the king's 
good Subjects, thosethat were under command 
were punisbable, as well as the commanders ; 
but ın respect the soldiers knew the service to 


be good ın itself, Leing against the enemies, 
and that it was not for then to dispute the au- 
tborıty of their cominanders, tbe penalts of 
100/. ıs Jaid only upon him, that as Cap- 
tain, shall assume tlus power without warraut, 
te people command.d are net witlun tus 
stätute, 

My Lords, The logie whereupon ıhis Argu- 
ment is fraıned,standstbus, because the statu:e 
of the 11th queen Eliz. ınfıcts a penalty uf 
100/. and no more, upon any ınan, that a»a 
Captain without warrant, and upon his own 
head, shall conclude of, or make war against 
the king’s enemies: Therefore ıbe Statute of 
tlıe 18tlı Hen. 6 ıs repealed, which makes it 
Treason to lay soldiers upo», or to lery war 
agamıst the king’s good people. 

But, my lords, Obserrauon hath been made 
upon other words of this Statute, that ıs, that 
without Licence of the Deputy, these tlıings 
cannot be done; this shews that the Deputy 
is witbin none of the statutes. 

Aly Lords, This Argument stands upon the 
same reason with the former, because he hatlı 
the ordering ofthe Army of Ireland, for the 
detence of the people, andmay give warrant to 
the ofücers ofthe army, upon eminent occa- 
sions of invasion, to resist or prosecute the 
enemy, because of the danger that else might 
ensue forthwith, by staying for a warrant frum 
his majesty out of England. 

My Lords, The statute of the 10h Hen. 7, 
c. 17, touched upon for this purpose, clears 
the business in both points; for there is de- 
clared, That none ought to make War upon 
the Irish rebels, and enemies, without Warrant 
from the Lieutenant, the forfeiture 100/. as 
here the Statute is the same with this, and 
might as well have been cited, for repealing 
the Statute of the 18th Hen. 6, as this of the 
11th queen Elız. But if this had been insisted 
upon, it would have expounded the other two 
clear against him. 

Object.—My Lords, it hath been furtber 
said, although the Statute be in force, and 
there be a Treason within it, yet the parliament 
hath no jurisdiction, the treasonsare committed 
in Ireland, therefore not triable here. 

Answ.—My Lords, sir John Parrot,* his pre- 
decessor, 24 Edw. was tryed in the King’ 
bench for Treason done in Ireland, when be 
was deputy ; and Oruche in the 34 queen Elız. 
adjudged here for Treason done in Ireland. 

Object.—But it will be said, these Trials 
were after the Statuteof the 34th Hen. 8, wluch 
enacts, that Treasons beyond sea may be tried 
in England, 

Answ.—My Lords, his predecessor my lord 
Grayt was tried, and adjudged here in the 
King’s Bench: that was in Trisity Term, in 
the $Srd Hen. 8Sth, this was before the making 
of that Statute. e 

Object.—To this again will we say, That ıt 
was br Treason by the laws and statutes of 
England; that this ıs not for any thing that is 


® See vol, 1, p. 1315. + Ibid. p. 499. 
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Treason by the law of England, but an Irish | a parliament held in England, the 5th Edw. 3, 


statute. 


So that the question is only, Whether your | “ Hibernicıs quamı Anglicis.’ 


it is enacted, ‘ Quod una et eadem lex hat taın 
This act is en- 


lordships here io parliament, have cognizance uf | rolled ın the Patent Itolls of the 5th Edw. 3, 


an oflence, made Treason by an Irish statute, | Parl. membr. 25. 


in the ordinary way of judicature, without bill? 
for so isthe present question. 


The Irish therefore receiv- 
ing their Laws irom hence, they send their Stu- 
dents at Law to the Inns of Court in England, 


Y’or the clearing of this, I shall propound two | where they receive their degree, and of them, 


things to your lordships consideration. 


Whe- |} and of the common lawyers of this kingdom, 


ther the ruke for expounding the Irish Statute } are the Judges made. 


and Custons, be one and the same in England 
as in Ireland ? That being admitted, Whether 
tlıe parliament in England have cognizance or 


The Petitions have been many from Ireland, 
to send from hence some judges, more learned 
in the laws, than those they had there. Ithatl» 


Jurisdiction of things there done, in respect of | been frequent in cases of dificulty there, to send 
the place, because the king’s writ rons not there? | sometiines to the parliament, sometimes to the 
For the first, in respect of the place, the par- | king, by advice from tlıe Judges here, to send 


Jiament here hath.cognizance there. And se- 


them resolutions of their doubts. Amongst 


condly, If the rules for expounding the Irish | many, l’ll cite your lordships only one, because 


statutes and customs, be the same here as there, 
this exception (as I humbly conceive) must fall 
away. 


it is In a case of Treason upon an Irish statute, 
and therefore full to tlıis point. 
By a Statute there made the 5thEEd. 4, there 


In England there is the Common Law, the | is a provision made for such as upon suggestions 
Statutes, the Aets of Parliament, and Customs, '| are committed to prison for Treason, that the 


peculiar to certain places, differing from tlıe | party committed, if he can 


Focure 24 compur- 


comınon law; If any qnestion arise concerning | gators, shall be bailed and [et vut of prison. 


eitlier a custom or an act of parliament, the 


Two citizens of Dublin were by agrand Jury 


common law of England, the first, the primi- | presented to have committed Treason, they de- 


tive and the general law, that is the rule and 
expositor of them, and of their several extents; 


sired benefit of this statute, that they might be 
let out of-prison, upon tender of their compur- 


it 13 so here, it is so in Ireland, the common law | gators: the words of the Statute of the 5thı lid. 
of England, is the common law of Ireland like- | 4, in Ireland, being obscure, the Judges tliere 


wise; the sanıe here and there in all the parts 
of ir. 


being not satisfied what to do, sent the (’ase 
over to the queen, desired the opinion of’ the 


It was ıntroduced intc Ireland by king John, | Judges here, which was done accordingly. The 
and afterwards by king Henry 3, by act of par- | Judges here sent over their opinion, which I 
liameut held in England, as appears by the Pa- | have out ofthe Book of Justice Anderson, one 


tent Rolls of the 30th Hen. 3, the first Mem- | of the Judges consulted withal. 


Ihe Judges 


brana, the words are,  Quia pro commauni uti- | delivered their opinion upon an Irish Statute, 


‘ Iitate terre Hiberniz et unitate terrarum re- 
“ xis, rex vult, et decommuni concilio regis pro- 
“yısum est, quod omnes leges et consuetudines 
“ que in regno Angliz tenentur, in Ilibernia tc- 
‘“ nenutur, et eadem terra eisdem legibus subja- 
< ceat, et per easdem regatur, sicut dominus 
° Johannes rex cum ultimd essät in Hibernia 


in case of Treason. 

Ifit be objected, That ın this Case, the Judges 
here did not judge upon the party; aheir opi- 
nions were only ad informandam conscientiam, 
of the Judges ın Ireland, that the Judgment be- 
longed to the Judges there. My lords, (with 
submission) this and the other Authorities, 


“ statnit et fieri mandavit, quia, &c. Rex vult | prove, that for which they were cited, that is, 


€ quod omnia brevin de communi jure qu& cur- 
“runtın Anglia, similiter currant in Hibernia, 


that no absurdity, no failure of justice would 
ensue, if this great judicatory should judge of 


* sub novo sigillo regis ınandatum est archiepis- | Treason, so made by an Irish statute. 


“ copis, &c. quod pro pace et tranguilitate eJus- 


The Common Law rules of judging upon an 


* dem terrz, per easdem leges eos regi et deduci | Irish Statute; the Pleas of the Crown for things 
‘ permittant, et eas in ommibus ne in | oflife and death, are the same here and there, 


“cnjus, &c. Teste rege apud Woodstock, de- 
* cimo nono die Septembris.’ 

lcre is an union of both kingdoms, and that 
by act of purliament, and the same laws to be 
used here as there, in omnibus. 


this is all that yet hath been offered. 
For the second point, That England hath no 
ower of judicature, for things done in Ireland. 
y lords, the constant practice of all ages 
proves the contrary. Writs of Error ın Pleas 


My Lords, That nothing might be left here | ofthe Crown, as well as in’civil cäuses, have in 
for an exception, that is, That in Treasons, Fe- | all king’s reigns been brought here, even in the 
lonies, and other capital offences concerning | inferior courts of Westmiuster-hall upon Judg- 
life, the Irish Iaws are not the same as here, | ment given in the courts of’ Ireland, the prac- 


therefore it is enacted by a parliament held in 


tice 13 so frequent, and so well known, as that 


Eneland, in the 14th Edw. 2, (it is not in print | IT shall cite none of them to your lordships, no 


neither, but in the Parliament Book) That the 
ws coneerning hie and member shall be the 
same ın Ireland, as in England. 


precedent will, I believe, be produced to your 
lordships, that cverthe case was remanded back 
again into Ireland, because the question arose 


Andthat no exception might yet remain; in | upon an Irish Statute, or Custom. 
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Object.—Baut it will he sard, that Writs of 
Error, are only upon failure of justice in Ire- 
land, and that suits cannot ori y be com- 
menced here for things done in Ireland, because 
the king’s Writ runs not in Ireland. 

Answ.— This mischt be a good Plea in the 
King’s Bench, and ınferiur courts at Westmin- 
ster-hall; the question is, Whetber it be so in 
Parliament? the king’s Writ runs not within tbe 
county palatine of Chester and Durham, nor 
within the Five Ports; neither did ıt ın Wales, 
before the Union of Henry ıbe 8ch’s time, after 
tbe laws of England were brought into Wales, 
in kıng Edward the 1st’s time, suits were not 
originally commenced at Westminster-hall for 
tUungs done in them ; yet this never ezcluded 
the Parliament suits ; for life, Jands, and goods 
within these jurisdictions, are determinable in 
parliaınent, as well as in any other parts of the 
realm. 

Ireland, as appears by the statute of tbe 30th 
Hen. 3, befure mentioned, is united to the 
crown of England. By the Statute of the 28th 
Hen. 6, in Ireland, it ıs declared ın these words, 
That Ireland is the proper dominion of Eng- 
land, and united to the crown of Enzland, 
which crown of England is of itself, and by it- 
self, wholly and entirely eudowed with all power 
and authority suflicient to yield to the suljects 
of the same full and plenary remedy, in all de- 
bates and suits whatwever. 

By tbe Statute ofthe 23 Hen. Sth, ch. 1, 
when the kings of England first assumed the 
title of King of Ireland, it ıs there enacted, 
That Ireland still ıs to be heid as a crown an- 
nexed and united to the Crown of England. 

So that by the same reason, from this that 
the king’s writs run not in. Ireland, it might as 
well be held, tlıat the Parliament cannot vrigi- 
nally hold plea of things done within the county- 
palatine of Chester and Durham, nor within 
the five ports and Wales; Ireland is a part of 
he realm of Engiand, as appears by tbose sta- 
tutes, as well as any of them. 

This is made by constant practice in all 
tbe Parliament s, from the first to the last; 
there are Receivers and Tryers of Petitions ap- 
peinted for Ireland ; for the Irish to come so 
far with their Petitions for justice, and the Par- 
lıament not to have cognizance, when from time 
to time tbey had in the beginning of the parlia- 
ınent, appointed Receivers and Tryers of them, 
is athing not to be presumed. 

An Appeal in Ireland, brought by William 
lord Vesey, agamst John Fitz-Thomas, for tree- 
sosable Words there spoken, before any judg- 
ment given in case there, was removed iuto the 
Parliament in Eugland, and there tbe de- 
fendant acqnitted, as appears in the Parlia- 
ment Pleas of the 22d Edw. 1. 

The Suiıs for lands, oflices, and goods origi- 
nally begun here are ınany, and if question grew 
upon matteriin fact, a Jury usually ordered to 
try it, and the Verdict returned into the Parlıa- 
ment; asinthe Case of one Baliyben ın the 
Parliament of the 35th Edw. 1. If a doubt 
arose upon 3 matter tryable by Record, a writ 


went to the ofücers, in whuse custedy the Re- 
cord remained, to certify tbe record, as was in 
the Case of Robert Bagott the same parliament 
of tbe 35th Ed. 1, where the Writ went to ıhe 
Treasurer, and barons of the Exchequer. 

Sometimes they gave Judgment bere in Par- 
llament, and commanded the Judges there in Ire- 
land to do execution, as in tbe great Case of 
Partition, between tbe Copartners of ıbe Earl 
Marshal in the Parliament of ıbe SSd Ed. 1, 
where the Writ was awarded to the Treasurer 
of Ireland. 

My lords, The Laws of Ireland were intro- 
duced by the Parliament of England, as ap- 
pears by three acts of the parlıament befoze 
cited. Te in of higber jurisdiesng darz es, than 
to judge by then. Ihe parliaments of 
do bind in Ireland, if Ireland be particularly 
mentioned, as is resolred ın the Book Case of 
the ist Hen. 7. Cook’s Th Calrio's 
Case ; and by the Judges in the Trinity-term, 
ia the 33d gqueen Elz. The statute of the 
8th Ed. the 4tb, ch. 1, in Ireland, recites, That 
it was doubted amongst Judges, whether all 
ihe English statutes, though not naming Ire- 
land, were in force there ? ıf named, no doubt, 

From king Henry the 3d, his time downwards, 
tothe Sth queen Eliz., by which Statute it ıs 
made Felony to carry slıeep from Ireland be- 
yond seas, ın almost all these king’s reigns, 
there be statutes made concerning Ireland, 
The exercising of the legislative power there, 
over their lives and estates, is higber than of 
the judicial in question: Unul the 29ıh Edw. 
9, erroneous judgments given in Ireland, were 
determinable no wbere but in England: no, 
not in the parliament of Ireland, as it ap- 

in the close Rolls in tbe Tower, ın 
the 89th Edw. 3, memb. 12, power to ezssnine 
and reverse erroneous J nts in the parlia- 
ments of Ireland is grauted from hence. Writs 
of Error lie in the parliament here upon erro- 
heous Judgments, that time, given in tbe 
liaments of Ireland, as appears ın the Par- 
iament Rolls, of the 8th Men. 6, no. 70, in 
the Case nf the Prior of Lentban. It istrue, 
the Case is not determined there, for it is the 
last thing that came into tbe parliament, and 
could not be determined for want of ume, but 
00 ezception at all is taken to the jurisdiction. 

The acts of pariament made ıa Ireland, 
have been confirmed in the parliaments of Eng- 
land, as appears by the close Rolls in the 
Tower, in the 42d Edw. 3, meab. 90, dorso : 
wbere the parliament in Ireland, for tbe pre- 
servatiop of the country from Irisb, wbo had 
almost destroyed it, made an act, That all the 
land owners, that were Euglisb, sbould reside 
upon their lands, or else they were tn be for- 
feıted, this was here.confirmed. 

In the Parliament oftbe “tb Hen. 5, ch. 
6, acts of parliament in Ireland are confrmed, 
and some privileges oftbe peers in the parlıa- 
2 there are un 

owertor rish statutes, power to ooß- 
firm them, ae be by the parlisment bers, 
if it bath nat coguisance of their parliament:; 
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unless it be said, tbat the parliament may do  peals in cases of Marriages, and other causes 
it knows not what. counted ecclesiastical, had been frequent, had 

Guernsey and Jersey are under the king’s sub- | in ınost king’s reigns been tolerated ; some ı0 
jection, but are not parcels of tlıe crown of’ | times of Popery put a conscience upon them; 
England, but of the duchy of Norinandy, they ! the Statutes had limited the penalty to a Pre- 
are notgoverned by the laws of England, as , munire ouly, neither was that a total subversion, 
Ireland is, and yet parliaments in England ; only an appeal from the ecclesiastical court 
have usually held pler of and determined all | here in a single cause, to the court of Itome; 
Cauuses concerning Lands or Goods. In the | and if treason or not, that case proves nut, & 
Parliament, in the 33 Edw. 1, there be “ Pla- | treason may be punished as a felony} a felony 
< cıta de insula Jersey.” And sointle Parlia- |as a tre<pass, if his majesty so please; the 
ment, 14 Edw. 2, and so for Normandy and ' greater includes the less ın the case of Premu- 


Gascoigne, and always as long as any part of 


Yrance was in subjection to the crown of Eng- 
land, there were at tbe beginning of the parlia- 
ınents, Receivers und Tryers of Petitions, for 
those parts, appointed.—I believe your lordsbips 
will have no case shewed ofany Plea, to the 
Jurisdiction of the parliaments of England, in 
any things done in any parts wheresoever in 
subjection to the crown of England. 
The last thing I shall offer to your lordships, 
is, tbe Case of 19 Eliz. in any lord Dyer, 
306, and judge Crompton’s Book, of the juris- 
diction of Ceurts, fol. 83. The opinion of both 
these Books is, That an Irish peer is not trya- 
ble here, it ıs true, a Scosch or Freuch noble- 
man is tryable here, as a comnıon person; the 
law takes notice of their nobility, because 
those Countries are not governed by the laws of 
England; but Ireland beiog governed by ıhe 
same laws, the peers there are tryable accord- 
ing to the law of England only, per pares.—-By 
ıhe same reason, theearl ofStrafford, not being 
a peer of Ireland, is not tryable by the peers of 
Ireland; so that if he be not tryable here, he is 
tryable no where. —My lords, In case there be 
a Treason and a Traitor within the statute, and 
tbat he be not tryable here for it, in the ordi- 
wary way of judicature, if that jurisdiction fail, 
this by way of Bill doth not: Attainders of 
Treason in parliament, are as legal, as usual by 

act of parliament, as by judgment. 
I have now done with the Statutes 25 Edw. 


. 8,and 18 Hen.6. My lord of Strafford hath 


oftended against both the kingdoms, and is 
guilty of Hıgh Treason by the Ia“s of both. 

MyLords, Io the Fifth place, I am come to 
the Treasons at the Common-Law, the ender- 
vouring to subvert the fundamental Laws and 
Government of the kingdom, and to introduce 
an Arbitrary and Tyrannical government. In 
this I shall not at all labour to prove, That the 
endeavouring by words, counsels and actions, 
to subvert the laws, is Treason at the common- 
law, ifthere be any common-law Treason at all 
left; nothing istreason, ifthis be not, to make a 
kingdom no kingdom ; take the polity and go- 
vernment away, England’s but a piece of eartb, 
wherein so many men have their commarancy 
and abode, without ranksor distinction of men, 
without property in any thing further than- pos- 
session; no law to punish tbe murthering, or 
robbing one another. 

That of 38 Hen. 8, of igtroducing the Impe- 
rial Law, sticks not with your lordships; it 
was in case ofan Appeal to Rome; these Ap- 

VOL, 113. 


| nire ; in tie Irish Reports, that which is there 


declared to be treason, was proceeded upon 
only as a Premunire. EM: 

The thing most considerable in this is, 
Whether the Treasons at common-law, are ta- 
ken away by the statute of 25 Ed. 3, which is 
to speak against both the direct words and 
scope of that Statue. In it there is this 
Clause, “ That because many other like Cases 
€ of Treason might fall out, which are not there 
‘ declared ; thereiore ir is enacted, That if any 
€ such case come before the Judges, they shall 
‘ not proceed to Judgment, till the Case be de- 
‘ clared in parliament, whether it ought to be 
€ adjudged Treason or not.’ These words, and 
the whole scope of that statute, shews, that ıt 
was not the meaning to tale away any Trea- 
sons that were so before, but only to regulate 
tbe jurisdietion and manner of trial. Those 
that were single and certain Acts, as conspiring 
the king’s death, levying war, counterfeiting 
the money, or great seal, killing a.judge; these 
are left to the ordinary courts of justice: The 
otbers not depending upon single Acts, but 
upon Constructions and necessary inferences, 
they thought it not fit 10 give the inferior courts 
so great a latitude here, as too dangereus to 
the subject, those they restrained to the parlia- 
ment. — This Starute was the great security of 
the Subjects, made with such wisdom, as all 
the succeeding ages have approved it; ıt hath 
often passed through the furnace, but like gold, 
hath left little or nothing. 

The Statute of 1 H. #, c. 10, is in these 
words, * Whereas in the parliament beld the 
‘21st year of R. 2, divers pains of Treason: 
‘were ordained, insomuch that no man dıd 
‘know how to behave himself, to do, say, er 
‘speak: It is accorded that in no time to 
‘come, any Treason be adjudged otherwise, 
‘than it was ordained by the statute of 25th 
€ Edw. 3. Jthach been said, To what end is 
this Statute made, if ıt takes nut away the 
common-law Treasons reınaining after tlıe sta- 
tute of 25 Ed. 3. ? 

There be two main things which this statute 
doth; 1. It takes away for the future all the, 
Treasons, made hy any statute since 25 Ed. 3, 
to 1 H.4, even to that time; for in respect, 
that by anotber act in that parliament, ıhe sta- 
tute of 21 R. 2, was repealed, it will not be de- 
nied, but that this statute repeals more trea- 
sons than these of 21 R. 2. Itrcpenls all stn- 
tute-treasons but those in 25 Edw. 3.—2. It 
not only takes away tbe Statute-Treasons, bu£ 

5» 
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likewise the declared Treasons in parliament, 
after 25 Edw. 3, as to the future, after declara- 
tion in parliament, the inferior cuurts might 
Judge these Treasons ; for the declaration of a 
tresson in parliament after it was made, was 
sent to the inferior courts, that fotses quolies 
the like case fell out, they might proceed 
therein, the subject for the future was secured 
against these ; so that this Statute was of great 


use. 

But by the very words of it, I shall refer all 
Treasons to the prorision of 25 Ed. 3, it leaves 
that entire, and upon the old bottom. The 
Statute of 1 Alar. e. 1, saith, That no offences 
made Treason by any act of parliament, shall 
thenoeforth be taken or adjudged to be treason, 
but only such as be declared anıl expressed to 
be treason by the statute of 35 Edw. 3, * Con- 
€ cerning Treason, or the Declaration of Trea- 
€ son,’ and no others: And further provides, 
® That no pains of deatlı, penalties, or tforfer 
“ ture in any wise shall ensue, for committing 
€ any Treason, other than such as be in the 
© statute of 25 Edw. 3, ordained and provided, 
* any act of parliament, or any declaration, or 
€ matter to tlıe contrary, in any wise notwith- 
s standing. 

By the first of this Statute, only oßlences 
inade treason by act of parliament, are taken 
away, the common-lam-trensons are no ways 
touched, the words “and no others,’ refer stHl 
to ofiences made Trenson by act of parkiament ; 
they restraw not to the treasons only, particu- 
larly mentioned ın the statute in 23 Edw. 9, 
but leave that Statute entire to the Common- 
Law-Treason, as appears by the words iınme- 
dietely foregoing. 

By the Second Part, for the pains and forfer- 
tures of Treasens, if it intend ouly tlıe ponish- 
ment of Treason, or if ıt intend both Treason 
and Punishment, yet all is referred to the Pro- 
vision and Ordinance of 25 Edw. 3, any act of 
parliament, or other deelaration, or ıhmg, not- 
withstanding. 

It saith not, otber than suck Penalties or 
Treasons, as are expressed and declared in the 
Statute of 85 Edw. 3, that might perhaps have 
restrained it to those that are particularly men- 
tioned, no, it refers all 'Treasons to Ihe general 
owdination and provison of that statute, 
whcrein the Common-Law-Tressons are ex- 
pressly kept on foot. 


‚iM it take not away the Common-Law-Trea- 
sons ?—1. Ir takes away all the Treasons made 
by act of parliamens, not only since 1 Hen. 4, 
wbich were many, but all beföre 1 Hen. 4, 
even until 23 E. 3, by express words. 2. By 
express words, it takes away all deelared 'Tven- 
sous, ıf any such bad been in parliament ; 
those for the future are likewise taken away ; 
80 that whereas it might have been doubted, 
wbether the statute of 1 H. 4, took away any 
Treasons, bat those of the 22nd and 23rd years 
ef R, 3. This clears it, both for Treasons 
wmde by parliament, or declared in parlia- 
ment, even to the timc af making the statute. 



















This is of great use, of great secanty to ie 


Subject ; so that, as to what shell be Tresya. 

and what not, the Sterwte of 75 Ed. J,reeumn 
entire, and so by conseguence the Trexumz 
tbe common-law. | 


Ouly, my lords, it may be dombted, wie 


the manner of the parliamentary proceede. 
be not altered by the Statute of 1 H. 3, €. !", 
and more fully in the Parliament-Roll,n 14, 
that is, whetber since that statute ıhe par» 
mentary power of Declaration of Treue; 
whereby the inferior courts receive jendrbx. 
be not taken away and restrained onlı ok: 
tlıat so it might operate no further, thas 
that particular contained ın the Bill, that «: - 
Parliamentary Declarationd for zfter-we 
should be kept within the parliament iteit. »ı 
be extended no further: Since 1 H. 4, wehe 
not found any such declarations made, I s 
Attainders of Treason have been br Bill’ 


If this be so, yet tbe Commen-Law Tres« 


still remaising, there is one and the er: 
ground of reason and eguity since 1H.4." 
passing a Bill of Treason, as was before, kr« 
claring of it without bill. —Hoerein the ‚cas 
tive power is net used against my lord ol Un- 
ford in the Bill, it isonly the juricienon «a 
parliament. 


But, my lords, because tbat either thnet 


my mistaking of the true pronnds and reax“ 
of the Commons, or ıny not pressing them =: 
apt arguments, and precedents of kme 
times, or that perchanee your lordstups. fr 
some other reasons and authorities, more suır 
ing with yoar lordskips Judgmenıs, ılan tiert 


from then, may possibiy be of a con? 
dubious opinion, concerning these Trees®: 
either upon the statutes of 25 B. 3, and Ifh 
6, or at the commor-law. 

My lords, If all these five should hl, de 
have therefore given me further in conex: 
to declare to your lordships some of ıheir Br 
sons, why they cesceive thas im this cas, ® 
mere legislative power may be exercised. 

Their Reasons are taken from these the 
grounds ; 1. From the Nature and Quali] . 
the Ofence. 2. From the Frame and (.et- 
tution of the Parliament, wherein the Ir © 


: made. 3. From Practices and Usages of for? 


times. 
The horridness of the Offence, in endear:* 


: ' ing the overthrowing'the laws and prewn!:” 
If it be asked, What good this Statute doth, 


verument, bath been fally opened tu uw 'v* 
sbips heretofore. ee 

The Parliament is the Representation el’ 
whole kingdom ; wherein the King ns hit 
your Lordships as the most moble, and % 
Commons ıhe otber members, are kmt IX” 
ther into one body politie; this dissaher > 
arteries and ligaments thet hold the bad 
gether, the Laws ; he that takes awaytbe a” 
takes not away the allegiance of one ut“ 
alone, but of the whole kingdom. i 

It was made Treason by the statate of 
Rliz. for Ber time, to affırm, that the Lan. 
the realm do not bind the :descent ol 
ctown ; no. law, no descend at all. 
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No laws, no peerage ; no ranks or degrees 
of men; tbe saıne condition to all. j 

It is treason to kill a Judge upon the bench; 
this kills not Judicem, sed Judicium ; He that 
borrowed Apelles, and gave bond to return 
again Apelles the painter, sent him home, after 
he had cut off his right hand; his bond was 
broken ; Apelles was sent, bat not the painter. 
There are 12 men, but no law ; there ıs never 
a Judge amongst them. 

‚It is Felony to embezzle any one of the Ju- 
dicial Recon of the kingdom ; this at once 
sweeps them all away, and from all. 

It is Trreason to counterfeit a 20s. piece; 
here is a counterfeiting of the law; we can 
call neither the counterfeit, nor true coin, our 
own. ' 

It is Treason to counterfeit the Great-Seal 
for au acre of land; no property hereby is left 
to any land at all; nothing Treason now, 
either against king or kingdom ; no law to pu- 
nıisb it. 

My Lords, If the question were asked at 
Westminster-hall, Whether this were a crıme 
punishable ın Star Chamber or in the Kiny’s 
Bench, by fine, or imprisonment? they would 
say it went higher: If whether Felony ? they 
would say, that is for an offence only against the 
life, or goods of some one or few persons? It 
would, I believe, be answered by the Judges, as 
it was by the Chief Justice Thurning in 21 R. 
2, that though he could not judge the case Trea- 
son there before him, yet if be were a peer in 
parliaınent he would so adjudge it.—My Lords, 
ıf it be too big for those Courts, we hope it is 
in the right way here. 

8. The second consideration is from the 
Frame and Constitution of the Parliament; the 
Parliament is the great body politic, it compre- 
hends ali, from the king to = beggar; if so, 
zny lords, as the natural, so this body, it hath 
power over itself, and every one ofthe members, 
for the prese:yation of the whole; It’s both the 
physician and the patient; Ifthe body be dis- 
tempered, it hath power to open a vein, to let 
out the corrupt blood for curing itself ; if one 
member be poisoned or gangrened, it hath 

power to cut it off for the preservation of the 
rest. - 

But, my lards, it hath often been incalcated, 
that Law makers should imitate the Supreme 
Law-giver, wbo commonly warns before he 
strikes. The law was promulged before the 
Judgment of death for gathering tlie sticks. No 
law, no transgression. 

My lords, To this rule of law 18° Frustra legis 
* auxiliam invocat, qui ia legem committit,’ from 
the Zer talionis ; he tlıat would not have had 
others to have a law, Why should he have any 
himself? Why sbould not that be done to him, 
that himself wonid have done to others ? 

It is ırue, we give law to klures and Deers, 
because they be beasts of chase; It was never 

sccounted either cruelty or foul play, to knock 
foxes and wolves on the head, as they can be 
found, because these be beasts of prey. The 
Wwastener sets traps for polecats and other ver- 
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min, for preservation of the warren. Further, 
my lords, most dangerous diseases, if not taken 
in time, they kill; Errors, in great things, as wat 
and marriage, they allow no time for repent« 
ance;, it would have been too late to ınake & 
law, when there had been no law. 

My lords, for further Answer to this Obje«- 
tion, he hath offended against a law, a law wich- 
in tlıe endeavouring to subvert the laws and po» 
lity of the state wherein he lived, which had so 
long, and with such faithfulness protected ig 
ancestry, himself, und his whole family: It was 
not malum quia prohibitum, it was malum in se, 
against the dictates of the dullest conscience, 
against the light of nature, they not having & 
law, were a law to themselves. Besides this, 
be knew a law without, that the Parliament, in 
cases of this nature, had poteslalem vite et ne 
cis. Nay, he well knew, that he offended the 
promulged and ordinary rules oflaw: Crimes 
against iaw have been prored, have been con- 
fessed, so that the question is not de culpa, sed 
de pana, What degree of‘ punishment those 
faults deserve? We must differ from him in opi- 
nion, That 20 Felonies cannot ınake a Treason, 
if it he meant of equality in the use of the legis- 
lative power; for he that deserves death for 
one oe iss Felonies alane, deserves a death 
more painful, and more ignominious for all to- 
gether. 

Every Felony is punished with loss of life, 
lands, and goods; a Felony may be aggravated 
with those circumstances, as that the parliament 
with good reason may add to the oircumstanoes 
of punishment, ns was done in the case of John 
Hail,* in the parliament of the 1 1. 4, who, for 
a barbarous murder, committed upon the duke 
of Gloucester, stifling him between two feather 
beds at Calais, was adjudged to be hanged, 
drawn, and quartered. 

Batteries by law are only | fine, 
and single damages to the party wounded. In 
the Parliament held in 1 H. 4, cap. 6, one 8a 
vage committed a battery upon one Chedder, 
servant to sir Jolın Brooke, a knight of tlıe par- 
liament for Somersetshire. Itis there enacted, 
that he shall pay double damayes, and stand 
convicted, if he render not himself by such @ 
time. The manner of proceedings quickened, 
and the penalty doubled; the circumstances 
were considered, it concerned tlıe common- 
wealth, it was a battery with breach of privilege 
of parliament. 

Thismade a perpetual act: no warning t0 the 
first offender: and in the King's Beuch, as ape 
pears by the Book Case of 9 H. 4, the firstleaf, . 
double damages were recovered. 

My lords, ın this of the Bill, ıhe offence is 
high and general, against the king and the com- 
monwealth, against all, and the best ofall. If 
every Felony be loss of life, lands, and goods ; 
What is misuser of the legislative power, by ad- 
dition of ignosminy, in the death and disposal ef 
the lands to the crown, the er patrimony 
of the kingdom ? Butit was hoped, that your 


® See vol. 1, p. 161. 
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lordships had no more skill in the art of killing 
men, your wortby aucestars. My lords, 
this Appeal from you.selves to your ancestors 
we do admit of, alıhougliı we do not admit of 
that from your lordships to the peers of Ireland. 

He hath appealed to them: your lordships 
will be pleased to hear, what Judgment they 
have already given in ıhe case, that is, the se- 
veral Attainders of Treason in parlinment ‚ after 
the Statute of 25 E. 3, for Treasons not men- 
tioned, nor within that Statute, and those upon 
tbe first utlenders without warning given.—By 
the Statute of 25 E. 3, it ıs Treasun to levy 
war against the king; Gomines and Weston 
afterwards in parliament, in the ist R. 2, n.38, 
39, adjudged Traitors for surrendering two se- 
veral castles in Frauce, only out of fear, without 
any compliance with the eneiny; this not with- 
in the statute of 25 E. 3. 

My Lords, in the 3rd of Rich. 2, Jobn Impe- 
riall that came into England upon Letters of 
Sate Conduct, as an agent for the state nf Ge- 
n0a, sitting in the eveuing before his door, in 
Bread-street, (as the words of the Itecords are) 
“ Paulo ante ignitegium ;’ John Kirkby, and 
another citizen, coming that way, casually Kirk- 
by trod upon his toe, it being twilight, this grew 
to a quartel, and the ambassador was slain ; 
Kırkby was indicted of High Treason, the In- 
dictment finds all this, and that it was only done 
se defendendo, and without malice. 

The Judges, it being out of the Statute of 25 
E. 3, could not proceed; the Parliament de- 
clared iv 'Treason, and Judgment afterwards of 
High Treason : ıhere is nothing can bring this 
witbin the statute of 25 E. 3, but it concerns 
the bonour of the nation, that the public faith 
should be strictly kept: It might endanger the 
tratfic of the kingdom; tbey made not a law 
first, they made the first man an example; this 
is in the Parliament Roll3R. 2,n. 18, and Hi- 
lary Ternı, 3R. 2, rot. 31, in the King’s-Bench, 
wbere Judgment is given against him. 

In 11 R. 2, Tresilian, and some others, at- 
taintedl of Treason for delivering opinions in tbe 
subversion of the law, and some others for plot- 
ting the like. Aly lords, the Case hath upon 

‚another occasion been opened to your lordships ; 
only this is observable, that im the parliament 
ofthe ist of Hen. 4, where all Treasous are 
again reduced to the Statute of 25 E. 3. these 
Attainders were by a particular act confırmed 
and made good, ıhat the memory thereof might 
be transmitted to succeeding ages, they stand 
good unto this day; the offences there as here, 
un the endeavouring the subversion of the 

aws. 

‚ My Lords, aftertbe 1 II. 4, sir Jobn Morti- 
mer being committed to the Tower, upon sus- 
picion of Treason, brake prison, and made his 
escape; this no way witlin any statute, or any 
former judginent at coınmnn-law for this, that 
is, for breaking the prison only, and no other 
cause; iu the parliament held the 2 Ilen. 6, he 
was attainted of Lligh-Treason by Bill.* 


® See vol. 1. p. 867. 


My lords, Poisoning is only murder, yet one 
Richard Cooke having Bin poison into a pot of 
pottage in the kitchen of the bishop of Rochester, 
whereof two persons died, be ıs attainted of 
Treason, and it was enacted, that he sbould be 
boiled to death by the statuteof 22 H. 8, c. 9. 
By the Statute of ıhe.25 H. 8, Elizabeth Barton 
the Holy Maid of Kent, for pretendiug Revela- 
uons from God, That God was highly displeas 
ed with the king, for being divorced from the 
lady Catharine, and that in case he persisted in 
the separation, and should marry another, that 
he would not continue king not above one 
month after, because this tended to tbe depriv- 
ing of the lawful succession to the crown, sbe 
is attainted of Treason. 

My lords, all tbese Attainders, for ought I 
koow, are in force at this day. The statutes 
of 1 Hen. 4, and 1 queen Mary, althougb they 
were willing to make the Statute of 25 E. 3, 
the rule to the laferior Courts, yet they left the 
Attainders in Parliament, precedent to them- 
selves, untoucht, wherein the legislative power 
had been exercised. There is nothing in them 
whence it can be gathered, but that they ın- 
tended to leave it as free for the future. 

My lords, In all these Attainders, there were 
Crimes and Offences against tbe law; 2 
thought it not unjust (ciroumstances considered) 
to heighten and add ta the degrees of punish- 
ment, and that upon the first oflender. My 
lords, we receive, as just, the other laws and 
statutes made by these our ancestors, they are 
the rules we go by in otber cases, Why should 
we dißer from them ia this alone? These, my 
lords, are in part those things, which have satis- 
hed tbe Commons in passing tbe Bill, it is now 
2 to the judgment and justice of your lorde 
ships. 


Upon the close of Mr. St. John’s Speech the 
heuse adjourned, nor was there one word spoken 
but by master St. John, only the Lord Lieuter 
nant used the last part of his rhetorick, and by 
a dumb eloquence, ° manibus ad sidera tensis,’ 
often holding up his hands towards keaven, all 
along Mr. St. John’s Speech, made bıs replies 
with a deep silence. 


April 30. 

Ou Friday, the Earl petitioned the Lords to 
be heard again, alledging, That his lawyers had 
not fully spoken at tlıeir last meeting, but this 
was denied him, because the House of Com- 
mons were to have the last Speech, nor were 
tliey content to speak again. 


The KING’s SPEECH to the Comunss. 


Upon this information, or what else is not 
known, the King (it seems, fearing the incon- 
stancy of the Lords) came to the house on 
Saturday, May 1, at ten of the clock, and hav- 
ing called for the House of Commons, spake 
much to this eflect ; 

‘ That he had sincerely, without affection or 
‘ partiality, endeavoured to inform himself con- 
* cerning the Lieutenant’s Charge ; and had, at 
* lengtb, seriousiy pondered with himself, bar 
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€ goncerning the Matter of Fact, and the Mat- 
“ter of Law: and now it stood him in hand to 
© clear their judgments, than to exonerate bis 
“own conscience. For them, he had two 
* things to declare: | 

< First, That there was never such a project, 
“ nor had the lord Strafford ever offered such 
© Advice, for tbe transpurting of tbe Irish Arıny 
* into England; so that in nothing the Lieute- 
“ nant had been more misunderstood than im 
* that: which imputation did in ne small mea- 
* sure reflect on himself (the King) as if he had 
* intended to make war upon his own Subjects; 
‘ which thought (he said) was far enough froin 
‘ his breast, nor could any man in probability 
& think so unworthily of him, who had perceived 
€ how graciously he had dealt with his subjects 
‘ elsewhere, that had deserved a great deal 
“ worse. 

€ Secondly, That the Lieutenant had never 
* advised him to establish an Arbitrary Govern- 
© ment; nor, if be had, should he Iıave escaped 
* condign punishment: nor would any of his 
° good subjects ever think otherwise, unless 
* they conceived him either to be a Fool or a 
‘ Tyrant; that he eitber could not, or would 
“not discera such wickedness. Ile was well 
* content, he said, with that Authority and 
€ Power which God had put into his hands; nor 
© should he ever think it his Prerogative, to in- 


.< trude upon the propriety of the subject, 


< For himself, and his own conscieuce, he 
‘ said, he was now to declare, That, in his 
© own judgment, there was nothing in the Pro- 
€ cess agaiııst the Lieutenant that deserred the 
© censure of Treason. Oversights and Misde- 
© meanors there were, in such a ıneasure, that“ 
he confessed the lord Sırufford was never wor- 
€ thy hereafter to bear any office in his king- 
“ doms, no, not so much.as of a Constable; 
© but wasto be answerable for all his errors, 
© when they were to be charged upon him; and 
‘to this none of them should concur with 
€ greater alacritythan himself. That he boped 
* none of them would deny to give him the pri- 
° vilege of the first voice, which was, "That he 
* would never, in heart nor hand, concur with 
& them to punish this man as a Traitor; and 
© desired therefore, that they would think of 
© some other way how the hunde might be 
° composed : nor should it ever be less dear to 
< him (though with the loss of bis dearest blood) 
‘to protect the innocent, than to punish the 
< guilty.’ ® 





® « As soon as the earl of Bedford was dead, 
the lord Say (hoping to receive the reward of 
the Treasurcrship) succeeded him in his un- 
dertaking, and faithfully promised the king, 
© that he should not be pressed in the matter 
© ofthe earl of Strafford’s life ;’ and under that 
romise got credit enough, to persuade his ma- 
Jesty to whatsoever he said was mecessary 10 
that business. And thereupon, when the Bill 
was depending with the lords, and when there 
was little suspicion that it would pass, though 
the house of commons every day by Messages 
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May 8. 
se Saturday, the Bill against the lerd 
Strafford passed the lords ; there were 45 pre- 
sent, of which 19 voiced for him, and 26 against 
him. The greatest part of his friends absented 
themselves, upon pretence (whether true or 
supposititious) that they feared the multitude ; 





endeavoured to quicken them, he persuaded 
the king “to go t0 the house of peers, and ac- 
€ cording to custom to send for the house of 
€ commons, and then to declare himself, That 
‘he could not, with the safety of a good con- 
‘ science, ever give his consent to the Bill that 
‘ was there depending before them concerning 
the earl of Strafford, if it should be brought 
‘to him, because he was not.satisfied in the 
‘ point of Treason : but he was so fully satisfied 
‘that the Earl was unfit ever to serve him 
“ more, in any condition of amployment, that 
‘ he would join with them in any act, to make 
* him utterly-incapable of ever bearing office, 
“ or having any other employment in any of his 
€ majesty’s dominions; which he hoped would 
‘ satisfy them. ’— This advice, upon the confi- 
dence of the giver, tlie King resolved to follow, 
But when his resolution was imparted to the 
Earl, he immediately sent his brother to him, 
beseeching his majesty ‘ by no means to take 
‘that way, for that he was most assured it 
‘ would prove very pernicious to him; and 
* therefore desired, he might depend upon the 
€ honour and conscience of the peers, without 
‘his majesty’s interposition.. The king told 
his brother, “ that he had taken that Resolu- 
‘tion by the advice of his best friends; but 
‘singe he liked it not, he would decline it. 
Tbe next morning the lord Say came again to 
him, and finding bis majesty altered in his in- 
tention, told him, ° Ifhe took that course he 
 advised him, he was sure it would prevail; 
‘ but if he declined it, he could not promise his 
“ majesty what would be the issue, and should 
‘ bold himself absolutely disengaged from any 
“ undertaking.” The king observing his positive- 
ness, and conceiving his intentions to be very 
sincere, suffered himself to be guided by him’; 
and went immediately to the house, and snid 
as the other had advised. Wbether that lord 
did in truth believe the discovery of bis ma- 
jesty’s conscience in that manner, would pro- 
duce the effect be foretold ; or whether he ad- 
vised it treacherously, to bring on those incon- 
veniences which afterwards happened, I know 
not: but many who believed his will to be 
much worse thau his understanding, had the 
uncharitableness to tbink, that he intended to 
betray his master, and to put the ruin of the 
Earl out of question. Tbe event proved very 
fatal ; for the king no sooner returned frem the 
lıouse, than tbe House of Commons, in 
passion and fury, declared this last act of his 
majesty’s, to be ° the most unparalleled bresch 
‘of privilege, that bad ever happened; that if 
‘ his majesty might take notice what bills were 
‘ passing in either house, and declare his own 
‘ opinion, it, was to forejudge their counsale, 
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otherwise his suffrages had more than counter- 
poised the voters for his death. 


May9. 


Sunday all the day the king was resolute 
never to give way to ıhe Bill * against the lord 
Strafford, telling tem withal, That it seeined 
strange to hiın that (he man could not die, un- 
less he, and hıe only, by giving Sentence the 
king’s legislative way, sbould condeinn him. 
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‘and they should not be able to supply the 
° Coramonwealth wııh wholesome laws, suitable 
6 to the diseuses it laboured under; That this 
€ was the greatest obstruction of Justice, that 
° could be imayined ; That they aud whosoever 
© had taken the late protestation, were bound 
€ to maintain the privileges of parliament, which 
€ were now too grossly inraded and violated :’ 
with maay sharp discourses to that purpose.” 
Lord Clarendon. 

® Lord Clarendon, in his History of the Re- 
bellion, (vol. 1. p. 257, Oxford 8vo ed. 1717) 
says, ““ That when the Privy Council pressed 
the King to pass the Bill of Attainder against 
tue Karl of Strafiord, saying, “there was no 
$ other way to preserve himself and his posterity 
€ than by so doing, and therefore that Be ought 
# to be more tender of tlıe safety of the kingdun 
* than of any one person how innecent soever:’ 
bis majesty told them, ‘ That what had been 
# proposed to him to do, was directly Contrary 
* to his conscience, and that being so, he was 
6 sure they would not persuade him to it, though 
* themselves were never so well satisfied.” To 
that point they desired him to confer with his 
€ Bishops, who they doubted not would better 
# inform his conscience.. The Archbishop of 
York [Williams] was at hand ; who, to his 
ment of conscience, told him, That ‘ there was 
‘a Private and a Public conscience; that his 
* public conscience as a king might not onl 
* dispense with, but oblige him to do that which 
# was against his private Conscience as a man ; 
* and tbat the quesuon was not, Whether he 
€ should save the Earl of Straflord, but whether 
$ be should perish with bim; that the con- 
% science of a king to preserve his kingdom, the 
# conscieuce of a husband to preserve his wife, 
€ tbe conscience of a father to preserve his chil- 
* dren, (all which were now in danger) weighed 
‘down abundanıly all the considerations the 
* conscience of a master or a friend cuuld sug- 
€ gest to him for the preservation of a friend or 
* servant.’ Aud by such unprelatical, ignomini- 
Ous arguments, in plain terıns advised him‘ even 
« for conscience sake to pass that Act.’ Though 
tbis bishop acted bis part with more prodigious 
boldness and impiety, oıhers of the same func- 
ton (for whose learning and sincerity the king 
and the world.had greater reverence) did not 
wbat might bave been expected from their 
calling er ıheir trust, but at least forbore to 
fortify and contirm a comscience, upon the cou- 
rage and piety of which, the secyrity of their 
persone, and iheir order, did absolutely under 
God depend.” 


‘“ vus band had placed ıne; nay, the 
‘ most mightily mistaken; for unto your ma- 






The Eanı's LETTER to the Kıxc. 
The same day, the King received the fullow- 


ing Letter from ıbe Earl : 


“Ir hath been my greatest grief a all my 
‘ troables, to be taken as a person that should 


“endegrour to present, and set things amıss 
‘ between your majesty and your people, and 
‘to have given counsel tending to the disquiet 
‘ of your majesty and your three kingdoms. 


€ Most true it is, that such an attempt (my 


‘private condition considered) had been a great 
‘ madness, seeing, thro 
‘I was so provided, as I could not expect in 
“ any kind to mend ıny fortune, or to please my 


ugh your gracious favour, 


‘ mind, more than by resting where your bounte- 
business is 


‘ jesty ıt is well known, that ıny poor and hum- 


* ble advices concluded stıll in this, That your 
* majesty sbould never be happy, till there were 


‘a right understanding procured betwixt you 


*< and them : No other means to effect and set- 


‘ tle this happiness, but by tbe counsel and as- 
sent of the parliament ; and no way to pre- 
‘ vent the growing ervils of this state, bat by 
: ig ra entirely upon the loyalty and 
‘ good tion of your subjects. 
€ Yet (such is my misfortune) the truth finds 
* little credit, the contrary (it seems) generally 
€ beliered, and myself reputed er cause of ArR 
‘ t separation betwizt you an r people: 
: Under cr heavier ne da chis, I 5 
‘ suaded no gentleman can soffer; and mow I 
“ understand, that the minds of’ men are tie 
‘more incensed against me, notwitbstanding 
‘your majesty hath declared, That in your 
‘ princely opinion I am not guilty of Treason, 
‘ nor are you satisfied in Conscience to pass the 
‘Bill. This brings .me into a great streight. 
€ Here is before me the ruin of my children and 
‘ family, hitberto untouched in all the branches 
© of it with .any foul crime. Here are before 
€ me the many evils wbich nıay befal your sa- 
‘ cred person, and the whole nedon, abould 
‘ yourself and the parliament be less satished 
< tbe one with the other than is necessary for 
“the king and people. Here are before me the 
‘things most valued, most feared by mortal 
‘ men, life and death: To say, Sir, tbere hath 
‘ not been a coaflict within me about these 
€ things, were to make myself less man than 
* (God knows) myinhrmities will gire me leave; 
“and to call a destruction upon myself and my 
© young children, wbere the intentions (at least) 
€ of my heart have been innocent of this great 
‘ oflence, al be believed) would find no easy 
€ consent from flesh and blood. 
‘ But, out of much sadnese, I am come to a 
# resolution of that which I take to be best be- 
‘ coming me, that is, To look upon that which 
€ ig principally to be considered in itself, and 
© that is, doubtless, the prusperity of your sacred 
‘ Person and the Commonwealth, iafnitely to 
‘ be preferred hefore any man’s private interest: 
‘ And therefore, in few words, as I have put 
‘ myself wholly upow the honoms and justice ob 
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© my peers, and so clearly as I wish your mn- 
< jesty had been pleased to have spared that 
< Declaration of yours on Saturday last, and to 
< have left me miüirely to their lordships ; so 
“now, (to set your maresty’s conscience at 
< hiberty) I do most humbly beseech you, for 
° the preventing of such mischiefs as may hap- 
“ pen by your Refusal to pass the Bill, by this 
© means to remove (praised be God I cannot 
© say ıhrs necursed, but I confess) this unfor- 
© tunate thing forth of the way towards that 
€ blessed agreement, which God, E trust, shall 
“ for ever establish betwist you and your sub- 
€ jects. Sir, my eonsent herein shall acquit you 
< more to God tan all the workl can do be- 
° stide. To a willing man there is no injary 
< done; and, as by God’s grace, I forgive allthe 

€ world, with a calmness and meekness of ınfi- 

€ nite contentment to my dislodgirg soul, so, 
“ sır, I can give the Iife of ılıis world with all 

“ chearfulness imaginable, ia the just acknow- 

€ ledgments uf your exceeding farours, and only 

< beg, tlıat in yaur goosiness you would vouch- 

€ safe to cast your graciousregard upon my paor 

° son and his three sisters, less or more, and no 

© otherwise, than their unfortunate father shall 

© appear more or less guilty of this death. God 

“ preserve your majesty, Your majesty’s most 

° humble, and faitliful subject and servant, 

Tower, May 9, 1641. © STRAFFORD.’* 


* IIume, in a Note to the 6th volume of 
his History, says: “ Mr. Carte, ın his Life of 
the Duke of Ormond, hasgiven us some Evi- 
dence to prove, that this Letter was entirely a 
forgery ofthe popular leaders, in order to in- 
duce the king to sacrifice Strafford. He tells us, 
that Strafford said so to hıs son, the night be- 
fure his execution. But there are some ren- 
suns why I adhere to the common way oftelling 
this story : 1. The account of the forgery comes 
thruugh several hands, aud from men of’ cha- 
racters not fully known to the public : a cir- 
cumstance which weakens every evidence. It 
is a hearsay ofa hearsay. 2. j} seeins Impos- 
sible, but young lord Strafford must inform the 
king, who would not have failed to trace the 
forgery, and expose his enemies to their ıne- 
rited infamy. 3. It is not to be conceived but 
Clarendon and Whitlock, not to mention others, 
must hare heard of the matter. 4. Sir George 
Ratcliffe, in his Life of Strafford, tells the stor 
the same way that Clarendon and Whitlock 
do. Would he also, who was Strafford’s inti- 
mate friend, never have heard of the forgery ? 
It is remarkable, that this Life is dedicated or 


addressed to young Strafford, would not he | * manded the -laying and assessing of soldierg 
have put sir George right in so material and in- | 


teresting a fact ?”"—Tlrat this Letter was a for- | 


gery is also stated, and inferred from argu- 
ments, ın Carte’s History, but there no autho- 
rityis given for the assertion that lord Sırafford 
told his son he had not written such a letter. 
When told by secretary Earleton, that tire king 
had signed the commission for passing the Bill 
ef Attainder, Strafford rose from his chair with 


marks of astonislment and horror, and raising | them there is no salvafion.”- 
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Upon the receipt whereof, and after shey had 
wrestked him breathless, at last vietus dedit 
mans; being overcome with such incessant 
inmportunfties, he yielded. And about nine of 
the cleck ar night the King pronzed to sgn 
bosh the Bills the next morning; wbich was 
»ccordimgly done, and a Commission drawn up 
for his Execution. ; 


The Eırı’s PETITION to the Prens. 


The Earl of Strafford understanding that his 
majesty bad passed the Bill, did humbly peti- 
tion the house of peers : viz. 

€ Seeing it is the good will and pleasure of 
€ God, ıhat your Petitioner is now shortly to 
‘ pay that daty which we all owe to our frail 
“nature; he shall ın all Christian patience 
‘ and charity, conform and submit himself to 
‘ your justice, in a confortable assurance of 
© ıhe great en up for us, in the mercy 
“ and merits of our Saviour blessed fur ever.— 
“Only he humbiy craves to return your lord- 
‘ships most humble thanks for your nobte 
 compassion towards those innocent children, 
‘“whom now with his last blessing, he must 
* commit to the protection of Almighty God, 
“ beseeching your lordships to finish his pious 
€ intentions towards them, and desming ıhat the 
‘ reward thereof may be fuihllled in you, by 
* Him that is able to give aboveall we are able 
&to ask or think ; Wherein I trust the honour- 
“able House of Commons will afford their 
Christian assistance.—And so beseeching 
< your lordships charitably to forgive all hıs 
‘“-omissions and imfirmiues, he doth very hear- 
“tily and truly recommend your lordships to 
* tlıe mercies of our heaveniy Father, and that 
‘ for his gondness he may perfect you in every 
© good wörk, Aınen. no. WENTworRTH.’ 


Tue BILL or ATTAINDER. 


€ Whereas the knights, citizens, and bur- 
‘ gesses of the House of Commons in this pre- 
€ seat parliament assembled, have in the name 
€ of themselves, and of all the commons of Eng- 
‘ land, impeached Thomas earl of Straffurd of 
* High-Treason, for endeavouring to subvert 
° the antient and fundamental laws and govern- 
* ment of his majesty’s realms of England and 
“ Ireland, and to introduce an arbitrary and ty- 
‘ rannıcal government against law in the said 
* kingdoms, and for exercising a tyrannous and 
“ exorbitant power over, and against the laws 
“of the said kingdums, and the liberties, es- 
“ tates, and lives of his majesty’s subjects ; and 
‘ likewise having by his own autbority com.- 


© upon his majesty’s subjects in Ireland, against 
‘their consents, to compel them to obey his 
‘ unlawful summons and orders made upon pa- 
‘ per-petitions in eunses between party and 
‘ party, which accordingly was executed upon 
‘ diverse of his majesty’s subjects in a warlike 





his eyesto Heaven exclaimed, « Put not your 
trust in princes, nor in the sons of men, for in 
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€ manner, within the said realm of Ireland ; and 
“ın so doing, did levy war against the king's 
‘ majesty and his liege people in ıhat kingdom ; 
* And also for that he, upon the unhappy dis- 
© solution of the last parliament, did slander 
* the house of commons tn his majesty, and did 
* ceunsel and advise his majesty, * That he was 
€ < Joose and absolved from the rule of govern- 
"€ ment, and that he had an army in Ireland, 
“<by which he might reduce this kingdom ;’ 
“for which he deserves to undergo the pains 
“ and furfeitures of High-Treason. 

€ And the said Earl hatlı been an incendiary 
* of the wars between the two kingdoms of 
“ England and Scotland; all which offences 
* have been sufficiently proved against the said 
* Earl upon his mmpeachment. 

* Be it therefore enacted by the king’s most 
€ excellent majesty, and by the lords and com- 
* mons in this present parliament assembled, 
“and by the authority of the same, that the 
.* saıd Earl of Strafford, for the heinous crimes 
“ and offences aforesaid, stand, and. be adjudg- 
* ed and attainted of High-Treason, and shall 
€ suffer such pain of death, and iacur the forfei- 
€ tures uf his goods and chattels, lands, tene- 
“ ments and hereditaments of any estate of 
‘ freehold, or inheritauce in&he said kingdoms 
* of England and Ireland, which the said Earl, 
“or any other to bis use, or in trust for him, 
€ have ar had the day of the first sitting of this 
< parliament, or at any time since. 

° Provided ®, that no judge or judges, justice, 
€ or justices whatsoever, shall adjudge or inter- 
€ pret any acL or thing to be Treason, nor hear 
‘ or determine any treason in any other man- 
“ < wer than he or they sbould, or ougbt to have 
€ done before the ınaking of this act, and as if. 
© this acı had never been had or made ; Saving 
“ always unto all and singular persons, bodies 
€ politic and corporate, their heirs and succes- 
“ sors, others than the said Earl and his heirs, 
“ and such as claim from, by, or under him all 
€ such right title and interest of, in, and to all 





* « This Proviso,” says Rushworth, “ hath 
occasioncd the common discourse and opinion 
that this judgment against the Earl was enact- 
ed never to be drawn into precedent.” Mrs. 
Macaulny remarks, “ This Clause, which re- 
Jates to Judges in inferior courts, is consistent 
with all the Arguments urged by the Commons 
for the legality of their proceedings against 
Strafford. The statute of 1 Hen, 4, c. 17, be- 
‘ing, as they asserted, to take away the parlia- 
mentary power of declaration of treasons, 
whereby he inferior courts receive jurisdiction, 
and restrain it to Bill, that it might operate no 
farther than to the particulars contained in the 
Bill. This clause of tbe Commons in the Bill 
of Attainder against Strafford, shews a very 
laudable attention to the preservation öf Pub- 
lic Liberty, yet it has been represented by mo- 
narchical writers, that the Bill of Attainder was 
of so extranrdinary a nature, that the legislators 
themselves were obliged to insert a Clause, 
that it should never be drawn into precedent.” 


* and singular such of the said lands, teneme ; 
“and hereditaments, as be, they, or ar : 
‘ them had before the first day of this per. 
‘ parliament, any tbıing herein costained i. u 
‘ cont notwithstanding. 

‘ Provided, Tbat tbe passing of thus prew 
€ Act, or his majesty’s assent ihereunts, x. 
“ not be any determination of this present 
‘sions of parliament; But tbat this pree.: 
5 un of parliament, and all bills ad ex. 
‘ ters whatsoever de ing in x 
“ not fully enacted eh, = 
*tutes and acts of parliament, wbich hat 
“their continusnce unül the end of tl m 
* sent session of parliament, shall remau, = 
‘ tinue, and be ın full force as if thus act kai 
€ not been.’ 


The Kıxc’s LETTER on behalf of tbe Eı:. 
Of STRAFFORD,. 


Tbe day following, the King wrote tl L-- 
ter to the Lords on tbe beheif of the Exil . 
Straflord, and sent it by the Prince®. 


“ My Lords; I did yesterday satisiy ıbe = 


‘ tice oftlie kingdom, by passing the Bill«/ 4 
“ tainder against the Earl of Strafford; tz 
‘ mercy being as inberent and ı ble ::3 


‘ king as justice, I desire at this time «x 
‘ measure to shew that likewise, by sul 
‘that unfortunate man to fulßl the nai.al 
€ course of his life in a close imprisonmi; 
< Yet so, if ever he make the least ofer we 
€ cape, or offer directly,or indirectly, to mei:t 
“in any sort of public business, especial' #: 
‘me, either by message or letter, it sbali ca 
‘him his life, without further process; T': - 
‘ itmay be done without the discontentme: ! 
‘ my people, will be an unspeakable con : 
‘ment to me; to which end, as in the I* 
“place, I by tbis Letter do earnestiy der 
g gear approbation, and to endear u mt. 
© have chosen him to carry it, tlıat of ar." 
€ house is most dear to me;' So I desire I. 
‘by a Conference, you will endearour t» 2: 
€ the House of Commons contentment, 3x" 
© ing you that the exercise of mercy is no 13? 
‘ pleasing to me, than to see both bes: ! 
“ parliament consent for my sake, that I :tu:.l 
€ ınoderate the severity of the law in so impu:* 
€ ant a case.—lI will not say, thar your co 
plying with me in tbis my mtended ment, 
‘ shall make me more willing, but oertainis & 
‘ will make me more chearful, in granting su! 
€ just grievances. But, if no less than bi! 
* can sutisfy my people, I must say, Fiat Js 
“titia. Thus again, recommending the co0 





® Burnet says, “ Tbat he was told by Ur 
lis himself, whose sister Strafford had 
that he drew up a Petition for Straflord, anda 
Speech for the King to make to both hooss # 
his favour ; that the Queen not only preren 
the King’s going to the parliament, and char 
ed the Speech into a Message, hut prereied 
with him to add the postscript © If he must dt, 
‘&c.’” Burnet’s Hıist, of his Own Time. 
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€ deration of my intention to you, I rest, your 
* unalterable and affectionate friend, 
° Wbitehall, 11th May, 1641. CnarLes R. 
P.S. Ifhe must die, it were charity to re- 
* prieve bim till Saturday.’ 


The Esrr'’s EXECUTION. 


On Wednesday, May 12th, the Earl having 
ınounted the Scaftuld*, he made his vbei- 
sances, and began to take his last farewell of 
his friends, who appeared much more concern- 
ed than himself: and observing his brother, sir 
George Wentworth, to weep excessively, 
® Brotlier,” said he, with a chearful briskness, 
“What do you see in me to deserve these 
tears? Doth any indecent fear betray in me a 
guilt, or my innocent boldness any atheism ? 
Think now that you are accompanying me tlıe 
tlıird tiine to my marriage-bed: Never did I 
throw off my clothes witl greater freedom and 
content than in this preparation to my grave; 
That stock (pöinting to the block) must be my 
Bon ; here shall I rest from all my labours: 
o thoughts of envy, no dreams of treason, 
jealousies or cares for the king, the state, or 
myself, shall interrupt this easy sleep; there- 
fore, brother, with me, pity those wha, besides 
their intention, hare made me happy ; rejoice 
in my happiness, rejoice in my innocence.’ 
Then kneeling down, he ınade this Protesta- 
tion: “I hope, Gentlemen, you do not think that 
either the fear of loss, or love of reputation, will 
suffer me to bely God and my own conscience 
atthistime. I am now in the very door going 
out, and my next step must be from time to 
eternity, either of peace or pain: To clear my- 
self before you all, I do here solemnly call God 
to witness, Tam Not Guilty, so far as I can un- 
derstand, 6f the great Crime laid to my charge, 
nor have ever Ihad the least inclination or inten- 
tion to damnify or prejudice the King, the 





® « On Wednesday, May 12th,” says Ken- 
nett, “the Earl was brought to tbe Scaffold 
upon Tower-hill ; as he passed near the lodg- 
ings of tlıe Archbishop of Canterbury (whom 
he had desireı by a message to be at ıhe win- 
dow and to bless him as he went to execution) 
he looked up, and bowing said, “ My lord, 
€ your prayers and your blessing.’ The Arch- 
bıshop lift up his hands for the sign of bestow- 
ing both, but was so overcome with grief that 
he fell back ın aswoon ; the Earl bowed again, 
and said, ‘Farewel, my lord, God protect 
‘ your innocency.’. Many of the spectators 
observed, that he walked more like a ger.eral, 
at the head of an army, than like a condemned 
man. ‘The Lieutenant desired him to take 
coach, for fear tlie people «hould rush in upon 
him and tear him in pieces: “No,' said he, 
* Master Lieutenant, I dare look death in the 
* face, aud I hope the people too. IIare you 
“a care tlınt I do not escape, and I care not 
€ bow I die, whether by the hand of the execu- 
€ tioner, or the madness and fury of the people, 
€ ifthat may give them better sontent; it is all 
s one to me.’” 
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State, the Laws, ar the Religion of this King- 
donı; but with my best endeavours to serve 
all, and to Bun pure all; Somay God be mer- 
cıful to my soul ?’ 

Then rising up, he said, he dcsired to speak 
sometling to the People, but was afraid he 
should be heard by few, in regard of the noise: 
but having first fitted himself tu the block, and 
rising, again he thus addressed hiniself’ to the 
spectators, 

‘ My Lord Primate of Irelanıl, and my lords, 
“ and ıhe rest of these noble gentlemen; Itis a 
‘ great comiort to me to have your lord:hips by 
‘ me this day, because I have been known to 
© you along time, and I now desire to be heard 
“afew words. I come here, by the'good will and 
“ pleasure of Almighty God, to pay that last 
‘debtl oweto sin, which is Death; and by 
“the blessing ofthat God, to rise again through 
‘the merits of Jesus Christ to righteousness, 
‘and life eteraal.’ [Here he was a little inter- 
rupted. 

‘My lords, I am come hither to submit to 
€ that Judgment which hath passed against me; 
*‘ I do it with a very quiet and contented mind; 
‘ Ithank God I do’freely forgive all the world; 
‘ aforgiveness that is not spoken from the teeth 
* outward, (as they say) but from the very 
‘heart: I speak it ın the presence of Almighty 
€ God, before whom I stand, tbat there is not a 
‘ displeasing thought arısing in me towards any 
“man living. I thank God I can say it, and 
‘truly, too, my conscience bearing me witness, 
‘that in all my employments, since I had the 
* honour to serve his majesty, I never had any 
“thing in the purpose of my heart, but what 
‘tended to the joint and individual prosperity 
“of king and people, although it hath been my 
“ill fortune to be misconstrued. 

‘ I am not tbe first that bath suffered in this 
“kind; it is the common portion of us all, while 
© we are in this life, to err ; righteous judgment 
“we must wait for in another place, for here 
‘we are very subject to be misjudged one of 
“another. There is one thing that I desire to 
‘free myself of, and I am very confident 
“ (speaking it now with much chearfuluness) that 
“I shall obtain your Christian charity in the 
belief of it. I was so far from being against 
€ Purliaments, that I did always think tbe Par- 
* llaments of England were the most happy con- 
© stitutions that any kingdom or nation lived 
“under, and the best means, under God, to 
“ make the king and people happy. - 

‘ For my death I here acquit all the world, 
“and beseech the God of heaven heartily to 
€ forgive them that contrived it, though in the 
“ inteutions and purposes ofmy heart I am Not 
‘ Guilty of what I die for: And, my Lord Pri- 
€ mate, itis a great comfort for me, that his 
€ majesty Conceives me not meriting 80 »evere 
“ and heavy a punishment, as is the utmost exe- 
< cution ofthis Sentence. I do infinitely re- 
‘ joice in ıhis mercy of his, and I beseech God 
‘to return it intn his own bosom, that he may 
‘ find mercy when he stands most in need of it. 

‘I wish this kingdom all the prosperity and 
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‘happiness in the world ; I did it Iivinz, and 
® now dying, it ismy wish. I do most Ihumbly 
€ recommend this to every one who hears me, 
“and desire they would lay their hands upon 
€ their hearts, and consider seriously, whetber 
€ the beginning of the np iness and refoıma- 
° tion of a kingdom sboul be written in letters 
€ of blood ; consider this when you are at your 
“ homes, and let me be never so en y, as 
€ that the least drop of my blood should rise 
© up in judgment against any one of you; but 
‘ I fear you are in a wrong way. 

° My Lords, I'have but one word more, and 
* with that I shall end. I] profess that I die a 
* true and obedient son to the Church of Eng- 
* land, wherein I was born, and in which I was 
€ bred. Peace and prosperity be ever to it. 

* It hatlı been objected, if ıt were an objec- 
“tion worth ıhe answering, That I have been 
“inclining to Popery; but I say truly from my 
* heart, that from the time thst I was 21 Ag 
° of age, to this present, going now upon 49, 
nes had in u heart to dauht of this Reli- 
* gon ofthe Church of England, nor ever hhad 
“any man the boldness to suggest any such 
€ thing to me, to the best of nıy remembrance. 


“ vant to his country, not alming at higher pre- 
‘ ferments. 

‘ zur) To his son, Mr. Wentworth, he 
* commends himself, and gives him charge to 
€ serve his God, to subnuit to his king wit all 
* faith and allegiance in things teınporal, to the 
€ churelı in things -piritual; chargeih him again 
“ and again, as he wiil answer it to him in hea- 
‘ ven, never to meddie with the patr meny of 
© tlie church; for it he did, ıt would be a cauker 
€ to eat up the rest of his e:tate.’ 

* Carry my blessings also 10 my dauglıters, 
° Anne and Arabella, charge then tu serve aud 
° fcar God, and be will bless them ; not foreet- 
“ting my litde iofsnt, wlio yet kuows nei her 
€ good nor evil, and cannot speak for ıızell; God 
€ speak for it and bless it.” * Now,'said he,‘ I 
“have nigh done; one stroke will make my 
‘ wife husbandless, my dear children fatl:erless, 
“ and ıny poor servants mastı rle-s, and wıll se- 
€ parate nıe from my dear brother, and all m 
* friends ; but let God be to you and them al 
“inall. 

After tus, going to take off his doubiet, and 
to make himself ready, he said, “ Iıhauk God 
<T aın not afraid of death, nor daunted wirh 


* And so being reconciled by the merits of | “ any discouragement rising from anv feaıs, but 


* Jesus Christ my Saviour, into whose bosom I 
“hope I shall shortly be gathered, to those 
‘ eternal happinesses which shall never have 
‘end; I desire heartily the forgiveness of every 
€“ man for any rash or unadvised words, or any 
‘thing done amiss. And so, my Lords and 
‘ Gentlemen, farewell; farewell all things of 
* this world. 

* 1 desire that you would be silent, and join 
* witlı mein prayer,and I trust in God we shall 
# all meet and live eternally in Heaven, there to 
“ receive the accomplishiment of all happiness; 
‘ where every tear shall be wiped away from 
‘our eyes, and every sad thought frem our 
“ hearts: And so God bless this Kicdom, and 
© Jesus have mercy on my soul !’ 

Tben turning himself about, he saluted all 
the noblemen, and took a solemn leave of all 
considerable persons upon the scaffold, giving 
then his hand. 

After that, he said, ‘ Gentlemen, I would 
“say my Prayers, and intreat you all to pray 
® wich me, and for me ;’ then his Chaplain laid 
the Bouk of Coınmon-Prayer upon the chair 
before him as he kneeled down, on which he 
prayed almost a quarter of an hour, and then 
as long, or longer, wirhout the Book, and con- 
cluded, with the Lord’s-Prayer. 

Standing up, he spies his brother, sir George 
Wentworth, and calls him to him, saying, 
* Brother, we must part; remember me to my 
* sister, and to my wife, and carry my blessing 
"to my son, and charge him that he fear God, 
*and continue an obedient son to the Church 
« of England, and waru him that he bear no pri- 
“vate grulge, or revenge, toward any ınan 
* coucerning me; and bid lim beware that he 
“ merldie not with church-livings, for that will 
* prove a moth and canker to him in his estate; 
* and wish bim to content biınself to be a ser- 


‘do as cheasfully put oA ıny doubkt at this 
“time, as ever I did when I went to bed.’ Thea 
he put off his doublet, wound up bis bair wich 


his hands, and put on a white cap. 


Then he called, * Where is the man ıhat is 1q 
‘ do ıhis last ofice?" (meanıing the Executioner 
° call hiım to me;’ When he came and ask 
him forgiveness, he toll hin, he forgeve him 
and all ıhe world. Then kneeling down by the 
block, he went to prayer again himself, the Pri- 
mate of Ireland kueeling on the one side, and 
the Minister on tbe other: to the which Minis 
ter, after prayer, he turned himself, and spake 
some few words softly, having his hands lıfied 
up, and closed with the Minister’s hands. 

Then bowing himself to lay his head upoa 
the block, he told tlıe Executioner, © 'Ibat he 
‘ would first lay down bis head to try the fitness 
“ofthe block, and take it up agnin before he 
€ would lay it down for good and all;’ and so he 
did : and before he laid it duwn again, he told 
the Executioner, that he would give hım warn- 
ing „hen to strike by stretching fortb his hands, 
and presently laying down his neck upon the 
block, and stretching farth bis hauds, the Exe- 
cutioner struck off his bead at one blow; and 
taking it up in his band, shewed itto all the 
people, and said, * God save the king.’® 


® « And so fell this noble Earl, who if his 
Master could have saved him, might bare 
able to save his Master: Tlis was indeed the 
blow that by degrees reached up to ıhe king’s 
own head. Take bis character tlıus given by 
the lord Clarendon. * Thus fell the greatest 
€ subject in power, and little inferior to any ın 
‘ fortune, that was at that time in eny of tbe 
three kinpdums; who could well remewber 
€ the time whet he led those Perle who tlıen 
‘ pursued him to his grave. He wasa man öf 
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His body was afterwards emhalmed, and ap- 
Ber to be carried into Yorkshire, there tu 
e buried amongst his ancestors. 


[1526 
€ Board in Ireland, to be executed by a Serjeant 
€ at Arms and three or four soldiers, which was 
© the cpnstant practice of the deputies there for 
“alongtime. To the which end, they having 
“first presented a Bill for this intent to the 
* House of Commons, and findmg there more 
‘ opposition than they eebected her caused a 
° multiiude of tumultuous personsto come down 
‘ to Westminster, armed with swords and staves, 
“and to fill both the Palace Yards, and all the 
‘ approaches to both houses of parliament, with 
‘fury and clamour, and to require * Justice, 
€‘ speedy Justice,’ against the Earl of Strafford;; 
“ and having by those and other undue practices 
€ obtained thut Bill to pass the House of Com« 
© mons, they caused the Names of those Teso- 
‘ [ute gentlemen, who in a case of iunolent 
‘ blood had {reely discharged their consciences, 
“ being 59, to be posted up in several places 
* about the cities of London and Westminster, 
< and stiled them “ Straffurdians,” and Enemies 
‘to their Country ; hoping thereby to deliver 
*“ tbem up to the fury of the people, whom they 
“had eudeavoured to incense against them. 


An ACT for Reversinc the Earl of Srrar- 
roRpD’3 ATTAINDER.* 
< Whereas I'homa® late Earl uf Strafford was 
€ innpeached of High 'I'reason, upon pretence of 
“ endeavouring to subveitthe Jundamental lass, 
® and calied to a public and solemn Arraign- 
< ment andTriul before the peers in parliament, 
€ where he made a particular Defence to every 
° Article objecıed against hin; insomuch that 
© ıhe turbalent party then seeing no hupes to 
° effect tlieir unjust desiens, by any vedihary 
“ way and method of proceedings, did at last re- 
© solve to attempt the Destruction and Attzin- 
< der ufthe said Earl, by an Act of Parliament, 
s to be therefore purposely ınade, to condemn 
€ him upön Accumulative Treason, none of the 
6 pıetended Crimes being Treason apart, and so 
« could not be in ıhe whole, if they had been 
€ pe2° ed, as they were not: and also judged 
' e him guiliy of Constructive Treason, (that is, 


« of levyiog war against the king) though it was 


«only ıhe commanding an Order of the Council 





€ great parts,'and extraordinary endowments of 
€ nature, nut unadorned wirb some addition of 
* art and learning.” Kennett, 

The following are tlıe amialıle and souud re- 
Alectians of Mr. Fox on this transaction : “ The 
prosecntion of lord Strafford, or rather the 
inanner in wbich it was carried on, is less justi- 
finble” (than the regulations proposed by the 
Parliament in regard to the Militia). “ He 
was doubtless a great delinguent, and well de- 
served the severest punishment; but nothing 
short of a clearly proved case of sell-defence 
can jJustify, or even excuse, a departure from 
the sacred rules of crimina] justice. For it can 
rarely indeed happen, that the mischief to be 
apprehended from suffering any criminal, how- 
ever guilty. to escape, can be equal to that re- 
sultiong from the violation of those rules to 
which the innocent owe the securitv of all that 
is dear to them. If such cases hare existed, 
they must have been in instances where trisul 
has been wholly out of the question, ns in that 
of Cxsar, and other tyrants; but when a man 
is once in a situation to be tried, and his person 
in the power of his accusers and his judges, he 

can no longer be formidable-in that degree 
wbich alone can justify (if any thing can) the 
violation of the substantial rules of criminal 
en Introductory Chapter to the 
Iistory of the early part of the reign of James 
the 2d. 4to ed. p. 10. 

One of tbe most candid representations which 
have been exhibited of tlie Character of lord 
Straßord, proceeds from ıhe pen of Mrs. 
Hutchinson, who thus expresses herself in her 
Memoirs of the Life of Colonel Hutchinson : 
“‘ There were two above all the rest, who led 
the van of ıhe King’s Evil Counsellers, and 
these were Laud, archhishop of Canterbury, n 
fellom of mean extraction and arrogant pride, 


“ And ıhen procured the said Billto be sent up 
“to the house of peers, where it having some 





and the earl of Sırafford, who as much out- 
stripped ull the rest in favour, as he did in 
abilities, being a man of deep policy, stern re- 
solution, and ambitious al to keep up the 
glory of bis own greatness, In the beginning 
of this king‘s reign, thus man had been a strong 
assertor of the Liberties of the People, among 
whom he had gained himself an honourable re 
putation, and was dreadful to the Court Party, 
wlıuo thereupon strewed snares in his way, and 
when they found a breach at his ambition, his 
soal was that way entered and captivated. 
He was advanced hrst to be Lord Presideut of 
the Council in the North, to be a Baron, after, 
an Earl, then Deputy uf Ireland, the nearest 
to a farourite of Any man since the death of 
the duke of Buckinghem, who was raised by 
his Örst master, and kept up by the second, 
upon no account of personal worth, or any de- 
serving abilities in him, but only opon violent 
and private inclinations of the princes. But 
tbe earl of Straflord wanted not any accom- 
plishment, tlıat could be desired in the most 
servicenble minister of state. Besides, he har- 
ing made himself odious to she people, by his 
revolt from their interest, to that of the op- 
pene court, he was now obliged to keep up 

is own interest with his new party, by all the 
malicious practices that pride and revenge 
could inspire him with.” P 60, 69, Mem. of 
Col. Hutchinson, by his Widow. 

How different this from the arrogant, und» 
gested, and scarcely buman scurrility of Mrs. 
Macaulay, who, after telling us in the text of 
her diatrıbe against Strafford, that “the badncss 
of his heart had «corrupted his Judgment,’ sug- 
gests in a note, that it was rather the badness 
of his judgment which had corrupted his heart ! 

® See Luders’s ** Observations on the Law of 
High Treason,” 99, 100. 
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* time rested under greater deliberation; at last, 
“in a time when u great part of tlie peers were 
* absent by reason of the tumults, and many ol 
“those who were present protested against it, 
“the said Bill passed the house of peers: aud 
* at length his majesty, Ihe late king Charles 1, 
* of zlorıvus meunory, granted a Commission for 
€ giving his royal assent thereunto; which ne- 
* vertheless was done by his said majesiy wiıh 
* exceeding great sorrow then, and ever remem- 
*bered by him with unexpressible grief of 
* heart; and out of his ınajesty’s great piety, he 
< did publicly express it, when bis own sacred 
“life was taken away, by the ınost detestable 
* traitors.that ever were. 

“ For all which Causes, be it declared and 
“ enacted by the king’s most excellent majesty, 
“by and with the advice and consent of the 
* lords spiritunl and temporal, and commons in 
* this present parliament assembled, That tlıe 
‚ * Act, intituled, “ An Act for the Attainder of 
*« Thomas Earl of Strafford, of Higlı Treason,’ 
“nnd all and every Clause and Article, and 
*tliog therein contained, being obtained as 
“ aloresaid, is now hereby repealed, revoked, 
* and reversed, 

* And to the end that right be done to the 
* memory of tbe deceased Earl of Straiiord alore- 
* said, be it further enacted, That all records 
* and proceedings of parliament, relating to the 
* said-Attainder, be wholly cancelled and taken 
* off the file, or otherwise defaced and obliter- 
* ated ; to tlıe intent the same may not be visi- 
* blein after-ages, or brought into example, to 
* the prejudice of any person whatsuever. 

* Provided, That this Act shall not extend to 
“the future questioning of-any person or per- 
* sons, however concerned in this business; or 
* who had any hand in tbe tumults, or disorder!y 
€ procuring ibe act aforesaid ; any thing herein 
* contaiued to the contrary thereuf notwith- 
‘ standing.’ 





A Copy ofthe Pırzr posted up at the corner 
of the wallof Sir William Brunkard’s house, 
in the Old Palace-yard, in Westminster, 
Monday May 3, 1641. 


% The Nıues ofthe STRAFFORDIANS posted. 
“1. Lord Digby; 2. Lord Compton; 3. I.ord 
Buckhurst; 4. Sir Robert Hatton ; 5. Sır Tho- 
mas Fanshaw; 6. Sır Edward Alford;; 7. Sir 
Nicolas Slaning; 8. Sir Thomas Danby; 9. Sir 
George Wentworth ; 10. Sir Peter Wentwarth; 
. 31. Sır Frederick Cornwallis;* 12. Sır William 
Carnaby; 13. Sir Richard Winn; 14. Sir Jarvis 
-Chfton; 15. Sir William Withrington ; 16. Sir 
William Pennyman; 17. Sir Patrick Curwent; 
18. Sir Richard Lee; 19. Sir Ilenry Slingsby; 
20. Sır William Portman; 21. Mr. Jarvis 
Hollis; 22. Mr. Sydney Godolphin; 23. Mr. 
Cooke; 24. Mr. Coventry; 25. Mr. Benjamin 
Weston; 25. Mr. William Weston; 27. Mr. 
Selden ; 28. Mr. Alford: 29. Mr. Lloyd; 8o, 
Mr. Herbert; 51. Captain Dieby; 32. Serjeant 
Hyde; 33. Mr. Taylor, 34. Mr. Gritütli ; 55. 
“ Bir. Scawen; 36. Mr. Bridgeman;; 37. Mr. Fet- 


tiplass; 38. Dr. Turner ; 39. Captain ‘Charles 
Price ; 40. Dr. Parry,Civilian; 41. Mr. Arun- 
del; 42. Mr. Newport; 43. Mr. Holborne; 
44. Mr. Noel; 45. Mr. Kirton ; 46. Mr. Pol 
lard; 47. Mr. Price; 48. Mr. Trevanıan; 49. 
Mr. Jane;’ 50. Mr. Edgecombe; 51. Mr, 
Chicheley ; 52. Mr. Mallery; 53. Mr. Porter; 
54. Mr. White, Secret. E.D.; 55. Mr. War- 


wick.” 





The following Speeches,* said to be made by 
the Earl of Straflord, are taken from tbe Som- 
mers’ Collection of Tracts. 


The SPEECH of Tuomas WENTWworRTH, late 
Earl of Strarrorn, and Deputy of Ire- 
land, in the Tower, to the Lords before he 
went to Execution, Sommers’ Tracts, 2 
Coll. vol. 2, p. 4. 


“ Right honourable, and therest, youare now 
comme to convey me to my death, I am willing 
to die, which is a thing no more than all our 
predecessors have done, and a debt that our 
posterity ınust in their due time discharge, - 
wbich since it can be no way avoided, it ouglıt 
the less to be feared; for that which is com- 
mon to all, ouglıt not to be intolerable to any : 
it is the law of nature, the tribute of the fesh, 
a remedy frusn all worldiy cares and troubles ; 
and to the truly penitent, a perfect path to 
blessedness. Aud there is but one death, 
though several ways unto it: mine is not na» 
tural, but enforced bythe law and justice : it 
hath been said that the laws vex only the 
meaner sort of people, but the miglıty are able 
to withstand tbem: it is not so with me, for to 
the law I submit myself, and confess that I re- 
ceive nothing but Justice: for be that politicly 
intendeth good to a common weal, may be 
called a just man, but he that practiseth either 
for his own profit, or any other sinister ends, 
may be well termed a delinanent person ; nei- 
ther is delay in punsshment any privilege for 
pardon. And morenver, I ingenuously cunfess 
with Cicero, That the deatlı ofıhe bad is tie 
safety ofthe vood that be alıve. 

“ Let no man trust either in the favour of 
his prince, the friendship and consanguinity of 
his peers, much less in his own wisdom and 
knowledge, of which L ingenuousiy confess I 
have been too coufident ; kıngs, as they are nen 
befure God, so they are Gods before men, and 





® « There are two Spceches,” says Mrs. Ma- 
caulay, ‘ in Sommers’s Collection of Tracts, 
retended to have been coınposed by Straf- 
Ford, one spoken to sone Lords who attended 
him in the Tower immediately before his Exe- 
cution, tlie other intended to be spoken at his 
Death. They are full of contrition for his past 
canduct, and the stgle so different from tbe ac- 
count generaily given of his behaviour, from 
his professions, {rom his advice to his family, 
and from his character, and the strong preju- 
dices he had iimbibed in the latter part of his 
fe, that there is great reason to suspect their 
autbenticity.” 


. 
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I may say with a great man once in this king- 
dom, ‘Had I strived to obey my God as faith- 
* fally, as I souglit to honour my king diligently, 
s I had stood and not fallen” Most happy and 
fortunate is that prince, who is as much for bis 
justice feared, as for his goodness beloved: 
for the greater that princes are in power above 
other, the more they ougbt in virtue to excel 
other ; and such isthe.royal sovereign whom I 
late served. 

“« For my peers, the correspondence that I 
had with them during my prosperity, was to me 
very delightful and pleasing, and bere they have 
commiserated my ruin, I have plentifully found, 
who (for the most generous of them) I may 
boldiy say, though they have detested the fact, 
yet they have pitied the person delinquent ; the 
first in their loyalty, the last in tbeir charity : 
ingenuousiy confessing, that nerer any subject, 
‘ orpeer of my rank, had ever that help of coun- 
sel, that benefit of time, or a more free and 
legal trial ıban I have had: in the like whereof, 
none of my predecessors hath had so much fa- 
vour from his prince, so much sufferance froın 
tbe people ; in which I comprehend the under- 
standing cnmmons, not ıhe many-headed mon- 
ster, multitude ; but I have offended, am seı- 
tenced, and must now sufler. 

“ And for my too much confidence in my 
supposed wisdom and knowledge, therein have 
been the must deceived : for he is wise to him- 
self, that knows by others faults to correct bis 
own offences: to be truly wise is to be secre- 
taries to ourselves; for it is mere folly tu re- 
veal our intimate thoughts to strangers : wis- 
dom is the ınost precious gem with which the 
mind can be adorned, and learning the most 
famous thing for which a man ought to We es- 
teemed, and true wisdom teacheth us to do well, 
as to speak well : in the first I have failed, for 
* the wisdom of man is foolishuess with God.’ 

“« For knowledge, it is a thing indifferent both 
to good and evil, but the best knowledge is for 
8a man to know himself; he that doth so shall 
esteem of bunself but little, for he cunsidereth 
from whence he came, and whercto he must 
go, he regardeıh not ıhe vain pleasures of this 
life, he exalteth God, and strives to live in his 
fear; but he tlsat knoweth not himself, is wilful 
in his own ways, unprofitable in his life, unfor- 
tunate ın bis dench, and so am I. But the 
reason wlıy I sought to attain unto it, was this: 
] have read that he that knoweth not that 
which he oughtto know, isa brute beast amongst 
men; he that knoweth more than he ought to 
know, is a man amongst beasts: but he that 
knoweth all that may be known, is a God 
amongst men. To this I much aspired, in this 
I much failed; © Vanity of vanities; all is but 
* vanity.’ 

“ ] have heard the people clamour and cry 
out, saying, that through my occasion tbe times 
are bad, I wish that when I am dead they may 
prove better : most true it is, that there is at 
tlıis time a great storm impending (God in his 
mercy avert it.) And since it ismy particular 
lot, like Jonab, to be cast into tbe sea, I shall 
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think my life well spent, to appease God’s 
wrath, and satisfy the people’s ale 

«“O what is eloquence more than air? 
fashionel with an articulate and distinct sound, 
when it is a special virtue to speak little and 
well, and silence is oft the best oratory ; for 
fools in their dumbness may be accounted wise: 
it hathpower to make a guod matter seem bad, 
and a bad cause appear good: but mine was to 
me unprofitable, and like the cypresstrees, which 
are great and tall, but altogether without fruit. 

“ What is honour ? bug the first step to dis- 
quietness, and power is still waited on by envy, 
neither hath it any privilege against infamy. Te 
is held to be the chief part of honour, for & 
man to join to hisofficeand calling, courtesy and 
affability, commiseration and pity: for thereby 
he draweth to him with a kind of compulsion, 
the hearts ofthe multitude. But that was the 
least part of my study, which now makes me 
call to mind, that the greater the persons are 
in authority, the sooner they are catcht in any 
delinquency, and their smallest crimes are 
thought to be capital, the smallest spot seems 
great in the finest linnen, and the least flaw is 
soonest found in the richest diamond. But 
high and noble spirits finding themselves 
wounded, grieve not so much at their own pain 
and perplexity, as at the derision and scofis of 
their enemy: but for mine own part, though I 
might have many in my life, I hope to find none 
in mr death. 

“« Amongst other things wlıich pollute and 
contaminate the minds of great spirits, there is 
none more heinous than ambition, which is sel- 
dom unaccompanied with avarice: such to " 
possess their ends, care not to vivlate the laws 
of religion, and reason, and to break the bonds 
of modesty and equity, with the nearest tyes of 
consanguinity, and amity; of which as I have _ 
been guilty, so I crave at God’s hands forgive- 
ness. It is a maxım in philosophy, that am- 
bitious men can be never good counsellors to 
princes; the desire of having more is common 
to greatlords, and a desire of rule agreat cause 
of their ruin. 

“ My lords, I am now thehopeless precedent, 
may I be to you all an happy example: for 
ambition devoureth gold, and drinketh blood, 
and climbeth so ligh by other mens heads, that 
at the length in the fall it breaketh its onn 
neck : therefore it is better to live in humble 
content, than in high care and trouble : for 
more precious is want with honesty, tban wealch 
with infamy: for what are we but mere vapours, 
wbich in a serene element ascend high, and 
upon an instant, like smoke, vaniısh mto no- 
thing: or like ships without pilots, tost up and 
down upon the seas by contrary winds and 
tempests. But the good husbandınan thinks 
better oftbose ears of corn, which bow down, 
and grow crooked, than those which are straight 
and upright, because he is ussured to find mure 
store of grain in the one than in the other. 
This all men know, yet ofthis, how few make 
use: the defect whercof must be now nıy pain : 
may my suflering prove to others profit, 
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«For what hath now tbe favour of my 
rince, the familıarity with my peers, the volu- 
ility of a ‚tongue, the strength of my memory, 

my learning, or knowledge, my honours, ur 
lbces, my power, and potency, ıny riches, and 
treasure, (all these the special gifts, bottı of 
nature, and fortune) what have all these pro- 
fitted me? Biessings I acknowledge, thouglı by 
God bestowed upon man, yet not all of them 
together upon many: yet by the divine provi- 
dence, the most of them met in me: uf which 
had I made happy use I might still have flou- 
rished, who now am forced immaturely tu fall. 

« I now could wish (bat chat wulinam is too 
Inte) that God with Iıis outward goodness to- 
wards me had so commixed his inward grace, 
that I had chused tie medium path, neither in- 
elining to the right hand, nor deviating to the 
left ; but like Icarus with my waxen wings, 
fearing bv too low a flight to moisten them witl: 
the waves: Isoared two high, and too near Lhe 
sarı, by wlıich they being melted, I ainıing at 
the highest, am j'recipitated to the lowest : and 
am made a wretched prey to the waters: but I 
who before built my hause upon the sand, have 
now settled my hopes upon the rock my Sa- 
viour: by whose only merits my soletrust is, that 
whatsoever becomes of my body, yet in this 
bosom my soul may be sanctuaried. 

« Nimrod would have built a tower to reach 
up to Heaven, and called it Babel ; but God 
turned it to the confusion of languages, and 
dissipation of the people. Pharaoh kept the 
childen of Israel in bondaye, and after having 
freed them, in his great pride would have made 
them his prey ; but God gave them a dry and 
miraculous passage, and Pharaoh and his host 
a watry sepulchre. Belshazzar feasted his 
princes and prostitutes, who drunk healths in 
the vessels taken from the Temple, but the 
hand of God writ upon the wall, Mene. Tekel. 
Phoras, and that night before morning was both 
his kingdom and life taken from him: thus God 
lets men g» on a great while in their own de- 
vices, but in the end it proves their own ruin 
and destruction, never suffering them to effect 
their desired purposes : therefore let none pre- 
sume upon his power, glory in his greatness, or 
be too confident in his riches: these things 
were written for our instruction, of which the 
living may make use, the dying cannot; but 
wit and unfruitful wisdom are the next neigh- 
bours to folly. 

« T'here can be no greater vanity in the world, 
than to esteem the world, wlich regardetb no 
man ; and to make slight account of God, who 
greatly respecteth all men ; and there can be 
no greater folly in man, than by muth travail to 
increase his geods, and pamper "his body, and 
in the interim with vain delights and pleasures, 
to lose hissoul. Itis.agreat folly in any man 
to attempt a bad beginning, in hope 4 ood 
ending; and to make that proper to one, which 
was before common to all, is mere indiscretion, 
and tliebeginning of discord, which I positively 
wish may end in this my punishment. 

“ O how smalla proportion ef earth will con- 


tain iny body, when my high mind could not be 
confined within the spacious compass of two 
kingdoms ? But my hour draweh on, and I 
conchude with the Psalmist, not aiming at any 
one man in particular, but speaking for all m 
general: “How long will ye Judges be cor- 
‘rupted? how long will you cease to give true 
‘ judgment ? &c. Bl is the man that doth 
“not walk in the conncil ofthe wicked, nor 
€ stand in the way of sinners, nor sit in the seat 
© of the scornful, therefore they shall not stand 
‘inthe Judgment, nor sinners in the assembly 
© af the righteous, &ec.’” 


The SPEECH of Thomas Earl of Strafford, in- 
teuded to be spoken on the Scaflold the day 
be was beheaded ; (May 12, 1641) but being 
interrupted, he delivered it to.his brother, 
Sir George Wentworth, from whose original, 
Copy, under the Earl’sown hand, this ıs 
werd for word transcribed. [Sommers’ 
Tracıs, 1 Coll. vol. 4. p. 449.] 


‘“ People of my native country (I wish m 
own or your cbarity, had made me fit to c 
you friends); j 

“It should appear by your concourse and 
gazing aspects, that I am now the only prodigi- 
ous meteor, towards «hich yeu direct your 
wondering eyes. Meteors ure the infallıble 
antecedentsof tragical events, and do commonly 
level their malevolent operation upon some re- 
ınarkable person. At this present time, [ am 
become my own prodigy, and the crossed influ- 
ence willappear in my (100 sudden) execution: 
And this fear is only left ıne, Tlie consequence 
will produce a greater effusion than mine. I 
en to Gnd, my blood would cure your sad 
hearts of all their grievances (though every dro 
tbereof were a soul on which a life depended) 
should render it with as much alacrity as some 
(nay, the most) of you have come 10 triumph m 
my fatal extirpation. 

“ In regard I have been of you (my native 
country, whose wisdon and justice, in respect of 
the generality ofit, is no way questionable) voted 
to this untimely end, I have not oue syllable to 
sayin justification of myself, or those actions for 
which I suffer ; only, in excuse of both, giveme 
leave to say, my too muchı zeal to do my ınaster 
service, made me abuse his regal authority ; 
and howsoever I bave been one most imior- 
tunate, yet, at all times, a faroorite in the pro- 
secution, of my places and oflices; and yet (as 
I shall answer before the dreadful tribunal, 
whereunto your just anger hath before nature 
doomed me) my intents were fairer than my 
actions: But God knows, the over-greainess of 
my spirits severityggny government, tbe witch- 
craft of anthorit Fund fiattery of multitades t> 
sharpen it, are but ill interpreters of my inten- 
tions; which that you may believe, I have no 
argument, but improtestation, which hath bat 
thıs circu,nstance to confirm it, That it proceeds 
from a dying man. 

« IFI should take upon me to make a reln- 
tion of allthe particulars ofmy arraignment and 
attainder, it would but too much prorogue your 
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lonzing expectation uf my shameful death: 
Beiden, it  ould beneedlasn in respect [should 
but say over again what I said before the par- 
liament, (and perhaps be as little believed) 
though the terms on which I then answered, be 
far ditierent frum my attestation now, (that 
being before my condemnation, and this after 


it.) Besıdes ıhere were multitudes to Fatch it,, 


as fast as I uLtered it, (and doubtless you shall 
have it upon every stall-book post) for I have 
been, and whilst | breathe am, ıhe pestilence 
which rages through your ıninds, your estates, 
and trades: and you will be ready to read the 
bills of your own losses, thuugh ıke disease tbat 
brought ıhe destruction be removed. 

“ WHaviog nothing in this world but a little 
breath, wluch within a few minutes is to he ex- 
pired, I sbould not use it to tlıi» purpose, but 
that custom upon these directions prescribes 
my warraut for it: And further, that I might 
be au example to great persons, tat they may 
‚know, ıhe faruur of u great king is not equiva- 
lent to the breach of natious; and that ıt isa 
thousand times better and ınore nuble for a 
lion to play with a glove, than tear it: nor is 
it proper for a duve to sour with engle’s wings;; 
and the rather, because the necessity of the 
times requires that I should die, unly for ex- 
ample. 

*: Hethat gave conscience to you all, (that are 
willing to accept it) my royal ınaster, did in his 
own Conscience once declare me guiltless of 
these facts, for which this death is come upon 
me: But lleaven ıhat hath made your general 
clamours tlıe organ of my.destiny, thought ıne 
not worthy to enjoy this life I have abused; 
and froın your voices, as from the lips of ora- 
cles, I have received my woful doom, wherein 
my charity (at this hour) cannot, nor will ac- 
cuse yau of the least injustice: but still I treuch 


upon your pätience, aud linger in the thing you ; 


came to louk for, my death. 

« A little, little more, and I have done. For 
testimony ofmy faith and religion, be pleased 
to understaud, that I have professed and do 
(now) die in the true Pratestant religion, not in 
any points deviating in my belief from the 
fundamental grounds of thetrue Protestant reli- 
gion, professed, practised, maintained, nnd au- 
thorized by the church of England. I would 
say more of this, but that I desire my private 
ejaculations may be my last meditations, only, 
because I know there is not any one of you, at 
oddswith my soul orperson (though with my 
facts and vices) I cannot doubt, but your humanı- 
ty and charitable inclinations will afford me your 

evout prayers, for my Saviour’s sweet mercy. 
Good people pray for me; prey for me, even 
for my eternal Saviour's sake, into whose bosom 
I render my woful and afllicted soul: Sweet 
Jesus, my Redeeıner, (the Redeemer even of 
me, a woful and dejected sinner) receive into 
thy arms my spirit.” 


The Account given by May, (of whose work 
Warburton very justly thus writes to Hurd: 
“ It is am ezirgprdingry perfgrmance, lite 
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known, written. with great temper, good sense, 
and spirit, has the qualities of a regular cum» 
Pan, which neither Ludlow nor Whitlock 

ave: Itis written with much judgment, pe- 
netratisn, manliness, and spirit, and wilh & 
candour that will greatly increase yaur estecm, 
when you know he wrote by order of his mas- 
ters the Parliament :” Letiers, June 30, 1753, 
August 16th, 1753:) of the Pr.,ceedings against 
Lord Strafiord, and of some circumstances con- 
nected with those Proceedings, are his;h!y in- 
teresting. See May’s “ History of tlıe Parlia- 
liament,” .b. 1, P 87 to 99.—Fur the Pro- 
ceedings on the alleged Plut, for the Escape of 
the Eail of Sıraflord, tbe Seduction of ıhe 
Army, and bringing in the Fre«ch, see the 
Historians, and 6 Kurbw. also 2 Colıb. Paurl. 
Hist. The fullowing Evidence is the chief of 
what relates to Strutiord's Escape: 

The House of Commons having been alarmed 
with the apprehensions of some Plots or De- 
sigos on fuut, and having appointed a Com- 
mittee to inquire into the same, they on the 
5th of May made their Report’ to ıhe house, 
That this Plot consisteth ot three Heads: the 
first was, the Design upon the Tower. The 
second, Fo eugage the Army. The third, To 
bring in foreign forces. Fur the Tower, it ap- 
peared to bethus: captain Billingsiy being ex- 
amined upon oath, confessed, Tiat be was ac- 
quainted with sir Jolın Suckling: That the said 
sir John lately offered him employment in one 
of the king’ ships then at Portsmouth ; after- 
wards, eınployment for Portugal : that this De- 

onent having notice to meet at the privy lodg- 
ings xt White-hall, did there receive orders to 
get 100 men to serve in the Tower under bim ; 
and if he did fail, he should answer it wich his 
life. And afterwards meeting with sir John 
Suckling, and acauainting him therewith, he 
told him he would furnish him with the said 
number. Sir William Belfo:e, Lieutenant of 
the Tower, being examined, saıd, That he had 
command to receive capt. Billingslv, with 100 
men, into the Tower, who should be under his 
command: That the Earl of Strafiord at that 
time, expostulating with him abuut his Escape, 
tokd him, He would attempt nothing in that 
kind wirhout his privity ; and that he should 
have the king’s Warrant: for his indemnity ; 
and that the Warrant :hould be to command 
him to remove the Earl of Strafford, from the 
Tower to some uther Castle ; and he would 
then take his opportunity to escape : That the 
Lieutenant oftlıe Tower not giving any com- 
plying Answer thereunto, the said Earl sent 
again to intreat him to come to bim, and would 
hare persuaded him to let him make an escape; 
saying, “ Without your concurrence it cannot 
‘ bedone;; and if you will consent thereunto, I 
‘will make you present payment uf 23,000. ; 
‘ besides, you shall have a gnod marriage for 
‘your son.’ To which the Lieutenant of the 

ower replied, ‘ He was so far from concurring 
‘ therein, that he was not to be fartlhıer moved in 
‘such a thing.’ Thus much tlıe Lieutenant of 


the Tower delivered upap his Qark. 
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As forthe Designs from beyond the Seas, the 
Committee did miake Report to the huuse, 
That it was cleared unto them, That the go- 
vernor of Calais had examined some Englısh- 
men, whether tlıe earl of Strafford’s hend was 
cut off; and this was in point of time, the 1st 
of May, according to the English stıle; and 
sir Philip Cartwright, governor of Guernsey, 
wrote Letters also, wli'ch came in great haste, 
That he understood the French hd a desigu 
upon that island, or some part of England. It 
also appeared to the Committee, by divers of 
the Letters, which were opened coming from 
hesond sea, that they expected the earl of 
Stafford ıhere, It also appeared by the exa- 





® « Mr. Taylor, burgess for Windsor, was 
brought upon his knees in the House of Com- 
nıons, for speaking the following Words, in dis- 


minatiooa of Mrs. Nutt, That the Earl of Straf- 
ford’s escape was projected.* 


paragement of the whole hause, about the Earl 
of Straffurd’s death, viz. * They had committed 
© ınurder with the sword of justice; and that 
he would not for a world have so much blood 
“lie on his conscience, as did on theirs for that 
‘ sentence:” which Words being proved against 
him by themayor of Windsor (to whom he spoke 
it) and some others, be was expelled the house, 
and voted incapable of ever being a Parliament- 
man; committed to the Tower during plea- 
sure ; to be carried down to Windsor, there to 
make recantation for those Words, and to re- 
turn back to do the same at the bar; and it 
was ordered that a writ should presently issue 
out for a new election in his room.” 2 Cobb, 
Parl. Hist. 315, 
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